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xii Corruption and Anti-corruption

brisk distinction between gifts and bribes has been given by the Nigerian
President, Olusegun Obasanjo, who said that

...the gift is usually a token. It is not demanded. The value is usually in the

spirit rather than the material worth. It is usually done in the open, and

never in secret. Where it is excessive, it becomes an embarrassment and it is

returned. If anything corruption has perverted and destroyed this aspect of

our culture (quoted in Pope 1997:5)

Fourth, it is suspicious of state action. Previously, a corruption scandal
might lead to a government sponsored crackdown or inquiry. An ‘independent’
commission might be established, but it would report directly to the Prime
Minister or the President. Now there is more suspicion that those at the top
may also be involved. The Independent Commission Against Corruption
(ICAC) in New South Wales, for example, reports to a bipartisan committee
of the legislature, rather than to the government which established it. It went
on to investigate the State Premier, leading to his resignation (though the
Supreme Court later found the ICAC Act did not apply to the Premier in the
circumstances).

Suspicion of state action has led to greater emphasis on the role of civil
society, and the private sector in preventing corruption. Transparency
International has supplemented its international action against business
corruption by franchising national chapters, constituted like other domestic
non-government organisations, each campaigning in a different way—
monitoring the privatisation program in Panama, for example, or establishing
advice centres in Bangladesh. Transparency International has also attracted
financial support from (among others) large international companies who are
tired of paying bribes. Where the private sector used to be regarded as one of
the causes of corruption, it now casts itself as a victim.

Fifth, it is as much concerned with education and prevention as with
investigation and prosecution. Corruption is difficult to investigate. It typically
takes place in secret, without witnesses, between willing partners. Prosecutions
are hard to bring, and there is sometimes suspicion that governments are
selectively targeting their political enemies. Like other crime, more corruption
probably takes place than is ever investigated or prosecuted. Additional resources
might therefore be better spent ‘upstream’, in reforming administrative systems
to reduce opportunities for corruption, and in educating citizens against
accepting it. Transparency International’s mandate specifically precludes it from
taking up individual cases.

These five characteristics of the new interest in corruption are linked to
broader tendencies. The rapid rise of Transparency International is part of a
process of globalisation. The involvement of non-governmental organisations
(NGOs) and the private sector is characteristic of modern forms of governance,
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in which order is seen as the result of the interaction between hierarchies,
markets and communities. The economic analysis of corruption is part of a
wider intellectual movement to apply the assumptions of rational choice to social
and political institutions. There are links between the characteristics, but also
tensions between them. Neoliberal economists and NGO activists, for example,
may share a suspicion of state action, but differ over the value of moralistic
appeals. Disciplined secretive organisations like the police force may be
uncomfortable with the new emphasis on management reform and civil society.

This book reflects these new approaches to corruption, but it is also critical
of them. It deals with the international dimensions of corruption, as a human
rights issue (Pearson), in the recovery of assets that corrupt leaders have hidden
abroad (Chaikin), and in the links between corruption and transnational
crime (McFarlane). It includes an original piece of economic analysis
(Menezes). It is designed to be read by people without formal training in
economics, and provides a guide to further reading. Other chapters draw on
different intellectual and professional traditions, particularly criminology
(Grabosky). Angela Gorta’s research for the ICAC draws on broader social
science methodology. Hindess’ initial chapter is critical of the narrowness of
current economic approaches to understanding corruption, while Warburton's
final chapter on corrupt networks draws on politics, sociology and social
psychology.

The title of the book comes from a four-week short course, designed and
taught jointly by academics at the Australian National University and public
servants at the New South Wales Independent Commission Against Corruption.
Its creation was stimulated by Transparency International, on behalf of
Indonesian NGOs looking for anti-corruption training before the fall of
Soeharto. It has been taught annually since 1998 as part of a Masters in
Development Administration degree, taken by students from audit offices,
public service commissions, anti-corruption commissions and NGOs from a
range of countries in East Asia, Africa and the South Pacific.! Versions have
been taught in shorter training courses in Jakarta, Phnom Penh, and Manila.
These workshops were sponsored by the Centre for Democratic Institutions at
the Australian National University, which also commissioned Zoe Pearson’s
chapter on corruption and human rights.

Most of the authors have taught in the course, and the chapters are based
on lectures and workshops they designed for it. Peter Grabosky’s involvement
led to the publication of this volume jointly with the Australian Institute of
Criminology. The three case studies—of Calcutta, the Philippines and
Thailand—were originally presented at a seminar organised by the Asian
Development Bank (ADB), and moderated by one of the editors. We are grateful
for the permission of the ADB and the authors for their inclusion.
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goes unreported. Its particular conspiratorial characteristics mean an even
smaller percentage of crimes of corruption are likely to come to notice. The
‘happy giver—happy receiver’ situation and the absence of a victim at the scene
of the crime mean most corruption is invisible. Effective intervention is therefore
the exception rather than the rule.

Third, its demands on resources are unlimited. As with taxation, full
compliance might only be possible if every person is engaged in the supervision
of everyone else. The abject failure of interventionism to deal with the trafficking
of narcotics is a widely recognised example of the limits of resources. If the
resources will never be available to match the scale of the problem, there must
be selectivity in applying what resources are to hand. Thus we confront the
issues of biased target selection, and uncertainty of detection.

Fourth, the interventionist may not notice the offence, or not treat it
seriously. If attending to street violence is an electoral priority, then white-
collar, environmental or industrial crimes may go unchallenged, despite their
potential for causing a greater harm to society. For example, the law enforcement
sector has been slow to realise the damage done by e-crime. Selective
enforcement may also apply along socioeconomic, racial, ethnic, gender, age
or political lines, sometimes unwittingly but also deliberately and corruptly.
Individuals affected can include a government’s political opponents.

Fifth, if most crime and even more corruption goes undetected, unreported
and hence unrestored, what measure of deterrence can exist? Interventionism
assumes that a potential offender exercises rational judgment about behaviour
and consequences. She supposedly compares the gain to be had from an illegal
or corrupt act with the probability of detection and the severity of punishment,
if detected, and then acts on the result of that notional equation. The slim
possibility of detection means that corruption is almost risk free. Hence
confidence in the deterrent effect of intervention might be misplaced.

Rational choice is often assumed as an explanation. However, many crimes,
like murder, are not well understood as rational choices. Similarly, the
association between corruption and gambling has led to a contrary view about
rationality. The conventional construction is that a gambler might turn to
corruption in order to service debts. However, it may be that the propensity to
engage in risk-taking behaviour is what attracts certain types of people to
gambling. It may also attract them to corruption. If engaging in corruption is
merely another form of risk-taking, or a gamble on the consequences versus
the rewards, then it is likely that gambling and corruption are behavioural
neighbours rather than a causal couple.

Deterrence has an intuitive appeal to those who are close to the processes of
law enforcement. They see the unhappy results of detection, prosecution and
imprisonment. They would not want themselves to be caught up in the
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up. The control measure has not dampened the corruption but merely created
a more vigorous market because the remaining suppliers who are willing to
take the risk can now command a higher price.

Other similar effects can be seen in wider crime prevention practice. Banks
which ‘target harden’ against armed robbery by the use of bullet proof screens,
armed guards, dye bombs, etc do not reduce crime, but merely displace it into
other areas. Petrol stations, post offices and convenience stores have become the
new targets of armed robberies until target hardening in those locations acts
again to shift the crime elsewhere. Similarly, sophisticated anti-theft measures in
motor cars create sophisticated car thieves. It enables them to steal a commodity
for which there is high demand but limited supply because of effective anti-
theft measures. They can command an even higher price for their crime because
they no longer have to compete with the unsophisticated thieves.

The same economic theory also contends that an increase in price will
cause more suppliers to enter a market which will again achieve an equilibrium,
but at higher price levels and with fewer suppliers. So, at best, the managerialist
prevention measure distorts a market which simply responds in a recognisable
way. At worst, the risk takers become more sophisticated in their methodology
to avoid detection and the consequences. Paradoxically, the prevention measure
can have the effect of professionalising or increasing the sophistication of the
corruption hence making it more difficult to detect and control. By ignoring
the interactivity of systems, the managerialist approach tends to change the
nature and location of corruption rather than prevent it.

Excessive reliance on systems can also engender complacency. Those who
are convinced that a system is foolproof tend to look away, falsely believing
they have successfully prevented corruption. A rule based, managerialist
approach to controlling corruption may also generate responses in which
strict compliance becomes an end in itself, displacing the outcome intended
by the rules. A good example can be found in the way most conflicts of
interest are handled. Many organisations require the disclosure of actual or
potential conflicts of interest as a rule. The outcome intended is that officials
sense the organisation’s interests, not their own personal interests. Because
many conflict of interest rules focus on declaration, there is a common attitude
that the declaration itself purges the conflict. Having declared the conflict,
the official then goes on to serve their private interest and defends any
subsequent accusations of corruption by pointing to the declaration. Even
worse, is that many people accept the defence because there was compliance
with the rules. _

Another example is in procurement. Procurement rules often require the
seeking of multiple quotations directly or by public tender in order to ensure
best value for money is obtained and to lessen the chance of a corrupt
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[TThe ability to behave ethically in the workplace may be related more to aspects
of the organisation than to attributes of the individual (Zipparo 1998:10).

It is the inverse of the ‘rotten apple theory’, which blames corruption on
the attributes of individuals. If Zipparo is correct, then measures which target
the individual are less likely to be effective than those which address the
organisational context in which individuals operate. Corruption must be seen
in the context of a social organism. The organisational integrity approach seeks
to achieve high corruption resistance in the way an organisation functions
according to a clearly defined schema of ethical values.

Business and government have been learning that failure to manage an
organisation along ethical lines can have a negative impact on the organisation’s
objectives. For example, if treating employees with care and dignity leads to
greater levels of customer service, this in turn can lead to a more profitable
business that enhances shareholder value. For a public company, the root ethic
might be one of service to shareholders. For a public sector organisation, the
root ethic must be one of serving the public interest. A group of second order
ethical values can then be identified such as customer service, sustainable
development, workplace safety and so on, but they must permeate universally
the organisation’s practices before an observable culture of ethical management,
based on that particular ethical schema, can emerge. For an organisation to
operate without corruption, careful selection and promotion of appropriate
ethical values must be made.

In the public sector, serving the public interest should be the defining ethic,
which can be expressed in terms of public duty values. A government agency
which operates on the Organisational Integrity model will have public duty
values built in at every level, no matter where and how deeply one drills down.
For example, for procurement to serve the public interest it must be conducted
free of the personal interest of those administering the process. Procurement
policies and procedures must, among other things provide the framework and
guidance for officials to do their work in such a way that they cannot exploit
the process for personal gain. The key is to deal with the corruption risks
integrally with the procurement process.

In contrast, the interventionist and managerialist approaches see the
corruption problem as somehow separate and to be dealt with outside the
procurement process. The difference is between having a fraud control policy
and ensuring fraud control measures are built in to all policies, procedures and
plans. Fraud and corruption control is not something to bolt on to a
procurement system, it needs to be part of the procurement system.
Organisations which make that leap in thinking across all areas of business
appear to have the best chance of minimising corruption.
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The choice of anti-corruption approaches seems to depend partly on the
size of an organisation, and can be thought of (following Klitgaard 1988) in
principal-agent terms. In a very small organisation, say a sole proprietor with
one or two employees all located together, it is possible and cost effective for
the owner to ensure her interests are being served by adopting an interventionist
approach. She can conceivably monitor most or all of her employees’ behaviour
and when an instance of wrongdoing occurs, she can take any necessary action
to minimise loss.

Where the organisation is larger and perhaps distributed over more than
one location, it is not possible for the owner or owners to maintain total
surveillance and control over all employees’ behaviour. However, a managerialist
approach can be adopted to minimise the range of behaviour which requires
surveillance and possible intervention.

A cost-benefit analysis must be applied in the sense that much in the way
of resources could be spent dealing with threats which in a medium-sized
organisation might never occur. Falling back on interventionist methods in
the event of a threat becoming a reality is probably a better use of resources.
Hence, a suitable combination of these two anti-corruption methods is likely
to serve best an organisation of medium size and complexity.

For example, the organisation may be small enough to reserve all purchasing
decisions for the owners rather than vesting them with employees. This
managerialist control might prevent gross oversupply frauds, but is less likely
to be able to stop an employee corruptly leaking valuable information to a
tenderer. An interventionist approach is the only practical and cost effective
alternative.

In a very large and highly distributed organisation a managerialist solution
will not be able to deal with all situations requiring control. A key advantage
in the organisational integrity approach is that without a clear procedure for
completing a task correctly, the right decision can be made by the application
of a previously established global ethical framework. The interventionist model
caters only for what has happened. The managerialist model caters for what
might happen but is limited by the imagination and prescience of the system’s
designers. The inherently heuristic nature of organisational integrity, however,
means the right decision can be inferred even if the problem was never
anticipated or previously encountered.

The serving of ethical values needs to merge invisibly into every business
system from Human Resources to waste management. Organisations which
exhibit high levels of corruption resistance tend not to be obsessed with the
rhetoric of fraud and controlling corruption and tend not to approach the
problem by establishing discrete functional work groups (like anti-fraud
sections). Instead, the corruption resistance emerges from the fact that dealing
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They need institutional reform, but such reform is difficult. Constructing dams,
highways, and port facilities is technically straightforward. Reforming
government and nurturing a strong private sector are more subtle and difficult
tasks that cannot be reduced to an engineering blueprint (Rose-Ackerman
1999:1).

Not so long ago, the assumption that economic growth requires a strong
private sector would have been widely disputed, but it is now common
currency amongst professional economists, and therefore also amongst the
governments and other agencies that they advise. So too, unfortunately, is
the economists’ disdain for all too many technical skills—such as those
involved in managing large-scale construction projects—other than those
of their own profession.

Her second answer, of course, is corruption, which she understands as a
condition in which people (politicians, public servants, businesses) use their
privileged positions in order to pursue economic gain. The problem she
identifies here is not the pursuit of self-interest as such but rather the manner
in which it is pursued in such cases—that is, through the use of a privileged
position. Thus she contrasts the pursuit of self-interest through competitive
markets—where, she claims, it ‘is transmuted into productive activities
that lead to efficient resource use’—with ‘situations where people use
resources both for productive purposes and to gain an advantage in dividing
up the benefits of economic activity—called ‘rent-seeking’ by economists’
(Rose—Ackerman 1999:2). The problem in this latter case is that rent-
seeking introduces costs and distortions with the result that a country will
be ‘poorer overall if corruption levels are high’ (1999:3).

Rose—Ackerman also acknowledges, of course, that what counts as
corruption often depends on the context: ‘one person’s bribe is another
person’s gift’ (1999:5). Her aim is not to deny the reality of such cultural
differences but rather to point out ‘as an economist...when the legacy of
the past no longer fits modern conditions’ (1999:5). Here, the economist
presumes to pass judgment over contemporary cultures and practices,
dividing them up into elements that belong in the ‘modern’ world and
those that should be discarded as really belonging in the past. While the
latter may not always be seen as forms of corruption, the economist’s
perspective tells us that they have much the same effect.

Why do I think that this view of corruption is far too narrow? I can
answer by way of a few examples, starting with two taken from recent issues
of The Washington Post—excerpted in The Guardian Weekly of 9 March 2000.
The first is an article on Brazil’s civil and military police which claims that
‘thousands of brutal slayings around the country are being blamed on corrupt



Good government and corruption 3

civil and military officers’. The second, rather closer to home, refers to ‘the
worst corruption scandal’ in the history of the Los Angeles Police
Department. The Washington Post reports the LAPD’s own internal inquiry
as showing that the problem was caused, in large part, ‘by its own poor
management and a culture of mediocrity—creating the very conditions
necessary for dirty cops to run wild’. Not surprisingly, the LAPD also insists,
on the basis of the same inquiry, that ‘only a small number of officers were
directly involved in corrupt and criminal activities’. It is interesting to
speculate about how much comfort the citizens of the United States could
be expected to draw from the careful use of the word ‘directly’ in this last
extract (how many employees in a large business organisation deal directly
with its customers?).

For my purposes, however, what is most striking about these cases is
that the word ‘corruption’ is used to describe the police activities in question,
in spite of the fact that economic gain is obviously not the central issue.
Even in Washington, home of the World Bank, there are times when it is
clearly recognised that there is more to corruption than the pursuit of
financial reward. Rose-Ackerman’s treatment of corruption as if it were first
and foremost an issue of financial gain and economic effect may not deny
the existence of these other forms of corruption but it does suggest that
they should be seen as something of a sideline. Thus, one problem with the
narrowly economistic understanding of corruption concerns the value
judgments—for example, that a few thousand brutal slayings may be
ultimately less important than economic growth—which its technical
language tends to disguise.

In fact, of course, the value judgments involved here are rather more
complex than I have just suggested. On the one hand, it is often assumed
that economic growth itself will reduce the incidence of violence in a society,
and indeed of corruption more generally. The level of police brutality directed
against members of the black community in the United States and the
systematic corruption of the political systems in the most developed
contemporary societies—]Japan and the United States—suggest that this
assumption may not be well founded. On the other hand, the contrast
between economic and other forms of corruption—which the economistic
definition tends to promote—should not be overdrawn. Police brutality is
commonly directed against union organisers and other leftists, and against
the poor more generally, and in that respect it has an obvious economic
significance—although its effects in this regard will often be difficult to
quantify. This point brings out another facet of the value judgments disguised
in the economistic understanding of corruption—the issues highlighted
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by Rose-Ackerman’s discussion are significant, not so much because their
economic effects are more substantial than those of other forms of corruption,
but rather because they can readily be analysed using the tools of
contemporary economic theory. (An unkind critic might go further to
suggest that, like the police themselves, economic theory often shows a
marked social bias in its effects).

Now consider a few other cases of what some might regard as corruption.

* A government puts pressure on police and judiciary to protect
its friends and to penalise its opponents.

* A ruling party appoints judges (at very high salaries) and uses the
courts to destroy the political opposition. The practice is not
uncommon, but Singapore is perhaps the best known example.

* A government acts illegally—that is, against its own laws—in
order to influence the policies of other governments, to
destabilise governments that it does not like or to prevent
unfriendly governments coming to power. All powerful states
do this—the United States is the best known example simply
because it is by far the most powerful of all contemporary states
and, unlike most other states, it has interests in all parts of the
world.

* A government uses its powers to discriminate systematically in
favour of some sections of the population and against others.

Fiji, Northern Ireland and Quebec are well known contemporary
examples, but all governments do this to some degree.

* Politicians and public servants are given high salaries relative to
most of the population in order to make them less susceptible
to bribes. This is one of the solutions to the problem of
corruption canvassed by Rose-Ackerman. Why should one
suppose that the political and economic effects of having the
ruling stratum cut off from the majority in this way will be less
damaging than the effects of bribery? Here, too, it is tempting
to think that value judgments, rather than evidence and
argument, may be at work.

I'll stop here, but it would not be difficult to extend the list of dubious
political practices. What is significant about these examples is that they
show how political, how contentious, the idea of corruption can be. Whether
the practices I've listed are good or bad for the society in question is a
matter of political dispute, and those who favour the latter view might be
tempted to describe them as corrupt. But they would not be corrupt in
Rose-Ackerman’s terms. This point brings out yet another facet of the
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twentieth century, the term ‘corruption’ was no longer used to describe it.
Another example appears in James Madison’s comments on the danger of
faction, which date from the early debates around the framing of the
American Constiturion. Faction, he tells us, is

anumber of citizens, whether amounting to a majority or minority of the
whole, who are united and actuated by some common impulse...adverse to the
rights of other citizens, or to the permanent and aggregate interests of the
community (Madison 1857:43).

Notice that, in Madison’s view, a faction might well consist of a majority
of the population. This raises an obvious issue in the relationship between
corruption and democracy since it suggests that the people themselves can
be seen as a major source of governmental corruption. In fact, this view of
the people has influenced the development of representative government
in the West (Hindess 2000), where it is designed to limit the influence of
the people themselves on the work of government, and it has been used by
states, leaders of coups and the military in many parts of the world.

But, for the moment, the main points to notice are

1. that partisanship in government was once seen as a major
source of corruption and even now, in the West, where political
partisanship is commonplace, there is still a concern that the
ruling party or coalition might go too far;

2. that while ‘the common interest’ or some such notion may be
widely invoked, its substantive content is often a matter of
political dispute, and that partisan groups commonly identify
themselves as pursuing the common interest while describing
their political opponents as representing merely factional interests.

Finally, before moving on to the next section, it is worth noting two
further uses of the idea of political impurity. One concerns the identification
of alien groups within the community—Albanians in Serbia, Indians in
Fiji, Christians in India, etc. The sense of impurity invoked here suggests
an obvious political solution, namely, ‘ethnic cleansing’. This term may be
a recent invention but the practices it refers to have played a major part in
the history of the West, as indeed they have in other parts of the world. All
contemporary Western states, with the partial exception of Britain—which
engaged in extensive ethnic cleansing in other parts of the world—are the
products of widespread population clearances (Mann 1999).

The other usage appears in the anti-élitism of populist politics. The
underlying message here is that political and other élites pretend to speak
for the people while actually representing only themselves—they offer a
distorted representation of the common interest. Populism is often regarded
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democracy which I mentioned earlier, and we should give some attention
to the links that have recently been drawn between them.

Democracy was initially understood as one of only three basic forms of
government. Aristotle, for example, defines a state as ‘a body of citizens
sufficing for the purposes of life’ (1988:1275b, 21-2) and he goes on to
say that the state may be ruled by the one, the few or the many. The last of
these cases, rule by the many, is democracy. The modern idea of government
by the people carries a similar sense—it is not a matter of government by a
King, dictator or military junta. This idea, that the people are the ultimate
source of political legitimacy for governments, raises one of the broader
senses of corruption noted earlier: who belongs to the people and who does
not—and it is partly for this reason that population cleansing has played
such a prominent part in modern history.

But Aristotle was far from being an unequivocal supporter of democracy.
On the contrary, all of the Greek philosophers who have anything to say
about democracy regarded it as a potential source of a particular kind of
political corruption—the corruption of government by the people themselves
(Farrar 1988). The idea here is that government by the people is in danger
of being dominated by the poor and poorly educated majority, in which
case it could be expected to reflect their ignorance and their prejudices and
the ambitions of unscrupulous demagogues.

In fact, this negative perception dominated Western discussion of
democracy until well into the nineteenth century (Roberts 1994). When
modern forms of representative government began to develop around the
end of the eighteenth century it was not initially seen as a kind of
democracy at all. It did give the people as a whole a limited role in
government, and it was seen for that reason as a way of avoiding the kinds
of corruption associated with rule by a King or aristocracy (government
by the one or the few). But, because it gave the people a very limited role
and left the work of government in the hands of a small minority of
elected politicians and public servants, it was also seen as a way of avoiding
the dangers which had traditionally been associated with democracy. The
identification of representative government with democracy was a
nineteenth century development, one that involved a radical transformation
of the earlier meaning of democracy.

Unfortunately, it soon became clear that, in avoiding one form of political
corruption, by the people in general, representative government opened
the way for corruption of others kinds, that is, for the corruption of
government by professional politicians and public servants—a form of
corruption which has been the concern of populist politics on the one side
and of public choice theory and contemporary neoliberalism on the other.
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In fact, the history of representative government could be written as the
history of attempts to minimise the effects of the new sources of corruption
which it creates (Hindess 2000). Populism addresses the issue by attempting
to replace professional politicians by politicians of a different kind—that
is, by politicians who profess not to be professionals. Liberalism, inheriting
the older tradition of distrusting the people, addresses the issue rather
differently

1. by instituting a system of checks and balances, rational
bureaucratic administration, codes of conduct for politicians
and public servants, independent audits, among other things.

2. by reducing the temptations in various ways—for example, by
offering relatively high salaries to elected politicians and public
servants.

3. by reducing the opportunities for corrupt practice by taking
government out of certain areas and reducing the scope for
administrative discretion.

The last two categories are the prime targets of the economistic
understanding of corruption, and I'll come back to them in a moment. But
first, we should notice that when the World Bank and other agencies favour
democracy, what they have in mind is a form of representative government
that avoids the forms of corruption associated with dictatorship and military
rule while giving a strictly limited role to the people themselves.

Let me conclude by observing that, in addition to the issues noted earlier,
there are grounds for thinking that minimising economic corruption may
not be the most important issue for government. Consider two possible
remedies for economic corruption canvassed by Rose—Ackerman. She
suggests that one way of reducing corruption is to reduce the amount of
government itself, for example, by privatising government utilities and
public services or by limiting the extent to which economic activity is
regulated. Rose—Ackerman focuses on the advantages of such developments
but they also have disadvantages, and it is far from clear that the former
will outweigh the latter. There are, for example, well known problems
associated with the process of privatisation itself—developments in Russia
since the end of communist rule provide Western media with the most
flagrant examples. There are equally well known problems of a decline in
certain kinds of standards as a result of privatisation or a reduction of
administrative regulation—safety, security of employment, service to less
wealthy customers and so forth. My point here is not that privatisation is
necessarily bad or that state provision and state regulation are always good.
It is simply that minimising certain kinds of corruption should not be the
only concern, and it is not obvious that it will always be the most important.
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Another suggested remedy is to ensure that professional politicians and
those working at higher levels of the public service receive salaries that are
competitive with those in private business. The assumption here, which
seems to me prima facie implausible, is that the better off will be less
susceptible to bribery. But, even if it does have the desired effect, this remedy
has the consequence noted earlier of creating a significant income gap
between a cadre of professional politicians and senior public servants on
the one hand and the majority of the population on the other. It leads, in
other words, to another version of the problem of faction.

This last point brings us back to the older, more general view of
corruption noted earlier. In contrast to this view, the economistic
understanding of corruption seems both too narrow and too narrowly
technical. It is too narrow because a focus on minimising the extent of
economic corruption can obscure—and may sometimes exacerbate —more
general problems in the workings of government. It is too narrowly technical
because the identification of these more general problems depends on how
we identify the common interest—and that, as we have seen, is commonly
open to dispute. Thus, to treat the problem of corruption as if it were really
amenable to technical solution is also to ignore the fundamentally contentious
character of political life.
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one public sector employee understands as ‘corrupt’ may not be
shared by his or her colleagues. This research finding suggests
that, when communicating to employees, it is not enough to
have messages such as ‘this organisation does not tolerate
corruption’ or ‘report corruption’. Such messages leave open the
response ‘Yes, I know corruption should not be tolerated—but
what I am doing isn't corrupt, it is just...”. A prior step to

using these messages is to foster a common understanding
throughout the organisation of what ‘corruption’ is.

* identified some behaviours where respondents were not clear
whether or not the behaviour should be labelled as ‘corrupt’

(for example, in the case of theft with mitigating circumstances
and for scenarios where rules were not followed yet a
‘reasonable’ outcome was reached).

* found that the perceived harmfulness of the behaviour was the
variable which most frequently and best distinguished between
those who consider a behaviour to be corrupt and those who do
not. These results suggest that corruption, as an abstract term,
is understood when translated into the more tangible context of
the consequences of the behaviour

* provided insight into the criteria and justifications some public
sector employees use when considering which behaviours are
corrupt. For example, some respondents equate corruption with
breaking the rules—as long as procedures are followed the
behaviour cannot be corrupt; some suggest that if there is no
personal gain the behaviour cannot be corrupt. ICAC surveys
have also found a clear link between considering the behaviour
as justified and the choice to do nothing about that behaviour
(Gorta and Forell 1994, 1995; Independent Commission
Against Corruption (forthcoming)). The literature on
corruption and workplace crime indicates that, where an
organisation does not clearly specify what is acceptable, there is
more scope for employee deviance, including corruption
(Horning 1970; Cressey 1986; Mirrlees-Black and Ross 1995;
Hollinger and Clark 1983).

From the scenarios used in one survey, recruitment stood out as an area
of decisionmaking in need of further attention in order to minimise
corruption risks. Approximately one-third of the respondents considered
that it was not corrupt to use one’s public sector position to get a friend a
job, irrespective of the respondent’s experience in recruitment. This
perception is inconsistent with the NSW public sector recruitment system
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Recent survey results identified that it is those who are not supervisors, on
lower salaries, and who have been employed for shorter periods, who consider
that they are most in need of information about how and where to report
corruption (Independent Commission Against Corruption (forthcoming)).

The belief that there is no point in reporting corruption as nothing useful
will be done about it is a major deterrent to reporting corruption. Thus, if
people are to be encouraged to take action about corruption, they must feel
that their contribution will make a difference to the situation. While safe
reporting channels are necessary, they are not sufficient (Gorta and Forell
1994, 1995; Independent Commission Against Corruption (forthcoming)).

Not being sure if their report of corruption would be taken seriously
was seen as a definite or likely deterrent from reporting corruption by most
of the public sector employees surveyed(61 per cent) (Zipparo 1997a).

Not being convinced that making a report will help to stop corruption
was cited by 53 per cent of the public sector employees surveyed as a major
deterrent to reporting (see Zipparo 1997a).

Managers acknowledged that being seen to punish perpetrators is
extremely important for setting the tone of what is acceptable behaviour in
organisations. On the other hand, those who perceive that their organisation
does nothing about corruption say this sends a clear message to staff that
corruption is acceptable to the organisation (Zipparo, Cooke and Bolton
1999).

Behaviours associated with the workplace being perceived as being honest
include appropriate action being seen to be taken when wrongdoing is
reported and appropriate action being taken against those who act
dishonestly (Independent Commission Against Corruption 2000a).

One-third of public sector employees did not believe that their
organisation would respond appropriately to a report of corruption and 54
per cent did not know whether their organisation was serious about
protecting them from negative consequences if they were to make a disclosure
(Zipparo 1997a).

Significantly fewer employees in 1999 than in 1993 agreed that people
who report corruption are likely to suffer for it. The substantial number
still agreeing with this statement suggests, however, that significant work
remains for public sector managers to create organisational cultures in which
employees feel and are safe to report corruption (Gorta and Forell 1994,
1995; Independent Commission Against Corruption (forthcoming)).

Lack of faith in how their organisation might handle reports was
associated with employee perceptions that dishonest behaviour occurred in
their organisation and that it was likely to go unpunished (Independent
Commission Against Corruption 2000a).
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ICAC survey results confirm the importance of creating a workplace
which emphasises and demonstrates ethical behaviour. Perceptions of an
ethical workplace were found to be related to positive outcomes, such as
staff saying they had better work relationships, greater job satisfaction, were
less fearful to speak out, and were less likely to leave the organisation
(Independent Commission Against Corruption 2000a).

In building an ethical culture, public sector managers advocate that
‘tone at the top’ is important. Appropriate behaviour must start at the top
of the organisation and be transmitted down the hierarchy. The consistent
and overwhelming message from public sector managers was that corruption
prevention strategies require thought, effort and commitment from the top
of the organisation (Zipparo, Cooke and Bolton 1999).

In this respect, public sector managers considered targeting education
strategies towards CEOs and General Managers to be important, in addition
to having education strategies for all other levels in the organisation (Zipparo,
Cooke and Bolton 1999).

Behaviours associated with the workplace being perceived as being honest
include supervisors and senior executives being seen to act honestly and
practise what they preach, encouraging and emphasising honest behaviour
in the workplace, treating all staff fairly and equally, and supervisors allowing
staff to make decisions about how to conduct their own work and encouraging
new ideas from staff (Independent Commission Against Corruption 2000a).

The most critical aspect of creating an ethical workplace is the behaviour
of leaders (both senior executives and managers). The perception that leaders
were honest was associated with staff having positive perceptions about
colleagues, their job, and the workplace as a whole (Independent
Commission Against Corruption 2000a).

Corruption risk factors are of interest because they present possible points
of focus for corruption-resistance strategies. A review of the literature revealed
the following corruption risk factors.

® The nature of the work performed, such as discretion exercised
by position, position in the organisation and whether the work
or service performed is associated with delays.

* Working conditions, such as the disputed role of salary and its
relationship to need, lack of benefits for remaining with the
employer, employee dissatisfaction, work pressures.

* Individual histories and dependencies, such as ethical
decisionmaking history, dependence on employer, dependence
on alcohol, drugs and gambling.

* Organisational culture, such as unclear messages about what is
acceptable, attitudes of colleagues, example set by management,
lack of reinforcement of ethical behaviour, other work practices.
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Alatas notes that the problem of corruption can be traced to the beginnings of
humankind’s social interaction and the development of social organisations. It
is a problem that appears to be widespread. Despite the limited empirical
evidence, most of the literature refers to corruption as being ‘both pervasive
and significant’ throughout the world (Shleifer and Vishny 1993:599). It is
important to emphasise that corruption is a worldwide phenomenon,
experienced in both developed and developing countries. However, both the
United Nations Development Programme (UNDP) and the World Bank note
that the causes and effects of corruption vary from country to country,
depending on the prevailing social, economic and political conditions (World
Bank 1997b; UNDP 1999). Nye (1967:418) comments that while corruption
is certainly not limited to developing countries, ‘the conditions of [developing]
countries are such that corruption is likely to have different effects than in
more developed countries’.

While corruption and the campaigns against it are not new, the problem
of corruption is emerging as an important global issue requiring global action.
Glynn et al. comment that ‘this decade is the first to witness the emergence
of corruption as a truly political issue eliciting a global political response’
(1997:7). Elliott, too, notes an increase in international action concerned
with corruption this decade, with policies emerging to combat corruption
from bodies such as the Organisation of American States (OAS), the
International Chamber of Commerce, the World Bank (IBRD), the United
Nations (UN), the International Monetary Fund (IMF), the World Trade
Otrganization (WTO), and the Organisation for Economic Cooperation and
Development (OECD) (Elliott 1997b:2-3). In addition, the growth of the
non-governmental organisation Transparency International (TI) since its
establishment in 1993 has been an important force in increasing the awareness
of corruption as an international problem. Despite the limited empirical
evidence on levels of corruption, the success and growth of international
action against corruption indicates that there is real concern about corruption
as an international issue.

The reasons for this increase in international awareness and action on
corruption are varied. Commentators point to the increase in globalising
tendencies as an important influence in the growth of awareness of corruption,
with the increased interrelatedness of countries making corruption harder to
hide (George et al. 1999). The end of the Cold War is also thought to have
contributed to the emergence of corruption as an international issue (Glynn et
al. 1997). Much of the literature discusses the increasing international
integration in economic and trade arenas as important influences (Elliott 1997b;
Joongi and Jong 1997). Other commentators point to the spread of values of
democracy, and the increase in expectations of the accountability and
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result of individuals engaging in corrupt behaviour with public entities for
their own private benefit. As the World Bank comments,

the problem of corruption lies at the intersection of the public and private
sectors. It is a two-way street. Private interests, domestic and external, wield
their influence through illegal means to take advantage of opportunities for
corruption and rent seeking, and public institutions succumb to these and
other sources of corruption in the absence of credible restraints (1997a:102).

A distinction is often drawn between grand corruption and petty corruption.
While grand corruption involves high public officials making corrupt decisions
on large public contracts, petty corruption is generally said to involve public
servants obtaining small extra payments—sometimes known as ‘speed money'—
from the public in return for the performance of their official duties (UNDP
1999). This chapter examines corruption as a systemic issue, and will thus
consider the broader effects of corruption as a prevalent phenomenon, rather
than concentrating on the differences between grand and petty corruption,
both of which form a part of the larger picture of corruption within a society.

The broad definition can then be broken down further, distinguishing types
of corruption by where it occurs (private or public sector), how it occurs (by
extortion or consent), its intensity (high or low levels, depending on institutional
mechanisms, governmental constraints and public tolerance of it), its prevalence
(isolated or systemic occurrences), and what it involves (bribery, theft of assets,
distortion of government expenditure, patronage, cronyism) (Morgan 1998:27—
38; UNDP 1999:7-9; World Bank 1997b:13-15). Other distinctions are made
depending on whether the corruption is local or national, personal or
institutional, traditional or modern (Morgan 1998). In addition, distinctions
are often also made in the literature between economic corruption and political
corruption, though the two are necessarily often interlinked. Morgan comments
that ‘all of these various ways of dividing the concept of corruption into
categories offer varying degrees of utility in identifying causes, consequences,
and solutions. They suggest that the type of corruption determines the prognosis
for solving the problem’ (1998:12—13).

An examination of definitions of corruption often leads to discussion as to
whether the definitions are universal across all cultural contexts. Morgan asks
whether anti-corruption efforts represent a uniform standard of good
governance or a misguided effort to impose subjective standards and values on
countries and cultures where they are inappropriate (Morgan 1998:13). There
is much discussion in the literature about the effects of cultural values and
differing legal traditions and customs on whether certain practices are regarded
as corruption. Due to these cultural differences, it is often argued that what
constitutes corruption may differ between countries. For example, the literature
notes that in some countries it may be customary to give a gift as part of a
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Just as the causes of corruption are complex and varied, so too are the
effects. Much of the literature approaches this issue from a political or economic
viewpoint, looking at the consequences of corruption on a country’s political
or economic wellbeing. One of the primary foci in the literature is on the
effect of corruption on the economic development of a country. In the past
there has been limited empirical data, which has resulted in much theorising
about whether corruption was in some circumstances good for the economic
development of a country (Morgan 1998; Mauro 1997). However, more
recently, emerging empirical studies have begun to show a negative correlation
between corruption and long-term sustainable development. In particular, the
work of Mauro indicates that corruption can slow development rather than be
beneficial (Mauro 1997:83-107; Morgan 1998). Thus, there is increasing
consensus on the negative effects of corruption on economic development
(Shleifer and Vishny 1993; Morgan 1998).

Commentators point to the similarly negative effect on the strength and
legitimacy of political institutions, and the consequences associated with this
(Johnston 1997:61-82). For example, some authors note the effects of corruption
on electoral processes and outcomes, and the subsequent political practices
resulting from this (Etzioni-Halevy 1989:287-304). Nye notes that possible
negative effects of corruption on governments include instability, reduction of
administrative capacity, loss of legitimacy, waste of government resources and
investment distortions (Nye 1989:967-73). The World Bank is also studying
the links between good governance and development, especially with regard to
anti-corruption (Kaufmann et al. 1997, 1999). One of the most widely
discussed consequences of corruption on political and economic wellbeing is
the distortion of government expenditure caused by corruption. This often
results in public money being spent on large-scale projects—typically military
or infrastructure projects—rather than on necessary public services such as
health and education. The rationale behind this is that with large-scale expensive
projects, more opportunities are presented for corrupt use of the funds (Mauro
1997, 1998; Morgan 1998). Related to this, the literature also notes that
corruption exacerbates inequalities and poverty within societies. However, due
to limited empirical data, these effects are not explored much beyond general
statements (Elliott 1997b; Morgan 1998; UNDP 1999). As Morgan (1998:20)
comments, ‘additional empirical work to further develop our understanding
of this complex issue is imperative. Understanding the full consequences of
corruption is an important step in its eradication’.

The solutions to combat corruption suggested in the literature are similarly
varied. The strategies used will necessarily be different depending on the type
and cause of the corruption. Morgan (1998:20) notes that ‘once the types of
corruption and its determinants have been identified for a specific situation,
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Another important development in the international arena has been
the development of the OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions. This
Convention was signed and adopted by the OECD in December 1997,
after several years of negotiation and discussions, and came into force on
the 15 February 1999. The Convention has now been signed by all 29
OECD countries as well as five non-OECD countries. Currently, 18 of
these have ratified the Convention and the rest are in the process of
ratification and implementation of new domestic legislation.? Australia
has recently enacted legislation to incorporate the Convention. The
Criminal Code Amendment (Bribery of Foreign Public Officials) Act No.
43 of 1999 came into force on 17 December 1999. The Convention
represents an important part of the international effort to criminalise bribery
in international business deals.

The United Nations has not played a major role in development of
international instruments to combat corruption. Early attempts by the UN to
address corruption as an international effort were stifled due to the lack of
agreement and the atmosphere of distrust that prevailed at the time (Pieth
1997). However, the UN has remained part of the debate and has made efforts
in its various forums and bodies to investigate and take steps to combat
corruption. In 1996, the UN General Assembly (UNGA) adopted a Declaration
Against Corruption and Bribery in International Commercial Transactions
(Res.51/191, 16 December 1996). In addition, UNGA also adopted an
International Code of Conduct for Public Officials in 1996, which recognised
the seriousness of the problems posed by corruption and the importance of
international cooperation in action against corruption (Res.51/59, 12 December
1996). Such resolutions are important in signifying broad political agreement
in the international community. In 1997, UNGA adopted another resolution,
on International Cooperation Against Corruption and Bribery in International
Commercial Transactions (Res.52/87, 12 December 1997). George et al.
(1999:39) note that it ‘is by far the most extensive and significant declaration
in support of the criminalization of bribery in international commercial
transactions’. The most recent UNGA resolution concerning corruption—
Action Against Corruption and Bribery in International Commercial
Transactions—reaffirms the previous resolutions on corruption in international
commercial transactions, and calls for national and international action against
corruption by states (Res.53/176, 15 December 1998). All of these UNGA
resolutions were adopted without vote. In addition, several UN programs and
projects recognise the importance of addressing corruption as part of their
programs. In particular, the UNDP takes an integrated and holistic approach
to addressing corruption in its programs (UNDP 1999).
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1997:36). Linked with the approach of regarding corruption as a national
issue, there continue to be arguments that regard such international action as
an unacceptable imposition of “Western’ values and customs on countries (Rose-
Ackerman 1999; Pieth 1997). This continues to create tensions between
developed and developing countries. As a result, Myrdal (1989:406) notes
that the result is a certain ‘general bias that we have characterized as diplomacy
in research. Embarrassing questions are avoided by ignoring the problems of
attitudes and institutions...The taboo on research on corruption is, indeed,
one of the most flagrant examples of this general bias’.

This ‘diplomacy in research’, in addition to the general diplomatic approach
on the international political level of non-interference with other state’s domestic
policies on corruption, has meant that the issue of corruption as an international
problem was slow to be addressed. However, the enactment in 1977 of the US
Foreign Corrupt Practices Act, and the subsequent attempts by the United
States to get corruption on the international agenda marked the beginnings of
an international movement to combat corruption. This ‘opened a Pandora’s
box which much of the world—particularly those countries most affected by
the revelations—would have preferred to have remained closed. On the other
hand, the new transnational corruption, once revealed, had to be recognized
for what it was—a new and dangerous challenge to the stability and predicability
of the international market’ (LeVine 1989:687). Increasingly, the focus turns
to the responsibility and role of states in combating corruption, both internally
and externally, for it is the efforts of states on the national and international
level that are crucial in the elimination of corruption.

However, the examination of anti-corruption efforts by states remains
limited, and to some extent a ‘diplomacy in research’ still exists. The current
literature and action in the international domain approaches the causes, effects
and solutions to corruption from largely an economic or political viewpoint.
To some extent this reflects international practice in general, where consensus
and action is more common and more readily arrived at in economic areas.
In addition, much of the corruption literature and international action focuses
on the actions of government officials only, and how to make these actors
more accountable. For example, the OECD Convention focuses on
combating bribery of foreign public officials in international business
conventions; the four UNGA instruments concern adoption of an
international code of conduct for public officials, and resolutions and a
declaration concerning action and cooperation against corruption and bribery
in international commercial transactions; and the World Bank’s mandate is
restricted to the economic causes and effects of corruption. Focusing solely
on the actions of public officials often obscures the underlying wider
responsibility of states to provide an environment in which corruption is
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not tolerated or condoned. The role of the state therefore seems marginalised,
and the analysis restricted to economic concerns.

These approaches and strategies towards combating corruption are entirely
valid and certainly necessary. The above comments are not intended to imply
criticism of the usefulness of this approach per se. However, it is proposed here
that this approach alone is inadequate. There is insufficient examination in
the literature of the responsibility and role of the state to prevent corruption,
both directly—by not engaging in corrupt behaviour through its officials—
and indirectly—by not condoning an environment that tolerates or encourages
corrupt behaviour by others. While current approaches address corrupt
behaviour of officials and how to prevent and punish this sort of corruption, it
is also important to address the corruption of the system as a whole that tolerates
or condones corrupt behaviour, and to analyse the role and responsibilities of
the dominant actor in this system, the state.

While general statements are often made about the effect of corruption on
poverty and development, there is no explicit recognition that corruption is
more than just wealth misappropriation or abuse of power. The effect of
corruption on people’s rights and needs has largely been left out of the
corruption debate. There is little direct reference to human rights in the
Preamble to the OECD Bribery Convention (‘Considering that bribery. .. raises
serious moral and political concerns, undermines good governance and
economic development, and distorts international competitive conditions’);
little in the Preamble to UNGA Resolution 51/59 of 1996 adopting a code of
conduct for public officials (‘Concerned at the seriousness of problems posed
by corruption, which may endanger the stability and security of societies,
undermine the values of democracy and morality and jeopardize social,
economic, and political development); and no mention in the Preamble to
UNGA Declaration against Corruption and Bribery in International
Commercial Transactions 51/191 of 1996. There s little reference to human
rights concerns in the Preamble to the UNGA Resolution on International
Cooperation Against Corruption and Bribery in International Commercial
Transactions 52/87 of 1997 (‘Convinced that such practices undermine the
integrity of State bureaucracies and weaken social and economic policies by
promoting corruption in the public sector, thus diminishing its credibility’);
and only some mention in the UNGA Resolution on Action Against Corruption
and Bribery in International Commercial Transactions 53/176 of 1998
(‘Concerned at the seriousness of problems posed by corruption, which may
endanger the stability and security of societies, undermine the values of democracy
and morality and jeopardize social, economic, and political development’).

The preamble to the OAS Inter-American Convention Against Corruption
does make reference to the conviction that ‘corruption undermines the
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approach argues that the rights contained in the two Covenants are indivisible,
interrelated and interdependent. The Vienna Declaration and Program of
Action that were adopted at the Vienna World Conference of Human Rights
in 1993 supports this approach and it is the approach endorsed by many
countries, including Australia (DFAT 1998). This approach recognises that the
values contained in the Covenants cannot be protected in isolation from each
other, but that a more holistic approach should be taken in recognition of the
interdependent nature of these rights and in the pursuance of the goal of human
rights discourse—that of the pursuit of human dignity. Scott comments that

[a] general conceptual analysis of human rights...should be approached with
sustained attention to the underlying humanity of human rights and to the
reality that human experience rarely confines itself to neat categories, much less
highly abstract ones...By breaking out of overly rigid categories, human rights
analysis can better focus on the underlying interests that rights should serve to
protect...and the kinds of harm, practices, and systems that have historically
generated the need for a discourse on human rights (1999:636-7).

The approach that is taken in this chapter is to transcend the categorisation
of rights under the two Covenants, and to group the rights contained in those
Covenants into categories that concentrate on people’s inherent needs. There
is no intention of suggesting that these groupings are in any way rigid, as the
rights contained in the Covenants may be categorised in any number of ways.
It simply represents an attempt to break from the rigid dichotomy drawn
between the ICCPR and the ICESCR. This is useful for the purposes of this
chapter, which explores human rights aspects of the complex phenomenon of
corruption. The groupings serve as a productive way to examine how the
fundamental needs of people are affected by corruption, and therefore how their
rights are affected also. The groupings of rights used in this chapter are as follows
1. Rights to affiliation
* right to self-determination
* right to freedom of association
* right to freedom of cultural belief and practice
* right to freedom of religion

2. Rights to life, bodily health and integrity
* right to freedom from torture
* right to life, liberty, security of person
* right to an adequate standard of living
* right to health and wellbeing

3. Rights to political participation
* right to freedom of expression
* right to vote
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4. Rights to non-discrimination and the rule of law
* right to a fair trial and recognition as an equal person before
the law
5. Rights to social and economic development
* right to just and favourable conditions of work

* right to education.

Examining a topic through a human rights lens involves focusing on the
effects that a policy or practice has on the fundamental rights of people. It
involves recognition that people have inherent rights, the protection of which
must have consideration in states policies and practices. It also involves
examination of these policies and practices to determine their effectiveness or
otherwise in protecting human rights. Therefore, this involves attention to the
role and responsibilities of states in the creation of an environment that is
conducive to the protection of human rights. Ultimately, for the successful
prevention and elimination of corruption, it is necessary for the system as a
whole to be involved. Transparency International notes that this must mean
‘the involvement of all the stakeholders which include the State, civil society
and the private sector’ (Transparency International website). Moving from an
economic and political perspective on corruption to a human rights approach
involves shifting from viewing corruption as being a misappropriation of wealth
and distortion of expenditure (that is bad for the economic and political stability
of a country), to viewing corruption and the tolerance of corruption by states
as also being a breach of fundamental human rights (due to the deleterious
effects corruption has on people and on the state’s ability to enforce these
rights). Using the discourse of human rights enables the effects that corruption
has on the ordinary person—especially in his/her contact with the state—to
be recognised. Too often, the sufferings of people as a result of corrupt practices
are hidden behind vague euphemistic statements of development and poverty
levels that fail to draw national or international attention and stimulate the
necessary action. It is proposed here that, by examining the human rights cost
of corruption, added weight is given to anti-corruption efforts, as well as to
human rights protection. A human rights approach to corruption provides an
existing international procedural framework on which to base action against
corruption to achieve minimum standards of protection of rights (HRCA 1995).

This chapter examines whether the generally recognised causes of corruption
and the effects on people can be regarded as breaches of fundamental human
rights, as grouped loosely into the categories broadly representative of necessary
human needs. The issues that arise from recognising the role of states in
tolerating corruption, both on the national and international levels, and the
responsibility of states towards developing effective national and international
mechanisms to combat corrupt behaviour are also important. Despite the
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interpretive of the obligations in the ICESCR, and are useful for determining
‘the general contours of possible violations of these rights’ (Leckie 1998:89).

While both the Limburg Principles and the Maastricht Guidelines refer to
rights in the ICESCR, they also accept the indivisibility and interdependence
of the rights contained in both the ICESCR and the ICCPR. They also note
that consideration must be given to the implementation and protection of all
the rights contained in these Covenants, that a failure by a state to comply
with an obligation in either Covenant is a violation under international law of
that treaty, and that states are as responsible for violations of economic, social
and cultural rights as they are for violations of civil and political rights. Therefore
the guidelines provided in these documents are useful indicators of the kinds
of behaviour by states regarded as a violation of either Covenant, and serve as
guidelines for interpretation in addition to the relative clarity of provisions in
the ICCPR as to violations of these rights. The Maastricht Guidelines are
developed from the Limburg Principles and build on them, specifically
providing guidelines as to the nature and scope of violations of economic,
social and cultural rights. They are therefore a useful place to start when
considering what amounts to a violation of a provision of the Covenants (Box
3.1).

The principles set up by the Maastricht Guidelines provide useful indicators
as to what constitutes violations of rights in the ICESCR. Previously, there
was some difficulty in determining what amounted to a violation as few
standards of appropriate conditions were clearly set out, and this was
compounded by the discussion as to what ‘progressive realisation’ meant. This
was in contrast to the relative clarity of the rights and standards in the ICCPR,
which was often backed up by indicators, bodies of national jurisprudence
and precedent to draw upon as to what constituted appropriate conditions
(Yamin and Maine 1999). As a result, these Guidelines may make things a
little clearer concerning the responsibilities of states to protect rights, and states’
culpability in certain circumstances of rights violations. Sometimes, due to
the limited empirical evidence, it is difficult to establish a direct causal
relationship between a state’s actions or omissions and breaches of human
rights. An example of this is in the case of corruption, where there is often a
lack of evidence to establish a direct causal relationship with human rights
breaches due to the secretive nature of corruption. These guidelines, however,
indicate that states have responsibility both through action, and through
countering inaction on the part of themselves and their agents, to provide an
environment where human rights are respected, protected and fulfilled, and
achieve a certain internationally-agreed standard.
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essential to promote government accountability and transparency and there
are several ways in which a corrupt government can stifle this freedom and
control the media, which therefore may violate the right of freedom of
expression (Rose-Ackerman 1999:165-7). Rose-Ackerman also notes the
negative effect on freedom of expression by strong libel laws protective of
public officials, pointing out that several North American, European, Middle
Eastern, Asian and Latin American states have laws protecting public officials.
These sorts of provisions often prevent or delay the publishing of matters
that are of public interest—of which corruption by public official is certainly
one—which may lead to a violation of the right to freedom of expression
(Rose-Ackerman 1999:166-7). The CESCR noted in its 1998 Annual Report,
in relation to the situation in one Middle Eastern state that ‘the ability of
people to defend their economic, social and cultural rights depends
significantly on the availability of public information. Efforts to ensure
accountability and to combat corruption also require such information in
order to be effective’ (CESCR Report on the 16* and 17* Sessions E/1998/
22, para 346).

The Human Rights Committee noted in 1995, in relation to a North
African state

The Committee is...concerned that present laws are overly protective of
government officials, particularly those concerned with security matters, it is
particularly concerned that those government officials who have been found
guilty of wrongdoing remain anonymous to the general public, becoming
immune from effective scrutiny (Human Rights Committee Annual Report
A/50/40, Vol.I, 1995, para 86).

And again in relation to the same state

The Committee is concerned that dissent and criticism of the Government are
not fully tolerated...and tha, as a result, a number of fundamental freedoms
guaranteed by the Covenant are not fully enjoyed in practice. In particular, it
regrets the ban on the publication of certain foreign newspapers. The
Committee is concerned that those sections of the Press Code dealing with
defamation, insult and false information unduly limit the exercise of freedom
of opinion and expression as provided for under article 19 of the Covenant. In
this connection, the Committee is concerned that those offences carry
particularly severe penalties when criticism is directed against official bodies as
well as the army or the administration, a situation which inevitably results in
self-censorship by the media when reporting on public affairs (Human Rights
Committee Annual Report A/50/40Vol.1, 1995, para 89).

The right to vote and to be elected at genuine periodic elections—an
aspect of the right to participation in public affairs—consists of two elements:
the requirement of universal and equal suffrage and secrecy of ballot, and
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the guarantee that the vote must reflect the free expression of the will of the
electors. This right can be violated by corrupt behaviour on the part of public
officials, which is designed to interfere with the integrity of the electoral
process, either through the bribery of electors to induce them to vote or to
refrain from voting, or through the bribery of election officials to induce
them to interfere more directly with the electoral process (Jayawickrama
1998). Such corrupt behaviour has occurred in some North American,
European and Asian states (Rose-Ackerman 1999:137-8). Not only does
corruption affect the voting process, but also the campaigning; politicians’
political campaigns are often funded by wealthy interests concerned with
influencing legislative outcomes and government policy. Examples of this
occur in some North American, European and Asian states (Rose-Ackerman
1999:132-5). This represents further interference in the integrity of the
electoral process and a possible violation of rights to vote and participate in
public affairs.

Rights to non-discrimination and the rule of law. This category includes the
rights to a fair trial and recognition as an equal person before the law (ICCPR,
Articles 9—15). The main violation of these rights discussed in the literature is
the right to a fair and public hearing by a competent, independent and impartial
tribunal established by law. Corruption can affect the judicial process in several
ways so that rights to a fair trial are violated.

A corrupt or politically dependent judiciary can facilitate high-level
corruption, undermine reforms, and override legal norms. When the
judiciary is part of the corrupt system, the wealthy and the corrupt operate
with impunity, confident that a well-placed payoff will deal with any legal
problems (Rose-Ackerman 1999:151).

If one party has engaged in bribery of a judge, court official, or through
bribery has access to documents the other party does not, then the trial
will hardly be impartial, independent or fair (Jayawickrama 1998). In
addition, where corruption of the entire government system is prevalent,
the judiciary may not be impartial towards the state, so an individual
attempting to take action against the state may not receive a fair trial.
Rose-Ackerman notes that this has been the case in some Latin American
and Asian countries, due to the lack of constraint by the judiciary of the
executive (Rose-Ackerman 1999:147-8). For this reason, even where the
judiciary is independent and impartial, it is necessary to conduct deeper
reforms of the political system where corruption is prevalent in the state
(Rose-Ackerman 1999). However, an honest, independent judiciary can
be helpful in reforming the system and in protecting human rights, as has
previously been the case in some European, Latin American and Asian

states (Rose-Ackerman 1999:151-2). The CESCR has noted the importance
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Rights to social and economic development. This category includes the right
to just and favourable conditions of work (ICESCR, Articles 6-9) and the
right to education (ICESCR, Articles 13-14). Both of these rights can be
violated through distortion of government expenditure due to corruption.
Large-scale, capital-intensive projects which provide more opportunities for
corrupt behaviour may be preferred by corrupt officials to labour-intensive
projects providing work or spending on essential public services, such as
education (Jayawickrama 1998). Indeed, a recent empirical study has shown a
negative correlation between corruption and government expenditure on
education. Mauro examines the relationship between corruption and the
composition of government expenditure, using corruption indices produced
by a private firm, for a cross-section of countries. The hypothesis he tests is
that corrupt governments will spend more public resources on items which
provide more opportunities for corrupt behaviour and for which bribes can be
efficiently collected and secrecy maintained (Mauro 1998). Mauro’s findings
confirm the hypothesis that corruption alters the composition of government
expenditure. Specifically, the study shows that government spending on
education is reduced. Mauro’s paper presents ‘evidence of a negative, significant,
and robust relationship between corruption and government expenditure on
education’ (Mauro 1998:277). Mauro comments that

a possible interpretation of the observed correlation between corruption and
government expenditure composition is that corrupt governments find it
easier to collect bribes on some expenditure items than on others. Education
stands out as a particularly unattractive target for rent-seekers, presumably in
large part because its provision typically does not require high-technology
inputs to be provided by oligopolistic suppliers (Mauro 1998:277-8).

When government expenditure on education is decreased, there are increased
opportunities for violations of the right to education. In addition to the
ICESCR, rights to education for children are protected under the Convention
on the Rights of the Child. Where there is lack of resources to provide basic
conditions for education, such as school buildings, textbooks and teachers,
the access to and quality of education suffers and the right to education may
be violated. Even where resources are provided, corrupt officials may divert
these, and therefore the resources supplied will be inadequate or substandard.
An example is provided by a project to extend primary schooling in a South
Pacific nation which was affected by a corrupt official’s misuse of some of the
funds (Larmour 1997:9). UNICEF notes that the lack of basic education
‘remains the most important single factor in protecting children from such
hazards as exploitative child labour and sexual exploitation’, which are violations
of other human rights (UNICEF 1999:9). Decreased expenditure on education

is a reason for concern, as previous literature has shown that educational
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achievement is an important determinant of economic growth (Mauro 1998),
which is likely to be important for the protection of other human rights. Mauro
notes that

[t]he question whether corruption affects the composition of government
expenditure may have important implications. First, while the empirical
literature has so far yielded mixed results on the effects of government
expenditure and, in particular, its composition, on economic growth, most
economists seem to think that the level and type of spending undertaken by
governments do matter for economic performance. For example, even
though cross-country regression work has not conclusively shown the
existence of a relationship between government spending on education and
economic growth, it has gathered robust evidence that school enrolment rates
and educational attainment play a considerable role in determining economic

growth (Mauro 1998:264-5).

The CESCR has noted the deleterious effects that corruption can have,
inter alia, on the right to education and work, through distortion of government
expenditure. It noted in 1999 in relation to a West African state that ‘economic,
social and cultural rights were hindered by the negative effects of widespread
corruption on the functioning of government institutions’ (CESCR Report
on the 18" and 19" Sessions, E/1999/22, para 97). It also commented in 1998
with regard to a transition state

The Committee notes with apprehension that the process of transition to a
democratic country with a market-based economy is being undermined by
corruption, organized crime, tax evasion and bureaucratic inefficiency,
resulting in inadequate funding for social welfare expenditure and for the
payment of wages in the State sector (CESCR Report on the 16® and 17*
Sessions E/1998/22, para 99).

The Committee noted that rights to food, health, nutrition, education and
jobs were all affected due to the undermining of the social, economic and
political structure in the transition state by, amongst other forces, corruption.
Furthermore, in relation to a Middle Eastern state: ‘[t]he Committee notes
with concern that a large proportion of resources necessary to finance social
programs is diverted by corruption, which is pervading State organs and the
sectors of the economy that are still under State control’ (CESCR Report on
the 16" and 17" Sessions E/1998/22, para 327).

Summary. This analysis indicates that, in many circumstances, corruption on
the part of the state can lead to breaches of human rights. The analysis has
sought only to give examples of how corruption can affect human rights and
has attempted to provide supporting evidence where it is available. One of the
difficulties mentioned above is linking corrupt behaviour with actual breaches

of human rights. While this direct causal approach is useful for highlighting
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from Austria, Canada, Germany, Ghana, Italy, the Netherlands, Norway, the
Philippines, Poland, Sri Lanka, Switzerland, the United Kingdom, the United
States, the International Commission of Jurists, the Commission on Human
Rights, the International Labour Office, Habitat International Coalition, and
the sponsoring organisations (Appendix A, Maastricht Guidelines, HRQ 20
(1998) 702—4; Dankwa et al. 1998).

The Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Cultural rights, adopted 8 January 1987, UN ESCOR,
Comm’n on Hum. Res., 43 Sess., Agenda Item 8, UN Doc E/CN.4/1987/17/
Annex (1987).
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Fuller claims that a total failure in any one of these eight desiderata does
not simply result in a ‘bad legal system’. He claims that it ‘results in
something that is not properly called a legal system at all, except perhaps
in the Pickwickian sense in which a void contract can still be said to be
some kind of contract’ (Fuller 1969:38). Fuller’s point is that what makes
a putative legal system a genuine legal system is its capacity to fulfil the
purpose that legal systems have in societies. The proximate purpose of the
legal system is to ‘subject human conduct to the governance of rules’ in
order to procure the ultimate purpose of promoting human wellbeing. A
total failure in any one of these desiderata will result in a lack of general
rules that can be used to regulate human conduct; consequently, the
proximate and ultimate purposes will be prevented from being realised. In
virtue of this, the system will fail to be a legal system. Similarly, a putative
code of ethics would fail to be a ‘code of ethics’, since it would fail to
embody (in a useful manner), the norms of the organisation that are used
to guide, regulate and evaluate action in order to promote the flourishing
and wellbeing of the organisation’s stakeholders. It would be unable to
fulfil its purpose and would, for this reason, fail to be a code of ethics.

Fuller’s justification for each of the desiderata is based upon the capacities
that human agents possess: that actors are rational, that there must be a
point to action, that actors require guarantees that the laws will not be
used against them capriciously or whimsically and certainty as to outcomes.

Certainly there can be no rational ground for asserting thata man can havea
moral obligation to obey a legal rule that does not exist, or is kept secret from
him, or that came into existence only after he acted, or was unintelligible or was
contradicted by another rule of the same system, or commanded the impossible,
or changed every minute. It may not be impossible for a man to obey a rule that
is disregarded by those charged with its administration, but at some point
obedience becomes futile—as futile, in fact, as casting a vote that will never be
counted (Fuller 1969:39).

Such reasons apply also to codes of ethics, since the nature of human
agency within organisations is substantially similar, and the role of a code
of ethics in civil society is analogous to that of the law.

Are there only eight desiderata? 1t would seem not. Actors must be able
to trust the code, have confidence in it and see that it is not an instrument
of repression, but one of protection, which promotes the good of the
organisation and its stakeholders. Fuller’s eight desiderata fail to do this
completely, since by themselves they fail to deliver adequately the wellbeing
of the code’s stakeholders and the subjective sense of security that is essential
if a code is to be capable of being effectively implemented and adhered to.
They fail to provide grounds upon which to base trust in the code.

































































































































































































































































































































Use of information technology to address institutional failure 175

and the attitude of citizens and other external entities, such as suppliers
and contractors, towards the Corporation as a result.

The implementation of IT has eliminated many unscrupulous aspects
of the system. The uniform policy prescription, coupled with the attitudinal
change of the top and the middle management, gave a new dimension to
the dealings between the Corporation and its clients. It enabled the
Corporation to augment its resources and establish a new image.

Upon its deployment, IT became an important tool for better governance
and institutional strengthening in the hands of the Corporation’s
decisionmakers. An analysis of how the IT intervention brought about
institutional change delivers certain interesting insights. Reforms and
improvements can be initiated in a system irrespective of the extent of its
existing malaise. It is necessary to draw up a strategic plan and
implementation program, secure top management commitment and build
stakeholder buy-in. In addition, IT can be an effective mechanism to arrest
institutional failure and provide good governance in public sector/
government organisations interfacing with citizens. Finally, implementation
of IT to arrest institutional failure is most successful when adopted in a
progressive manner, with sufficient prior work on planning, pilot
implementation, organisational development and discipline enforcement.
At the Corporation, the process was implemented under a five-stage model.
Stage 1—set strategic agenda. The success of deploying IT in government
organisations such as municipal corporations is dependent on a sponsor
setting a strategic agenda for implementing IT and showing commitment
to a program of institutional change. In the case of the CMC, it was the
organisation’s municipal commissioner who, upon assuming responsibility,
ensured that he understood the benefits of IT in establishing better
governance in critical municipal services and took an active interest in the
project, reviewing its progress at regular intervals.

Stage 2—launch pilot project. Rather than deploying IT all at once across
the entire organisation, it is preferable to launch the IT project on a pilot
basis. At the Corporation, IT was initially introduced in one critical area—
property taxation and assessment.

Stage 3—reconfirm strategic agenda. At this stage, based on the successful
results from the initial pilot implementation, the sponsor reconfirms the
priorities and benefits of IT implementation and pledges support for it.
The scope of the pilot project is then widened. In CMC, this stage included
reaffirmation of the Commissioner’s commitment to the IT initiative and
inclusion of a number of other critical functions in the implementation
program. These functions were—budgets and expenditure and solid waste
management.
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The first feature that needs to be addressed is the Senate (the upper
chamber). For many decades, appointment was the manner of selection for
members of the Senate. The Prime Minister proposed a list of military
officers, important public officials, and leading businessmen for royal
approval. For this reason the Senate was considered a group of government
‘supporters’. The Prime Minister’s power to nominate was severely criticised
for creating a ‘winner-takes-all’ situation. In addition to forming government,
parties that won a majority in the lower house were entitled to distribute
all senatorial posts among supporters. This encouraged particularly fierce
competition in general elections, often manifested as vote-buying.

The drafters of the constitution decided that the upper chamber should
be directly elected. However, the electoral mechanisms used to select
members for the two chambers differ greatly. First, each candidate to the
House of Representatives (the lower house) must be a member of a political
party so that they can promote party discipline for the sake of efficiency
and government stability. Lack of efficiency and stability have been serious
impediments to the continuity of national management under the civilian
regime. However, candidates for senatorial seats must not have any party
affiliation. Those with past affiliation must have resigned from their parties
at least one year before registering candidacy in a Senate election. This
measure of depoliticisation was introduced to render senators non-partisan
so that they could exercise their control over political figures and high-
ranking officials more impartally (in this context, depoliticisation means a
de-linkage of candidates from political parties).

Furthermore, while political campaigning is permitted during House
of Representative elections, it is not allowed during Senate elections. Senate
candidates are only permitted to ‘introduce’ themselves to the public using
posters and pamphlets, the contents of which are prescribed by the Election
Commission. The Election Commission also provides radio and television
fora for candidates’ introduction. Although this method has been criticised
as being unnatural, it resulted in less electoral spending than in previous
elections, and an absence of the usual ‘mud slinging’ among candidates.

Constituencies for the Senate election are provincial and are typically
multi-member, though some low-population provinces select only one
senator. This contrasts with the single-member constituencies of MP
elections. Despite the fact that many Senate election constituencies are
multi-member, each elector has only one vote. For example, Bangkok has
18 senators but each voter can only cast one vote for the candidate of his or
her choice. Though strongly criticised, this method offers advantages because
it basically gives all citizens’ votes equal weight and allows the realisation of
a pluralist Senate. Such pluralism is in sharp contrast to the majoritarian
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politics of the House of Representatives (see Figure 11.3). The true
representation of various groups within Thai society can help provide civil
society groups—historically dominated by élites drawn from the
bureaucracy, the military and big business—with a more equitable share of
legislative and administrative power.
The constitution bars senators from running for two consecutive terms.
This rule was instituted out of concern that senators’ political ambition
would induce them to affiliate discreetly with political parties. As
compensation, the term of office for senators is six years, two years longer
than for MPs. In addition, while the House of Representatives can be
dissolved, the Senate cannot (Sections 126(3) and 130).
Senators are not eligible for appointment to ministerial posts or other
political positions. A former senator may be nominated for such a position
only after one year has elapsed since he or she vacated office. This prohibition
aims to prevent the possibility of senators being bribed with offers of
government positions (Section 127).
Efforts to de-link the Senate from party politics were undertaken to make
the institution central in the fight against corruption. The Senate is armed
with two important powers which the House of Representatives lacks.
* the power to vote for nomination of Constitutional Court
judges, Supreme Administrative Court judges, Ombudsmen,
members of the National Counter Corruption Commission, the
State Audit Commission, and the National Human Rights
Commission

* the power to impeach political figures, including the Prime
Minister, ministers, MPs, senators, presidents of the
constitutional control bodies mentioned above and other high-
ranking officials. The impeachment power can only be exercised
after an investigation is conducted by the National Counter-
Corruption Commission which must recommend that the case
for impeachment is a prima facie one. The vote for
impeachment should receive the support of not less than 60 per
cent of the Senate’s 200 members.

Depoliticisation in this case theoretically guarantees impartiality and
neutrality of the Senate in its quasi-judicial function.

Some political observers are not confident about this institutional
neutrality, arguing that in reality many candidates would have links with
the parties. Some candidates would be former MPs, many would seek
support from parties’ canvassers, and so on. Figure 11.4 shows an estimate
of the possible affiliations between the senators elected on 4 March 2000
and political parties.
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* The Constitutional Court (Sections 255-70) controls the
constitutionality of bills and acts of Parliament and is the
supreme arbitrator in cases of constitutional disputes among
constitutional bodies

* The Administrative Courts (Sections 276-80) judge cases of

illegalities committed by the administration or its agents

* The Courts of Justice (Sections 271-75) judge civil,

commercial and criminal cases.

These independent bodies have different mandates and powers so as to

avoid redundancy and duplication of jurisdiction. They have to work in
concert to fight aberrant behaviours.
Depoliticisation and independence of watchdog agencies. Independence is
a fundamental aspect of effective control institutions. To achieve
independence, eradication of political interference is essential. Past failure
proved that the work of the CCMC was quite deceptive. One of the reasons
for the CCMCs lack of achievement was that the institution was under the
pressure and control of the government.

The new constitution tries to cope with this problem by depoliticising
the process of nominating members of the watchdog agencies to make them
independent vis-d-vis their clients. The selection process is basically the
same for all these agencies.

A depoliticised method of nomination. Members are chosen by a selection
committee comprising, on one hand, representatives of political parties
and, on the other, non-partisan judges or academics.

In the case of the NCCC, the selection panel consists of 15 persons: the
president of the Supreme Court of Justice, the president of the Constitutional
Court, the president of the Supreme Administrative Court, seven rectors
self-selected from among all state higher-education institutions and five
self-selected members from among all political parties that have at least one
MP in the House (Section 297). The selection committee prepares a list of
18 qualified persons for submission to the Senate (Section 257 applied
mutatis mutandis). After receiving the list, the Senate, through its
investigation committee under Section 135, scrutinises past records and
behaviours of the 18 candidates and then votes to select the nine most
qualified persons to be appointed by the King as members of the NCCC.
The vote is by absolute majority in the first round and by simple majority
in the second round, which is necessary only if an absolute majority is not
obtained in the first round.

This complicated method has two merits. It ensures the legitimacy of
the selected members because they are chosen by the elected representatives
of the Thai people in the upper house. In addition, it minimises political
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interference and partisanship. This method proves to be effective and
efficient because NCCC members selected in this way can perform their
function freely without allegiance to parties.

Guarantee of independence. The constitution has various other mechanisms
to ensure the independence of watchdog agencies. These include

* single-term, non-renewable offices of long duration: nine years
for NCCC, seven years for Election Commission, six years for
Ombudsmen, the National Human Rights Commission
(NHRC) and the State Audit Commission

* incompatibility of these offices with other public and private
offices (examples in Sections 139, 141, 256 and 258)

* an independent secretariat attached to each agency, entitled by
organic laws to freely conduct personnel management,
administration and financial operations without being bound
by laws and regulations applied to the government (Section
270 for the Constitutional Court, Section 275 for Courts of
Justice, Section 280 for Administrative Courts, Section 302 for
NCCC, Section 327(8) for Election Commission, Section
330(4) for Ombudsmen, and Section 333(3) for State Audit
Commission)

* the fact that sufficient funding for the operation of these
agencies is prescribed by the Constitution for fear that the
government and parliament may try to jeopardise the agencies’
operations through budgetary constraint (Section 75 § 2)

* the chairmen of these bodies are in charge of the control and
execution of the organic laws creating the bodies, to avoid
political pressure.

Reinforcement of powers and capacity. The charter reinforces powers of
the controllers. The Senate is empowered to impeach high-ranking politicians
and officials. The Election Commission can annul elections which are not
free and fair. The NCCC can freely conduct investigations in cases of unusual
wealth or corruption, including verification of public figures’ asset and
liability declarations. The State Audit Commission can audit agencies under
the government, the Parliament and all independent bodies.

Apart from powers specific to the functions of each agency, the watchdog
agencies all have the power to order government agencies, officials, the
police, prosecutors and courts to supply assistance and evidence as required
in the course of agency activity. The penalty for non-compliance varies
from disciplinary to criminal action.

Checks and balances. Bearing in mind the adage ‘power corrupts, and
absolute power corrupts absolutely’, the drafters of the constitution did
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To de-monopolise judicial power, the Constitution separates judicial
functions to be vested in different jurisdictions. The Constitutional Court
will be in charge of constitutional disputes, while the Administrative Court
will adjudicate administrative cases opposing individual and state agencies,
except for election cases, which are under the Election Commission’s
jurisdiction, and taxation cases, which are heard in the Courts of Justice.
The Courts of Justice will have adjudicative powers different from those of
the other two courts and will decide mainly private law and criminal cases.

This separation of judicial function ensures greater relevance and should
improve the quality of decisions rendered, as well as creating a speedier process.
The separation of functions also allows the possibility of comparative evaluation
of the judicial processes and outputs from the three main court systems.
Reinforcement of independence. The independence of judges is the central
feature of justice. The Thai Constitution reinforces this feature through
various means, including

* depoliticisation of judicial nomination. In this respect, the

Courts of Justice have been recognised as being independent
from political interference since their establishment. The
Judicial Commission, which is vested with the power to
appoint and promote judges to judicial offices, is composed
solely of judges (Sections 274 and 279). Furthermore, there is
no external appointment; all judges are career judges and their
promotion is determined by seniority

* sufficient remuneration for judges—in accordance with Section

253—and preventing application of the salary scale or

emolument for civil servants. This is to ensure not only

adequacy of salaries and emoluments, but also to prohibit the

use of promotion criteria and schemes practiced in the civil

service, which may jeopardise judges” security in office

* installation of independent secretariats for the various courts

(Sections 270, 275 and 280) and guarantee of adequate

funding (Section 75 § 2) are required by the charter.
Efficient and fair judicial process. Good justice needs not only qualified
and independent judges but also efficient and fair trial. The Constitution
sets forth many principles for this purpose. Discriminatory process (Section
75) is prevented by not allowing special courts or special procedures for
particular cases (Sections 234 § 2 and 235). A full quorum of judges is
required in all types of cases; judges may not serve as judges in their own
cases; only judges who sit and hear the full case are entitled to decide that
case (Section 236). In performing their functions, judges are independent
and must decide each case according only to the Constitution, the law and
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Various types of public involvement are described in the Constitution.
Access to public information is guaranteed in order to keep people informed
of the progress of the ongoing process. This right has been exercised in
many cases—disclosure of notes for the entrance examinations of various
public schools and universities; disclosure of an NCCC investigation
concerning a drug scandal; disclosure of contracts concluded by the Debt
Restructuring Agency and foreign consultants; disclosure of letters of intent
to the International Monetary Fund; and revelation of a toxic substances
scandal in Hua-Hin, among others. Corruption, normally imbedded in a
‘closed and secret’ environment, should decrease with increased public access
to information.

Freedom of expression is guaranteed so that censorship cannot be
imposed. Closure of printing houses and radio and television stations is
unconstitutional. Independence of reporters and columnists vis-d-vis
employers in both the public and private sectors is guaranteed (Section
41). This should be the central part of free expression of facts and opinions
through media. If the media is theoretically and practically free from state
intervention, but falls into the hands of corrupt private owners or
shareholders with only pecuniary interest, who will ensure ‘freedom of
expression'—reporters or owners? If it is the latter, freedom of expression
would only be freedom for them to propagate commercial and selfish interests!
This situation is as undesirable as advocating government control of
information.

In order to achieve impartial radio and television and eliminate
government monopoly over these two media, Section 40 requires that
transmission frequencies were to have been be redistributed by 11 October
2000. Redistribution is to be done with consideration for public benefit in
education, culture, state security and other public interests. Television and
radio broadcasting business should be conducted on a free, fair and
competitive basis under the supervision of an independent regulatory body.
The right to public hearing and consultation in decisionmaking processes
that affect the interests of the people is assured (Sections 56, 59 and 60).

Autonomous civil service entities are created under the Constitution to
provide public authorities with opinions on environmental impact
assessment (Section 56 § 2) and law, regulations and measures to protect
consumers (Section 57 § 2). Moreover, the National Economic and Social
Advisory Council will be established to consult with the government on
economic and social development plans (Section 88). Laws are now being
drafted to establish advisory institutions to represent the relevant factions
in civil society. Hopefully, the advisory institutions will contribute to more
balanced decisions in important areas.



194 Corruption and Anti-corruption

The Constitution guarantees that citizens have the right to propose
bills to Parliament by producing a petition with the signatures of 50,000
voters. Local bylaws can also be initiated in this way(Sections 170 and
287). Civil society groups are now preparing at least two bills—one on
public welfare and one on community forestry. This action bodes well as an
indicator of this mechanism’s effectiveness as an instrument for participatory
democracy.

Co-management of the environment and natural resources is a central
aspect of participation. The Charter enables at least five groups to be
involved—individuals (Section 56 § 1), traditional local communities
(Section 46), autonomous environmental organisations (Section 56 § 2),
local administrations (Section 290) and the state itself. Section 79 stipulates
clearly that the state shall promote and encourage public participation in
the preservation, maintenance and balanced exploitation of natural resources
and biological diversity, together with protection of the quality of the
environment. It is now clear that these affairs are no longer the domain of
the government, but are public affairs that call for the involvement of all
parties. The issue is now one of how to orchestrate these participatory efforts
to achieve the goal of genuine co-management.

Lastly, the Constitution empowers voters to launch impeachment
accusations against politicians and officials suspected of corruption, again
through the 50,000-signature petition mechanism (Section 304). Similarly,
this power can be exercised at the local level (Section 298). This power has
already been exercised at the national level during a drug scandal. The
result was the resignation from office of two accused ministers. In addition,
all individuals who feel they are victims of maladministration, corruption
or illegality are allowed to bring cases before the Ombudsman, the
Administrative Court, the Court of Justice and the NHRC.

If the way is paved for public engagement, strong civil society
organisations should lead the journey. In fact, Thailand is lucky enough
to have a tradition of involving civil society in various important changes.
The tradition is exemplified in the student uprising of October 1973 led
by the Thailand Student Center, the Black May incident involving pro-
democracy groups that led to the overthrow of General Suchinda’s
government in 1992, the political reform movement led by Dr Prawase
Wasi and networks of the Central Organisation of Poll Watch, and very
recently the network of Rural Doctors and People’s Counter Corruption
group that successfully revealed drug-procurement corruption. Moreover,
a group of important opinion leaders has been formed as a national chapter
of Transparency International. Led by former Prime Minister Anand, its
task is to monitor and report corruption, and to protect good public
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officials who do not yield to corrupt practices of their superiors or
colleagues. It is hoped that joint citizen—state action will bring about
changes in society.

Transparency, accountability and the media. The new Thai charter focuses
on transparency and accountability at all levels. It prescribes freedom of
information and freedom of expression. Furthermore, it imposes an
obligation for disclosure of important information useful to fighting
corruption, such as the assets and liabilities of the Prime Minister and
other ministers, their spouses and children (Section 293 § 2). Already, six
cases of false documentation in such declarations have been sent to the
Constitutional Court by the NCCC. The Constitutional Court has judged
three cases and the remaining three are pending, including that of Sanan
Kachornprasart who has resigned from his posts of interior minister and
deputy Prime Minister over the issue. False declaration is grounds for
dismissal from office and imposition of a five-year ban from politics, in
addition to any criminal penalties. Other information subject to disclosure
includes voting records in Parliament, political parties’ expenditures and
sources of income, including names of donors, and electoral spending by
candidates and parties.

The media have an important role to play in monitoring information
that can be disclosed and drawing public attention to questionable matters.
A free press is therefore crucial because it can expose and make accountable
those suspected of corruption. Figures suspected of corruption are obliged
to defend their conduct before the public and the press. In many cases,
public declarations and press interviews have been used as evidence in NCCC
corruption investigations and as grounds for political debate during no-
confidence motions in the lower house.

In practice, the press reveals most corruption cases in Thailand. Examples
include mega-project kickbacks such as in the HDS project, and corrupt
practices surrounding MPs' fund for provincial development. Examination
of daily newspapers indicates how strong and free the Thai press is in fighting
corruption.

Three issues, however, should be addressed. First, a free press needs to
exhibit responsibility and accuracy in reporting. Some newspapers do not
distinguish between ‘news’ and ‘views’ and, by failing to do so, distort
issues. Even worse, this failure can bring disgrace to innocent and honest
persons. If reporters and columnists do not verify their information, innocent
people’s reputations could be injured. It seems that two remedies can be
effective—strong commitment by the press to a code of ethics sanctioned
by an autonomous professional press association, and libel action in the
courts. The Thai press has united to create the Press Council to address



196 Corruption and Anti-corruption

grievances of individuals who believe they have been wronged. The Press
Council has in many cases pointed out malpractices of their colleagues.
Hopefully this institution can render members of the press more responsible
for their statements.

Second, the commercial interests of the media should be monitored
closely. Even if the media is free from state intervention, it may not be free
from interference by owners or businesses with personal or institutional
interests that may not coincide with the public interest. As an example,
advertisers can exert influence on owners and reporters. For this reason, the
new charter guarantees employees of the media freedom in their reporting
of news and opinion in the hope that this can protect them from the private
interests of their employers.

Third, corrupt practices by journalists should be carefully explored.

Journalists, like all human beings, may be tempted by greed. Politicians
and public figures try to befriend journalists by offering benefits such as
travel, luxurious meals and gifts. This may bias reporting. Therefore, it is
necessary that the Press Council enforce a code of conduct to discourage
and punish corruption in the press.
Private sector and good corporate governance. Corruption often involves
two principal actors—the government and the private sector. When cases
involve the provision of goods and services, consumers are typically the
victims. Private monopolies established through corrupt practices will take
advantage of consumers. Business leaders who have access to high-ranking
politicians and officials are able to offer ‘discreet support’ to parties in return
for business advantages. Measures to discourage the corrupt practices of
individual officials have already been discussed. To discourage corruption
at the party level, the Constitution calls for a scheme for the state financing
of political parties (Section 328 (5)). The Organic Law on Political Parties
established the Fund for Political Party Development under the control
and supervision of the Election Commission. Hopefully this mechanism,
in conjunction with controls on party spending, can help free parties from
dependence on private funding.

Even so, corruption in business cannot be eradicated without major
reform of corporate governance. One reason for Thailand’s economic crisis
was poor governance in the private sector. Corrupt directors and private
auditors contributed to corporate weakness. Corporate governance reform
should be a priority, especially for companies listed on the Stock Exchange
of Thailand. Private auditors must overhaul their practices because only
audit institutions with integrity can guarantee corporate transparency and
accountability and protect shareholders.
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agreement entered into with a government agency under Section 100(2)
licensed permitted by stock and stock market regulation.
Section 102. Section 102 shall not apply to a State Official carrying out
the business in which they have the powers to direct, supervise, control, or
audit limited companies or public companies limited assigned to perform
duties in the limited company or public co., Ltd. where government agency
has its shareholder or joint venture.
Section 103. State Officials shall not be allowed to receive assets or benefits
from any person, apart from those given and receive within the law or rules,
regulation by virtue of statutory provision law with the exception of assets
or benefits justly received by according to rules and amounts issued by The
National Counter Corruption Commission.

Provision in first paragraph shall apply to former officials for two years
after the date of vacating office, mutatis mutandis.
Section 119. Any State Officials who intentionally fail to submit the
declaration of assets and liabilities and its supporting documents to The
National Counter Corruption Commission within issuing date of the organic
law designated, or intentionally submit the same with false statements or
conceal facts which should be revealed, shall be sentenced to imprisonment
or fine not exceeding 10,000 Baht or imprison and fine.
Section 122 Any state official who violates the provisions in Section 100,
Section 101 or Section 103 shall be sentenced to imprisonment not
exceeding 3 years, or fine not exceeding 60,000 Baht, or imprisonment
and fine.
In cases of wrongdoing in accordance with Section 100, third paragraph, if
the State Official can prove him or herself innocent of, or unconnected

with, the spouse’s wrongdoing, that official shall be deemed not guilty.
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electronic record of a clearance document, thus rendering the process virtually
paperless. With electronic declarations, the entire process has been fully
automated for most of the transactions from entry reception to assessment,
collection, and release of the goods. Record-keeping and the generation of
both operational and management reports have likewise been automated.
Remote lodgement of declarations. The electronic record can be created
and lodged by the importer himself through computer workstations linked
to the Customs network. Following the Direct Trader Input (DTI) procedure
or the alternative Electronic Data Interchange (EDI) procedure, importers
can file declarations from their own office. Under the DTT system, importers
make use of the declaration module of the main Customs software to compose
the declaration and then lodge it electronically by establishing a direct
connection with the Bureau’s computer system. Under EDI, declarations
composed in the EDIFACT message format are likewise electronically lodged,
but via a commercial communication network. From there, the message is
forwarded to a gateway which converts the message into a data declaration
stream that the Customs system can process.

Private sector operated service centres. Importers who are not capable of
using either DTI nor EDI must go through service centres operated by the
Philippine Chamber of Commerce and Industry. Through these facilities,
the declarations are digitised and then electronically transmitted to the
port computer system for automated processing. As with DTI and EDI,
there is no face-to-face interaction between an importer and a customs
officer in the service centres, thus removing opportunities for corruption at
this stage of the Customs clearance process.

Risk assessment, selectivity and green lanes. At the heart of the Automated
Customs System is a computer program called Selectivity. It analyses the
risk profiles of shipments and categorises them as high, medium or low risk
by comparing their particulars with some 18 reference tables and files.
Low-risk shipments are diverted by the computer system to a Green Channel
where the only activity undertaken is the automated calculation of tax payable
and matching of the calculated amount with the amount paid. Only when
the declaration is considered to be of high risk is it necessary to conduct a
physical examination and a verification of submitted documents.

These interrelated measures represent a shift in strategy for reducing
corruption—from reducing the number of steps and signatures required in
the process to reducing the number of transactions. These measures allow
customs authorities to focus limited enforcement resources on a manageable
number of shipments and thus allow greater depth of Customs intervention.
Just as important is the application to the majority of trade, to reduce the
cost and extent of corruption.
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affect on the way that actors live their lives (French 1956). This approach
combined with increased computing power has led to the development of
a way of visually representing social networks that allows comprehension of
their complexity in terms of space and over time.

Imagine that every person in the world is a node in one gigantic network.'®
Every actor has links with other actors in the network, which form complex
sub networks. Some have a few links and some have many. Some actors
have high quality connections through which high quality communications
flow. Some have low quality connections and their communication with
others will be degraded and unsatisfactory for their lifetimes. A feature of
this social network is the interconnectedness of the actors who form the its
nodes. Social researchers have been continually surprised by the
interconnectedness between actors, even in a huge and complex society like
the United States.!”

This system is not static but dynamic. Connections are constantly
growing, connecting, and dying. These social connections are modified by
the experiences of each individual actor. Social connections require energy
investment to be maintained. If individual actors do not invest in each
connection then eventually they will atrophy. '® Unlike biological neural
networks, social networks do not have a central organising principle, in
response to stimuli external to the network. Actors in social networks grow
connections according to their own needs, desires, environmental and social
influences. They respond to the connections grown toward them in a similar
manner.

Typically, for each actor, they have strong, smooth, wide and well-serviced
connections with their immediate family, mother, father, partner, siblings
and children.” They will have connections of a different character with
friends and acquaintances. Connections with family will generally stay
constant throughout life. Connections with friends and acquaintances will
grow and die in accordance with the particulars of each relationship. Each
actor will have connections with their employer and other employees in
the workplace. They may have a formal hierarchical relationship with the
boss, but formal and informal connections with fellow employees (Argyle
1988:174). Actors may have connections with other actors who share their
interests.”’ They may belong to a political party or a gardening club or be
the local scoutmaster. They may go to a dance group on Thursdays and
Church on Sundays. Everywhere they connect with other actors thus
increasing the complexity of their relationships and their place within
networks (Brown 1965:160).

Generally the connections actors make are the result of circumstance
and intention.”” Actors join or become part of definable groups or less
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definable networks.?? Initially their main connection with others in such
groups is the common interest of the group. As connections grow and mature
within the group, this changes over time, although the group interest will
always be in the background providing an underlying structure for the
group connections.

Actors are intentional and can form connections in directions that suit
their needs and desires. Actors do this to varying degrees and fall on a
continuum between being passive and shaped by the forces acting on them,
to actively forging connections strongly in the direction they want to go
(Fischer 1977b). The question then becomes what are their needs and desires
and how much capacity does each actor have to achieve them?

The precise mechanism of needs/desires/goal formation need not concern
us here. Humans often act irrationally out of fear, greed, envy, jealousy or
just plain stupidity. They do not act the same way all the time, in all
situations. The complexity of human action falls within the realm of
psychology the most that can be said is that humans act in accordance with
their perceived interest at that particular time and place.”® Once needs/
goals/interests have been established in the mind of the actor they must
then be sufficiently motivated to act.

I have described a social network where every actor inhabits a location
within the network connected to others. The connections are growing and
changing and the actor can intentionally create connections to assist in
achieving their goals. Actors can only achieve their goals if they have
possession, control or access to resources that allow them to do so (Burt
1977:269; see also Etzioni 1970:19). In the context of a social network,
the possession, control or access to such resources gives the actor ‘power’.
In modern economies the most commonly possessed and used resource of
power is money, however anything at all can be a resource of power if it
assists an actor to promote their interest over the interests of others.
Charisma, public speaking ability, media resources, advertising, and
information that others don’t have can all be resources of power (Olsen
1970:5).

Gathering resources is the way an actor gathers power. After all, power
is a potential state, not an actual one. When an actor uses power and actually
achieves their interest over the interest of someone else then power has
been used. If the actor has the ability to promote their interest over another
but they haven't actually done so then they have power but they haven't
used it.?* Emerson goes one step further and suggests that power is not an
attribute of a particular actor per se, but of the social relations between
actors. If an actor controls resources that another actor is dependent on,
then to that extent the first actor has ‘power’.
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Every actor controls resources that they can call upon to promote their
interest. They also possess or control resources that can't be used to promote
their interest. Money is such a useful resource of power because of its
convertibility. It can be handed from one actor to another and be
immediately converted to the use of the new owner. This analysis appears
to lead to corrupt transactions being a straightforward market in resources.
Rose-Ackerman is right to point to the allocation of scarce government
controlled resources leading to the creation of a market, as being central to
understanding corrupt conduct (Rose-Ackerman 1978:2). What Rose-
Ackerman and most economists fail to comprehend is that the market is
merely a simplified representation of complex networks of social exchange
and social action. The general population is so used to participating in the
buying and selling of material goods that the layers of social exchange that
underpin such transactions are invisible and instinctive (Jackson, Fischer
and Jones 1977:43). Social exchange theorists propose that social exchange
occurs between connected actors in relation to all transacted resources,
whether material or non material. Such transactions are based on dependency
relations, which lead to the operation of power (Cook 1987).

The above discussion brings us to the dyadic corruption transaction
which always includes an instigator and a target. Once the instigator has
made the decision to make a corrupt approach they will attempt to contact
the target and persuade them to comply. It will be obvious from the above
discussion that this attempt at convincing another individual to be part of
a corrupt transaction involves power from both the instigator’s and target’s
point of view. This attempt at a corrupt transaction will either succeed or
fail—there is no in between state. It can only have a chance of succeeding if
the following conditions are met

* The instigator has a channel of connection with the target

(Dahl 1994:292).

* The instigator has a resource the target wants or needs.

* The target is dependent on this resource.

® The target cannot easily obtain this resource another way.

* The target has a resource the instigator wants or needs.

® The instigator cannot easily obrain this resource another way.

* The connection between the instigator and the target is of

sufficient quality that allows ‘trust’ between the actors to
support the transaction (Della Porta and Pissorno 1996:76).

® The transaction can be conducted in secret (Alatas 1968).

® The target will have no moral objection.?

® The target perceives that the risk of sanction and the
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consequences of sanction are low enough to allow the
transaction.

® The instigator perceives that the risk of sanction and the

consequences of sanction are low enough to allow the
transaction.

Whether the instigator makes the attempt at a corrupt transaction at all
will be contingent on a combination of the above factors accumulating a
sufficient ‘weight'. The acceptance of the corruption attempt by the target
will also be contingent on the above factors accumulating a sufficient weight
to allow receipt of the attempt. It is clear from the above discussion that
any corruption/power attempt (CPA) involves excitatory factors that motivate
the attempt and inhibitory factors that prevent it.

If the CPA is successful then two consequences ensue. First, the connection
between the actors is strengthened. Second the channel along which such
CPAs occur will remain open. All the above conditions having been met,
the instigator merely has to provide a resource that the target desires to
continue such transactions. In addition the instigator has the power resource
of information regarding the target’s previous corrupt transaction.?® Gaining
evidence of the original or subsequent transactions strengthens this. If the
target is dependent on preservation of her good name, as all public officials
are, then this resource further adds to the instigator’s power in the
relationship. This connection is now ready to be used in continuing corrupt
transactions.

For actors in the corrupt network the connection itself will have to be
maintained and both actors in any transaction (either a power attempt or a
corrupt power attempt) will have to expend resources to preserve the secrecy
of their transactions. The two actors are now tied together in such a way
that continuing trust is required.”” Although the transaction began with
an instigator and a target, future transactions will be characterised by their
mutuality. Further improvement of the connection by personalising relations
via social means may take place.”

The instigator in a corrupt transaction can be either a government actor
or a private actor. I would suggest that if a government actor has high
motivational forces and low inhibitory forces then they will probably be
the instigator. This is not usually the case in modern democracies where
the rule of law is established and enforced. The rule of law and widespread
education about the unacceptable nature of bribery ensures that moral
inhibition, perceived risk and consequences of sanction are generally higher
than in jurisdictions where the rule of law is not well established or
enforced, such as in developing countries. In addition, public officials in
developing countries, due to their poverty, are highly resource dependent









Corruption as a social process 233

it has become apparent that corruption can flourish where certain risk factors
are present. An examination of the literature suggests that at present there
is no theoretical understanding of the functioning of corruption which
explains how these risk factors lead to corruption.

The organisational approach can be successful because the culture of
public sector agencies is to some extent controllable. Through education,
corruption prevention and the promotion of corruption ‘resistance’ a
powerful atmosphere of organisational integrity can be created. Such an
atmosphere can contribute significantly to an actor’s inhibitory motivational
forces. The approach does however have its limitations as it fails to appreciate
the other side of the equation—the excitatory factors that impel the individual
to action. If such factors outweigh the inhibitory forces created by the
organisational integrity measures, then corruption will still occur.

Two examples will illustrate my point.

1 A public official in a developing country could be still be

strongly impelled to act corruptly, even if her agency has
implemented successful organisational integrity measures, if her
family is starving and corrupt transactions will feed them.

2 In the United States of America narcotics interdiction officials

are highly trained, well paid, and subject to strict codes of
conduct, oversight, auditing and other measures. Corruption is
still a problem partially because of the massive sums available to
narcotics traffickers to bribe officials. Those that cant be bribed
can be intimidated through threats to their families.

It is not true to say that everyone has their price. It is however true to
say that there will always be some individuals for whom the impulsion to
act corruptly under certain circumstances will be stronger than the inhibitory
forces resident in the institution to which they belong. The above examples
highlight the importance of the effect of resource dependency on human
action. Corruption prevention programs should strategically target resources
available to corrupt private actors as well potential resource dependencies
for government actors. Understanding resource dependency could inform
programs of risk assessment targeted at vulnerable officials.

The social networks approach alerts us to the importance of channels of
communication. Without a channel of communication a corrupt transaction
is impossible. Corruption prevention programs should include the
monitoring of channels of communication with potential corrupters.
Payment for access to public officials should be seen for what it is—an
attempt to open a channel of communication that allows influence.

Once a channel of communication is opened between two actors in the
network which have conducted one corrupt transaction, it remains open,
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