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Foreword

In a sense, this foreword has been in the making for more than half a century. It
was 1979 when Emory University, which I was privileged to serve as president,
received a munificent benefaction from Robert and George Woodruff, at the
time the largest gift ever to an American institution. That endowment enabled
us to do some things that no other university was doing at the time.

My deep conviction—in fact, my passion—was that the university should
be a scene of fertile intellectual conversation, where different disciplines
fructify each other’s imagination and thought. The university also has a moral
calling to work toward the larger common good. My role as president was to
plant a seed for such work and to provide some resources. One of the innova-
tions I was most interested in was the conversation between law and religion,
two disciplines of study that had grown up together in the earliest universities
but had become estranged from each other in recent centuries.

In pursuing this idea of bringing law and religion back into a more construc-
tive dialogue, our good fortune lay in recruiting two young Harvard Law gra-
duates and an eminent Harvard Law professor to Atlanta. Frank Alexander,
just starting his distinguished teaching career, started the Law and Religion
Program at Emory in 1982. The late, great Harold ]. Berman, Emory’s first Ro-
bert W. Woodruft Professor of Law, brought immediate stature to the enter-
prise when he joined the faculty in 1985. And a tall, lanky, fresh-faced fellow
named John Witte Jr. arrived with Berman as a research associate. Within two
years—his high energy, keen intelligence, and very bright promise already
abundantly evident—]John had become director of the program, now called
the Center for the Study of Law and Religion.

I can say without hesitation that all of us associated with Emory have been
simply astonished at what has happened in the intervening decades. The range
of the work and influence of the center not only has expanded to reach across
Emory University, as we had hoped, but, indeed, has stretched around the
world. Home to the Journal of Law and Religion—the flagship journal in the
field—the center has guided the publication of more than 350 books, hosted
dozens of major conferences, collaborated with leading scholars on six conti-
nents, and inspired the founding of similar centers at other universities. Of all
the things I am proud of as president emeritus of Emory, none stands higher
than the Center for the Study of Law and Religion.

In many respects, all of the center’s achievements reflect the vision and
drive of John Witte—not just his executive leadership as director of the cen-
ter, but his own seminal studies. His laser-like mind, sweeping historical and
legal perspective, galvanizing vision, and soaring standards for scholarship,
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teaching, and collegiality are matched only by his extraordinary appetite for
work. He is a prolific writer, from whose keyboard has poured forth a steady
torrent of monographs, edited volumes, journal articles, reviews, book chap-
ters, lectures, and op-eds. Not a Johnny one-note, he delves into legal history,
constitutional law, historical theology, human rights, marriage, the family, and
the shaping of character and moral vision in late modern societies. He has a gift
for making all of this deep and broad learning accessible to a wide readership.

This volume appropriately pays tribute to John’s remarkable career. A few
years ago, Emory conferred on him the Robert W. Woodruff Professorship of
Law—the highest accolade for a faculty member at Emory and the title first
held by his mentor, Hal Berman. John now has in every sense succeeded Hal,
and I can well imagine how proud he would be, as am 1. All of us who care
about the overarching purposes of education and the conversation between
these two fundamental aspects of human life—law and religion—are in
John'’s debt.

James T. Laney
President Emeritus, Emory University



Preface and Acknowledgements

For several decades, the work of John Witte Jr. as scholar, teacher, public lec-
turer, and project leader, has been among the most influential in the Engli-
sh-speaking world in the field of law and religion in general, and in the study
of law and Christianity in particular. A Harvard Law School graduate, Witte
is Robert W. Woodruff Professor of Law, McDonald Distinguished Professor
of Religion, and director of the Center for the Study of Law and Religion at
Emory University. He has published some three hundred articles, eighteen
journal symposia, and forty-five books, and his writings have appeared in fif-
teen languages. Witte has delivered more than four hundred public lectures
throughout the world, including, recently, the Gifford Lectures at Aberdeen,
and he has taught more than eight thousand law students since his Emory
debut in 1985. He has led a score of international research projects on faith
and democracy; religion and human rights; marriage, family, and children; and
Christianity and law, together yielding more than two hundred new volumes.
Witte also (co-)edits four book series in law and religion for Cambridge, Eerd-
mans, Brill, and Aranzadi as well as the flagship periodical in the field (and a
Cambridge imprint), the Journal of Law and Religion.

This volume, Faith in Law, Law in Faith, evaluates and elaborates Witte’s
wide-ranging scholarly contributions in thirty-one original chapters written by
leading law professors, historians, theologians, and ethicists. Part 1 evaluates
Witte’s contributions to his main areas of scholarly focus and collaboration—
law and religion in Abrahamic perspective, with a particular focus on law and
Christianity; legal history in the Western legal tradition, particularly in the
Reformation and early modern period; human rights and religious freedom
viewed in historical, comparative, and constitutional perspectives; the history,
law, and theology of marriage, family, and children; and major themes of legal
and political theory.

The next three parts offer fresh reflections on Witte’s signature topics of
“faith, freedom, and family.” Part 11 offers biblical and theological perspectives
on fundamental questions of justice and mercy, love and forgiveness, covenant
and community, race and reconciliation, and the sources and uses of church law
and state law over time and across jurisdictions. Part 111 explores the biblical,
philosophical, and historical foundations of human rights and religious free-
dom in the Western legal tradition and takes up vexing constitutional issues
of separation of church and state, religious autonomy, prayer in schools,
public religious expression, and private conscientious objections. Part 1v
samples the wide field of marriage and family law, with close case studies of
the history of marital sacrament; children’s rights, education, and (corporal)
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discipline; faith-based arbitration of family disputes; and biblical debates
about sexual relations and marriage. The introduction and conclusion situate
this volume in the field of law and religion and map a few of the frontiers for
further study.

We editors are grateful for the erudition and cooperation of the thirty-three
contributors to this volume—a few of them Witte’s former students, and al-
most all of them collaborators in scholarly projects and publications that Witte
has led since the mid-1980s. We are also delighted to have the foreword by Rev.
Dr. James T. Laney, former president of Emory University, who inspired the
creation of the Emory Center for the Study of Law and Religion in 1982 and
appointed Witte as director in 1987. Several Center members have contributed
generously to the creation of this volume, especially Whittney Barth, executive
director, and Amy Wheeler, chief of staff. We are also grateful for the financial
support of the Center’s most generous benefactor over the years, the McDo-
nald Agape Foundation and its president and chairman, Peter McDonald.

Two persons who have had an immense and permanent influence on John
should be mentioned—his great mentor and the father of the field of law and
religion, the late Harold J. Berman; and John’s indispensable life partner, Eliza
Ellison. John’s career—and, thus, this book—would not have been the same
without them.

We have enjoyed our collaboration with Lauren Danahy and Akiko Hakuno
at Brill in bringing this volume to press and making it available in open access
format that ensures global distribution. Finally, we are grateful to Professors
Javier Martinez Torrdn, Mark Hill KC, and their colleagues in the International
Consortium of Law and Religion Studies for hosting the presentation of this
volume in honor of John Witte’s 65th birthday in 2024.

We would be remiss, of course, if we did not also express our personal and
profound thanks to our friend, colleague, and, in some ways, exemplar, John
Witte. For many years, he has seasoned his steadfast encouragement of our
own scholarship with incisive suggestions, gentle grace, modesty, and humor.
The field of law and religion in general would be poorer without John'’s contri-
butions, and so would our own scholarly life. It is therefore a deep joy to have
collaborated in publishing this tribute to John and his enduring legacy.

Rafael Domingo, Gary S. Hauk, and Timothy P. Jackson
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PART 1

Evaluating John Witte’s Scholarly Contributions



CHAPTER 1
John Witte, Jr. and the Field of Law and Religion

Norman Doe

1 Early Influences on John Witte

To understand the evolution of John Witte’s interest in law and religion, it is
necessary to explore its early origins.! His Dutch parents immigrated to Canada
in 1953; family and faith were crucial to his early life in Ontario. He explains:
“I am a Christian believer, and I have been a member of a Christian family
from the very beginning. My parents ... were of the Christian Reformed faith. I
was brought up in that tradition, catechized both at home and at church, sent
to Reformed primary and secondary schools, and imbued with the idea that
Christianity is the fundamental part of life.”

Witte attended Calvin College, a liberal arts college founded in Grand Rap-
ids, Michigan, by the Reformed Church. Among his many teachers, he studied
with the philosophers H. Evan Runner and Nicholas Wolterstorff (later of Yale
Divinity School); these both taught him “to discern the religious sources and
commitments implicit or explicit in historical and modern ideas and institu-
tions,” such as law and politics,® and he later collaborated with them around
their shared interest in Christian approaches to human rights.* At Calvin
College, Witte majored in history, philosophy, and biology—indeed, he took
the Medical College Admission Test, the Law School Admission Test, and the
Graduate Record Examinations. While these gave him considerable latitude in
choosing a career, Witte decided upon a future in law; he explains: “the field of

1 This chapter draws on Norman Doe, “An Introduction to the Work of John Witte, Jr.,” in John
Witte, Jr., Faith, Freedom, and Family New Essays on Law and Religion, ed. Norman Doe and
Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), 1-17.

2 Interview with John Witte, Jr, May 6, 2015, Handong International Law School, Pohang,
South Korea, https://www;johnwittejr.com/uploads/5/4/6/6/54662393/handong_interview
_2015.pdf (hereafter Handong Interview), 1.

3 John Witte, Jr.,, Heidelberg Lecture, “Promotionsfeier der Theologischen Fakultét,” University
of Heidelberg, February 8, 2017, lecture on receiving Dr. Theol., Honoris Causa (hereafter Hei-
delberg Lecture), 3.

4 Interview with John Witte, Jr., Institute of Sino-Christian Studies, Hong Kong, August 9,
2019, https://wwwjohnwittejr.com/uploads/g/o/1/4/90145433/witte_interview_christinaty
_human_rights_and_culture_r_.pdf (hereafter Hong Kong Interview), 2 and 13.

© NORMAN DOE, 2024 | DOI:10.1163/9789004546189_002

This is an open access chapter distributed under the terms of the cc By-Nc 4.0 license.
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law was the place where I could find an interesting venue for exploring some
of the deep questions about the role that Christianity played in shaping civili-
zation.” He graduated with the degree of bachelor of arts (BA) in 1982.5

Then came the plan to pursue a doctor of jurisprudence (Jb) and/or a doctor
of philosophy (PhD) degree. Witte’s preference was to study law and history at
Yale Law School and the Yale history department with the Reformation scholar
Steven Ozment (1939—2019). Ozment left Yale for Harvard, however, and Har-
vard had no joint Jp/PhD program with the history department. So, with “the
dilemma of where to go,” Witte “wrote to Harold J. Berman at Harvard Law
School, whose work I had read at some length as a college student, and asked
what I should do.” Witte recalls, with typical admiration and respect, that Ber-
man “was very generous in responding with a hand-written two-page letter,
inviting me to come work with him.” It was, for Witte, “a deep privilege to sit
at the feet of a great master who was wrestling with some of the fundamental
questions of law and religion in the Western tradition.” Indeed, Berman was “a
man who had sacrificed much for the sake of coming to the Gospel, accepting
it notwithstanding his Jewish upbringing and with the result of eventual ostra-
cism by his family. Berman worked me very hard, forty hours a week, during
the time I was going to law school; my Dutch Calvinist work ethic carried me
in that context.” Witte wrote his thesis on the scientific revolution and the law.®

Berman (1918-2007) continued to be a major influence on Witte. They
worked together closely for over twenty years. Berman, the “twentieth-century
master of the idea of law and revolution,” taught Witte “the importance of
mapping the shifting belief systems in the evolution and revolutions of the
Western legal tradition.” Berman himself had been influenced as a student
by his own mentor, Eugen Rosenstock-Huessy (1888-1973). It was the work
of Rosenstock-Huessy on change and continuity consequent upon revolu-
tion that Berman invoked in his treatment of legal transformations attendant
upon, for example, the Papal Revolution of the twelfth and thirteenth centu-
ries, the Lutheran revolution of the sixteenth, the English Revolution of the
seventeenth, and the French and American revolutions of the eighteenth.” A
key aspect of Witte’s work, therefore, shaped by these formative experiences, is
unravelling the idea of legal development—transformation and reformation.

5 Handong Interview, 2.

6 Handong Interview, 1.

7 Handong Interview, 8-10. See, for example, Harold J. Berman, Law and Revolution: The Forma-
tion of the Western Legal Tradition (Cambridge, MA: Harvard University Press, 1983); Harold
J. Berman, Law and Revolution 11: The Impact of the Protestant Reformations on the Western
Legal Tradition (Cambridge, MA: Harvard University Press, 2006); see also his Faith and
Order: The Reconciliation of Law and Religion (Grand Rapids: Eerdmans, 1993).
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Indeed, Witte dedicated a book to Berman, whom he describes as his “mentor,
colleague, and friend.”®

Another early influence on Witte was Herman Dooyeweerd (1894-1977), the
Dutch professor of jurisprudence at the Vrije Universiteit, Amsterdam (1926—
65). As Witte recalls, for Dooyeweerd the “founding metaphors and motifs or
fundamental law ideas” both anchored and transformed “the basic ideas and
institutions of a given civilization,” such as in the Christianization of Rome, the
Middle Ages, the Protestant Reformation, and the French Revolution.® Witte
edited lectures that Dooyeweerd delivered in 1937 in Amsterdam—and in his
introduction to the volume, Witte unpacks brilliantly the originality of Dooye-
weerd as a Christian thinker who used biblical and Christian teachings to
understand law, politics, society, and “the natural, voluntary, and contractual
social institutions” between “the individual and the state,” that is, between the
public and the private spheres.’® Witte later took up Dooyeweerd’s complex
Christian theory of rights, and summarizes it in his collected works.!!

Of both Berman and Dooyeweerd, Witte sums up: “Those two big figures
had a deep influence on me early in my scholarly life.” What he took from them
“was the idea that there are fundamental seams, transformative moments,
watershed periods” throughout history—and he builds on this idea, particu-
larly with regard to his keen interest in “the consequences of what happens
when there is a bend in the stream” or “fundamental shift” in juridical change.!?

8 John Witte, Jr., Law and Protestantism: The Legal Teachings of the Protestant Reforma-
tion (Cambridge: Cambridge University Press, 2002). See also John Witte, Jr., and Frank
S. Alexander, eds., The Weightier Matters of the Law: Essays on Law and Religion in Trib-
ute to Harold J. Berman (Atlanta: Scholars Press, 1988); John Witte, Jr., “A Conference on
the Work of Harold J. Berman,” Emory Law Journal 42 (1993): 419-589; John Witte, Jr., “In
Praise of a Legal Polymath: A Special Issue Dedicated to the Memory of Harold J. Berman
(1918—2007),” Emory Law Journal 57 (2007):1393-643; and John Witte, Jr., and Christopher
J- Manzer, introduction to Harold J. Berman, Law and Language: Effective Symbols of Com-
munity, ed. John Witte, Jr. (Cambridge: Cambridge University Press, 2013), 1-35.

9 Handong Interview, 10.

10  Herman Dooyeweerd, A Christian Theory of Social Institutions, ed. John Witte, Jr,, trans.
Magnus Verbrugge (Toronto: Paideia Press, 1986).

11 See chapter16 of Faith, Freedom, and Family: New Essays on Law and Religion, ed. Norman
Doe and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021).

12 Handong Interview, 10. See, for example, his overviews of major eras and shifts in law
and religion in chapters 4, 14, 24, and 37 of Faith, Freedom, and Family as well as in his
introduction to John Witte, Jr. and Frank S. Alexander, eds., Christianity and Law: An Intro-
duction (Cambridge: Cambridge University Press, 2008), 1-32; and his introductions to his
monographs The Reformation of Rights: Law, Religion, and Human Rights in Early Modern
Calvinism (Cambridge: Cambridge University Press, 2007); The Sins of the Fathers: The
Law and Theology of Illegitimacy Reconsidered (Cambridge: Cambridge University Press,
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In terms of scholars, a third influence on Witte was another Dutchman, the
theologian Abraham Kuyper (d. 1920), whose impact continues; Witte says:
“Kuyperian thinking remains an important orientation for me” in terms of

a set of intellectual habits and methodological instincts ... particularly
the basic respect for Scripture, tradition, reason, and experience; the
emphasis on social pluralism and sphere sovereignty, and the wariness
of political, ecclesiastical, or any other kind of monism or monopoly in
social organization and authority structuring; the appetite for covenant
thinking; the insistence that everyone operates with a basic worldview
[of] beliefs, values, or metaphors.!3

Witte’s continuing admiration for Kuyper work is evident in several scholarly
works, which include the lectures and articles Witte produced for the centen-
nial conference on Kuyper’s Stone Lectures at Princeton Theological Seminary
in 1998 and his receipt of the Kuyper Prize at Princeton University in 1999.!°

2 The Concept of Law and Religion in the Thought of John Witte

In the four decades since Witte’s move from Harvard to Emory, he has produced
a torrent of books, articles, and lectures, all while administering the Center for
the Study of Law and Religion, teaching more than eight thousand law stu-
dents, and convening seminal international conferences. The bedrock for all
this energy, exploration, and endeavor is Witte’s rich and powerful understand-
ing of “law and religion.” It has three streams, which Witte himself explains as
follows. The first is the dialectical interaction of law and religion: “Religion gives
law its spirit and inspires its adherence to ritual, tradition, and justice.” Equally,

2009); From Sacrament to Contract: Marriage, Religion, and Law in the Western Tradition,
2nd ed. (Louisville, KY: Westminster John Knox Press, 2012); Sex, Marriage, and Family in
John Calvin’s Geneva, 2 vols. (Grand Rapids: Eerdmans, 2005, 2022); and John Witte, Jr.,
Joel A. Nichols, and Richard W. Garnett, Religion and the American Constitutional Experi-
ment, 5th ed. (Oxford: Oxford University Press, 2016).

13 Hong Kong Interview, 1—2. Kuyper had also been prime minister in the Netherlands from
1901 to 1905. See further chapters 1, 2, and 10 of Faith, Freedom, and Family.

14  JohnWitte, Jr., “The Biology and Biography of Liberty: Abraham Kuyper and the American
Experiment,” Religion, Pluralism, and Public Life: Abraham Kuyper’s Legacy for the Twenty-
First Century, ed. Luis Lugo (Grand Rapids: Eerdmans, 2000), 243—62.

15  John Witte, Jr, “God’s Joust, God’s Justice: The Revelations of Legal History,” Princeton
Theological Seminary Bulletin 20 (1999): 295-313.
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“law gives religion its structure and encourages its devotion to order, organi-
zation, and orthodoxy.” Moreover, while each discipline is distinct, “Law and
religion share such ideas as fault, obligation, and covenant and such methods
as ethics, rhetoric, and textual interpretation. Law and religion also balance
each other by counterpoising justice and mercy, rule and equity, discipline and
love.” This interaction gives the two disciplines vitality and strength: “Without
law at its backbone, religion slowly crumbles into shallow spiritualism. With-
out religion at its heart, law gradually crumbles into empty, and sometimes
brutal, formalism.” Law and religion also “cross-over and cross-fertilize each
other”: conceptually (for example, sharing such concepts as sin and crime, cov-
enant and contract, righteousness and justice, and mercy and equity); meth-
odologically (sharing, for example, hermeneutical methods to interpret texts,
casuistic methods of argument, systematic methods to organize doctrines,
forensic methods of sifting evidence and rendering judgments); and institu-
tionally (for example, through multiple relations between both political and
ecclesiastical officials and offices).6

The second stream of thought in law and religion might be styled the reli-
giosity of secular laws, the idea that “the laws of the secular state retain strong
religious dimensions.” “Every legitimate legal system ... has what Harold Ber-
man calls an ‘inner sanctity, a set of attributes that command the obedience,
respect, even reverence of both political officials and political subjects.” Like
religion, “law has authority” (it is “decisive or obligatory”); “law has tradition”
(for example, in precedent, principles, and practices); and “law has liturgy and
ritual” (for example, courtroom procedure, professional pageantry, and legis-
lative language).l” These commonalities between law and religion may differ
in origin and purpose (temporal and spiritual), but they exist profoundly in
substance and form. These are products of the centuries-long interaction of
law and religion in the Western tradition, Witte shows in several writings.'8

The third stream is the juridical character of religion: “Religion maintains a
legal dimension, an inner structure of legality, which gives religious lives and
religious communities their coherence, order, and social form.” Importantly,

Legal habits of the heart structure the inner spiritual life and discipline
of religious believers, from the reclusive hermit to the aggressive zealot.
Legal ideas of justice, order, judgment, atonement, restitution, respon-
sibility, obligation, and others pervade the theological doctrines of

16 Heidelberg Lecture, 1—2. See further chapter 1 of Faith, Freedom, and Family.
17 Heidelberg Lecture, 2. See further chapter 11 of Faith, Freedom, and Family.
18  See esp. chapters 4-9, 14-15, 25-29, and 34—37 of Faith, Freedom, and Family.
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countless religious traditions. Legal structures and processes ... define
and govern religious communities and their distinctive beliefs and ritu-
als, mores, and morals.!®

However, law and religion may be in tension: as “every major religious
tradition has known both theonomism and antinomianism—the excessive
legalization and the excessive spiritualization of religion,” so “every major legal
tradition has known both theocracy and totalitarianism—the excessive sacral-
ization [and] secularization of law.” Equally, as “every major religious tradition
strives to come to terms with law by striking a balance between the rational
and the mystical, the prophetic and the priestly, the structural and the spiri-
tual,” so it is that “every major [secular] legal tradition struggles to link its for-
mal structures and processes with the beliefs and ideals of its people.”?0
These are inspirational understandings of the relationship between law and
religion. But they come at a high price. Their pursuit, study, and substantiation
all clearly necessitate an interdisciplinary expertise—the specialist knowledge
and methods of jurists and theologians, of historians and sociologists, and of
philosophers and political theorists. So, how does Witte see himself within
this multifaceted field of law and religion? He says, “I am not a philosopher,
political theorist, ethicist, or theologian, though I dabble in these fields.Iam a
lawyer and legal scholar, focused on the history of law and religion.” He works,
therefore, “largely as an historian,” tapping into “the wisdom of the Protestant
and broader Christian traditions on fundamental questions of law, politics, and
society” He is not a politician seeking “to hammer out political platforms,” nor
a litigator pressing constitutional cases. However important that work is for
the law and religion field, that is “just not my vocation,” Witte writes.?! Indeed,
“I have long felt that my calling is to be an historian.” “In college and certainly
in law school, I became interested in the Protestant Reformation as a ... trans-
formative moment in the history of the West, and the influence the Protestant
reformers had ... on law, politics, and society.”22 Witte links this calling to his
earlier experiences: “My parents and pastors taught me from the beginning

19 Heidelberg Lecture, 1—2.

20 Heidelberg Lecture, 3. See also John Witte, Jr., “The Interdisciplinary Growth of Law and
Religion,” in The Confluence of Law and Religion: Interdisciplinary Reflections on the Work
of Norman Doe, ed. Frank Cranmer et al. (Cambridge: Cambridge University Press, 2016),
247-61; “The Study of Law and Religion in America: An Interim Report,” Ecclesiastical Law
Journal14 (2012): 327-54; and afterword to Leading Works in Law and Religion, ed. Russell
Sandberg (London: Routledge, 2019), 197—205.

21 Hong Kong Interview, 3.

22 Handong Interview, 2, 11-12.
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that Law and Gospel belong together, that Scripture goes hand in hand with
tradition, and that historical experience has deep meaning [and] purpose for
those who have eyes to see and ears to hear.” “I have translated all this school-
boy instruction into a commitment to studying the history of law and religion
in the Western tradition.”?3 Witte also has a deep respect for modern legal his-
torians, contributing to several volumes to honor their scholarship.24

3 The Methods of John Witte as a Scholar of Law and Religion

The methods Witte uses as a historian of law and religion are broadly triadic:
“I try to study this history with three ‘R’s’ in mind,” he says: “retrieval of the reli-
gious sources and dimensions of law in the Western tradition, reconstruction
of the most enduring teachings of the tradition for our day, and reengagement
of an historically informed religious viewpoint with the hard legal issues that
now confront church, state, and society.” At the same time, Witte bears three
“I's” in mind; he explains: “Much of my historical work is interdisciplinary in
perspective, seeking to bring the wisdom of religious traditions into greater
conversation with law, the humanities, and the social and hard sciences.”
Moreover, “it is international in orientation, seeking to situate American and
broader Western debates over interdisciplinary legal issues within a compara-
tive historical and emerging global conversation.” Also, there is the interfaith
aspect: “it is interreligious in inspiration, seeking to compare the legal teach-
ings of [Roman| Catholicism, Protestantism, and Orthodoxy,” and “sometimes”
those of Judaism, Christianity, and Islam.?>

However, Witte’s methods make particular demands on the ethics of schol-
arship. As such, he recognizes five responsibilities that attach to the Christian

23 Heidelberg Lecture, 3.

24  See, for example, John Witte, Jr. et al,, eds., Texts and Contents in Legal History: Essays in
Honor of Charles Donahue (Berkeley, CA: Robbins Collection, 2016); John Witte, Jr. et al.,
eds., The Equal Regard Family and Its Friendly Critics: Don Browning and the Practical Theo-
logical Ethics of the Family (Grand Rapids: Eerdmans, 2007); Witte and Alexander, The
Weightier Matters of the Law; John Witte, Jr., “Hugo Grotius and the Natural Law of Mar-
riage: A Case Study of Harmonizing Confessional Differences in Early Modern Europe,” in
Studies in Canon Law and Common Law in Honor of R. H. Helmholz, ed. T. L. Harris (Berke-
ley, CA: The Robbins Collection, 2015), 231-50; John Witte, Jr., “Canon Law in Lutheran
Germany: A Surprising Case of Legal Transplantation,” in Lex et Romanitas: Essays for
Alan Watson, ed. Michael Hoeflich (Berkeley: University of California Press-Robbins Col-
lection, 2000), 181-224. See further chapters 11-13, 17—24, and 3537 of Faith, Freedom, and
Family.

25  Heidelberg Lecture, 3.
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scholar. First, stewardship: “As a scholar, one critical responsibility is to be a
good steward of the wisdom, knowledge, and methodology that you acquired
in your profession and to maintain and develop it, to continue to teach it to
the next generation, to prepare the next generation of scholars to stand and
succeed you.” Second, discipline: “If your Christian vocation is to be a scholar,
be the very best scholar and teacher you can be.” Third, accessibility: scholars
should express themselves “in and on the terms that anyone can understand.”
Fourth, influence: “Christian scholars ... must try to find ways of reforming and
improving their profession or discipline to accord better with what the faith
teaches,” finding themes “where the Christian tradition has had or can have
notable influences.” Fifth, engagement: “Christian scholars have different ways
to engage the community, the polity, and public debate.” On one hand, “One
can simply produce scholarship, write it, teach it, lecture about it, and equip
other specialists to take the work and run with it. That is a lot of what I do. I
do [not] spend alot of time doing the litigation, lobbying, and legislative work
that are a natural outgrowth of what I do.” On the other hand, scholars may
engage in “legal debates about faith, freedom, and family: they participate in
cases, they craft legislation, they work hard ... with the other leaders of the
culture” on “hard questions”—through op-eds, debates, television, and other
media: “That is equally important and responsible Christian scholarship.”26
Witte has a deep appreciation of the horizons open to Christian scholars
of law and religion and the fields in which they may live out these respon-
sibilities of stewardship, discipline, accessibility, influence, and engagement.
First, there is the field of secular law. On one hand, Witte accepts the “common
sentiment” that Christian faith and the legal profession may be “incompatible”
or at least “in tension.” Quoting Luther’s claim, Juristen, bose Christen (Jurists
are bad Christians), Witte accepts that law is often seen as “a grubby, greedy,
and ugly profession, and some of that is true.” However, law is “fundamen-
tal,” one of the “universal solvents of human living,” for “a society without law
would quickly devolve into hell itself” And so “we need Christians at work in
the law.”?7 For example, as to secular law, Christian lawyers have a part to play
in the field of human rights on the basis that: these are “natural gifts of God”;
“human beings are created in the image of God”; and “God has given us the
gifts of [for example] companionship of other humans.”?® Witte himself has

26  Handong Interview, 10-11.

27 Ibid.,, 15-16. See also, for example, John Witte, Jr., “What Christianity Offers to the World of
Law,” Journal of Law and Religion 32 (2017): 4—97. See further chapter 2 of Faith, Freedom,
and Family.

28  Hong Kong Interview, g—10.
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led in several important projects on Christianity and human rights,2® following
these with studies on perspectives of other religious traditions globally.3°

Witte also considers that Christian scholars of law and religion may contrib-
ute to ecumenism and inter-Christian dialogue. One challenge is for “Catholic,
Protestant, and Orthodox Christians to develop a rigorous ecumenical under-
standing of law, politics, and society” and “together to work out a compre-
hensive new ecumenical ‘concordance of discordant canons’ that draws out
the best of these traditions, that is earnest about its ecumenism, and that is
honest about the greatest points of tension.” For Witte, “few studies would do
more both to spur the great project of Christian ecumenism and to drive mod-
ern churches to get their legal houses in order. Law is at the backbone of the
church, and at the foundation of Christian solidarity.”3! This thinking bore fruit
in the work of an ecumenical panel whose statement of principles of Chris-
tian law was launched at the nith Assembly of the World Council of Churches
in 2022 as an instrument for greater unity among Christians worldwide—and
Witte and the Center for the Study of Law and Religion at Emory have provided
invaluable support to this, including Witte’s sharing his aspirations at a meet-
ing of the panel in Oxford in 2018.32

A related challenge that Witte advances, “perhaps the greatest of all,” is “to
join the principally Western Christian story of law, politics, and society known
in North America and Western Europe with comparable stories ... in the rest
of the Christian world,” in the Global South and East—Africa, Korea, China,
India, Philippines, Malaysia, and beyond, where “rich new indigenous forms
and norms of law, politics, and society are also emerging, premised on very

29  See, for example, John Witte, Jr., “Christianity and Human Rights,” Journal of Law and
Religion 30 (2015): 353-495; John Witte, Jr. and Frank S. Alexander, eds., Christianity and
Human Rights: An Introduction (Cambridge: Cambridge University Press, 2010); and John
Witte, Jr,, ed., Christianity and Democracy in Global Context (Boulder, CO: Westview Press,
1993).

30  See, for example, John Witte, Jr. and Johan D. van der Vyver, eds., Religious Human Rights
in Global Perspective: Legal Perspectives (Dordrecht: Martinus Nijhoff Publishers, 1996);
John Witte, Jr. and Michael J. Broyde, eds., Human Rights in Judaism: Cultural, Religious,
and Political Perspectives (New York: Jason Aronson Publishers, 1998); John Witte, Jr. and
M. Christian Green, eds., Religion and Human Rights: An Introduction (New York: Oxford
University Press, 2012); John Witte, Jr. and Michael Bourdeaux, eds., Proselytism and
Orthodoxy in Russia: The New War for Souls (Maryknoll, NY: Orbis Books, 1999); and John
Witte, Jr. and Richard C. Martin, eds., Sharing the Book: Religious Perspectives on the Rights
and Wrongs of Proselytism (Maryknoll, NY: Orbis Books, 2000).

31 Heidelberg Lecture, 4—6.

32 John Witte, Jr, foreword to Church Laws and Ecumenism, ed. Norman Doe (Abingdon:
Routledge, 2020), vii-ix.



12 DOE

different Christian understandings of theology and anthropology.” “It would
take a special form of cultural arrogance for Western and non-Western Chris-
tians to refuse to learn from each other.”® Once more, Emory has helped to
promote this vision in several ways, including a host of published studies.3*

The same applies to interfaith dialogue. Under the direction of Witte, the
Emory center has convened “deep conversations between and among Chris-
tians, Jews, and Muslims, sometimes Eastern religions too, on fundamental
legal, political, and social questions.”3 Likewise, “Christian scholars have been
among the leaders of [the] global law and religion movement,” with growing
numbers of Jewish and Muslim scholars, and specialists in Asian and tradi-
tional religions who “have already learned a great deal from each other” and
“cooperated in developing richer understandings of ... legal and political sub-
jects.” This “comparative and cooperative interreligious inquiry into funda-
mental issues of law, politics, and society needs to continue,” especially in a
world today of “increasing interreligious conflict and misunderstanding” strug-
gling “to discover from within and impose from without proper, responsible,
and effective legal constraints on religious fundamentalism, extremism, and
terrorism.”36 Once again, Witte’s call for more comparative religious law stud-
ies has been heard and acted upon.3?

4 Testing the Contribution of John Witte to Law-and-Religion
Scholarship

Responses to the scholarship and leadership of John Witte in the field of law
and religion provide an appropriate forum in which to test the extent and

33  Heidelberg Lecture, 4-6.

34  For example, the contribution of Emory Center member Johan D. van der Vyver, “African
Traditional Religion and Indigenous Perspectives on the Environment,” in Law, Religion
and the Environment in Africa, ed. M. Christian Green (Stellenbosch: Sun Media, 2020),
333—42. See further John Witte, Jr. and Frank S. Alexander, eds., Modern Christian Teach-
ings on Law, Politics, and Human Nature, 2 vols. (New York: Columbia University Press,
2005). The Cambridge Studies on Christianity and Law series that Witte edits and the
Routledge Law and Religion Series that I edit include several commissioned several
studies on “great Christian jurists in world history” from across the Christian world. See
further chapter 3 of Faith, Freedom, and Family.

35 Hong Kong Interview, 3—4.

36  Heidelberg Lecture, 4.

37 See, for example, Norman Doe, Comparative Religious Law: Judaism, Christianity, Islam
(Cambridge: Cambridge University Press, 2018); and Norman Doe, Christian Law: Contem-
porary Principles (Cambridge: Cambridge University Press, 2015).
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value of his contribution to this field. The quantity and quality, the breadth
and depth, and the written and oral genres of Witte’s work are breathtaking.
His publications have appeared in fifteen languages—including Chinese,
Korean, Polish, and German. He has delivered more than 350 public lectures—
at schools, research institutes, and academic conferences in North America,
Europe, Israel, Japan, Hong Kong, South Korea, and South Africa. He has given
dozens of high-profile endowed lectures—including the Brauer Lectures
at Chicago, the Franke Lectures at Yale, the Meador Lectures at Virginia, the
Beatty Lectures at McGill, the Lofton Lecture at Melbourne, the Steinmetz
Lecture at Duke, the McDonald Lecture at Oxford, the Pennington Lecture at
Heidelberg, the Jefferson Lectures at Berkeley, the Cunningham Lectures at
Edinburgh, the Tikvah Lecture at Princeton, and the Gifford Lecture at Aber-
deen. His leadership in the field is evidenced in his position as series editor of
the Cambridge Studies in Law and Christianity, as coeditor of the Journal of
Law and Religion, as an editorial board member of, inter alia, the Ecclesiastical
Law Journal and the Journal of Church and State, and as series editor of the
Emory Studies in Law and Religion. In his editorial work, he himself explains
that: “I have been working hard ... on themes of Christianity and law across the
world today, as part and product of a broader effort to build a vast new library
of books not only in law and Christianity, but also in law and each of the other
axial world religions.”38

The extent to which Witte collaborates with others across the world is fur-
ther evidence of his inspirational leadership in the field. Witte’s zeal for col-
laboration not only functions at the professional level. He also thrives on and
stimulates friendship, fellowship, and fun inherent in collegial work, especially
through his now well-known roundtables, which he has convened in dozens of
universities around the world. This is nowhere better seen in recent years than
in the preparatory work and roundtables in Atlanta and London to advance a
coedited volume, under the leadership of Mark Hill KC, on Christianity and
criminal law. Hill himself—a distinguished ecclesiastical judge and leader in
the renaissance of the study of English ecclesiastical law and the wider field of
law and religion—also has a genius for inspiring a sense of community among
scholars, including bridging the experiences of practice and scholarship. The

38 Heidelberg Lecture, 3. See, for example, John Witte, Jr. and Gary S. Hauk, eds., Christianity
and Family Law: An Introduction (Cambridge: Cambridge University Press, 2017); Norman
Doe, ed., Christianity and Natural Law: An Introduction (Cambridge: Cambridge Univer-
sity Press, 2017); and Rafael Domingo and John Witte, Jr., Christianity and Global Law
(London: Routledge, 2020). The Emory Center has commissioned a score of other such
“introductions” to Christianity and law for publication in the Routledge Law and Religion
Series and the Cambridge Studies in Christianity and Law series.
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energy that Hill and Witte brought to this collaboration is evident in the fruit it
yielded and in the enduring friendships it stimulated.3?

How have Witte’s published studies been received? Of his books on law and
religion, human rights, and religious freedom, four may be selected here as
ground-breaking. Law and Protestantism: The Legal Teachings of the Lutheran
Reformation (Cambridge, 2002) provides an account of the eventual recog-
nition of the need for norms in Lutheran ecclesial and earthly life, and the
transformative impact of Lutheran theological ideas on the secular laws of
Germany and Scandinavia. God’s Joust, God’s Justice provides a powerful case
for the study of law and religion.#® The Reformation of Rights explains how
early modern Calvinism (anticipating the Enlightenment) contributed to the
development of constitutional law, the rule of law, human rights, and religious
freedom; it shows that the Calvinists from the sixteenth to the eighteenth cen-
tury articulated a religious understanding of rights and liberties bounded by
responsibilities and duties, all in a covenantal framework. The Blessings of Lib-
erty documents and defends the essential interdependence of human rights
and religious freedom from antiquity until today and the Christian roots and
routes of rights developments in the Western legal tradition on both sides of
the Atlantic. In this book, Witte answers both modern Christian critics who see
human rights as a betrayal of Christianity and modern secular critics who see
Christianity as a betrayer of human rights.

There are also those works on faith, freedom, and family, topics treated
“separately and together, historically and today, in the West and beyond."*! For
example, of his books, From Sacrament to Contract explores how Lutheran,
Calvinist, and Anglican reformers replaced the traditional Roman Catholic
idea of marriage as a sacrament with a new idea of the marital household as
a social estate, covenant, or little commonwealth to which all are called—
clerical and lay alike. The Sins of the Fathers is “in some sense a plea against the
stigmatization of the other, especially the bastard as that person is called in
this tradition. My adopted brother was a bastard, and that book was dedicated
to his memory. It is ... a troubling story about Christian brutality and charity

39 Mark Hill, Norman Doe, R. H. Helmholz, and John Witte, Jr,, eds., Christianity and Criminal
Law (London: Routledge, 2020). The roundtable at London (October 2018) also allowed
new friends to hear the power of Witte’s preaching at the Temple Church, London (prom-
inent in the genesis of Magna Carta and mother church of the common law).

40 This was later abridged and translated as John Witte, Jr., The Foundations of Faith, Free-
dom, and the Family, trans. H. Ohki and Y. Takasaki (Tokyo: Seigakuin University Press,
2008) (Japanese edition).

41 Heidelberg Lecture, 3.
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at once.” What Witte describes, on its publication, as his “biggest, fattest, most
ambitious scholarly book” is The Western Case for Monogamy over Polygamy,
which “broke open a lot of historical material that nobody has ever seen and
that tells the story that really has not been told before in the Western tradition”,
“excruciatingly difficult to write,” and taking five years.#?

Book reviews are an obvious barometer to test opinion about Witte’s con-
tribution to the field. A typically balanced review is of his Church, State, and
Family, a book of equal ambition and achievement. The reviewer, himself a
distinguished scholar of law and religion, writes: “The first six chapters pro-
vide a rollercoaster ride through history, visiting the teachings on sex, marriage
and family life by those who have shaped the family teachings of the Western
legal tradition”—these chapters alone “would be more than enough to man-
date [the book’s] inclusion on reading lists and bookshelves.” However, chapter
7 (as Witte states) reconstructs traditional teaching into “a multidimensional
theory of the marital family sphere, with natural and spiritual poles, and
with social, economic, communicative and contractual dimensions radiating
between these poles.” The remaining chapters apply this theory to “several
hard issues born of the modern sexual revolution,” such as defects in religious
approaches to children’s rights; the case against polygamy; arguments for and
against the use of faith-based family laws in modern liberal democracies (he
proposes a shared jurisdictional model); and equality within marriage, which,
Witte argues, is “not well served by legal equality between all forms of mar-
riage, or by its wholesale abolition.” In the conclusion, Witte calls for “radical
same-sex marriage and LGBTQ advocates [to] stop viewing religious liberty
as the enemy” and for Western churches and other religions “to rein in their
anathemas and actions against same-sex marriage in public life and instead
focus on improving the culture of marital life more broadly.” The reviewer con-
cludes: “Whether you agree with Witte’s assessment or not, this is a book which
needs to be read. Impressive and epic in scope yet providing an integrated and
focused argument, it is a work of first-rate scholarship”—in sum, writes the
reviewer, it is “a definitive work” and sets “a high benchmark.”#3

42 Handong Interview. See also John Witte, Jr., Church, State, and Family: Reconciling Tra-
ditional Teachings and Modern Liberties (Cambridge: Cambridge University Press, 2019).
On these volumes and their critics, see further chapters 35 and 37 of Faith, Freedom, and
Family.

43  The quotations are from Church, State, and Family, xiv, 365, and 377. The reviewer is
Russell Sandberg: Ecclesiastical Law Journal 22 (2020): 260—-63.
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5 The Legacy of John Witte

The legacy of Witte to date is formidable. Of the work of the Emory center,
Witte says: “It has been deeply gratifying to see the growing interest in law
and religion study around the world.” In the 1980s, “we were almost alone; now
fifty-five centers and institutes of law and religion have popped up on cam-
puses around the globe.” Then “there was only a small handful of journals and
books”—now there are twenty-seven periodicals with more than seventeen
hundred books on law and religion published worldwide in the past twenty
years. In the United States, virtually all law schools now have a basic course on
religious liberty or church-state relations, a growing number also have courses
in Christian, Jewish, and Islamic law, and some consider religion in such
courses as legal ethics, legal history, jurisprudence, law and literature, legal
anthropology, comparative law, environmental law, family law, and human
rights. Therefore, religion is no longer a “hobbyhorse” of lone scholars or
religiously chartered law schools. Rather, “Religion now stands alongside eco-
nomics, philosophy, literature, politics, history, and other disciplines as a valid
and valuable conversation partner with law."#* It was a particular delight and
honor for the Centre for Law and Religion at Cardiff Law School—the estab-
lishment of which, in 1998, was inspired by the work of the Emory center—to
welcome Witte to mark the thirtieth anniversary of the LLM in Canon Law in
2021 when in the Fall of 2022 he delivered the keynote address on metaphors
and the law.*5

For so many of these achievements, Witte has rightly received a host of
honors—yet another sign of the esteem with which he is held globally. At
Emory Law School, he has been recognized on twelve separate occasions (from
1992—93 to 2011-12) as the Most Outstanding Professor and in 1994 received
the Emory University Scholar/Teacher Award. In 1995, the United Methodist
Foundation for Christian Higher Education awarded him the Most Outstand-
ing Educator Award for all Methodist-affiliated Schools, and that same year he
received the Max Rheinstein Fellowship and Research Prize from the Alexan-
der von Humboldt-Stiftung, in Bonn. In 1998 the Black Law Students Associa-
tion at Emory Law School presented him with its Professor of the Year Award,

44  Heidelberg Lecture, 4.

45 In 2008 Witte also attended the tenth anniversary of the establishment of the Cardiff
Centre for Law and Religion, and in 2017 he attended a symposium that helped to inspire
the publication of R. Sandberg, ed., Leading Works in Law and Religion (London: Rout-
ledge, 2018), and on the same visit delivered a magisterial lecture to mark five hundred
years since the Reformation—Tlater published as “From Gospel to Law: The Lutheran Ref-
ormation and its Impact on Legal Culture,” Ecclesiastical Law Journal1g (2017): 271-91.
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and in 1999, Princeton Theological Seminary presented him with the Abraham
Kuyper Prize for Excellence in Theology and Public Life. Further honors fol-
lowed in this century, including the National Religious Freedom Award from
the Council for America’s First Freedom (2008); the James W. C. Pennington
Award from the University of Heidelberg (2016); the Harry Krause Lifetime
Achievement Award in Family Law from the University of Illinois (2016); and a
Doctor of Theology degree (honoris causa) from the University of Heidelberg
(2017). Witte was listed in 2018 among the top law-and-religion scholars world-
wide, second only to Stanford’s Michael McConnell in stature.*6 These are, all
of them, extraordinary honors.

What of the future? Witte has a particular project in mind. First, typically,
he looks to the past: “For two thousand years, Christians have wrestled with
the place of Scripture in the evolving legal cultures around them” and “the fun-
damental questions of faith, freedom, and family, of politics, law, and society.”
“It takes a special form of arrogance to simply ... offer one’s own normative
perspective uninformed by the tradition.” Second, therefore, “it might be wise
to try to distill this into a more systematic [and]| normative form”"—namely,
a modern “Christian jurisprudence.” Third, it will be a jurisprudence that is

” o« » o«

“authentic,” “engages the hard legal questions,” “is accessible to insiders and
outsiders,” and “tries to distill the two-thousand-year tradition [into] a form
that other people might be able to profit from and build upon.” Fourth, in other
words: “In my more audacious moments, I feel the pull to try to write a modern
Summa, Institutes, or Dogmatics on Christian Jurisprudence.” Fifth, he admits:
“I am sure pride is part of this,” but “to answer the fundamental questions of
law, politics, and society with power, precision, and prescription” is “maybe my
calling ... to say more.”#’

In 2021, Witte's collection of recent articles and book chapters was published
under the title Faith, Freedom, and Family: New Essays on Law and Religion. This
eight-hundred-page volume contains a wealth of studies that reflect and bring
together in a single accessible volume the fundamentals of Witte’s work in
this field. All the elements of the story we have seen thus far in this chapter
are to be found in the studies unfolding there. All the labor of research, all
the deep thinking, all the tireless honoring of the past and recalibrating what
it teaches for the hard issues of today are set out there. Part one, on “Faith,”
has three studies that map in general terms the field of law and religion—its
educational value, its use of metaphor, and its Christian contribution. Several

46 Rex Ahdar, ed., Research Handbook on Law and Religion (Cheltenham: Edward Elgar
Publishing, 2018), 5.
47 Handong Interview, 1-12.
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chapters explore in a long historic perspective what faith in law means, and
how particular scholars have given shape to the field of law and religion,
ancient and modern. Part two, on “Freedom,” offers selected studies on the his-
tory of religious freedom, the Protestant Reformation of rights, resistance, and
revolution as well as natural law and natural rights. Part two also takes up the
contributions of several scholars to our understanding of human rights and
religious freedom; the reach is national, international, and global, the method
evaluative and sometimes critical. Part three, on “Family,” focuses on sex, mar-
riage, and family life with insights from scripture and history, law and theology,
politics and society, and a response to his reviewers in this field.

6 Conclusion

Allin all, it is clear that Witte has been shaped personally in his interest in law
and religion by his family and his faith, and advantaged by the ample academic
freedom and institutional support that he has enjoyed at Emory. The intellec-
tual influences upon him were many, but he generously recognizes those of
Berman, Dooyeweerd, and Kuyper. His move from Harvard to Atlanta was a
watershed moment—there he has helped to bring together a vibrant commu-
nity of talents. The responsibility of the directorship of the Emory Center for
the Study of Law and Religion has, indeed, stimulated a profound and rich
understanding of law and religion around notions of the dialectical interac-
tion between them, the religiosity of secular law, and the juridical character
of religion. In all this, Witte is a historian of law and religion. His methods
are to retrieve, reconstruct, and reengage these disciplines with the challeng-
ing issues of today, with interdisciplinary, international, and interreligious
elements. Not only does Witte offer a work ethic for the Christian scholar in
this field around ideas of stewardship, accessibility, and engagement but he
also provides a challenging agenda for ecumenism and greater interfaith dia-
logue. His studies on religion, human rights, and religious freedom have been
ground-breaking, bringing into clear relief the contribution of Reformation
thinkers as they anticipate Enlightenment approaches to law and religion. His
work—recognized by his academic peers globally and from many disciplines—
has been an inspiration to many and will continue to shape this discipline.



CHAPTER 2
John Witte, Jr. on Christianity and Law

Rafael Domingo

1 Introduction: John Witte as a Christian Jurist

John Witte’s entire life and vast intellectual output have been marked by one
fundamental fact: he is first and foremost profoundly Christian. Witte’s Christi-
anity determines his being, his character, his status as a leading scholar, and all
his academic work. As a Christian, Witte knows and feels himself to be a child
of God, made in God’s image, regenerated by the waters of baptism, and called
upon to participate in this world in the royal, prophetic, and priestly mission
of Christ through his work as a historian and jurist, his dedication to his family
and friends, and his commitment to liberty and the communities in which he
lives. This vocational, radical, and transformative Christian identity suffuses
not only Witte’s person but also his work, which form an unbreakable unity.
Witte cannot be understood apart from his academic work, nor can the work
be understood apart from the man, just as a self-portrait cannot be understood
without the artist.!

To speak of Christianity and law in John Witte—or of law and Christianity;
the words can be reversed, because their influence is reciprocal—is to speak
of every one of the thousands of pages that Witte has written in the history
of law, marriage, family, children, the relationship between law and religion,
human rights, religious freedom, and political and social philosophy.2 That is
why this chapter, to a certain extent, is all-encompassing, because even when
Witte approaches other topics and religions, he does so from the analogies and
perspectives of Christianity. It is also his own Christianity that has prompted
Witte’s interest in and love for other religions, which he in no way sees as
competitors, but rather as sister faiths (especially Judaism and Islam) or as
admirable treasures full of human and divine wisdom (Greco-Roman thought,

1 See the two extensive interviews conducted with Witte on “Freedom and Order: Christianity,
Human Rights, and Culture” (August 2019) and “Christianity and Law” (May 2015), published
in John Witte, Jr., Faith, Freedom, Family: New Essays on Law and Religion, ed. Norman Doe
and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), 691-732.

2 See “Bibliography of John Witte Jr., 1981-2021,” in Faith, Freedm, and Family, 733—62.
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Buddhism, Confucianism, Hinduism, and Indigenous traditions).3 The fact is
that every Christian is a homo religiosus, a being open to transcendence and
in a permanent quest for truth, before being properly a homo Christianus by
baptismal grace.

Witte’s Christianity is anchored in the Protestant Reformed tradition, and
heavily influenced by the well-known Dutch pastor, theologian, and politician
Abraham Kuyper (1837-1920),* who, within Calvinism, emphasized the sov-
ereignty of Christ over salvation, the world, and indeed all of creation. Thus,

” o«

words such as “creation,” “sovereignty,” and “covenant” echo with a special

musicality in Witte’s writings.> As Witte himself states:

Kuyperian thinking remains an important orientation for me. It provides
a set of intellectual habits and methodological instincts—particularly
the basic respect for scripture, tradition, reason, and experience; the
emphasis on social pluralism and sphere sovereignty and the wariness
of political, ecclesiastical, or any other kind of monism or monopoly in
social organization and authority structuring; the appetite for covenant
thinking; and the insistence that everyone operates with a basic world-
view, a basic set of founding beliefs, values, or metaphors, even if they
remain mostly implicit.

Over time, Witte, without abandoning his roots, has opened up toward a more
interdenominational and ecumenical Christianity, and has broadened his
capacity to admire and embrace not only the best of all the families of Prot-
estantism, but also many other aspects of Roman Catholicism and Orthodox

3 See, for example, Don Browning, M. Christian Green, and John Witte, Jr., eds. Sex, Marriage,
and Family in World Religions (New York: Columbia University Press, 2006); John Witte, Jr.
and Johan D. van der Vyver, eds., Religious Human Rights in Global Perspective, 2 vols. Legal
Perspectives (Dordrecht: Martinus Nijhoff Publishers, 1996); and John Witte, Jr. and M. Chris-
tian Green, eds., Religion and Human Rights: An Introduction (New York: Oxford University
Press, 2012).

4 See John Witte, Jr., introduction to Abraham Kuyper, On Charity & Justice, ed. Matthew ]J.
Tuininga (Bellingham, WA: Lexham Press, 2022). See also idem, “Abraham Kuyper on Family,
Freedom and Fortune,” in Faith, Freedom, and Family, 199—214.

5 See, esp., John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights in Early
Modern Calvinism (Cambridge: Cambridge University Press, 2007); idem, The Blessings of
Liberty: Human Rights and Religious Freedom in the Western Legal Tradition (Cambridge:
Cambridge University Press, 2021); idem, Church, State, and Family: Reconciling Traditional
Teachings and Modern Liberties (Cambridge: Cambridge University Press, 2019); and John
Witte, Jr. and Eliza Ellison, eds., Covenant Marriage in Comparative Perspective (Grand Rapids:
Eerdmans, 2005).

6 Faith, Freedom, and Family, 694.
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Christianity.” This explains why both ecumenical and interreligious dialogues
flow so naturally with him, because of his understanding of Christian unity.
Witte feels a deep attraction for everything that is good within Christianity, as
well as beyond it, and he bases this on a healthy regard for the creation order,
common grace or general revelation, and natural law. This attraction to all
denominations and traditions is not in any way a matter of eclecticism, nor of
doctrinal relativism. His work exudes conviction and love of tradition, but also
openness to the future. He is also aware of the sins of the Christian tradition,
both inside and outside the church.

Although Witte’s Christianity is a precondition for understanding his intel-
lectual production, it is not a sufficient condition. Witte’s Christianity must be
considered along with what we could call his “fundamental intuition.” Behind
all great scholars usually lie one or a few major intuitions that mark their intel-
lectual trajectory. Intuitions in the strictest sense of the term are lights in our
understanding acquired without recourse to conscious reasoning.® Intuitions
are sources of inspiration, with which we fully identify because they show us
an attractive path to follow. That is why sometimes intuitions are not expressed
in literal words, but in metaphors, of which Witte is so fond.? When these intu-
itions mature in the soul, they end up turning into intentions and these, in
turn, evolve into major research projects.

Intuitions are the point of departure and driving force of all serious aca-
demic research. We come back to them time and time again throughout our
academic lives, just as we return to our birthplace and family home. These
intuitions may be original or shared, often reach beyond our own area of
knowledge and, every now and then, shed new light on an old idea, opening
up a new horizon for knowledge. The intuition of Friedrich Carl von Savigny
(1779—1861) and his historical school of jurisprudence, for instance, was to
underscore the connection between history and law and to understand the
latter as a product of “the spirit of the people” (the Volksgeist).!° Hans Kelsen

7 See, for example, John Witte, Jr. and Frank S. Alexander, eds., Modern Christian Teachings
on Law, Politics, and Human Nature, 2 vols. (New York: Columbia University Press, 2005);
John Witte, Jr. and Michael Bourdeaux, eds., Proselytism and Orthodoxy in Russia: The New
War for Souls The New War for Souls (Maryknoll, NY: Orbis Books, 1999).

8 On intuition, see Jacques Maritain, The Degrees of Knowledge, trans. Gerald B. Phelan,
repr. ed. (Notre Dame: University of Notre Dame Press, 2011 [1995]), esp. 263—70.

9 See John Witte, Jr., “Law, Religion, and Metaphor” in Faith, Family and Freedom, 37-55,
esp. 39.

10  Friedrich Carl von Savigny, Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissen-
schaft (Heidelberg: Mohr und Zimmer, 1814); in English, Of the Vocation of Our Age for Leg-
islation and Jurisprudence (Kitchener, Ont: Batoche, 1999); and Friedrich Carl von Savigny,
System des heutigen romischen Rechts, 3rd ed. (Berlin: De Gruyer, 2019).
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(1881-1973) had the intuition of purifying law of all extraneous political ele-
ments in order to develop a true science of law on the basis of a fundamental
norm (Grundnorm).!! John Rawls (1921-2002), for his part, understood “justice
as fairness,” within the framework of a society of free citizens holding equal
basic rights. Therein lay his fundamental intuition.!?

The intuition that has marked Witte’s academic life, which he shared with
his mentor Harold J. Berman (1918—2007),13 is that law and religion have more
in common than is apparent at first sight: that law has a religious dimension
and religion a juridical one.!* Religion and law share origins, principles, val-
ues, rites, customs, rituals, formalities, methods, concepts, and hierarchies,
and they depend on each other. When this interaction is culturally hidden
or even manipulated, religion is diluted into ethereal spiritualism, and law is
reduced to coercive regulatory imposition. But when law and religion are held
in healthy dialectical relation, each side is improved by the other, and society
and its core institutions are best positioned to achieve justice, peace, order,
and freedom.'

This fundamental intuition that Witte shares with Berman—his beliefs
about “faith in law, and law in faith,” as this book’s title captures it—is very old,
even pre-Christian, as Witte recognized already in his earliest published work,
in 1981.16 His work has consisted in part in excavating this enduring intuition,

11 Hans Kelsen, Reine Rechtslehre. Einleitung in die rechtswissenschaftliche Problematik
(Leipzig: F. Deuticke, 1934; 2nd ed., 1960). The second edition was translated into English
by Max Knight: Hans Kelsen, The Pure Theory of Law (Berkeley: University of California
Press, 1967).

12 John Rawls, A Theory of Justice, rev. ed. (Cambridge, MA: The Belknap Press of Harvard
University Press, 1999), and John Rawls, Justice as Fairness: A Restatement (Cambridge,
MA: Harvard University Press, 2001).

13 Harold J. Berman, The Interaction of Law and Religion (Nashville, TN: Abingdon Press,
1974).

14  JohnWitte, Jr, ed., “A Conference on the Work of Harold J. Berman,” in Emory Law Journal
42 (1993): 419-589.

15 See, esp., John Witte, Jr. and Christopher Manzer, introduction to Harold J. Berman, Law
and Language: Effective Symbols of Community, ed. John Witte, Jr. (Cambridge: Cambridge
University Press, 2013), 1-35; idem, “Harold J. Berman,” in Great Christian Jurists in Ameri-
can History, ed. Daniel L. Dreisbach and Mark A. Hall (Cambridge: Cambridge University
Press, 2019), 230—-44.

16 See Witte’s very first publication reflecting this: “Hellenic Philosophy of Law: Essential
Terms,” in The Association for the Advancement of Christian Scholarship: Academic Paper
Series, No. 1 (Nov. 1981): 1-34. He has returned to Greco-Roman sources often in his work
on the history of the family, human rights, and religious freedom. See, for example, John
Witte, Jr., From Sacrament to Contract: Marriage, Religion, and Law in the Western Tradi-
tion, 2nd ed. (Louisville, KY: Westminster John Knox Press, 2012), 17-30; idem, The Sins of
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and applying it with new insights and overtones in a pluralistic and secularized
society. To highlight this intuition’s long lifespan, one only needs to point out
that the Latin word for law (ius) is derived from the god Jupiter, or that the
ancient Romans used the word sacramentum to refer to judicial processes in
ancient legal times,!” many centuries before Christianity began using the same
expression to refer to the signs instituted by Christ by which divine grace is
dispensed to humans. During the Middle Ages, divine law was both religious
and juridical, as Thomas Aquinas and the great glossators and commentators
on canon, civil, and feudal law all confirmed.’® In the modern age, Gottfried
Wilhelm Leibniz (1646-1716) insisted on this connection because he saw law
and religion as having a common structure, a common vocabulary, a common
formalism, and a shared interest.!9 Yet it is true that this idea has been lost in
our secular age and has needed to be relaunched in a different context.2 Witte
has devoted all his efforts to this endeavor since beginning his career at the
Center for the Study of Law and Religion at Emory University after complet-
ing his legal studies at Harvard Law School with Berman, before both of them
moved to Emory in 198s.

For forty years, Witte has been applying and developing this fundamental
intuition about law and religion in various fields of legal history, in line with his
personal convictions and abilities, but above all with his deepest experiences:
his attachment to Protestantism, his love for his family and friends, and his
respect for human rights. Witte substantiates all of these commitments with
the triad faith, freedom, and family.?! By way of example, the happy yet sad
experience of the life and death of his brother Ponkie (1964-1980), who was
born out of a nonmarital relationship and adopted by Witte’s parents, was the

the Fathers: The Law and Theology of Illegitimacy Reconsidered (Cambridge: Cambridge
University Press, 2009), 49—72; idem, The Western Case for Monogamy Over Polygamy
(Cambridge: Cambridge University Press, 2015), 101-43; and idem, The Blessings of Lib-
erty: Human Rights and Religious Freedom in the Western Legal Tradition (Cambridge:
Cambridge University Press, 2021), 23—27.

17  See Franz Wieacker, Romische Rechtsgeschichte 1 (Munich: Beck, 1988), no. 15, pp. 31040,
with bibliography. See also Olga Tellegen-Couperus, Law and Religion in the Roman
Republic (Leiden: Brill, 2012) and Rafael Domingo, Roman Law: An Introduction (London:
Routledge, 2018).

18  See John Witte, Jr. and Rafael Domingo, eds., The Oxford Handbook of Christianity and Law
(Oxford: Oxford University Press, 2023), esp. chaps. 6-8.

19  See Gottfried Wilhelm Leibniz, The New Method of Learning and Teaching Jurisprudence,
trans. Carmelo Massimo de Iuliis (Clark: Talbot Publishers, 2017), pt. 2, para. 4, p. 33.

20  Charles Taylor, A Secular Age (Cambridge, MA: The Belknap Press of Harvard University
Press, 2007).

21 Faith, Freedom, and Family.



24 DOMINGO

force that drove Witte to write one of his more beautiful and important books
in defense of children’s rights: The Sins of the Fathers.? This is probably Witte’s
freshest and most creative book, or at least the one that reflects his innermost
personality. It has so far been translated into Chinese (2011) and Korean (2022).

In other chapters of this volume honoring Witte, distinguished scholars
Norman Doe, Helen Alvaré, R. H. Helmholz, Nicholas Wolterstorff, and Jona-
than Chaplin address the subject of Witte’s contribution to the history of law
(especially the relationship between Protestantism and law), family law and
human rights, politics, and the relationship between law and religion itself. In
this chapter, I focus on the relationship between Christianity and law as such,
as part of a specific project that integrates and transcends these other, spe-
cific fields in which Witte has stood out as an author. Out of necessity, because
Witte’s work must be taken as a whole, I will refer to these other topics, adding
cross references.

2 Relations between Christianity and Law as an International Project

Witte has become one of the most outstanding global scholars in the study of
the relationship between Christianity and law as a great branch of the massive
three-millennium-old tree of law and religion. This project is “interdisciplinary,
interdenominational, and international,” as Witte usually categorizes it,?2 and
right now more than fifteen hundred Protestant, Roman Catholic, and Ortho-
dox scholars (jurists, theologians, philosophers, historians, and sociologists)
are contributing to it. Underlying this project is the idea that the relationship
between Christianity and law is not merely accidental but inherent, with meta-
historical significance and permanent value for the development of humanity.

A great lover of triads, Witte turns to them to explain the project. “I try to
study this history with three “r’s” in mind—retrieval of the religious sources
and dimensions of law in the Western tradition, reconstruction of the most
enduring teachings of the tradition for our day, and reengagement of a histori-
cally informed religious viewpoint with the hard legal issues that now confront
church, state, and society.”?* Witte believes that Christians must regain a lead-
ing role in public life not in a dogmatic or nostalgic way, but “fully equipped

22 The Sins of the Fathers, XI-X1V.

23 John Witte, Jr.,, God’s Joust, God’s Justice (Grand Rapids: Eerdmans, 2006), X-XI, 4-9; and
unpublished lecture on receiving an honorary doctorate in theology at the University of
Heidelberg, Feb. 8, 2017.

24  Witte, God’s Joust, God's Justice: Law and Religion in the Western Tradition, X.
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with the revitalized resources of the Bible and the Christian tradition in all
their complexity and diversity.”?>

Just as you have to excavate before building a house, Witte has embarked on
his project by initiating a deep international and interdisciplinary conversa-
tion on the mission of Christianity in the secular era, especially in the field of
law, to ensure that the project is underpinned by solid foundations. At a time
when many intellectuals advocate a public space free from religion, Witte is
arguing that Christian values and principles should be democratically restored
to public life. This is how he puts it:

The easy notions of a public reason that brackets all comprehensive doc-
trines and that brackets especially religious discourse about fundamental
matters of the state is giving way to a more realistic and inclusive epis-
temology. Even early architects of religion-free public reason, like John
Rawls and Jiirgen Habermas, began to realize that a de-theologized dis-
course, a bleached and bland public reason, could not work in debates
about such fundamental institutions as marriage and family life. Chris-
tians and persons of other faiths, as a consequence, are invited back into
the conversation.26

To channel the project, in 2015 Witte founded and began directing the Cam-
bridge Studies in Law and Christianity Series, which to date includes more
than thirty published books.2” Witte is also a frequent contributor to other col-
lections, such as the Routledge Series on Law and Religion, edited by Norman
Doe,?® and works from other important presses, including Oxford University
Press and Mohr Siebeck, which have taken on individual titles. Some of this
project’s results and reviews have been published in the Cambridge University
Press Journal of Law and Religion, edited by the Center for the Study of Law
and Religion at Emory. Last but not least, a major instrument for disseminating
this great project has been The Canopy Forum, an online publication published
by the Emory center. The McDonald Agape Foundation has been instrumen-
tal in launching this project, especially by funding scholarships for research

25 Ibid., 464.

26  John Witte, Jr,, “Christianity and Law: Interview, May 2015,” in Faith, Freedom, and Family,
726.

27 Information available at: https://www.cambridge.org/core/series/law-and-christianity
/6D77992447E6BD14E748AE05E137D92B.

28 Information available at: https://www.routledge.com/Law-and-Religion/book-series
/LAWRELIG. In this series, of the twenty-two published titles, nine have been directed or
commissioned by Witte.
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fellowships and projects among bright young scholars who have been working
with Witte and his center colleagues.

Witte uses a broad definition of Christianity that encompasses the three
major Catholic, Protestant, and Orthodox branches, as well as various denom-
inations within them. To date, the Orthodox world is the most underrepre-
sented in the law-and-religion field, thus fulfilling the old Latin adage that law
indeed comes from the West, just as light comes from the East: ex Oriente, lux;
ex Occidente, ius.?® Witte has worked hard in his projects to include Orthodox
voices alongside other Christian views.

As could not be otherwise in a project of this quality and ambition, Witte
refers to law in its broadest sense, which is also the one that best captures its
meaning. Law is a regulatory social order of justice, powers, rights, and free-
doms, exercised and maintained by institutions that exercise authority indi-
vidually or collectively, and that affect local, national, international, and global
private and public human relations.

The key to understanding the relationship between Christianity and law
is that law precedes Christianity in time, but Christianity elevates the very
idea of law to a new dimension, which is the dimension of love. Christianity
assumed and adopted Jewish and Roman law, but effected a profound spir-
itualization of law: ius Evangelio praecedit, Evangelium autem ius elevat (law
precedes the Gospel, but the Gospel elevates law). In the same way that light
blinds and harms us when we look too closely, however, so too the relationship
between law and Christianity can be blinding when religion comes too close to
law, or when law tries to conquer the religious space illegitimately, contraven-
ing Christ’s own mandate: “Give therefore to Caesar the things that are Caesar’s
and to God the things that are God’s” (Matthew 22:21; Mark 12:17; Luke 20:24).30

Witte has approached this massive project in law and Christianity from
three different perspectives: one that we could call merely relational, another
biographical, and a third jurisprudential.3' Though operating in different
stages of his work, these different perspectives coincide in time and are cumu-
lative and mutually supportive. They are not closed but rather interdependent
perspectives, as exemplified by the works coedited by Witte—Christianity and

29 See Rafael Domingo, Ex Roma ius (Cizur Menor, Navarra: Thomson Reuters Aranzadi,
2005).

30  See further Rafael Domingo, God and the Secular Legal System (Cambridge: Cambridge
University Press, 2016).

31 John Witte, Jr., “What Christianity Offers to the World of Law,” in Faith, Freedom, and
Family, 57-66.
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Family Law, which takes a biographical approach, and Christianity and Global
Law, which addresses both the relational and biographical perspectives-32

3 The Relational Perspective

From the relational perspective, Witte has sought to map the historical, con-
ceptual, categorical, and dogmatic ties between Christianity and law, both as
ideas and in their most varied institutional forms and ramifications. That is
why the titles of books written from this relational perspective usually include
the word “Christianity” (or some denominational version of it) followed by the
conjunction “and.”

This relational perspective was strongly consolidated with the publication
of his early book on Christianity and Democracy in Global Context, which is
a collection of the speeches given by renowned speakers (Desmond M. Tutu,
Harold Berman, Richard John Neuhaus, Bryan Hehir, and Jean Bethke Elsh-
tain, among others) at a four-day international conference convened by the
Emory center in 1991.33 With a foreword by former U.S. President Jimmy Carter,
who maintained strong academic ties with Emory University for four decades,
the book examines Christianity’s positive and negative influences in shaping
and consolidating democracies. The conclusion one draws from reading it, in
line with Jacques Maritain’s stance, is that democracy was morally and legally
enhanced when it became symbiotically related to Christianity.34

Early modern Protestantism first embraced the democratic ideal; centuries
later, modern Roman Catholicism followed suit, especially with the Second
Vatican Council, but above all with John Paul 11, who applauded the idea of
civic participation and collaboration and peaceful succession among rulers.3>
On the other hand, the tie between Orthodox Christianity and democracy is
much weaker, and perhaps this partly explains why Orthodox-majority coun-
tries have lagged behind in the process of democratic transformation.

32 John Witte, Jr. and Gary S. Hauk, eds., Christianity and Family Law: An Introduction
(Cambridge: Cambridge University Press, 2017); Rafael Domingo and John Witte, Jr., eds.,
Christianity and Global Law (London: Routledge, 2020).

33 John Witte, Jr, ed., Christianity and Democracy in Global Context (Boulder, CO: Westview
Press, 1993; repr. ed. London: Routledge, 2019).

34  See Jacques Maritain, Christianity and Democracy (San Francisco: Ignatius Press, 2012),
and The Rights of Man and the Natural Law (San Francisco: Ignatius Press, 1986, repr. 2011).

35  See]John Paul 11, Encyclical Letter Centesimus Annus, no. 46 (Vatican City: Libreria Editrice
Vaticana, 1991).
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Witte's analysis of the relational perspective of law and Christianity matured
and gained new momentum with the publication of his monographs on Law
and Protestantism: The Legal Teachings of the Lutheran Reformation (2002),
Sex, Marriage, and Family in John Calvin’s Geneva (2006), and The Reformation
of Rights: Law, Religion, and Human Rights in Early Modern Calvinism (2007).
AsR. H. Helmholz's chapter herein elaborates, these volumes zeroed in on how
classic Protestantism related to law, and what contributions the Reformation
movements made to the transformation of public, private, penal, and proce-
dural law and legal theory in European lands and their colonies.

While the relationship of Protestantism and law has continued to occupy
him as a scholar,?® Witte took a much broader, pan-Christian and interdisci-
plinary view in Christianity and Law: An Introduction (2008), a volume coed-
ited with his colleague and friend Frank Alexander. This marked the start of
what we could call his expansion phase. In this volume, prestigious scholars
from the fields of law, history, philosophy, and theology—including Luke Tim-
othy Johnson, Brian Tierney, R. H. Helmholz, Don S. Browning, Michael J. Perry,
David Novak, David Little, and Norman Doe, among others—analyzed the
connections between law and Christianity in the different branches of legal
knowledge, ranging from canon and natural law to contract, criminal, and pro-
cedural law. This volume constituted Witte’s roadmap for the coming years, as
he eventually turned each chapter of the book into a new volume that further
studied the relationship between Christianity and law in each specific area of
law. Witte personally oversaw his areas of expertise and commissioned other
experts to edit the remaining volumes.3”

First, Witte edited a volume on Christianity and Human Rights (2010), again
with Frank Alexander. The book was prefaced by South African Archbishop
Desmond Tutu, whose opposition to apartheid in his country resulted in his
receiving the Nobel Peace Prize in 1984. “I can testify that our own struggle
for justice, peace, and equity would have floundered badly had we not been
inspired by our Christian faith and assured of the ultimate victory of goodness

36 See, for example, John Witte, Jr. and Amy Wheeler, eds., The Reformation of the Church and
the World (Louisville, KY: Westminster John Knox Press, 2017); and forthcoming volumes,
Sex, Marriage, and Family in John Calvin’s Geneva 2: The Christian Household and A New
Reformation of Rights: Calvinist Contributions to Modern Human Rights.

37 See, for example, Norman Doe, ed., Christianity and Natural Law: An Introduction
(Cambridge: Cambridge University Press, 2017); Daniel Crane and Samuel Gregg, eds.,
Christianity and Market Regulation: An Introduction (Cambridge: Cambridge University
Press, 2021); Jeffrey B. Hammond, and Helen Alvaré, eds., Christianity and the Laws of
Conscience: An Introduction (Cambridge: Cambridge University Press, 2021); and Pamela
Slotte and John D. Haskell, eds., Christianity and International Law: An Introduction
(Cambridge: Cambridge University Press, 2021).
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and truth, compassion and love against their ghastly counterparts,” the Arch-
bishop declared.3® Human rights are not a Christian invention, yet neither are
they a creation of the Enlightenment. Rather, they derive from a combination
of Jewish, Greek, and Roman teachings with the new and radical teachings
of Christ based on the love of every human being with the same love of God.
Christianity has illuminated the concepts of dignity, equality, freedom, com-
passion, and democracy that underlie the modern human rights paradigm,
and it has deepened them with its insights into sanctity and grace.

In 2017, Witte and his friend and colleague Gary Hauk coedited the afore-
mentioned study on Christianity and Family Law,3® which analyzes the con-
tribution of Christian thinkers from Saint Paul to John Paul 11 in shaping the
doctrine and law of marriage and the family. It is undoubtedly one of the vol-
umes where the inseparable unity between law and Christianity in the West is
most evident, as Witte has shown in several other monographs, not least his
Sins of the Fathers, From Sacrament to Contract, The Western Case _for Monog-
amy over Polygamy, and Church, State, and Family.*° Three years later, in 2020,
Witte published two more coedited volumes—one with Mark Hill, Norman
Doe, and Dick Helmholz on the relationship between Christianity and crimi-
nal law,*! and the other with me on Christianity and global law, understood as
a law beyond international law, where state interest and cooperation between
states give way to a deeper, fuller human solidarity.*? Several other volumes in
this series of introductions to Christianity and law are in print, most of them
with forewords or chapters by Witte, engaging Christianity and freedom, natu-
ral law, justice and agape, private law, church law, international law, the laws of
conscience, market regulation, migration, and taxation.*3 Forthcoming in this
series are new studies on Christianity and the law of alternative dispute reso-
lution, capital punishment, child law, constitutional law, disability law, educa-
tion law, evidence law, environmental law, health law, intellectual property law,
labor and employment law, legal ethics, poor law, and social-welfare law.

Once the project had expanded and been applied to a broad variety of
fields of law, Witte decided to embark on a major review, recapping the best of
Christianity’s influence on law in a new, more comprehensive global work The

38 Desmond M. Tutu, “The First Word: To Be Human Is to Be Free,” in Witte and Alexander,
Christianity and Human Rights, 1—7, at 6.

39  Christianity and Family Law.

40 See the chapter by Helen Alvaré herein.

41 Mark Hill, Norman Doe, R. H. Helmholz, and John Witte, Jr., eds., Christianity and Criminal
Law (London: Routledge, 2020).

42 Christianity and Global Law. On the idea of global law, see Rafael Domingo, The New
Global Law (Cambridge: Cambridge University Press, 2010).

43 See list of introductions in Witte, “What Christianity Offers to the World of Law.”
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Oxford Handbook of Christianity and Law.** In this collection, which he and I
coedited, more than sixty experts from five continents address the relation-
ship between Christianity and law from a historical, theological, juridical, and
philosophical perspective. The work sums up Witte’s four decades of work on
this subject and, at the same time, is a new roadmap for studying this fertile
relationship of Christianity of law historically and in our current age of secu-
larization and globalization. Witte has come back to the ground he excavated
thirty years ago and started work on a great building with solid foundations.
There is still along way to go, however.

Witte is also working on a multiyear project with his German colleague,
the Heidelberg theologian Michael Welker, on the roles of law, religion, the
market, family, health care, the military, and other institutions in character
building—a project featuring, among other things, the civic and educational
function of law.*> Law in accordance with justice distills moral values, thus
contributing to the moralization of modern liberal societies. Hence the need
to draw up a basic civil morality for modern liberal societies and to analyze
the appropriate instruments, mechanisms, and procedures for cultivating and
enforcing morality.

4 The Biographical Perspective: the Idea of the Christian Jurist

The second perspective from which Witte analyzes the relationship between
Christianity and law is biographical. This is no longer just a matter of putting
together two ideas and analyzing similarities, differences, and reciprocal influ-
ences and connections throughout history, but of ascertaining how Christi-
anity and law are forged and intertwined in the minds and hearts of specific
Christian jurists, philosophers, and theologians who, with their writings and
actions, have guided law along the paths of justice. In essence, this biograph-
ical perspective is a projection of Witte’s own experience as a Christian jurist.
Christianity is not a passing fashion, but rather touches upon an essential part
of every person’s being as well as supernatural being. fus ex persona oritur, we
could say in the manner of the classics: “law comes from the person.”46

44 The Oxford Handbook of Christianity and Law.

45 See, for example, John Witte, Jr. and Michael Welker, eds., The Impact of the Law on
Character Formation, Ethical Education, and the Communication of Values in Late Modern
Pluralistic Societies (Leipzig: Evangelische Verlagsanstalt, 2021).

46 Domingo, The New Global Law, XV1.
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Witte knows better than anyone that Martin Luther had condemned jurists
as “bad Christians” (Juristen bise Christen!),*” yet Witte’s own experience as a
Christian jurist is much more decisive than the impulsive reformer’s whimsi-
cal cry. On this question, Witte prefers to side with Jimmy Carter, who, when
asked about this question, answered, “It is a matter of what we Christians are
going to do about democracy” and its law.*® Indeed, the relationship between
Christianity and law has a strong biographical content that cannot be ignored.

The category of Christian jurist encompasses any Christians who have
devoted themselves to the cause of justice in its broadest sense and have had
a significant impact on law and the legal system. Being a Christian jurist does
not necessarily entail having a law degree or having practiced law; rather, it
involves having made an important contribution to law that has enlightened
legal systems and political communities with Christian values. John Paul 11,
for example, never studied law. Even so, during his lifetime he was called “the
Pope of human rights” and was awarded an honorary doctorate in law by the
University of La Sapienza.*® Something similar can be said of the philosopher
Jacques Maritain, whose contribution to the Universal Declaration of Human
Rights makes him worthy of the title of Christian jurist.5° One could cite many
more such examples: Isidore of Seville, Thomas Aquinas, Catherine of Siena,
John Calvin, Martin Luther King Jr., Oscar Romero, and many others.

This biographical approach is based on the empirical fact that specific
human beings, flesh and blood, are behind the significant developments and
reforms of law, as is also the case in empirical science. Just as the history of the
theory of relativity would not have begun in 1905 without the Swiss patent-
office clerk Albert Einstein, so the concept of constitutional courts would not
have taken hold in Western Europe in the 1920s without the Austrian-American
jurist Hans Kelsen.

The biographical approach has great potential for the study of law and
legal history because it shows both the complexity and ambiguity and even
the accidental nature of historical and modern legal systems. What lies behind
legal documents and rules are facts and, beyond them, people. The who of the

47  The phrase was popularized before Luther, though it is attributed to him. See Michael
Stolleis, “Juristenbeschimpfung, oder, “Juristen — bose Christen,” in Politik — Bildung -
Religion. Hans Maier zum 65. Geburtstag, ed. Theo Stammen et al. (Paderborn: Schoningh,
1996), 163—70.

48  Jimmy Carter, foreword to Christianity and Democracy in Global Context, Xv.

49  Rafael Domingo, “John Paul 11,” in Law and Christianity in Poland: The Work of Great Jurists, ed.
Franciszek Longchamps de Bérier and Rafael Domingo (London: Routledge, 2022), 247-62.

50  William Sweet, “Jacques Maritain,” in Great Christian Jurists in French History, ed. Olivier
Descamps and Rafael Domingo (Cambridge: Cambridge University Press, 2019), 387—-403.
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person always prevails over the what and the how. To the extent that critical
legal actors are Christians, the law and legal systems that they shape are, of
necessity, imbued and permeated with their Christian values and beliefs. The
reason is that legal systems are simultaneously a whole in themselves and thus,
to a degree, self-sufficient, but also a part of and thus interdependent with
other parts of society. Christian jurists participate not only in legal institutions
and the church but also in many other institutions in their societies, thus car-
rying their faith into those other systems.

John Witte has used this biographical approach to the study of law and Chris-
tianity throughout his many monographs on the history of family law, religious
freedom, and human rights. He has returned again and again to retrieve and
reconstruct the work of many of the “legal titans” of the Christian tradition,
as he calls them—especially Lactantius, Augustine, and Chrysostom among
the Church Fathers; Gratian, Lombard, Hostiensis, Raymond of Pefiyafort, and
Aquinas in the Middle Ages; Luther, Melanchthon, Calvin, Beza, Althusius,
Cranmer, Hooker, and Vitoria in the Reformation era; Grotius, Coke, Selden,
Blackstone, Adams, Madison, Jefferson, and Story among the early moderns;
and Kuyper, Dooyeweerd, Maritain, Brunner, King, Niebuhr, and their modern
progeny. One of Witte’s strengths has been to read these historical figures in
and on their own terms and in their own contexts, but then to extract enduring
lessons from their writings for the ongoing legal challenges of the tradition and
of our day.

In 2005, Witte began to extend this biographical approach with an eventual
eye to creating a multivolume and multiauthored series on Great Christian
Jurists in World History. He began with the publication of The Teachings of
Modern Christianity on Law, Politics, and Human Nature, in which—again in
collaboration with Frank Alexander—he brought together a series of out-
standing essays on central modern Roman Catholic, Protestant, and Orthodox
Christian figures in the world of the relationship between Christianity and
law.51 But it was really in 2015, with the appearance of the Cambridge Studies in
Law and Christianity Series, that Witte expanded this project, commissioning
volumes from legal historians around the world, which he has published in this
Cambridge series (on the first millennium, England, Spain, France, the Neth-
erlands, and the United States), in Norman Doe’s Law and Religion Series with
Routledge (on Italy, the Nordic countries, Russia, Latin America, and Poland),
and with Mohr Siebeck (on Germany) and Federation Press (on Australia).>2 In

51 John Witte, Jr. and Frank S. Alexander, eds., Modern Christian Teachings on Law, Politics,
and Human Nature, 2 vols. (New York: Columbia University Press, 2005).
52 See list in Faith, Freedom, and Family, 62—64.
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this biographical project, Witte has written specific chapters on jurists (Johann
Oldendorp, John Calvin, Johannnes Althusius, John Selden, Abraham Kuyper,
and Harold Berman),? coedited the book on German jurists in collaboration
with Mathias Schmoeckel,>* but above all set up teams, collected financial
support, coordinated with publishing houses, and written forewords (for the
Polish, Russian, Latin American, and Italian volumes).

Such an extensive project, in which the methodology has been steadily pol-
ished with experience and experimentation, and which involves so many dif-
ferent people, has inevitably produced mixed results. In each volume, one can
criticize whether a particular jurist deserves the status of Christian in the strict
sense, even whether the person chosen deserves the status of jurist. There are
also notable absences; for example, Thomas More should have been included
among the English jurists. Overall, however, and with ever greater success,
most legal historians have risen and responded to this idea of reappraising the
biographical perspective to legal history and appreciating the expansive cate-
gory of a “Christian jurist.”

The fact that the project is divided into geographical areas and nations,
rather than chronologically, apart from the volume on the first millennium,
is also open to criticism. But Witte has mapped the path as he has gone along.
Instead of outlining in advance a perfect methodology, which does not exist,
and then applying it, what he has done is to explore the issues, analyze them,
and gradually polish the methodology over time. Law, like cooking, entails a lot
of artistry, and this can only be learned by practicing. The highly visible result
is manifest and has served to let outsiders know what is happening with law
and Christianity in each country studied. The strong language barriers and the
local nature of law are two further real obstacles that only a global project like
this one is capable of overcoming. While the project has prompted strong crit-
icism from conventional legal historians, this is outweighed by the amount of
support the project enjoys and the promise that it holds as it opens ever wider
frontiers of law and Christianity.5®

53  See reprinted collection in Faith, Freedom, and Family, 119—228.

54  Mathias Schmoeckel and John Witte, Jr., eds., Great Christian Jurists in German History
(Tubingen: Mohr Siebeck, 2020).

55 See, for example, Christoph J. H. Meyer, “Was von christlichem Recht und Juristenle-
ben iibrigblieb.” Book review of Orazio Condoerlli and Rafael Domingo, eds., Law and
the Christian Tradition in Italy (2020), in Rechtsgeschichte—Legal History. Zeitschrift des
Max-Planck-Instituts fiir Rechtsgeschichte und Rechtstheorie 29 (2021): 302—06. For a very
positive approach, however, see Kyle C. Lincoln: Review of Rafael Domingo and Javier
Martinez-Torrdn, eds., Great Christian Jurists in Spanish History (2018), in Bulletin of Med-
eval Canon Law 38 (2021): 452-57.
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5 The Jurisprudential Perspective: Toward a Christian Jurisprudence

The third perspective from which Witte addresses the relationship between
Christianity and law endeavors to build a general jurisprudential framework,
based on Christian values, for a pluralistic society. Following in the footsteps
of his mentor, Harold Berman, who at the end of his academic career devised
an “integrative jurisprudence,” Witte is seeking theoretically to integrate and
harmonize the Christianity-law relationship by creating a narrative suitable for
a pluralistic, post-Christian society.>® No modern jurist has trodden this path
yet, but, if I may say so, Witte’s subconscious has already prompted him to
work on it. One only has to read the reflective conclusions of his latest histori-
cal books—reflections that are ever more extensive, ever more theoretical, and
transcending the main historical topic of the book.5” One glimpses a change
of focus in Witte’s intellectual project—from “retrieval” of the relationships of
Christianity and law and the teachings of great Christian jurists to “reconstruc-
tion” of a Christian jurisprudence for our modern day.

Witte is a man of synthesis, an intellectual cartographer, adept at generating
new understandable paradigms. He knows how to create narratives and con-
vincingly explain religious and, in particular, Christian phenomena to anyone
familiar with the world of the transcendent. He demonstrated this with his
studies on Protestantism and law, as well as with his histories of marriage, fam-
ily, and children, and of religion, human rights, and religious freedom.> He is
now on a relentless quest for a new paradigm between faith and law, between
Gospel and culture in the context of a pluralistic and highly secularized soci-
ety. After reflecting and heading such a large group of people for so many years,
Witte now intends to offer the world a more personal and all-encompassing
theoretical reflection on the relationship between law and Christianity. He
does not aspire to be a theologian or a philosopher, which he is not, but a legal
theorist of the relationship between Christianity and law in its broadest sense
within the framework of the relationship between religions and law.

Witte judges that the necessary protection of nonbelievers and secu-
lar thought is not a sufficient reason to erect a Berlin Wall between law and
religion, particularly between Christianity and law, as if their relation were a
taboo subject. Any exclusion of religion from the public sphere will always be

56  John Witte, Jr.,, “Law and Religion: The Challenges of Christian Jurisprudence,” St. Thomas
Law Journal 2 (2005): 439-52; and idem, “The Integrative Christian Jurisprudence of
Harold Berman,” in Faith, Freedom, and Family, 215—28.

57  See, for example, The Blessings of Liberty, 290—303.

58 See chapters by Helen Alvaré, Nicholas Wolterstorff, and Jonathan Chaplin herein.
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artificial, because law has an unavoidable religious dimension. In the West, this
religious dimension is mainly Judeo-Christian. It is not surprising that, in his
acceptance speech upon receiving an honorary doctorate in theology from the
University of Heidelberg, Witte used the metaphor of the cathedral to refer to
law: “The law is like a massive medieval cathedral, always under construction,
always in need of new construction. It stands at the center of the city, at the
center of matters spiritual and temporal, at the center of everyone’s life.”5? If,
up to now, Witte has been occupied, as a historian of law, with telling us the
story of how this cathedral was built, it now seems that he himself wants to
participate in its design and construction, putting his best talents at its service.

As Witte is so fond of triads,®® some of which I have already mentioned, I
will venture to turn to them in this initial phase of this new, more theoretical
perspective in order to encourage Witte to continue along this path. In addi-
tion to the triads he has already generated, I offer four more that I think cap-
ture Witte’s thinking, and which I gladly submit for consideration and critique.

6 Christianity, Community, Culture

Christianity provides a unique metadimensional Trinitarian paradigm for the
law, one that illuminates all the legal aspects from within and without. If the
revelation of God as Father, Son, and Holy Spirit (Matthew 28:19) is the central
mystery of Christian faith and the center of the whole of reality, this mystery
must enlighten all human existence and dimensions, including the legal realm.

The doctrine of the Trinity understands God relationally. The Triune God is
certainly a unique and absolute unity, the Absolute One, whose three divine
persons manifest the pure communication of love, the most profound depths
of free self-giving. Each divine person freely gives the plenitude of love to the
others, glorifying them.5! This revealed truth serves to illuminate a united and
diverse political community; the greater the diversity, the greater the unity,
and the greater the unity, the greater the diversity. This sense of communal
inclusion, which does not exclude other communities but rather affirms that
all are part of a global community, calls for a cultural change. Our Western

59  Witte, lecture on receipt of honorary doctorate; and idem, “Afterword: The Cathedral of
the Law,” in idem, God’s Joust, God’s Justice, 466—67.

60 On Witte’s triads, see Gary S. Hauk, foreword to Faith, Freedom, and Family, X1X.

61 See John Witte, Jr,, “Law, Religion, and Metaphor,” in idem, Faith, Freedom, and Family,
37-55 €sp- 53-55
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secularized culture has often promoted fragmentation, territorialization, and
exclusionary nationalism.

7 Creation, Covenant, Conscience

Creation occupies a central place in Witte’s thought. It is a manifestation of
God’s infinite love, which permeates the entire universe, and most particu-
larly the human being, made specifically in God’s image and likeness (Genesis
1:27). Creation establishes a covenant between God and humankind over the
created order. A covenant institutes a more solid and permanent framework
than a contract, because the covenant includes the natural order of creation
and assumes a conceptual framework of truths that cannot be altered by mere
human consent. God does not enter into contracts, but God does enter into
covenants. Moreover, every human contract that respects the natural order
and puts God as a witness becomes a covenant (for example, marriage). Con-
science is a divine light within human beings that helps them to interpret God’s
will in every covenant.5? This creation-covenant-conscience triad clashes with
a world vision based on mere chance without creation, where human liberty
is reduced to simple freedom of choice without respecting the natural order,
and the conscience is mistaken for personal conviction without a recognition
of prior truths.

8 Law, Liberty, Love

Christianity has elevated law, liberty, and love to a new divine order. Law
cannot be reduced to pure legalism because justice reaches all dimensions of
reality and participates in the same created order (ius divinum). Liberty is a
gift of God to fulfill our obligations to God, to ourselves, to others, and to the
universe as such. Liberty is the necessary, though not sufficient, condition for
fully loving God and, in God, all creatures and the created universe. Law’s mis-
sion is to protect this liberty as one of the most precious divine gifts,53 as it is
to protect and impart justice: without justice there is no love, and love perfects
justice by imbuing it with charity. This triad of love, liberty, and law is in direct

62  John Witte, Jr,, “Covenant Liberty in Puritan New England,” in Jurisprudenz, Politische The-
orie und Politische Theologie, ed. Frederick S. Carney, Heinz Schilling, and Dieter Wyduckel
(Berlin: Duncker & Humblot, 2004), 169—89.

63 The Blessings of Liberty, 290—303.
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opposition to the triad that reduces law to legalism, freedom to arbitrariness,
and love to personal satisfaction.

9 Sovereignty, Society, Solidarity

Witte employs a broad concept of sovereignty, inherited from Kuyper, which
can be applied to God, to the nation-state, to the smaller political commu-
nity, and to all institutions (family, church, school, business) and power struc-
tures that order society according to the principles of liberty and justice. Witte
conceives society as a network of relationships and institutions united by the
bonds of cooperation and solidarity, a solidarity born of the sharing of all
human beings in the one and only image of a Triune God. This law of human
solidarity, without excluding the rich variety of persons, cultures, and peoples,
assures us that all men and women are truly brothers and sisters.

10 Evaluation and Impact

As T have indicated, Witte’s work on Christianity and law is a reflection of his
own life—a deeply Christian man, educated in the Protestant Reformed tra-
dition, in love with history and law, and committed to the challenges of his
time. Following the example of his mentor, Harold Berman, Witte has placed
his faith at the service of the ideals of justice and law. Witte can be defined as a
Christian jurist who has devoted himself primarily to the study of the relation-
ship between law and religion from a historical perspective. He has done so
primarily in the area of the influence of Protestantism, especially in the early
stages of its first reformers—and, by extension, in the areas of human rights,
religious freedom, and marriage and the family, which he has traced from clas-
sical and biblical sources to the latest legal developments.

Over time, Witte has spearheaded a bold and far-reaching project that aims
to encompass the relationship between law and Christianity as such, in which
more than five hundred scholars from five continents are collaborating, mak-
ing him one of the leading scholars in the field. He is working on this contribu-
tion from three perspectives: a purely relational one, a biographical one, and a
jurisprudential one. Despite having already borne much fruit, the project still
requires greater methodological clarity and maturity. Witte is an instinctual
and experimental thinker; he maps the scholarly and methodological path as
he goes along, letting his sources and intuitions guide and inspire him. What
he still needs to produce is an extensive programmatic series of publications
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that create a paradigm for the study of the relationship between Christianity
and law in modern pluralistic societies. His article entitled “What Christianity
Offers to the World of Law” is only a first draft of that bigger effort.6* Witte
knows this and is working on it. The theoretical and jurisprudential part is fun-
damental to consolidate and complete his life-long project. This theoretical
part could be based on the four alliterative triads that I now suggest, inspired
by Witte’s works: a) Christianity, community, culture; b) creation, covenant,
conscience; ¢) law, liberty, love; and d) sovereignty, society, solidarity.

64  Faith, Freedom, and Family, 57—66.



CHAPTER 3

John Witte, Jr. and the Study of Legal History

R. H. Helmholz

John Witte, Jr. came to Emory University in 1985 directly after his graduation
from Harvard Law School. That change of venue has mattered to him, and also
to us in assessing Witte’s own contributions to the field of legal history. He had
made the move together with Harold J. Berman, whose famous work Law and
Revolution (1983) had made a case for recognizing the medieval canon law as
the first truly developed European legal system. Witte had done research for
that book, helping its author put its argument together. It was a good start and
a happy one. The work dealt with legal history, and it had an impact on the
scholarly consensus of the course of Western legal history. Witte, along with
many others, has continued to make appreciative use of its contents.! In the
years that have followed, however, he has also gone beyond what he learned
in completing that assignment—far beyond.? Quite apart from his organiza-
tional skills and the many scholarly conferences on subjects involving legal
history which he has organized, his own record of scholarship and publication
on this subject has been noteworthy. There is a great deal of it. Some of it is
corrective, some of it looks both forward and backward, and all of it is of inter-
est. Every piece of it is the product of patient research clearly and engagingly
presented. This chapter takes up four of what its compiler believes are Witte’s
most significant contributions to the field of legal history.

It should be said first, however, that the honoree of this volume did not for-
get his obligations to Berman. In 2013, six years after Berman’s death, Witte
published a book that Berman had begun but not finished. It was Law and Lan-
guage: Effective Symbols of Community. In 2002, Witte had described him as his

1 See, for example, his introduction in John Witte, Jr. and Frank Alexander eds., Christianity
and Law: An Introduction (Cambridge: Cambridge University Press, 2008), 5, where Witte
described it as a one of the four “massive transformations of the Western Legal Tradition.”
See also his “The Integrative Christian Jurisprudence of Harold J. Berman,” in Great Chris-
tian Jurists in American History, ed. Daniel Dreisbach and Mark Hall (Cambridge: Cambridge
University Press, 2019), 230—44.

2 The best account of this aspect of Witte’s career known to me is Norman Doe’s foreword to
John Witte, Jr., Faith, Freedom, and Family: New Essays on Law and Religion, ed. Norman Doe
and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), XVII-XXI.
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“mentor, friend, and colleague,” and finishing a work that touched upon law’s
history, a project Berman had not been able to complete, was a recognition of
the debts he owed to his mentor. By then, however, he was more than a pupil.
He had also gone beyond the projects Berman had initiated. In particular, he
had taken a step to help fill a gap to which Berman had once remarked wist-
fully: there had been “a time not long ago when a good lawyer was required to
know the story of the development of European legal institutions.”* Helping
to keep that knowledge alive, and in fact to advance it, has been one of Witte’s
achievements.

1 Human Nature in Legal History

The first advance has been in treating the Protestant reformers as human
beings—able and strong men, to be sure, but also subject to human frailties.
Most men and women are capable of growth—or at least change—over the
course of their lifetimes. These changes extend even to important matters,
and they are not necessarily equivalent to backsliding. It may seem strange
to discover that Witte’s recognition of this obvious feature of human life is
an important contribution to legal history, but it is. It provides a corrective to
what has become an all too common habit among historians—identifying a
participant in the religious development of the sixteenth century with a single
characteristic. Martin Luther is probably the best example of the more bal-
anced view that has marked Witte’s treatment of the most prominent among
the reformers. It has been too easy for historians to focus on two significant
events in Luther’s life. First, he publicly burned the papal lawbooks, that is the
Corpus iuris canonici, which contained the law of the church, and he never
repented having done so. Indeed, he seems to have been proud of it. Second,
he is known for endorsing the Latin phrase that equated good lawyers with bad

3 John Witte, Jr, Law and Protestantism: The Legal Teachings of the Lutheran Reformation.
(Cambridge: Cambridge University Press, 2002), XVII. See also Harold Berman, Law and Rev-
olution, 11: The Impact of the Protestant Reformations on the Western Legal Tradition
(Cambridge, MA: Harvard University Press, 2003), 187-89.

4 Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition: The For-
mation of the Western Legal Tradition (Cambridge, MA: Harvard University Press, 1983), 7.
See also Russell Sandberg, “The Time for Legal History: Some Reflections on Maitland and
Milsom Fifty Years On,” Law & Justice 180 (2018): 21-37.



JOHN WITTE, JR. AND THE STUDY OF LEGAL HISTORY 41

Christians. Bonus Jurista Malus Christa.® It has been a natural step, therefore, to
portray him as an enemy of the traditional law of the church.

In one sense, this is correct. Luther did remain a critic of several parts of the
church’s law throughout his life. However, he also came to recognize the worth
of many of the rules that were stated in the canon law. Witte’s discussion of the
reasons for his change of mind on the subject is exemplary. One explanation
for it was that he found himself besieged by queries from his supporters. They
came from many sides, asking him for clear answers to their own difficult prob-
lems. As Witte put it, Luther was “not at all comfortable with his role as de
facto Protestant pope.”® He did not want that to take place. So he took stock.
The world as it is has always required legal rules, and Luther came to recog-
nize the worth of many of the rules found in the substantive canon law. Much
of the medieval church’s law, including papal decretals, actually provided “a
valid and valuable source of Christian equity and justice.”” It is true that Luther
always remained a vocal critic of exercise of the papal power of dispensation,
particularly where it was exercised to permit what would otherwise have been
an unlawful or immoral act. However, he also came to recognize the worth of
much of what was found in traditional canon law. He grew into this position—
learning from experience one might say—and in this he was acting in in a way
most of us do. A strength of John Witte’s treatment of Luther is attributable to
his demonstration of the reformer’s ability to moderate his views as he grew
older. Witte put it pithily in the title to one of his chapters: “Perhaps jurists are
good Christians after all.”8

His treatment of the other great reformer, John Calvin, is different in its
coverage from that devoted to Luther, but it is equal in its recognition of the
complexity of human nature and consequent actions. It is contained in a
volume published in 2007 devoted to the subject of the history of religious
liberty and human rights in Calvinist thought, and it begins appropriately
with Calvin himself. About this reformer’s role in its recognition and imple-
mentation, past authors have disagreed sharply. Some have praised him as a
champion of religious liberty. He was “pioneer of the freedom of conscience

5 See, for example, Law and Protestantism, 119; Courtney Kenny, “Bonus Jurista Malus Christa,”

Law Quarterly Review 19 (1903): 328—34.

Law and Protestantism, 69.

Ibid., 83.

8 1Ibid,, 119. The innovative character of Witte’s contribution to this subject is recognized in
Heikki Pihlajaméki and Risto Saarinen, “Lutheran Reformation and the Law in Recent Schol-
arship,” in Lutheran Reformation and the Law, ed. Virpi Mikinen (Leiden: Brill, 2006), 2—3.
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and human rights.”® Others have done the reverse. In their view, Calvin was
“as undemocratic and authoritarian as possible.”!? His treatment of Michael
Servetus—burned for heresy with Calvin’s approval in Geneva—has long been
a particular black mark on this great reformer’s reputation.

Witte admitted the existence of contradictions in Calvin’s thought, but he
showed that when fully understood, they were much less stark than critics
have allowed. He noted first that Calvin lived in an age of “bombast and hyper-
bole that typified sixteenth-century humanist literature.”! Strong statements
and strong actions were the order of the day. Roughly speaking, Calvin’s record,
including his condemnation of Servetus, should also be viewed in a compara-
tive light. It should also be divided into two halves, an early and a late period.
In the first, writing as a theologian rather than as a jurist, he focused his atten-
tion on spiritual liberty of the individual and also on political liberty. In the
second, from the late 1540s till his death in 1564, his thinking on the subject
matured. He learned from experience. The two periods should therefore be
considered in that light. In the second, Calvin had assumed the direction of
Geneva's church and much of its government. This left less room for the recog-
nition of individual liberty in his writing, required as he then was to face “the
hard realities of Genevan ecclesiastical and political life.”’> Who does not rec-
ognize the humanity inherent in this situation? Our minds change, sometimes
slightly, sometimes greatly, over the course of our lives. So did Calvin’s. Our
beliefs are also colored by the duties we assume. So were Calvin’s. Throughout,
however, his penchant was always “for orderliness and moderation.”3 It was
the stable feature that linked the two periods in Calvin’s life.

2 Surprises in Legal History

A second strength of Witte’s historical work, related to but not identical with
the first, is the attention he has always paid to the works of little-known lawyers
among early Protestants. This has sometimes revealed surprising results, and

9 John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights in Early
Modern Calvinism (Cambridge: Cambridge University Press, 2007), 39, here referring spe-
cifically to the views of Emile Doumergue and Walter Kohler, but also giving additional

examples.

10 Ibid, 40; referring specifically to the views of Ernst Troeltsch, but also giving other
examples.

11 Ibid., 41.

12 Ibid.

13 Ibid, 52.
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it has always enlarged our understanding of what we learn from discussions of
the thought of Luther and Calvin. Theologians and historians of religion, often
those from Germany, have made occasional use of the works of some of these
men, particularly with theologians like Philip Melanchthon (1497-1560), but it
has not been common for legal historians to do so, and Witte’s patient exam-
ination of his contribution to the field of law and history has yielded signifi-
cant results.'* Witte has also dealt with examples of the role in shaping the law
which emerged from the Reformation played by many jurists, such as Johann
Oldendorp (ca. 1480-1567), Melchior Kling (1504—71), and Johannes Schneide-
win (1519-69). Their work has been forgotten by most historians of the period,
but it is given its due in Witte’s hands.

He went even further in his research of the subject, investigating the careers
and work of some now quite obscure figures. Among them were reformateurs
like Wenceslaus Linck of Niirnberg and Wolfgang Capito of Strassbourg. These
men effectively curtailed the hold the medieval church’s law had exercised on
significant subjects, as by helping to end clerical immunity from civil respon-
sibility in courts of law or by asserting a freedom from payment of taxation.
A further example of Witte’s treatment of a largely unknown figure is that
of Johann Eberlin von Giinzburg. He spoke out strongly against the place of
papal dispensations in the received canon law, together with its excessive use
of excommunication.’® And that led to concrete results. Further examples are
those of Argula von Grumbach and Johann Apel, who reacted strongly against
the requirement of celibacy among the clergy, treating it as though its princi-
pal effect was to encourage them to take concubines. The careers and writings
of reform-minded critics like these have demonstrated something of the scope
of the attacks on the received canon law during the early years of the Refor-
mation, and Witte was right to call their influence to the attention of legal his-
torians. Many lawyers, acting alone or together with men in holy orders, were
involved in this movement, and it has been Witte’s accomplishment to bring
their accomplishments into Reformation history.

Witte has also been patient in exploring the other side—the men and the
factors that worked toward the retention of the canon law, despite its connec-
tion with the papacy. The medieval canon law was more difficult to dislodge

14  Forthese references, see Law and Protestantism, 60—63; see also John Witte, Jr., “The Good
Lutheran Jurist Johann Oldendorp (ca. 1486-1567),” in Great Christian Jurists in German
History, ed. Mathias Schmoeckel and John Witte, Jr. (Tiibingen: Mohr Siebeck, 2020),
80—98.

15 See, for example, Susan Groag Bell, “Johan Eberlin von Giinzburg’s ‘Wolfaria’: the First
Protestant Utopia,” in Church History 36 (1967): 122—39.
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from practice in Protestant lands than has traditionally been supposed. The
scope and the reasons for its retention were the theme of Witte’s contribution
to a volume on the fate of canon law in Protestant lands.'® His chapter in it
opened with a quotation from the famous Hugo Grotius stating that the canon
laws had “acquired the force of law” in the Netherlands despite their apparent
origin from the papacy. As it had turned out, this was also true elsewhere. Some
of what was found in the medieval canon law was abandoned or altered, but
most of it nevertheless continued to be treated as a valid source of law in most
Protestant lands.

How can this have been? It seems contrary to common sense to link Prot-
estant lawyers with Catholic canon law. The continued connection between
them has been, however, a result of scholarship of the past fifty years, and in
making that connection John Witte has pulled an oar. Closer examination of
legal records, including those from Scotland, Germany, England, and Scandi-
navia, has shown that by the sixteenth century, canon law had worked its way
into the law accepted throughout Europe, and it proved virtually impossible to
dislodge.” Together with Roman law, it provided rules that had long governed
many aspects of legal practice—the ius commune—and a large part of them
remained in force faute de mieux. The world of polemics and the world of law
are not identical.

This surprising result calls attention to an error in jurisprudence. Retention
of the canon law in Protestant court practice is better understood by recogniz-
ing that it is a mistake to think of sixteenth-century jurisprudence in terms of
legal positivism. Positivism holds that the test of a law’s validity depends upon
its recognition in the commands of the lawmaker. That was not the view taken
by the classical jurists, however, and we must make room for their assump-
tions, not ours. Custom was then a valid source of law, for example, and in

16 John Witte, Jr., “The Plight of Canon Law in the early Dutch Republic,” in Canon Law in
Protestant Lands, ed. Richard Helmholz (Berlin: Duncker & Humblot, 1992), 135-64; see
also Witte, “Canon Law in Lutheran Germany: A Surprising Case of Legal Transplanta-
tion,” in Lex et Romanitas: Essays for Alan Watson, ed. Michael Hoeflich (Berkeley, CA:
Robbins Collection, 2000), 181-24.

17  See the review of the subject by Hector MacQueen, in a book review published in
Savigny-Stiftung Zeitschrift fiir Rechtsgeschichte, Kan. Abt. 8o (1994): 582—85. See also
Mia Korpiola, “Lutheran Marriage Norms in Action: The Example of Post-Reformation
Sweden, 1520-1600,” in Mékinen, Lutheran Reformation and the Law, 131-69.
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sixteenth-century Europe, the canon law had become something like a cus-
tom. Its contents could be accepted and applied for that reason.!®

We must recognize also that most of the substantive canon law had little to
do with the papacy. The law of tithes, wills and trusts, defamation, marriage and
divorce, charity, elections, court procedure, and evidence stood on their own.
Their contents could be used even if they had been stated in a papal decretal
found in the Corpus iuris canonici. Some of them, it is true, were thought to
require amendment. The reach of the prohibited degrees in matrimonial law
provides an example. However, that could be accomplished without rejecting
the basic law on other parts of the canon law, and in fact here change was also
achieved in Catholic lands by the decrees adopted at the Council of Trent. It
amounted to amendment, not rejection of the received law. So it could happen,
although it seems ironic, that many Protestant lands followed the medieval law
on the subject more closely than was true in Catholic areas of Europe, where
the decree Tametsi amended the medieval canon law by adding a requirement
that to be valid, a marriage had to have been contracted in the presence of the
parish priest. Witte has not been alone in tracing both the retention and the
development of the medieval canon law on subjects like the continued use of
the canon law in Protestant lands, but he has made significant contributions to
it. His work has played a part in a real advance.

3 Natural Rights in Legal History

A third historical subject to which Witte has made significant contributions
has become a topical and controversial one—the history and current status of
legal rights. He has published at least four books related to this subject, and he
has organized groups to meet in order to uncover the religious and historical
elements of this subject. A result of his initiative has been the production of a
collection of seventeen separate essays devoted to natural rights—one called
Christianity and Human Rights: An Introduction. Witte’s introduction to that
volume contains a valuable summary of its contents together with a strong
statement of his own belief in the importance of religiously motivated con-
tributions to this subject. However, it is not one-sided in its assessment. His

18  The contemporary reasoning that lay behind the real but limited acceptance of the canon
law is well explained in an Irish report: Le Case de Commenda (Cp 1611), Davies 68, 80 Eng.

Rep. 552.



46 HELMHOLZ

introduction to that volume begins with a Dickensian flare. The opening words
of Tale of Two Cities: “It was the best of times. It was the worst of times”"—and
so, Witte believes, has been the long history of human rights rooted in the law
of nature. For every “springtime of hope” in their recognition, there has also
been a “winter of despair” when one regards modern developments, but that
is not unique to our times. There have always been ups and downs in the his-
torical record of human rights. There have also been false steps. What Witte’s
initiative has added to that record is a recognition of the importance, indeed
the necessity, of considering the religious dimension to the subject’s history.
Human rights did not begin with the Enlightenment.!® It is appropriate that his
work is recognized in the most recent assessments of this subject.20

The place of religion in the creation of human rights has been one of the
consistent themes of his scholarship. Both the chapters of the 2010 volume and
Witte’s introduction begin with the Christian Bible. It is good to be reminded of
its contents. The Ten Commandments, for example, have provided “an organiz-
ing framework for the understanding of fundamental religious and civil rights”
(p. 17). The New Testament also contains statements of a “radical Christian
message of human equality.” If the realities of life in the first centuries of the
Christian era did not always match these calls, as for instance in securing what
we now recognize as women’s rights, that does not render religion irrelevant in
their recognition today. In this, Witte is no Pollyanna. Often recognition of reli-
gion’s importance has been limited to the importance of the correct religion,
and thus becomes a means of denying human rights to those whose religious
views differ from those of the majority. Still, it is worthy of note that the six-
teenth-century reformers “all began their movements with a call for freedom
from the medieval Catholic Church” (p. 26). Today their successors would be
required to acknowledge that even the Catholic Church has endorsed the con-
cept of religious freedom, acknowledging its importance in the decrees of the
Second Vatican Council (1962—63).2!

In one particular, Witte’s familiarity with and interest in the history of all
forms of Christianity has been of particular use in advancing our understanding

19  Ibid, g0: “The Enlightenment inherited many more rights and liberties than it invented,
and many of these were of Christian origin.”

20  For appreciation of Witte’s contributions, see, for example, Rachel Johnston-White, “A
Moral Language of our Time? Human Rights and Christianity in Historical Perspective,”
Contemporary European History 31 (2022): 155-66, at 157; and the index in Norman Doe,
ed., Christianity and Natural Law: An Introduction (Cambridge: Cambridge University
Press, 2017), 261.

21 See, for example, Dignitatis humanae (1965), in Decrees of the Ecumenical Councils, Volume
11, ed. Norman Tanner (London: Sheed & Ward, 1990), 1001 et seq.
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of Western law’s past. That is in the role played by the law of nature. A genera-
tion ago, natural law was widely perceived as an exclusive preserve of Roman
Catholic doctrine. Its utility for Catholics was drawn most often from the
writing of Thomas Aquinas, whose great treatise contains a statement that a
human law that is contrary to the law of nature could not be a true law,22 and
the application of natural law in the Catholic effort to hold back the flood tide
of contraception played a part in cementing the impression that natural law
was “a Catholic preserve.”

Whether or not that was a fair assessment of today’s situation, it is far from
an accurate description of the history of the subject. It served many purposes.
It was expressly invoked in great matters: for example, to justify the Dutch
rejection of the rule of Philip 11, king of Spain.23 However, its relevance was
not reserved for such great events. At Witte’s initiative, a conference and sub-
sequent volume exploring the place of the law of nature within other legal
traditions was held.?* A scholarly success, it surveyed the positive place which
that source of law had played in many forms of Christianity. The Lutheran,
Anglican, Orthodox, and Reformed traditions embraced it in earlier centuries.
Even the leaders of Baptist churches had sometimes appealed to it as a source
of guidance and justification.?> What this contribution to the historical record
proved was that before the middle of the nineteenth century, natural law was
accepted as a matter of course by virtually all European lawyers, including
some of the most able and best-known Protestants. In other contributions to
the subject, Witte had shown that Hugo Grotius was only one among the many
Protestant jurists who accepted and made ordinary use of the law of nature.26
We do not know, of course, what the future of that subject will be in our own
day. Some predict its revival in the service of the common good.?? If such a
revival actually occurs, it will find support in the historical work of this vol-
ume’s honoree.

22 Summa Theologiae: 1a2ae. 95, 2, Blackfriars ed. (London: Blackfriars Press, 1966), 104—05:
“Si vero aliquo a lege naturali discordet, jam non erit lex, sed legis corruptio.”

23 John Witte, Jr, “Natural Rights, Popular Sovereignty, and Covenant Politics: Johannes
Althusius and the Dutch Revolt and Republic,” University of Detroit Mercy Law Review 87
(2010): 565—627, at 565.

24 See Doe, Christianity and Natural Law, X11-X1V.

25 See Paul Goodliff, “Natural Law in the Baptist Tradition,” in Doe, Christianity and Natural
Law, 140-61; at 160, the author concludes that the historical appeals to liberty of con-
science have drawn upon both biblical and natural law sources.

26  See, for example, Law and Protestantism, 140—75, carefully exploring its place in the works
of Johannes Eisermann and Johann Oldendorp in order to cement the point.

27 For example, Adrian Vermeule, Common Good Constitutionalism: Recovering the Classical
Legal Tradition (Cambridge: Polity Press, 2022).
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4 The Future in Legal History

Some of Witte’s best work has concerned the history of the law of marriage and
the family. The book which he and Robert Kingdon published on matrimonial
law and its enforcement in Calvin’s Geneva is easily the leading work on that
subject.?8 It is thorough, interesting, and full of insights. The collection of his
essays contained in the recent Faith, Freedom, and Family, a work edited by
Norman Doe and Gary S. Hauk, contains a collection of thirteen of his articles
on the subject. They cover a wide range. Some of them have been mentioned
above, but one of them has not. It concerns the future of a subject that has
roots in the past: the subject of plural marriage—in other words polygamy.

Polygamy has not been high on the agenda of many modern reformers in
this field.2® However, so much has changed in society’s attitude towards sex-
uality and marriage during the past sixty years that it is far from impossible
that this subject will arise. Indeed, it seems likely. Who in the mid-twentieth
century could have supposed that sodomy would come to be recognized as
a constitutionally protected human right? But it has happened. Of course,
polygamy is not sodomy, but like sodomy, it can be a matter of choice for men
and women. With some reason, many object that if polygamy becomes lawful,
women will be the losers in the end, but it is possible to answer that dealing
with that problem is simply a matter of fixing upon a sensible public policy to
curb abuses. The possibility also leads to the adoption of an approach like that
taken by Judge Richard Posner.3° He treats the prohibition of polygamy as a
taboo, concluding that many women might sensibly prefer a plural marriage
with a rich man over an exclusive marriage with a poor man. He then asks: why
should women not have the ability to make that choice? He appears to think
they should.

An answer to Posner’s question is the subject of one of Witte’s most impres-
sive books: The Western Case for Monogamy over Polygamy. It is notable for
eschewing Posner’s theoretical approach, tracing instead the actual history of
polygamy from its early acceptance to its gradual abandonment in Judaism, its
later history in Europe, and then its similar history in the United States among
adherents of the Church of Jesus Christ of Latter-day Saints. Instead of spec-
ulation about possibilities, Witte relies on the history of the subject for what
it tells us about the subject. The past contains lessons, ones we should heed.

28  Sex, Marriage, and Family in John Calvin’s Geneva, vol. 1 (Grand Rapids; Eerdmans, 2005).

29  See, for example, Russell Sandberg, Religion and Marriage Law: The Need for Reform
(Bristol: Bristol University Press, 2021).

30  Richard Posner, Sex and Reason (Cambridge, MA: Harvard University Press 1992), 253—60.
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We learn that polygamy was tolerated in the Hebrew Bible. Its acceptance was
attributed, at least in part, to necessity. The Bible started with God’s direction
that the earth be filled with men and women (Genesis 1:28), or as in the story
of Abraham, Sarah, and Hagar (Genesis 16:2). Polygamy served that purpose.
But gradually the earth was filled, the practice was first restricted and then
forbidden, both by the commands of Roman emperors and those of Jewish
leaders themselves, the most influential of whom was Rabbi Gershom ben
Judah (960—ca. 1040). What may have been a necessity, or at least a possibility,
in primitive times had become a vice with the passage of time and changes in
society. The medieval canon law forbade it, as did secular law in Western lands
during the Middle Ages and beyond.

For Witte, this history matters. The pattern has been repeated more than
once. Some early Protestants had also experimented with permitting polyg-
amy. Even Luther had once recognized it as an alternative in the absence of
any possibility of divorce.3! Henry vIII seems also to have considered it as a
possibility. However, after the death of the “first generation of heady Protes-
tant reform,” the Continental movement’s leaders reversed course. They “came
down hard on polygamy.” The leaders and the law of the Church of England did
the same. By act of Parliament in 1604 polygamy became a felony.32 A chapter
in Witte’s book—“The English Case against Polygamy”—gives the significant
details, although it also exhibits an admirable completeness, shown by his cov-
erage of counter examples like the later arguments in favor of plural marriage
advanced by John Milton.33

Other examples of the normal pattern—initial inclination toward accep-
tance of polygamy followed later by its rejection—are found in the works of
Enlightenment thinkers and, of course, the history of the Mormons in the
American West during the nineteenth century. Witte’s book pays ample atten-
tion to them. In each case, early willingness to admit the possibility of plural
marriage gave way in time to its prohibition. The obvious exception is Islamic
law. The influx of immigrants from Muslim lands makes its influence a possi-
bility, although it is represented in Witte’s book by a picture of three Muslim
women holding up a sign that reads “Say No to Polygamy” (p. 442). Of course,

31 Witte, The Western Case for Monogamy Over Polygamy (Cambridge: Cambridge University
Press, 2015), 212.

32 1]ac. I, c. 11. See also his “Prosecuting Polygamy in Early Modern England,” in Texts and
Contexts in Legal History: Essays in Honor of Charles Donahue, ed. John Witte, Jr., Sara
McDougall, and Anna di Robilant (Berkeley CA: Robbins Collection, 2016), 429—48.

33 The Western Case for Monogamy Over Polygamy, 330—35.
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the book’s subject is the history of Western law, and that is what the book
describes. It is part of our history, one from which we can and should learn.
The justification for dealing with monogamy in the context of evaluating
Witte’s scholarship on legal history is that it demonstrates, almost better than
any other facet of his work, the importance that legal history has occupied in
his thought and his work. Starting with his partnership with Hal Berman, he
has followed a historical trail. And he has widened it. The subject of polygamy
demonstrates both the insights legal history provides and the respect Witte
has for them. He does not favor its revival. That is clear enough. But he does
not find or seek support for his view in a theoretical approach—feminist, eco-
nomic, or social—as fashionable as they are. He finds what he needs in the
historical record. Many times tried but always rejected after a trial: that is what
our legal history reveals about polygamy, and that has convinced Witte that it
would be a mistake to begin yet another such adventure.3* History matters.

5 Conclusion

This essay began by recalling Witte’s arrival at Emory University in the com-
pany of Harold Berman. In the years that followed, many reviews and books
have been published in praise of Berman’s scholarship,3> and Witte was an
editor of one of them. Berman had sought to integrate the study of law and
religion. He demonstrated the need for the return to taking account of one of
the vital characteristics of the study of law, one that had been prominent in
earlier centuries—its religious roots. Witte has been faithful to that insight,
and as this essay has shown, he has also gone beyond it, enriching it in (at
least) four distinct ways. His career is an advertisement for the merits of begin-
ning with an able mentor, especially one who will also become a friend.

34 See also John Witte, Jr., From Sacrament to Contract: Marriage, Relig[on, and Law in the
Western Tradition, 2nd ed. (Louisville, KY: Westminster John Knox Press, 2012), 325—30.

35  See John Witte, Jr. and Frank S. Alexander, eds., The Weightier Matters of the Law: Essays
on Law and Religion: A Tribute to Harold . Berman (Atlanta, GA: Scholars Press, 1988); and
Howard O. Hunter, ed., The Integrative Jurisprudence of Harold J. Berman (Boulder, CO:
Westview Press, 1996).



CHAPTER 4

John Witte, Jr’s Contributions to the Study of
Human Rights and Religious Freedom

Nicholas Wolterstorff

1 Introduction

For the past thirty-five years, John Witte has been actively involved in the
study of human rights and religious freedom. He has directed several major
international projects and conferences on “religious foundations of American
constitutionalism,” “Christianity and democracy in global context,”

” «

religious
human rights in global perspective,” “the problem and promise of proselytism”
and “what’'s wrong with children’s rights?”—deep collaborative explorations
of human rights and religious freedom featuring a range of interdisciplinary,
interreligious, and international perspectives. He has contributed a number of
edited volumes and journal symposia on these topics and related ones.!

Witte’s more significant and enduring contribution to this topic, however,
has come in a series of monographs: Religion and the American Constitutional
Experiment; God's Joust, God’s Justice; The Reformation of Rights; Church, State,
and Family; Faith, Freedom, and Family; and The Blessings of Liberty. Witte also
has published several articles that anticipate his sequel volume, A New Refor-
mation of Rights: Calvinist Contributions to Modern Human Rights.?

1 See, especially, John Witte, Jr,, ed., Christianity and Democracy in Global Context (Boulder, CO:
Westview Press, 1993; repr. ed. London: Routledge, 2019); John Witte, Jr. and Johan D. van der
Vyver, eds., Religious Human Rights in Global Perspective: Legal Perspectives (Dordrecht: Mar-
tinus Nijhoft Publishers, 1996); John Witte, Jr. and Michael Bourdeaux, eds., Proselytism and
Orthodoxy in Russia: The New War for Souls (Maryknoll, NY: Orbis Books, 1999); John Witte, Jr.
and Richard C. Martin, eds., Sharing the Book: Religious Perspectives on the Rights and Wrongs
of Proselytism (Maryknoll, NY: Orbis Books, 2000); John Witte, Jr. and Frank S. Alexander,
eds., Christianity and Human Rights: An Introduction. With Frank S. Alexander. Christianity
and Human Rights: An Introduction (Cambridge: Cambridge University Press, 2010); and John
Witte, Jr. and M. Christian Green, eds., Religion and Human Rights: An Introduction (New
York: Oxford University Press, 2012).

2 See, especially, John Witte, Jr. and Justin J. Latterell, “Between Martin Luther and Martin
Luther King: James Pennington and the Struggle for ‘Sacred Human Rights’ Against Slavery,”
Yale Journal of Law and Humanities 31 (2020): 205-71.
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In this chapter I divide my analysis of John Witte’s contribution to the study
of human rights and religious freedom into two main parts. In the first part,
I analyze the intrinsic significance of Witte’s contribution; in the second part,
I highlight its polemical significance.

2 The Intrinsic Significance of Witte’s Contribution

The nineteenth-century English poet Gerard Manley Hopkins introduced the
term “inscape” into the English language.? What Hopkins called the inscape of
a thing was its particular distinctiveness—the distinctiveness of a particular
tree, for example, of a particular melody, of a particular plowed field. He writes
of the grief he felt when a tree in his garden was cut down and its inscape
destroyed.*

Some things are bland; there is little if anything distinctive about them. Not
so for Witte’s writings on the topic at hand; taken together, they have a very
definite inscape. Let me describe some of that inscape, beginning with the
genre of his writings on the topic.

3 The Genre of Witte’s Contribution

The general topic of human rights and religious freedom can be treated in a
number of different ways. One’s treatment of the topic might have the charac-
ter, for example, of advocacy, arguing for the importance of human rights and
religious freedom. Though there are eloquent passages of such advocacy in
Witte’s writings, passages in which he vigorously engages naysayers of various
sorts,® his writing on the topic does not have the overall character of advocacy.

One could also treat it as a philosophical topic: what are human rights, how
are they grounded, what is religious freedom, and what accounts for the right

3 The term was Hopkins’s translation of a term that he found in the medieval philosopher/
theologian Duns Scotus: haecceitas, literally, “thisness.”

4 Hopkins used the term “inscape” in many of the writings included in John Pick, ed., A Hop-
kins Reader (Oxford: Oxford University Press, 1953). The reference to the inscape of the tree is
on page 46 of that volume.

5 See, especially, John Witte, Jr., Faith, Freedom, and Family: New Essays on Law and Religion, ed.
Norman Doe and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), 427-56 (challenging human
rights skeptics Nigel Biggar and Samuel Moyn); and John Witte, Jr. and Joel A. Nichols, “Come
Now Let Us Reason Together’: Restoring Religious Freedom in America and Abroad,” Notre
Dame Law Review 92 (2016): 427-50 (challenging First Amendment critics).
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to freedom of religion? That, too, is not how Witte treats the topic; he is not, by
profession, a philosopher—though, that said, there are a good many philosoph-
ical passages in his writings, these being invariably probing and perceptive.6

Again, one could treat the topic as one of intellectual history: what have phi-
losophers and other theorists in the Western intellectual tradition said about
the nature and grounding of human rights in general, and about the nature
and grounding of the right to religious freedom in particular? That, too, is not
how Witte treats the topic; he is not, by profession, an intellectual historian—
though, in this case too, there are many passages in his writings in which he
presents and engages what theorists across the centuries have written on the
topic. He is, de facto, an intellectual historian.

Primarily, though, Witte is a legal historian. He treats the topic, human rights
and religious freedom, primarily as a topic in legal history. What interests him
is the way human rights in general, and the right to religious freedom in partic-
ular, have figured in the concrete, often messy reality of constitutions, charters,
compacts, laws, judicial decisions, and the like in the West. The subtitle of his
recent book, The Blessings of Liberty, is “Human Rights and Religious Freedom
in the Western Legal Tradition.”

In the introduction to The Blessings of Liberty, Witte, explaining that he
writes as “a legal historian, not a Christian theologian or philosopher” says:
“Folks in my legal discipline operate closer to the ground than many high-fly-
ing human rights theorists at work today.”” This makes it sound as if theorists,
such as philosophers, deal with the same matter as legal historians, the dif-
ference being that whereas philosophers fly high over the terrain, legal histo-
rians fly low. That seems to me misleading. Later in the same passage, Witte
writes: “We legal historians ... dig out and document how, over many centuries,
our legal forebears gradually developed, by fits and starts, an ever wider set of
rights categories ... to map and deal with the complex interactions between
and among persons, associations, and authorities.” Exactly. But philosophers
don’t describe this same terrain from higher up. They do not join historians in
dealing with the “nitty-gritty, concrete complexity of the law on the books and
law in action.” Only when giving examples to illustrate their theories do they
take note of “the law on the books and law in action.”®

6 See, especially, John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights in
Early Modern Calvinism (Cambridge: Cambridge University Press, 2007), 321-45; and John
Witte, Jr., The Blessings of Liberty: Human Rights and Religious Freedom in the Western Legal
Tradition (Cambridge: Cambridge University Press, 2021), 290-303.

7 The Blessings of Liberty, 11.

8 Ibid.
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4 The Centrality of Religion in Witte’s Contribution

Let me move on from these comments about the genre of Witte’s contribution
to highlight some of the salient features of its content. It is my impression—I
have not counted the pages—that over the course of his prodigiously pro-
ductive career as a legal historian, Witte has written more extensively about
human rights in the Western legal tradition than about any other aspect of the
tradition. And what strikes one at once, when reviewing his essays and mono-
graphs on the topic, is that, almost always, religious freedom figures promi-
nently in the discussion. It would be possible to write about human rights in
the Western legal tradition and say little or nothing about religious freedom;
some writers have done exactly that. Not so Witte.

Why is this? Is it because he happens to be personally interested in reli-
gion? Witte identifies himself in his writings as a Christian. Is it because he
is a Christian that he so consistently brings religion into the picture?® Is it a
matter of personal interest on his part? Is it like someone who has taken, say,
a personal interest in freedom of assembly and who then expresses that inter-
est by writing essays and monographs in which freedom of assembly figures
prominently in their history of human rights?

No doubt the fact that Witte regularly brings religious freedom into the pic-
ture when discussing the history of human rights is a reflection of his personal
interests. But we would overlook one of the most salient aspects of the inscape
of his work if we thought it was no more than that. The following passage
opens The Blessings of Liberty:

For the past thirty years I have been writing on the history, theory, and law
of human rights and religious freedom. My main arguments have been (1)
that religion has long been a critical foundation and dimension of human
rights; (2) that religion and human rights still need each other for each
to thrive; and (3) that robust promotion and protection of religious free-
dom is the best way to protect many other fundamental rights today, even
though religious freedom and other fundamental rights sometimes clash
and need judicious balancing.!®

In short, it’s not just Witte's personal interest in religion that accounts for
the prominence of religious freedom in his writings. It's the subject matter
itself that accounts for that prominence. Writing about human rights in the

9 See further the chapter by Rafael Domingo herein.
10 The Blessings of Liberty, X1.
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Western legal tradition calls for highlighting the role of religious freedom in
that tradition.

Parenthetically, it's not only when discussing human rights that Witte high-
lights the importance of religion; the same is true of his treatment of other
segments of legal history. Witness, for example, his main books on family and
marriage law: Sex, Marriage, and Family Life in John Calvin’s Geneva (Eerdmans,
2005), The Sins of the Fathers (Cambridge, 2009), From Sacrament to Con-
tract: Marriage, Religion, and Law in the Western Tradition (Westminster John
Knox Press, 2nd ed., 2012), The Western Case for Monogamy over Polygamy
(Cambridge, 2015), Faith, Freedom, and Family, and Church, State, and Family."!
The role of religion in the Western legal tradition, both as a shaper of that tra-
dition and as shaped by that tradition, is a scarlet thread that runs throughout
Witte’s work.

When one reviews the totality of Witte’s writings on human rights and reli-
gious freedom, another feature that jumps out as distinctive of its content
is the combination of fine-grained detail in some of his monographs with a
big sweeping picture in others. Witte is a master of both the granular and the
global, of both the small and the large. Three examples of Witte’s gift for deeply
researched, detailed studies of some segment of the Western legal tradition are
these: The Reformation of Rights; Law and Protestantism: The Legal Teachings of
the Lutheran Tradition (Cambridge, 2002); and Religion and the American Con-
stitutional Experiment. Three examples of his gift for comprehensive surveys
are God'’s Joust, God's Justice; Faith, Freedom, and Family; and his most recent
attempt at pulling it all together, The Blessings of Liberty.

5 The Rhetorical Form of Witte’s Contribution

From discussing what is distinctive about the genre and content of Witte’s con-
tribution to the study of human rights and religious freedom, let us move on
to its rhetorical form. Whether he is conducting a granular study of some seg-
ment of the Western legal tradition or presenting a comprehensive survey of
human rights and religious freedom in the tradition, Witte always tells a story.

Some historical writing takes the form of describing what life was like at
some time and place in the past. In such writing, nothing much happens; there
are, at most, mininarratives. Simon Schama'’s description of life in the Nether-
lands in the seventeenth century, The Embarrassment of Riches, is a masterful

11 See further the chapter by Helen M. Alvaré herein.
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example of that sort of historical writing. Other historical writing takes the
overarching form of narrative. Happenings are reported, one thing happening
after another.

A subset of narratives in general consists of those that take the rhetorical
form of stories. What I mean by a story is a narrative that does not just tell one
thing after another but tracks a development. The historian singles out some
aspect of culture or society—be it in the past or in the present—and then tells
the story of how that came about, the story of that development.

Witte’s writing about human rights and religious freedom in the Western
legal tradition tells a story, a story both rich in detail and comprehensive in
scope. It's the story of how the “rich latticework”—his phrase—of human
rights and religious freedom that we in the West currently enjoy came about.
The story tells of the complex interplay among constitutions, laws, and judicial
decisions; it tells of the formulation of abstract principles in constitutions, of
laws putting those abstract principles into practice, and of judicial decisions
interpreting those principles and laws.

Witte identifies six main components of the American version of this rich
latticework: liberty of conscience, free exercise of religion, religious pluralism,
religious equality, separation of church and state, and no establishment of reli-
gion. He writes: “These six principles—some ancient, some new—appeared
regularly in the debates over religious liberty and religion-state relations in the
eighteenth century.... They remain at the heart of the American experiment
today—as central commandments of the American constitutional order and
as cardinal axioms of a distinct American logic of religious liberty.”2

There are high points in the story—primus inter pares of the high points in
Witte’s story being the Magna Carta and the legislation and judicial decisions
that it spawned, or the First Amendment to the United States Constitution,
and the new religious freedom experiment it unleashed. And there are low
points, too, which he takes up: places and times when rights and liberties were
constricted, especially for religious dissenters and outsiders, or for American
slaves who were reduced to chattel, or women who were subordinated and
deprived of their rights. And as with any good story, there are subplots, twists
and turns, fits and starts.

Aristotle remarked, in his Poetics, that in a good piece of fiction, the storyline
has a quality of probability about it, sometimes even inevitability. Given these
characters and this situation, it's likely that things would turn out as they did,

12 The Blessings of Blessings, 139, and elaborated in John Witte, Jr., Joel A. Nichols, and Rich-
ard W. Garnett, Religion and the American Constitutional Experiment, 5th ed. (Oxford:
Oxford University Press, 2022), 59-92.
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perhaps even inevitable. Over and over, in the story Witte tells, things might
well have gone differently. The constitutions and charters might never have
been adopted, the legislative applications might have taken a very different
form, judges might have rendered decisions quite different from those they did
render. Over and over, happenstance.

Paired with the bright story Witte tells about the emergence of our rich
latticework of rights and liberties is a dark story, a story of oppression, domi-
nation, prejudice, and discrimination. Religious liberty clauses appear in con-
stitutions and charters because, in the social context from which they emerge,
there was a history of violations of rights and constrictions of liberty. Reli-
gion cases come before courts because some person or group of persons feels
aggrieved; they believe they have been deprived of what they have a right to.
Among the many admirable features of the story Witte tells is that the dark
side of the story receives full attention; it is never obscured or hurried past.

To conclude my description of the intrinsic significance of Witte’s contri-
bution to the study of human rights and religious freedom—my description
of its inscape—Ilet me return to his thesis concerning the significance of the
right to religious freedom for the recognition of human rights in general. He
writes: “The right to religious freedom has long been a foundational part of
the gradual development of human rights in the Western tradition, and today
it is regarded as the cornerstone in the edifice of human rights.... [F]reedom
of religion embraces ... freedom of conscience, exercise, speech, association,
worship, diet, and evangelism; ... freedom of religious and moral education,
and freedom of religious travel, pilgrimage, and association with coreligionists
abroad.” This is just the beginning of Witte’s list of the rights attendant on the
right to freedom of religion both for individuals and for religious groups.

6 The Polemical Significance of Witte’s Contribution

We have been considering the intrinsic significance of Witte’s contribution,
its inscape. Let us move on to its extrinsic significance. A full description of
its extrinsic significance would, of course, pinpoint the significance of Witte’s
contribution to the field of legal history: where, for example, has he made
pathbreaking contributions, where has he expanded or corrected the work of
others, etc. Since I am myself not a legal historian but a philosopher, I will leave
it to Witte’s colleagues in the field of legal history to discuss this aspect of the

13 The Blessings of Liberty, 6.



58 WOLTERSTORFF

significance of his work.!* Let me remark, however, that, accustomed as I am to
dealing with abstractions, I have found it fascinating to observe how the ideas
of human rights and religious freedom have been embedded, over the centu-
ries, in laws, constitutions, judicial decisions, and the like. Embedded in life.
It's something like the difference between theorizing about personality types
and engaging with human beings who fit those types.

What I can do is pinpoint some of the polemical significance of Witte’s
contribution. The story Witte tells, about the emergence and employment of
the idea of human rights, has competitors. He writes: “The history of Western
rights is still very much a contested work in progress ... , with scholars still
sharply divided over the roots and routes of rights and liberties. Every serious
new historian of human rights over the past century has tended to focus on a
favorite period or person.”® Witte then lists the authors of thirteen narratives
competing with his own.

Most of the competing narratives are told by intellectual historians rather
than legal historians. Witte presents them, however, not as narratives concern-
ing the idea of human rights in the intellectual history of the West but as narra-
tives concerning the idea of human rights in the history of the West generally.
A signal contribution of Witte’s work is that it makes clear that telling the full
story of human rights in the West requires that one attend not only to its intel-
lectual history but to its legal history as well. There is a lesson in this for those
of us who are theorists: do not assume that it is theorists who gave birth to
such fundamental ideas as the idea of human rights; it may instead have been
practitioners of one sort or another.

The point is well made by one of Witte’s colleagues in the field of legal his-
tory, the historian of medieval law and jurisprudence Charles J. Reid Jr. In the
course of discussing the employment of the idea of human rights by the canon
lawyers of the twelfth and thirteenth centuries, Reid asks why so many histo-
rians instead trace the emergence of the idea to the philosophers of the four-
teenth century. The answer, he says, is that these historians, being “conditioned
to expect that the most significant debates over rights will be found in philo-
sophical treatises of scholars like Aquinas, Scotus and Ockham, simply have
not sufficiently considered juristic sources.”'6

Witte does not directly engage, in any detail, most of the thirteen alternative
narratives that he lists. One that he does engage in some detail is the narrative

14  See further the chapter by R. H. Helmholz herein.

15  The Blessings of Liberty, 16.

16 Charles]. Reid, Jr., “The Canonist Contribution to the Western Rights Tradition: An Histor-
ical Inquiry,” Boston College Law Review 33, no. 1 (Dec. 1991): 37-92, at 39.
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that, for some time now, has been dominant—the narrative which claims
that it was thinkers of the European Enlightenment—in particular, Hobbes
and Locke—who innovated the idea of natural subjective rights.'” Rather than
mentioning that Witte’s work has polemical significance and leaving it at that,
let me give some “body” to this dimension of its significance by briefly present-
ing that alternative narrative and then pointing out how Witte’s work under-
mines it. Before I do so, however, let me present another narrative that has
enjoyed considerable currency, especially in neo-Thomist circles, and point
out how Witte’s work undermines that narrative as well.

Some preliminary comments about terminology are called for. Prominent in
the two narratives that I will present is the distinction between subjective rights
and objective right. A subjective right is a right that one possesses, a right that
one has: one’s right to practice one’s religion freely, for example, or one’s right
to not be demeaned. Objective right, on the other hand, is right action: doing
the right thing: the right thing for a burglar to do is to return what he stole.

Equally prominent is the distinction between positive subjective rights and
natural subjective rights. A positive subjective right is a right that one has on
account of its having been bestowed on one by some human action: some law,
some promise, etc. A natural subjective right is a right that one has whether or
not it has been bestowed on one, a right that one has “in the nature of things.”

In the literature, one finds the term “human right” often used interchange-
ably with the term “natural right” (It appears to me that Witte uses the terms
interchangeably).!® It is my own view that the terms should not be used inter-
changeably. A human right is a right one has just by virtue of being a human
being. But there are rights one has “in the nature of things” that are not, in that
sense, human rights—for example, the right of a child to be treated in cer-
tain ways by its parent(s). This is a right possessed by a certain kind of human
being, viz., a child, not by human beings in general. Be that as it may, because
the two terms are regularly used interchangeably in the literature I will do so
as well in what follows.

Each of the narratives that I will present affirms that the idea of objective
right goes back into antiquity. What they claim is that it was only centuries

17 Another narrative that Witte engages in detail is that of Samuel Moyn, The Last Utopia:
Human Rights in History (Cambridge: Cambridge University Press, 2010); and Moyn,
Christian Human Rights (Philadelphia: University of Pennsylvania Press, 2015). See Witte,
Faith, Freedom and Family, 441-56 (chapter titled “A New Black Mass’: Evaluating Samuel
Moyn’s Account of the ‘Myth’ of Human Rights”).

18  He sets out a taxonomy of rights in The Reformation of Rights, 33—37 and further in Witte
and Green, Religion and Human Rights, 3—21.
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later that writers systematically employed the distinctly different idea of
natural subjective rights.

7 The Narrative of Subjective Rights as Beginning in the Late
Middle Ages

The narrative that I mentioned as popular especially in neo-Thomist circles
holds that it was the late medieval nominalist philosopher William of Ockham
(1265-1347) who first systematically employed the idea of natural subjective
rights, initially in the course of defending his fellow Franciscans against attacks
on the order by Pope John xx11. The most influential proponent of this narra-
tive was the French legal theorist and philosopher Michel Villey, who, from the
mid-1940s to the mid-1980s, published a voluminous and influential body of
writings on the history of the idea of subjective rights.

To understand how and why Ockham employed the idea of natural
subjective rights in his dispute with the pope, some background is necessary.'®
After the death of Saint Francis (1226), disagreements arose among his follow-
ers as to what exactly their vow of poverty consisted of. On September 28, 1230,
Pope Gregory 1X issued a bull, Quo elongati, in which he declared that the Fran-
ciscans could use the things they needed but were not to own anything, either
individually or communally. Disagreements continued. So on August 14, 1279,
Pope Nicholas 111 issued a bull, Exiit, in which he defined Franciscan poverty
more precisely. He wrote: “In temporal things we have to consider especially
property, possession, usufruct, right of use and simple factual use,” adding that
“the life of mortals requires the last as a necessity but can do without the oth-
ers.”2% He declared that the Franciscans had given up right of possession and
right of use (usus juris) but retained factual use (usus facti). In this, they were
following Christ and the apostles, who also had no rights of possession or use,
only factual use.

In late 1322, Pope John xx11 created a furor. For several years he had been
having trouble with the Franciscans over the nature of their poverty and had

19  Ibase what follows mainly on two sources: part two of Brian Tierney, The Idea of Natural
Rights: Studies on Natural Rights, Natural Law, and Church Law 1150-1625 (Grand Rapids:
Eerdmans, 1997); and John Moorman, A History of the Franciscan Order from its Origins to
the Year 1517 (Oxford: Clarendon Press, 1968). I present Villey’s narrative somewhat more
fully than I do here in Nicholas Wolterstorff, Justice: Rights and Wrongs (Princeton, NJ:
Princeton University Press, 2008), 45-50. Some sentences in my presentation here are
taken from that earlier presentation.

20  Quoted in Tierney, The Idea of Natural Rights, 94.
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become quite hostile. On December 8, 1322, he issued a bull, Ad conditorem, in
which, claiming to be interpreting the bull Nicholas had issued, he ingeniously
argued as follows. The factual use of things, which Nicholas had assigned to the
Franciscans, has to be understood as a licit use, and a licit use of something is a
rightful use of it. One’s use of something that is not a rightful use on one’s part
is a violation of justice. So the factual use of things by the Franciscans implies
the right of using those things. Now when it comes to things that perish in
the using—food, for example—it is absurd to suppose that one can separate a
right of using from a right of owning. Only the owner of something can rightly
destroy it, as one does when one swallows a piece of bread. So the Franciscans,
whatever they may say, have not really renounced all right of ownership and
all right of use, retaining only factual use. John then tightened the screws. He
declared that Christ and the apostles also did not merely use things but had
rights of possession and use, and that the Franciscans would henceforth be
judged as heretical if they denied this. And he declared that from now on the
church would no longer own the things the Franciscans used; ownership would
be turned over to the order. Like it or not, the Franciscans would be owners.

The Franciscans were stung, and several undertook to answer John, William
of Ockham preeminent among them. His response went as follows. “Every
right of using is either a natural right or a positive right.””! Now when Nicho-
las said that the Franciscans had given up every right of using, he must have
had positive rights in mind, since there were no laws, regulations, or anything
else of the sort bestowing rights of using on the Franciscans. John claimed to
be doing no more than interpreting the bull Nicholas had issued. Accordingly,
when John spoke of the right of using and the right of possession, he should be
interpreted as also having positive rights in mind.

So consider John's claim that the Franciscans did in fact retain rights of prop-
erty and of use. The Franciscans obviously had no positive rights of ownership
and use; they had renounced it all. What they had not renounced was the nat-
ural right of using what was given them. That right cannot be renounced. “It
is licit to renounce property and the power of appropriating but no one can
renounce the natural right of using.”?2 In short: the Franciscans “have no posi-
tive right, but they do have a right, namely, a natural right."23

Villey’s interpretation of the significance of Ockham’s response to the pope
was that Ockham’s employment of the idea of natural subjective rights marked
the beginning of the calamitous displacement of the traditional idea of justice

21 Quoted in ibid., 121.
22 Quoted in ibid., 164.
23 Quoted in ibid., 122.
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as objective right order by the new-fangled idea of justice as subjective rights.
Villey left no doubt that he firmly embraced the then-standard neo-Thomist
picture of medieval philosophy as reaching its apogee in Aquinas and plunging
downbhill from there, with Ockham being especially culpable for introducing
the individualist ways of thinking that led to the calamities of the Reformation,
Descartes, and the Enlightenment. Villey’s own contribution to this declinist
narrative was his development of the thesis that it was Ockham who first sys-
tematically employed the idea of subjective rights in general, and of natural
subjective rights in particular, and that it was his nominalism that made this
development possible. “William of Ockham, founder of nominalism, an indi-
vidualist philosophy ..., enemy of the pope and convicted of heresy according
to many, may be called the founder of subjective rights.”24

Villey’s defense of this interpretation of the significance of Ockham’s
employment of the idea of subjective rights came in two main parts. First, he
argued that it was indeed Ockham who first systematically employed the idea
of subjective right; before Ockham, not even the concept of positive subjective
rights had been systematically employed, so he claimed.?> Ockham was the
first to employ it systematically; and he did so in the context of arguing for the
existence of natural subjective rights. “Subjective rights from their origin and
still today are conceived of as natural rights,” wrote Villey.26 Before Ockham, it
was only the idea of objective right that was systematically employed.

To defend this sweeping claim, Villey engaged in extensive analyses of the
writings of ancient and medieval authors, with special emphasis on the ancient
Latin jurists. To those of us who are not antecedently resistant to the thought
that the ancient jurists might have employed the idea of subjective rights, Vil-
ley’s interpretations of the Latin texts often come across as willfully contorted.
Here is one example. The Roman jurist Ulpian famously defined the virtue of
being just as suum ius cuique tribuere (giving to each what is rightly his). The
formula seems obviously to employ the idea of a subjective right, that is, a right
that a person possesses. Not so, argued Villey. Stoicism was the philosophical
context of Roman juristic thought, and the Stoics thought of justice in terms of
objective right order. So what Ulpian must have meant by a person’s ius (right)
was simply a person’s share in the goods distributed by a right social order.

The second part of Villey’s defense of his interpretation consisted of argu-
ing that it was Ockham’s nominalism—his rejection of universals and his

24  Quoted in ibid., 27-28.

25  It'shard to understand the declarations of popes Nicholas and John as not making claims
about subjective rights!

26  Quoted in Tierney, The Idea of Natural Rights, 20.
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insistence that reality consisted of particulars—that made it possible and
plausible for him to introduce the concept of a subjective right and to employ
it systematically in his writings. Brian Tierney summarizes Villey’s claim thus:

The modern idea of subjective rights ... is rooted in the nominalist phi-
losophy of the fourteenth century, and it first saw the light of day in the
work of William of Ockham. Ockham inaugurated a “semantic revolu-
tion” when he transformed the traditional idea of objective natural right
into a new theory of subjective natural rights. His work marked a “Coper-
nican moment” in the history of the science of law.2”

In Villey’s words: “It is the whole philosophy professed by Ockham that is the
mother of subjective right."28

Even a casual reading of Villey’s argumentation on this point makes clear
that it comes to little more than attribution of guilt by association: subjective
rights are rights possessed by individuals, and Ockham’s nominalist metaphys-
ics contained only particulars; so it was Ockham’s nominalism that inspired
his innovative employment of the idea of subjective rights. Villey left no doubt
that, in his view, what was true in Ockham’s case remains true: the idea of sub-
jective rights has its home in individualistic ways of thinking.

8 The Narrative of Rights as Beginning in the Enlightenment

The alternative to his own narrative that Witte engages at some length in a
number of his writings can be presented more briefly, since it is more familiar
and also much less complex than the Villey narrative. It’s the claim, as men-
tioned earlier, that thinkers of the European Enlightenment innovated the
idea of natural subjective rights. Some of those who espouse this narrative
exhibit no knowledge of the Villey narrative;2° others do know of it but hold
that Hobbes and Locke were ignorant of medieval thought and newly inno-
vated the idea.

It was in the course of developing the foundations of modern political lib-
eralism that they employed the idea. We can take Locke as typical.3° Imagine,

27 Ibid., 14.

28  Quoted in ibid., 30.

29  Leo Strauss, Natural Right and History (Chicago: University of Chicago Press, 1953).

30 I discuss Locke’s views somewhat more expansively than I do here in Nicholas Wolter-
storff, Understanding Liberal Democracy: Essays in Political Philosophy (Oxford: Oxford
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says Locke, a group of persons living in a “state of nature,” that is, in the situa-
tion of not being subject to any legitimate government. The persons in such a
situation would have rights and duties—subjective rights and duties. Some of
their rights might be positive rights, bestowed on them by some act of their
fellows, such as a promise. But some would be natural rights. The most funda-
mental of these would be what Locke calls “perfect freedom”—that is, the nat-
ural right “to order their actions, and dispose of their possessions and persons
as they think fit, within the law of nature.”3! By “within the bounds of the law of
nature” Locke meant, within the bounds of natural rights and duties.

Now suppose that in the state of nature someone violates the law of nature
and wrongs another person. Then two additional rights, constituting what
Locke calls “the executive power,” come into play. Everyone has the natural
right to protect themselves, by force if necessary, to punish anyone who wrongs
them, and to demand reparations; and anyone who agrees with the injured
party that he has been wronged has the natural right to assist him in exercising
those rights.

Locke observed that it takes little knowledge of human beings to see that
where there is no government, the enjoyment of these rights is precarious.
The weak and the dull are susceptible to being wronged by the strong and the
clever; partiality leads people to charge that they have been wronged when
they have not been; anger leads them to punish excessively; etc. So groups of
people living in a state of nature get together and form a contract to establish a
state for the purpose of remedying these disadvantages. They jointly “delegate”
(Locke’s word) to the state their natural right personally to protect themselves
and their natural right personally to punish and exact reparations from those
who wrong them, and they promise to comply with the laws, directives, and
judicial decisions that the state issues pursuant to achieving the purposes for
which it was formed. They have a natural duty to keep that promise.

The social individualism of Locke’s way of thinking is unmistakable. In an
article well-known in legal circles—“Obligation: A Jewish Jurisprudence of
the Social Order"—Robert Cover, an esteemed professor in Yale Law School
and himself Jewish, wrote: “The story behind the term ‘rights’ is the story of
social contract. The myth postulates free and independent if highly vulnerable
human beings who voluntarily trade a portion of their autonomy for a mea-
sure of collective security.... [T]he first and fundamental unit is the individual

University Press, 2012), 259-65. A few sentences in the text above are taken from that
earlier discussion.
31 Locke’s Second Treatise of Government, §4.
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and ‘rights’ locate him as an individual separate and apart from every other
individual."32

Cover’s words suggest, but he does not actually say, that what was origi-
nally true remains true: the idea of natural subjective rights originated within
individualist ways of thinking, and it remains the case that it is within such
ways of thinking that the idea has its home. What Cover’s words suggest, Joan
Lockwood O’Donovan makes explicit: “the modern liberal concept of rights
belongs to the socially atomistic and disintegrative philosophy of ‘possessive
individualism.”33

The narrative told by Villey concerning natural rights in the late medieval
period, and the narrative told by O'Donovan and many others concerning nat-
ural rights in the Enlightenment, are both declinist narratives: the traditional
idea of natural objective right was calamitously displaced by the new-fangled
idea of natural subjective rights. Further, the ways of thinking that these two
narratives identify as culprits are remarkably similar. In Ockham’s case, it was
his metaphysical particularism; in the case of Locke and his cohorts, it was
their social atomism.

9 Witte’s Story Undermines the Alternative Narratives

I have said nothing, up to this point, about the actual content of Witte’s contri-
bution, other than noting that, in the story he tells, human rights and religious
freedom have been persistently and inextricably intertwined. To show how his
story undermines the two competing narratives that I have summarized, along
with the others, we must now have some of that content before us.

In the introduction to The Blessings of Liberty, Witte gives a preview of what
he will discuss in the nine highly detailed chapters that follow. No need for an
extensive summary of the story Witte tells; for our purposes here, it will suffice
to quote some sentences from his previews of the first three chapters, along
with some sentences from his summaries of these chapters.3+

32 Journal of Law and Religion 5 (1987): 65-74, at 66.

33 Joan Lockwood O’Donovan, “Natural Law and Perfect Community: Contributions of
Christian Platonism to Political Theory,” Modern Theology 14, no. 1 (Jan. 1998), 19—42, at
20. O’'Donovan makes the point more elaborately in her essay “The Concept of Rights in
Christian Moral Discourse,” in A Preserving Grace: Protestants, Catholics, and Natural Law,
ed. Michael Cromartie (Grand Rapids: Eerdmans, 1997), 143—61.

34  Iwill not follow the usual practice of putting these somewhat lengthy quotations in block
indent format.



66 WOLTERSTORFF

Witte writes: “Chapter 1 retrieves and reconstructs the gradual emergence
of rights and liberties in the teachings of the Bible, classical Roman law, and
medieval canon and civil law.” Summarizing his discussion in the chapter, he
writes: “For Western jurists and judges, rights talk was a common way to define
and defend the law’s protection, support, limitations, and entitlements of per-
sons and groups in society as well as the proper relationships between political
and other authorities and their respective subjects.... Lawyers since classical
Roman and medieval times used rights ideas and terms.”3>

“Chapter 2 zeroes in more closely to offer a lengthy study of the develop-
ment of rights and liberties in the Anglo-American legal tradition from Magna
Carta, in 1215, to seventeenth-century England and its colonies leading up to
the American Revolution.” He concludes the chapter with these sentences:
“The American constitutional founders, like the liberal Enlightenment phi-
losophers, inherited many more rights than they contributed. What they con-
tributed more than anything was a philosophical defense of these rights that
transcended particular religious premises and a constitutional system of gov-
ernance that allowed for a much broader, if not universal, application.”3

“Chapter 3 retrieves the long-deprecated teachings of the Protestant Ref-
ormation concerning natural law and natural rights, and reconstructs the
Reformers’ role in the development of human rights, religious freedom, and
democratic revolution in early modern Protestant lands. Lutherans, Anabap-
tists, and Calvinists alike made notable contributions to the expansion of pub-
lic, private, penal, and procedural rights and liberties.” Opening his discussion
in Chapter 3 Witte writes: “Some view human rights as a dangerous invention
of the Enlightenment, predicated on a celebration of reason over revelation,
of greed over charity, of nature over scripture, of the individual over the com-
munity, and of the pretended sovereignty of humanity over the absolute sov-
ereignty of God.” He wryly adds: “While such skepticism might make for good
theology in some Protestant circles today, it is not good history.”3”

In short, the systematic employment of the idea of natural subjective rights
did not begin with the philosophers of the European Enlightenment. Centuries
before the Enlightenment, the Reformers were employing the idea. Nor did it
begin with William of Ockham. It goes back to the canon lawyers of the twelfth
and thirteenth centuries, and back beyond them to the jurists of ancient Rome
and to Jewish and Christian scripture.

35  Ibid,, 8, 72.
36  Ibid, 8, 75.
37  Ibid,, 8, 76.
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The story Witte tells not only undermines these alternative stories of ori-
gins. It also undermines the claim that employment of the idea of natural
human rights is intrinsically connected to a philosophy of possessive individ-
ualism; the Reformers were not possessive individualists. And it undermines
the claim that employment of the idea of natural human rights is intrinsically
connected to philosophical nominalism. The Roman jurists, and the canon
lawyers of the twelfth and thirteenth centuries, were not nominalists.

It's true that someone whose life orientation is that of possessive individu-
alism may well find the language of rights useful for his purposes: he will insist
loudly and exclusively on his rights. But I have argued philosophically that,
rather than this being the home use of rights language, it is an abuse of the
language of rights.3® When someone comes into my presence, not only do I
have rights vis-a-vis them but they have rights vis-a-vis me. The situation is
symmetrical. And as for the supposed individualism of rights: it is sufficient to
observe that social entities also have rights—families, schools, groups, corpo-
rations, etc. Philosophical reflection yields the same results as Witte’s historical
studies.

10 Witte’s Story Undermines the Claim That Religion Does Not Merit
Special Protection

Witte’s work has an important additional dimension of polemical signifi-
cance—additional to the fact that it undermines a wide swath of alternative
narratives of human rights. The millennia-long story Witte tells about the
persistent interweaving of human rights with religious freedom constitutes a
powerful case against the claim one hears nowadays that religion deserves no
special protection.

About the discussions that led to the U.S. Bill of Rights, Witte writes: “One
key to the enduring success of [the] American experiment in religious freedom
lies in the eighteenth-century founders’ most elementary insight—that reli-
gion is special and needs special constitutional protection.” Witte notes that
this claim, that religion is special and needs special protection, is questioned
nowadays by a considerable number of political philosophers and legal theo-
rists. Religion “has become obsolete in our post-establishment, postmodern,
and post-religious age, these critics argue. Religion, they say, is too dangerous,

38  See Nicholas Wolterstorft, Journey toward Justice (Grand Rapids: Baker Academic. 2013),
chap. 10.
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divisive, and diverse in its demands to be accorded special constitutional
protection.”®?

Alluding to his own research, Witte replies: “too many of these critical
arguments fail to appreciate how dearly fought religious freedom has been
in the history of humankind, how imperiled religious freedom has become in
many parts of the world today, and how indispensable religious freedom has
proved to be for the protection of other fundamental human rights in modern
democracies.” Then, after acknowledging that religion has been responsible for
many evils, he composes an eloquent articulation of the contribution religion
makes to the flourishing of individuals and the common good. Religions “deal
uniquely with the deepest elements of individual and social life.”+0

We would be much the poorer in our knowledge of the history of human
rights and religious freedom, and in our grasp of their importance, had John
Witte not devoted his prodigious skills and energy to exploring the legal his-
tory of rights and freedoms in the West.

39  The Blessings of Liberty, 156, 163.
40  Ibid., 166.



CHAPTER 5

John Witte, Jr.’s Contributions to the Study of Sex,
Marriage, and Family Law

Helen M. Alvaré

1 Introduction

Today, the importance of the family to individual and social thriving is well
known. It is a subject continually and prolifically investigated by scholars in
the myriad areas influencing family relations and functioning: sociology, law,
culture, anthropology, medicine, and economics, to name some of the leading
arenas. The inverse dynamic is also better known: the relationship between
family fragility or breakdown and the decline of individual and social welfare.

At the same time, especially in many of the most prosperous nations, even
long-held and bedrock family norms and patterns are queried and challenged.
Given general agreement about the individual and social importance of the
family, it therefore becomes quite important to know which norms and pat-
terns conduce to individual, familial, and social strength, and which should be
resisted or altered.

Not surprisingly, in this environment of significant flux and challenge
respecting received traditions, there exists suspicion or even disdain for the
roles that history and religion—perhaps especially Christianity—have played
in shaping tradition. Both are frequently charged with possessing an insuffi-
cient regard for human rights and freedom in the arenas of sex, marriage, and
parenting. Furthermore, because of the many forces shaping personal and
social choices and outcomes in these arenas, there is a tendency to feel dispir-
ited even about the possibility of understanding contemporary problems, let
alone how to promote specific laws, values, and practices that might amelio-
rate family life, especially in situations affecting vulnerable individuals and
groups.

It is against this backdrop that one can reflect upon the immense scale of
Professor Witte’s contributions to the fields of sex, marriage, and family law.
At a time of mistrust of historical antecedents of, and religious influences
upon, current laws in these areas, Witte provides appealing reasons to consult
historical and religious subjects. He shows that these can illuminate our con-
temporary legal and cultural situations and choices. And he further proposes

© HELEN M. ALVARE, 2024 | DOI:10.1163/9789004546189_006
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that some might be not only legitimate but fruitful sources for fair-minded,
freedom-loving, and compassionate twentieth- and twenty-first-century reflec-
tion and enactment. One might call this service that Witte performs a kind of
“ressourcement’—an investigation of the wisdom and missteps of the past in
order to assist the present. Furthermore, at a time of discouragement about
how to assist individuals and families to make choices more conducive to long-
run happiness, stability, and freedom—given the myriad and complex factors
influencing family welfare—Witte shows that diverse fields of knowledge can
and do work together to offer rational and viable ways forward.

Perhaps just as important, always and everywhere—in every book and
article he has written and edited, and every conference and volume he has
organized—Witte models the tone, methods, and intellectual and personal
virtues that should inform family law scholarship going forward if it is to serve
human flourishing, particularly of the most vulnerable. He never falls prey to
temptations to serve other agendas or fashions—whether political or ideolog-
ical or religious—even during moments in history when heated controversies
are swirling in each of these spheres.

Today, nearly every leading public and private institution in the Western
world has demonstrated a preoccupation with questions about sex, marriage,
and family law. Scholars have consequently produced innumerable books and
articles on pertinent subjects. But even in this crowded field, the accomplish-
ments of John Witte stand out. In order to consider his contributions, and
simultaneously to offer some ways forward for future scholarship, this chapter
does the following: first, it addresses the historical, religious, and interdisciplin-
ary contents of Witte’s work, from time to time stopping to highlight particu-
larly impressive but likely to be overlooked contributions. Second, I consider
those personal and intellectual virtues he demonstrates, and through which he
drives family law scholarship toward a higher level, providing emerging schol-
ars a template for a career they can take pride in.

It is impossible fully to tease apart Professor Witte’s historical, religious, and
interdisciplinary accomplishments. There is considerable overlap. Still, it is
possible to begin by highlighting several particularly valuable features of each
without undue repetition.

2 History
For readers who might otherwise be inclined to associate human progress only

with more contemporary developments, Witte’s scholarship helps them to
grasp that one might better understand, evaluate, and even assist the present
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in light of its antecedents. Along with his coeditors in Sex, Marriage, and Fam-
ily in World Religions, he asserts boldly that one cannot know how to evaluate
the many changes in these arenas “or how to think about the future if we do
not understand the role of the world religions in shaping attitudes and policies
toward sex, marriage, and family in the past.™

In his historical presentations, Witte takes advantage of an important
epistemological principle: that understanding is better advanced by the use of
distinctions, not merely descriptions. Thus, he presents historical family law
and culture in ways that help readers understand by distinction the sex, mar-
riage, and family regimes that the West has today chosen for itself—including
what it has retained from the past, what it has rejected and replaced, and what
it has altered.

His historical tours are prolifically and impeccably sourced and nonideo-
logical. They offer marvelous detail, while also performing the difficult task of
summarizing very large shifts and developments that have unfolded over thou-
sands of years of Western history. He might begin with pre-Christian, Jewish,
Greek, and Roman materials, then move to the introduction of Christianity,
to medieval canon law, and to the Reformation, the Enlightenment, European
colonization, and onward to today. Sometimes he proceeds chronologically,
sometimes according to leading figures or ideas, and sometimes by way of
some combination of these approaches. Altogether, his encyclopedic coverage
allows the reader to understand not only myriad discrete matters, but also how
and why ideas spread or failed to spread, why older ideas were rejected in favor
of newer, and, throughout, to see advances or declines in respect for the dig-
nity of different members of the family, and family groups.

One note here about Witte’s capacity to take immense volumes of sources
and developments and then briefly but accurately summarize them. This is an
underappreciated feat, but immensely helpful to students and scholars alike.
They may possess less-than-detailed knowledge about a particular develop-
ment or historical period or thought-leader in the areas of sex, marriage, and
family, but cannot devote time to arrange the basics in order, even as they
require the material for purposes of building their own new scholarship. Witte
is aware that he is attempting to offer summaries that comprehend and distill
a massive amount of material while remaining accurate, but he seems to do
it with ease. In the introduction to his volume From Sacrament to Contract,
for example, he states that its “principal topical foci are Christian theological

1 Introduction to Don S. Browning, M. Christian Green, and John Witte, Jr.,, eds., Sex, Marriage,
and Family in World Religions (New York: Columbia University Press, 2006), xvII (italics
original).
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norms and Western legal principles of marriage and family life. Its principal
geographical focus is Western Europe and its extension overseas to America.
Its principal goal is to uncover some of the main theological beliefs that have
helped to form Western marriage law in the past, and so to discover how such
beliefs might help to inform Western marriage law in the future.”

Imagine aspiring to trace the entire subject of Christianity’s influence in
family law.® Or characterizing the most prominent five models of marriage over
the last two millennia, and their influences upon current Western marriage
law.# Imagine accurately characterizing the meaning of marriage throughout
history and nations as Witte does: “For marriage is one of the great mediators
of individuality and community, revelation and reason, tradition and moder-
nity. Marriage is at once a harbor of the self and a harbinger of the commu-
nity, a symbol of divine love and a structure of reasoned consent, an enduring
ancient mystery and a constantly modern invention.”> Imagine summarizing
the classical foundations of Western marriage laws and customs in thirteen
pages. Or the “biblical foundations” of the same in twenty-one pages.® Profes-
sor Witte manages.

At the same time—exhibiting the scholarly virtues elaborated upon
below—he acknowledges that his surveys are not the last word. In his and
Philip L. Reynolds’s To Have and to Hold: Marrying and Its Documentation in
Western Christendom, 400-1600, they write that the text is “not a comprehen-
sive survey of the forms and norms of marriage formation and documentation
in pre-modern Christian Europe; the surviving evidence is too scattered and
spotty, and it is subject to too many different methods of interpretation, to
make such a claim.” Instead, it is “a fair representation of the range of cus-
toms, laws and practices surrounding the formation and documentation of
marriages in pre-modern Europe and the range of legal, social, and religious
modes of scholarly analysis that can be responsibly applied to the documen-
tary evidence that has survived.””

Professor Witte can accomplish these highly useful summaries because he
has first gone into the woods—often in the company of leading experts he has

2 John Witte, Jr., From Sacrament to Contract: Marriage, Religion, and Law in the Western
Tradition, 2nd ed. (Louisville, KY: Westminster John Knox Press, 2012), 1.

3 See John Witte, Jr. and Gary S. Hauk, eds., Christianity and Family Law: An Introduction

(Cambridge: Cambridge University Press, 2017).

From Sacrament to Contract.

Ibid., 1x.

Ibid., 17-30, and 31-52.

Philip L. Reynolds and John Witte, Jr., eds., To Have and to Hold: Marrying and Its Documenta-

tion in Western Christendom, 400—-600 (Cambridge: Cambridge University Press, 2009), X.
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assembled—and examined individual trees for a great deal of time, and then
stepped back to consider the forest, while also often looking across nations,
religions, and historical periods.

Returning to a consideration of Witte’s substantive use of history, one of
his signal contributions is to paint a nuanced and carefully sourced picture of
Western nations’ turning away from explicitly religious and communal con-
ceptions of, and influences upon, sex, marriage, and family law, toward more
individualist, subjectivist, and privatized schemes. He shows how Western
lawmaking regarding marriage was once shaped by the theological beliefs and
principles of Christianity—which had itself relied upon Jewish, Greek and
Roman sources—Ilater the Church Fathers, then Roman Catholic canon law,
Reformation theology, and the contractarian ideas of the Enlightenment. He
describes how, during the twentieth and twenty-first centuries, the state and
not the church became the principal external authority governing marriage
and family life. At this time, movements arose toward recognizing far more
marital pluralism and private ordering. Both within and outside marriage,
there developed a focus upon autonomy, privacy, individual sexual gratifica-
tion, equal protection, and personal happiness.

Witte paints a rich picture showing how these twentieth- and twenty-
first-century shifts ultimately instantiated the “contractarian model” of mar-
riage, a body of ideas launched during the Enlightenment, “elaborated the-
oretically in the nineteenth century, but not implemented legally until the
twentieth century” While this model was too radical for earlier times, he writes,
it “anticipated much of the agenda for the transformation of marriage law in
the twentieth century” respecting “privacy, equality and sexual autonomy.”®
One can see this clearly in Western nations’ recent lawmaking and cultural
transformations respecting divorce, prenuptial contracts, same-sex marriage,
and nonmarital sex.

Witte assesses both what is gained and what is lost by the ascendancy of
the contractarian model, and helps us understand current misgivings about
the present array of family laws and practices, even as much progress has been
made toward fairer treatment of women, children, and persons who identify as
LGBTQ. He writes that Enlightenment contractarian notions of marriage were
designed to improve it, not abandon it, and were a reaction against “paternal-
ism, patriarchy and prudishness.”® Later, however, he writes, the rise of the
contractarian model during “the 1950s forward, seems calculated to break the
preeminence of the traditional family and the basic values of the Western legal

8 From Sacrament to Contract, 11.
9 Ibid,, 314-15.
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tradition that have sustained it."'° He often addresses how vulnerable mem-
bers of the family suffer most from the consequences of this transition, by way
of abortion, nonmarital births, divorce, and poverty, and how the contractar-
ian model can neglect the relationship between family functioning and social
welfare. Some elements of the model even pose risks to democracy, freedom,
and social justice as well.

Even as Witte’s conclusions on these matters enjoy support from interdis-
ciplinary and empirical sources, it is no small amount of scholarly confidence
and pluck that is required to question the degree of subjectivity and individ-
ualism characterizing our contemporary handling of sex, marriage, and par-
enting and to suggest that this approach has harmed the less privileged to a
greater degree.

Witte also relies upon history not only to “to take stock of the dramatic trans-
formation of marriage and family life in the world today”!! but also to mine it for
wisdom that might assist current problems, as well as to highlight its missteps
and later course corrections. This is a contribution to peace of mind. Many
political and cultural voices are inclined to conclude that present problems are
both unprecedented and insurmountable. But in Witte’s work, there is neither
nostalgia for the past nor unmitigated approval of the present. In short, he
evaluates legal and cultural stances both then and now according to the same
measure: which assist individual, familial, and social flourishing, especially of
the oppressed or weak? This contrasts with contemporary inclinations toward
uncritical acceptance of Enlightenment contractarian notions—and rejection
of earlier sex, marriage, and family norms—on the grounds that current con-
victions about human rights and freedoms are unquestionably superior.

Witte observes accurately that family transformations “on a comparable
scale to those we face today have been faced before,”? respecting matters both
large and small. He discusses, for example, the changing balance between the
private and social aspects of marriage, the shifting interrelationships between
church and state, the wisdom of broad sexual license, the ramifications of
multiple forms of family, the distinctions between annulment and divorce, the
wisdom of waiting periods before entering marriage, and whether to maintain
proportionality between the stringency of processes for entering or leaving
marriage.

Looking at one of these smaller matters as an example of mining the past
to serve the present—waiting periods between obtaining a marriage license

10 Ibid, 309.
11 Preface and acknowledgements to Reynolds and Witte, To Have and to Hold, X1v.
12 From Sacrament to Contract, 326.
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and marriage—many states are shortening or eradicating such periods. Witte
notes, however, that there might be wisdom available from the past. John Cal-
vin, for example, “took seriously the need for a delay between betrothals and
weddings.” This allowed “others to weigh in on the maturity and the compat-
ibility of the couple, to offer them counsel and commodities, and to prepare
for the celebration of their union and their life together thereafter”'® This
becomes important today in light of the observed disadvantages of conceiving
marriage as so private that couples do not feel themselves supported by, nor
answerable to, any social norms.

Similarly, earlier insights about the implications of polygamy might also
have purchase today at a time when arguments in its favor are gaining some
traction in popular and scholarly fora. Witte assists the current conversation by
discovering that the rational case against polygamy is at least as old as ancient
Judaism. He reminds us that the Hebrew word for a co-wife was “trouble.”4
He also unearths longstanding convictions that polygamy disadvantages the
“leftover” men—which can affect the peace of the larger society. It also harms
children and, particularly, those women who are very young and/or pressured
to marry.

But Witte is also willing to criticize past “wisdom.” For example, in his dis-
cussion of older laws concerning “illegitimacy” in The Sins of the Fathers, he
observes the unfairness of punishing children for their parents’ giving birth
to them outside of marriage, and lauds the later twentieth-century Supreme
Court decisions ending such children’s legal disabilities. At the same time, and
according to the same metric—children’s human rights and adults’ responsi-
bilities to children—he notes that recent sharp rises in nonmarital births have
led to a variety of social, emotional, financial, and cognitive difficulties for the
children involved.!> Regarding not only nonmarital births but also similarly
complex and delicate familial problems, Witte offers this balanced observa-
tion about the need for more enlightened solutions: “We cannot be blind to
the patriarchy, paternalism, and plain prudishness of the past. Nor can we be
blind to the massive social, psychological, and spiritual costs of the modern
sexual revolution.”’6 In short, he concludes that the past has some wisdom for

13 John Witte, Jr., “Marriage Contracts, Liturgies, and Properties in Reformation Geneva,” in
Reynolds and Witte, To Have and to Hold, chap. 13.

14  John Witte, Jr., The Western Case for Monogamy Over Polygamy (Cambridge: Cambridge
University Press, 2015), 35.

15  Ibid., 160-61, 175.

16 From Sacrament to Contract, 1X.
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us regarding the good of marital childbearing, but not necessarily regarding
the means used to attempt to curb it.

Witte’s conviction that history is an indispensable lens through which to
assess current choices respecting sex, marriage, and parenting is comple-
mented by his equally strong conviction that we cannot assess current changes
in family law “or how to think about the future if we do not understand the role
of the world religions in shaping attitudes and policies toward sex, marriage,
and family in the past.”” I turn now to his work concerning the influence that
religions have exerted upon family law and culture, and their potential to pro-
vide assistance in our time.

3 Religion

Professor Witte’s body of work about the historical association between reli-
gions and sex, marriage, and family law and culture in the West reveals per-
sistent religious influence even through the period when the crafting and
administration of family law moved from ecclesiastical to civil realms. He
demonstrates religions’ direct and indirect influence upon law and culture,
with special attention to Christianity. His masterful work From Sacrament to
Contract sets forth in historical order the leading religious, theological, and
intellectual ideas that shaped Western law concerning sex, marriage, and
the family,'® and charts the decisive moves away from religious sway in more
recent decades.

Witte carefully describes legal regimes in which church and state have over-
lapping or separate jurisdictions or aims. These accounts implicitly pose to the
contemporary mind the question whether—given the likelihood that church
and state will always possess significant interests in the well-being of spouses
and children—church and state today might find grounds for both separation
of powers and cooperation.

It should be briefly noted here that Witte does not treat “religion” or even
particular religions as monoliths. He rather writes about and organizes vol-
umes about myriad religions, and notes disputes within religions, from their
beginnings to today. For example, he helped organize and edit a volume that
treated, inter alia, the rise of “situation ethics,” the “womanist” and other

17 Browning, Green, and Witte, Sex, Marriage, and Family in World Religions, xv11 (italics
original).
18 From Sacrament to Contract, 1.
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African-American critiques, and disputes over same-sex unions, all within the
Christian tradition.!®

Witte also anticipated a more recent willingness by some lawmakers and
scholars to look to religious ideas and practices for assistance with significant
problems affecting sex, marriage, and parenting dilemmas. In his Church, State,
and Family, and his and Steven M. Tipton’s edited volume, Family Transformed:
Religion, Values, and Society in American Life, for example, the authors “pay][ ]
particular attention to the role that religious ideas, institutions, and practices
have played in the drama of the modern family, and ... judge[] their potential
to shape its future direction.”?°

Witte also defends religions against highly generalized accusations that
they have not and do not respect modern notions of human rights, particu-
larly freedom, and equality between the sexes and between heterosexuals and
homosexuals. Relying upon historical and religious primary sources, Witte pro-
poses instead that the contemporary West, more than it realizes, has benefited
from religious teachings and principles. He writes that “by 1650, Christians
of various types had already defined, defended, and died for every right that
would appear a century and a half later in the United States Bill of Rights or
in the French Declaration of the Rights of Man and of the Citizen.”?! He also
opines that “a good case has been made that modern human rights norms still
need religious and moral sources and sanctions to be fully cogent and effec-
tive even in our post-establishment and post-modern secular politics.”?? This
is because so-called neutral, objective, and value-free arguments “rest[] ulti-
mately on a foundation of fundamental beliefs and values.” At the same time,
he observes, ideas claimed to be purged of religious influences “are becoming
[in some cases] as fundamentalist about the cogency and correctness of their
ideas, methods, and arguments as Christian and other religious fundamental-
ists of the past.”?3

Regarding the particular matter of Christianity’s respect for women,
volumes edited together with Gary S. Hauk and Steven M. Tipton highlight
scholarship contextualizing Saint Paul's exhortations about the place of

19 Luke Timothy Johnson and Mark D. Jordan, “Christianity,” in Browning, Green, and Witte,
Sex, Marriage, and Family in World Religions, 77-149, at 138—47.

20 See John Witte, Jr., Church, State, and Family: Reconciling Traditional Teachings and Mod-
ern Liberties (Cambridge: Cambridge University Press, 2019); and Steven M. Tipton and
John Witte, Jr.,, eds., Family Transformed: Religion, Values, and Society in American Life
(Washington, DC: Georgetown University Press, 2005), 1.

21 The Western Case for Monogamy Over Polygamy, 25.

22 Ibid., 25—26.

23 Ibid.
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women in marriage, so that they might be more fairly understood as progress
for women against the backdrop of the first century.?* To the Galatians, for
example, Paul wrote that “there is neither Jew nor Greek, there is neither slave
nor free person, there is not male and female; for you are all one in Christ Jesus”
(Gal. 3:27—28). And to the Ephesians he wrote, “As the church is subordinate to
Christ, so wives should be subordinate to their husbands in everything. Hus-
bands, love your wives, even as Christ loved the church and handed himself
over for her” (Eph. 5:24, 25). Regarding these passages, the final chapter opines:
“But on the whole, the earlier Jesus movement and the authentic Pauline let-
ters seriously challenged the honor-shame family patterns of antiquity. They
did this by celebrating male servanthood rather than male dominance, by
applying the golden rule and neighbor love to relationships between husband
and wife, by requiring males to renounce their sexual privileges with female
slaves and young boys, and by elevating the status of women.”?>

Witte also highlights how, later in the history of Christianity, John Calvin led
reforms to the laws of Geneva that punished sexual felonies (including rape),
initiated new protections for abused wives and widows, demanded the faith-
fulness of husbands and not only wives, promoted the education of children
(so that they could come to know God through reading the scriptures), and
provided sanctuary to nonmarital, abandoned, and abused children.26

At the same time, Witte does not fail to criticize what he judges to be harm-
ful Christian influences affecting families and the law. Regarding the law of
“illegitimacy,” for example, he writes that even as ignoring the well-being of
nonmarital children is “liberty run wild,” the “historical doctrine of illegitimacy
was a Christian theology of sin run amuck.”?” And he harshly criticizes those
laws and policies inflicted upon Indigenous peoples in the name of progress,
civilization, and Western Christianity.28

A particularly admirable accomplishment of Witte’s writings about religion
and the family is his engaging an ecumenical and interfaith array of religious
scholars in conversation directed to promoting the common good.?® This is a

24  Don S. Browning, “The World Situation of Families: Marriage Reformation as a Cultural
Work,” chapter 13 in Tipton and Witte, Family Transformed, 277—78; and Gary S. Hauk,
“Jesus and St. Paul,” chapter 2 in Witte and Hauk, Christianity and Family Law, 48-49.

25 Browning, “The World Situation of Families,” 278.

26 Don S. Browning, foreword to John Witte, Jr. and Robert M. Kingdon, Sex, Marriage and
Family in John Calvin’s Geneva, vol. 1 (Grand Rapids; Eerdmans, 2005), Xx111 and 1.

27  The Sins of the Fathers, 8.

28  The Western Case for Monogamy Over Polygamy, 426.

29 See, for example, Browning, Green, and Witte, Sex, Marriage, and Family in World
Religions.
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signal contribution toward harmony in a world that continues to experience
religious clashes, within and between religions and nations. In the course of
these conversations—whether between the covers of a book or across a table
at a conference—scholars, listeners, and readers can not only appreciate what
is insightful and constructive about other faiths, but also learn to acknowledge
religions’ mutual debts. They can also better understand the significance of
their own religion’s choices by comparison with others’ Witte has facilitated
these understandings especially among Protestants, Catholics, and Jews, but
also among these denominations and Eastern religions.20

4 Interdisciplinarity

In his own writings, and by assembling teams of interdisciplinary scholars,
Professor Witte fashions presentations of issues or historical periods that take
into account the many different factors operating on sex, marriage, and family
law in the past and the present. As noted above, because an array of philosoph-
ical, theological, sociological, economic, and other factors, together, influence
behaviors and laws concerning the family, any account of relevant history,
developments, laws, and practices should incorporate insights from these var-
ious fields. Witte does this very intentionally, repeatedly, and thoroughly. In
an afterword to a law-review symposium, for example, he writes that it was
intended to “bring the enduring wisdom of religious traditions into greater
conversation with the modern disciplines of law, health, public policy, social
science, and the humanities.”3!

In addition to engaging with varying intellectual domains, Witte engages
other important axes in his interdisciplinary endeavors, including time, an
interfaith array of religions (as noted above), and geography. He will often, for
example, focus upon a specific subject or practice—for example, marriage,
divorce, sexual norms, nonmarital births, polygamy, or nonmarital sexual
relations—and explore its constants and its changes over long periods of
time. At other times, as in Sex, Marriage, and Family in World Religions, he not
only coordinates multiple subject matters according to a variety of religions

30  Seeibid., and John Witte, Jr. and Frank S. Alexander, eds., The Teachings of Modern Protes-
tantism on Law, Politics, and Human Nature (New York: Columbia University Press, 2007);
and John Witte, Jr. and Frank S. Alexander, eds., The Teachings of Modern Roman Catholi-
cism on Law, Politics, and Human Nature (New York: Columbia University Press, 2007).

31 John Witte, Jr.,, “Exploring the Frontiers of Law, Religion, and Family Life,” Emory Law

Journal 58, no.1 (2008-09): 87.
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but also allows multiple religions to understand their points of agreement
and difference. He might also use a global lens to assist individual countries
to enlarge and improve the terms of their debates over even neuralgic issues
of sex and family.3? Additional benefits of exploring sex, marriage, and fam-
ily along so many axes include the anthropological insights—and associated
potential solutions to problems—that can emerge from such a multifaceted
view of human nature and familial relations across so many varying sources
and periods.

Witte’s interdisciplinary investigations—again, whether between the cov-
ers of an edited book, or in his own writing, or at one of the many conferences
he organizes—yield important fruits. First, they often demonstrate the way in
which the disciplines of reason and religion might work together. Second, they
might yield a more complete approach to explaining a series of events or even
solving a complex problem. In what follows, I explore each of these outcomes.

First, in his own work, and also in his collaborations with others, Witte helps
to illuminate that religious teachings incorporate a practical rationality, as
against a regularly voiced suspicion that faith is devoid of or incompatible with
reason. As he and his coauthors state in Sex, Marriage, and Family in World
Religions, “[r]eligious traditions almost always combine in subtle ways natural-
istic, legal, moral, and metaphysical levels of thinking and reasoning”33—thus
the overlap between biblical teachings about sex, marriage, and parenting, and
many of the observations of the Greek philosophers. Religions might also, for
example, incorporate into their analyses complementary observations regard-
ing utilitarian reasoning, human rights, or scientifically measurable obser-
vations. Witte points out that on these grounds there even emerged some
overlaps and synergies between Christian and Enlightenment stances about
nonmarital sex, divorce, and polygamy.

The complementarity of faith and reason also features prominently in
Witte’s discussion of polygamy, during which he observes that bans on polyg-
amy predated Christianity and persisted through the Protestant Reformation
and even after Western nations disestablished Christianity. Secular bases for
such bans were not identical to the grounds of Christian condemnations, but
featured more than a few similarities.

A second advantage of Witte’s interdisciplinary projects is their yielding a
more complete approach to explaining events or even solving a complex prob-
lem. This is because an interdisciplinary lens not only respects reality—the
existence of multiple and varying forces upon laws and practices concerning

32 Reynolds and Witte, To Have and to Hold, X1v.
33 Browning, Green, and Witte, Sex, Marriage and Family in World Religions, XX111.
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sex, marriage, and parenting—but avoids telling simplistic stories. Inter-
disciplinarity avoids the tendency visible in more than a few contemporary
accounts of the family—from all political sides—to interpret the family and
its historical trajectory through narrow lenses, whether as a story of oppression
moving toward liberty, or as the progressive liberation from religious influ-
ences, or through some other lens that fails to acknowledge all of the actual
forces at work. Instead, Witte’s work provides varying, overlapping, richer,
and ultimately truer accounts of history by acknowledging and mining a wide
variety of events and fields, which together affect the laws and practices con-
cerning sex, marriage, and parenting.3* This is particularly evident in his and
Steven Tipton’s edited volume, Family Transformed. The volume considers the
impacts on the family of law, biology, technology, the economy, labor partici-
pation, and civil rights, among other arenas. It also proposes how these disci-
plines might shed light upon how to ameliorate thorny family problems.

A further noteworthy element of Witte’s interdisciplinary approach is his
ability to gather and attain cooperation and innovation among leading schol-
ars from each of the relevant disciplines. He is able to foster unusual amounts
of collegial trust among experts that, whatever the subject at hand may be, it
will be approached with reliable sources, empirical validity, scholarly exper-
tise, and—ijust as important—good will, even in the midst of competing views.
This method produces scholarship on which students and later scholars can
rely with equanimity.

5 Virtues

Professor Witte demonstrates overlapping scholarly and personal virtues that
further commend his work not only to fellow scholars and the discipline, but
also to society and to the ages. First, he makes bold to question the outcomes
of the turn to subjectivity, to adults’ individualism, and to notions of freedom
that tend more toward license and less adult responsibility. And despite the
potential for friction in such a project, he performs this work with careful lan-
guage, respect for the evidence, and an “apt and cheerful”3® manner. Witte has
charted this course during a period of family law and family-law scholarship
when relatively few intellectuals in high places are willing to question the

34  Witte and Kingdon, Sex, Marriage, and Family in John Calvin’s Geneva, XV111.

35  John Witte, Jr,, “An Apt and Cheerful Conversation on Marriage,” in A Nation Under God?
Essays on the Fate of Religion in American Public Life, ed. R. Bruce Douglass and Josh
Mitchell (Lanham, MD: Rowman & Littlefield, 2000), 91110 .
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status quo. His work, therefore, encourages other scholars to look at the evi-
dence and paves a safer path for all to do so, both now and in the future.

Second, Witte regularly evaluates the state of law and culture respecting
sex, marriage, and parenting from the perspective of vulnerable parties. In The
Sins of the Fathers3¢ for example, he sets forth the robust evidence that chil-
dren reared without the stable presence of their parents suffer disadvantages,
on average, in many domains, even as he decries “illegitimacy” law as a cruel
means of discouraging nonmarital parenting.

In a convincing contribution to both religious and civic thinking about non-
marital births, he offers a close reading of both Jewish and Christian interpre-
tations of scripture to show that the weight of scripture is against the doctrine
of illegitimacy.3” This will come as a surprise to many. Even as illegitimacy dis-
tinctions historically served the desire of the church to strengthen marriage as
the only place for sex and procreation, and to protect children by assuring two
parents’ attention, the early Church Fathers denounced the disadvantaging of
children even as they preached against nonmarital sex.38

Further attending to the vulnerable, Witte considers the fraying or break-
ing of family ties as disproportionately burdening the poor and disadvantaged
minorities, whether through abortion, nonmarital births, or divorce. He points
out how the wealthy can cushion the negative consequences of family decline
while poorer groups and even societies suffer under its weight.3?

A third signal virtue of Witte’s writing is his evenhanded treatment of posi-
tions emerging from the so-called right or left. His work is a living expression of
Saint Paul’s admonition that “whatever is true, whatever is honorable, whatever
is just, whatever is pure, whatever is lovely, whatever is gracious, if there is any
excellence and if there is anything worthy of praise, think about these things”
(Philippians 4:8). Titles of several of his works easily illustrate this virtue. There
is his coedited volume The Equal Regard Family and Its Friendly Critics,*° and
his chapter titled “An Apt and Cheerful Conversation on Marriage."* There is
also the subtitle to his Church, State, and Family book—Reconciling Traditional
Teachings and Modern Liberties. Even more noteworthy is how Witte manages

36 The Sins of the Fathers.

37 Ibid, 1—47.

38  Ibid., 27—47.

39  Ibid., 160-61.

40  John Witte, Jr., M. Christian Green, and Amy Wheeler, eds. The Equal Regard Family and
Its Friendly Critics: Don Browning and the Practical Theological Ethics of the Family (Grand
Rapids: Eerdmans, 2007).

41 Witte, “An Apt and Cheerful Conversation on Marriage.”
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to hew to this method even while treading on minefields like nonmarital
births, polygamy, same-sex marriage, abortion, and divorce.

A fourth virtue that Witte’s work displays is the use of complete, detailed,
and primary sources and accounts in service of all investigations and con-
clusions. This obviously supports other virtues apparent in both his methods
and content. The use of excellent sources, for example, will tend to fair assess-
ments of a subject, as mentioned just above. His methods stand in contrast
to some family-law scholarship that neglects influential but disliked histori-
cal figures in favor of preferred figures, or neglects primary sources in favor of
secondary summations or characterizations more suited to the author’s prior
commitments.

An excellent example of close reading of primary sources is his and Philip
Reynolds’s To Have and to Hold. One chapter, for example, considers rare
examples of dower charters during the twelfth century from two dioceses in
France.*? Witte also contributes a chapter that examines marriage contracts in
Reformation Geneva.*3 Overall, as Witte and Reynolds write, the text examines
“how, why, and when pre-modern Europeans documented their marriages—
through deeds, settlements, and charters, through the depositions used in
episcopal and consistory courts, and through other surviving indicia of the
couple’s agreement to marry.”#* It considers the function of documentation
in the process of marrying and what the surviving documents say about how
premodern Europeans understood it. It looks closely at the documents’ assign-
ments of property rights as between a husband and a wife. This research is an
excellent example of how a meticulous consideration of primary sources can
act as a window into the broader matter of the state of marriage and relations
between the sexes at a particular point in history in a particular place. Such
documents indicate what freedom of action was permitted to betrothed men
and women as compared with rights asserted by their parents, what property
rights women possessed over against the husband and his family, and what
were the separate or overlapping domains and relative strengths of the church
and the state regarding marriage.

There are more occasions of Witte’s exacting consideration of primary, even
mundane, sources as important tools for capturing the interplay of law and

42 Laurent Morelle, “Marriage and Diplomatics: Five Dower Charters from the Regions of
Laon and Soissons, 1163-1181, in Reynolds and Witte, To Have and to Hold, chap. 5.

43  John Witte, Jr.,, “Marriage Contracts, Liturgies, and Properties in Reformation Geneva,” in
Reynolds and Witte, To Have and to Hold, chap. 13.

44  Witte and Reynolds, To Have and to Hold, 1X.
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culture respecting some aspect of the family. Concerning inter- and intrafamil-
ial relations, for example, he examines the details of diriment and prohibitive
impediments to marriage contracts in medieval Roman Catholic canon law.
On the matter of the state and society’s changing culture and beliefs respecting
nonmarital childbearing, there is his review of medieval canon law’s hierar-
chy of illegitimates and legitimates. And there is his detailed examination of
sometimes small but important shifts in law to soften treatment of children
born outside of their parents’ lawful marriages. This includes looking at the
use of legal tools including putative marriage and adoption, and distinguishing
more kindly social views of such children from disapproval of their parents’
behavior.

Witte brings this same level of exacting research to his treatment of both
constancy and change over long periods of history concerning myriad ele-
ments of law and culture respecting sex, marriage, and the family. A nonex-
haustive list includes his treatment of arranged marriages, secret marriages,
marriage licenses, betrothal and engagement practices, banns of marriage,
clandestine and oral contracts, penalties for fornication, adultery, and incest,
wife and child abuse, alimony, annulment, divorce, coverture, dower, prenup-
tial contracts, impediments of blood or affinity, consummation, and church
consecration of marriages.

A notable practice complementing Witte's complete, evenhanded, metic-
ulous, and primary-sourced investigations is his coverage—in his own writ-
ing and his edited volumes—of both the major “household names” and the
less-well-known historical figures shaping the law and culture of sex, marriage,
and parenting throughout Western history. Not every student or even scholar
would have encountered the work of Henry Home, Lord Kames of Scotland, a
leading figure in the Scottish Enlightenment. And while all would have heard
of King Henry vi1I in connection with the founding of the Anglican Church,
very few would be familiar with Thomas Becon’s and Martin Bucer’s influence
upon sixteenth-century Anglican theology.

An additional virtue characterizing Witte’s methods is his realism com-
bined with modesty and even “cheerfulness” respecting proposed solutions to
notoriously difficult dilemmas affecting sex, marriage, and parenting. This is
quite difficult, as suggested above, given the wide diversity of influences upon
many family behaviors, the anger and controversy that attend many family
issues, and potentially entrenched cultural, political, or religious forces. But
Witte acknowledges and respects all of this, while simultaneously offering
compassionate and helpful prescriptions and recognizing that the law can be
an insufficient and blunt instrument. In a world awash with law reviews and
other publications suggesting sometimes sweeping legal remedies for a wide
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variety of complex problems, Witte’s methodological habit of exhibiting mod-
esty regarding what the law can accomplish is refreshing and realistic. It also
explicitly leaves open the possibility that families, civil society, and religions
can play important roles in solving various problems plaguing family life.

Professor Witte’s suggestions at the conclusion of his volume on nonmarital
children are a good example. He disclaims the “neo-puritan path” of legally
sanctioning nonmarital sexual relationships while supporting “aggressive”
paternity and maternity suits, “stiff payments of child support,” and even
tort suits by children whose parents have abandoned or abused them. He
concludes: “[g]overnment has no business policing the consensual sex of
able adults. But a single impulsive act of conceiving a child should trigger a
lifetime of responsibilities to care for that child.”*> Witte also leaves room for
nonstate actors. “{ W]e need to find creative new ways of re-engaging our fam-
ilies and neighborhoods, our worship centers and schools, our charities and
voluntary associations int eh great task of responsible sex and childrearing.46

Finally, no discussion of the work of John Witte could be complete—or
should likely even begin—without highlighting those personal virtues that
infuse both his substantive and procedural accomplishments: his unfailingly
gracious, hospitable demeanor, his measured and accurate speaking, his gen-
erosity in bringing new scholars along and introducing them to experienced
scholars, and his convening colloquies and presentations that allow accom-
plished scholars to meet in an atmosphere of good will and fair play.

6 Conclusion

Family law can be a daunting scholarly arena today. The subjects of sex, mar-
riage, and parenting are innately complex and increasingly controversial. It is
easy to write and publish provocative pieces proposing even dramatic breaks
with past norms and practices. It is far harder to hew a path that soberly con-
sults and harmonizes history, religion, and myriad empirical sciences, defers
to the needs of children and other vulnerable persons, and remembers that
the family is inescapably both private and public, both sacred and secular. Pro-
fessor Witte’s body of work more than successfully navigates this path, and
inspires not only emerging but also more experienced scholars to follow in his
footsteps.

45 The Sins of the Fathers, 177.
46  Ibid., 178.



CHAPTER 6

John Witte, Jr.’s Contributions to Legal and Political
Thought

Jonathan Chaplin

1 Introduction

John Witte’s voluminous corpus has been occupied primarily with a cluster of
closely linked concrete legal and constitutional questions, especially church-
state relations, religious freedom, family and marriage, and the religious
dimensions of human rights and constitutional democracy. These have been
accompanied and undergirded by detailed historical forays into, especially, the
contributions of the Protestant Reformation to these questions, cumulatively
amounting to a substantial independent contribution to the history of politi-
cal thought.

Witte’s work also presupposes a broad stance on a recurring question in
political theory, namely, the determination of the scope of state authority.
While most lawyers do not trouble themselves much with this question, Witte
is keenly aware of its importance. The state is the body authorized to make and
enforce public laws and to oversee an array of private-law relations, concern-
ing religion or anything else. Arguably, every law implies some sort of claim
about the scope of state authority. When we ask, why is this law proscribing,
prescribing, or permitting that kind of action?, we implicitly ask why the law-
making body ordering that class of actions takes itself to be authorized to do
so, and whether that assumption is valid both factually as a matter of law and
normatively as a matter of principle. Witte’s work speaks powerfully to the
issue as it manifests itself in the state’s interface with religion, at a time when
the reach of state authority is extensive:

The modern state, for better or worse, continues to reach deeply into vir-
tually all aspects of modern life—through a vast network of laws and reg-
ulations on education, healthcare, family, zoning, taxation, workplace,
food safety, nondiscrimination, charity, and more. Interaction between

© JONATHAN CHAPLIN, 2024 | DOI:10.1163/9789004546189_007

This is an open access chapter distributed under the terms of the cc By-Nc 4.0 license.



JOHN WITTE, JR.’S CONTRIBUTIONS TO LEGAL AND POLITICAL THOUGHT 87

the state and religious individuals and groups is inevitable, as is increased
interaction among religious groups in our pluralistic society.!

The question of the scope of state authority is not only a question about the
democratic legitimacy of state authority. For even if we have resolved that
issue—for example, by pointing to the outcome of an election or, more fun-
damentally, to a constitutional provision mandating that governments be
popularly elected or to a preamble asserting the supreme authority of “the
people’—the matter of how far the writ of democratic authority may run has
not yet been resolved. It is a cardinal assumption of a constitutional democ-
racy that not everything a democratically elected government does or seeks
to do is necessarily conducive to the public good, or even licit. The question
of the scope of state authority cannot be resolved entirely within the fields of
either constitutional doctrine or democratic theory, but requires appeal to a
broader normative political (and, as will become clear, social) theory. Exam-
ining the implications of Witte’s work for the question of state authority can
serve as a window on his broader contributions in this field.

Witte has not yet elaborated at length what his own general understand-
ing of the scope of state authority is, although elements of his view frequently
surface in his writings. In a symposium on his book Church, State, and Family,
I observed that this book does not offer an extended account of the scope of
state authority with regard to family and marriage, but rather invokes a series
of interlocking and mutually reinforcing norms to justify state action in partic-
ular cases of family regulation.? That also seems true of his other writings. This
is not a criticism, for Witte writes as a legal historian specializing in American
law, not as a legal philosopher or political theorist. And, in any case, a gen-
eral conception of state authority can be credibly constructed only on the
basis of extensive empirical evidence of actual state lawmaking, of the kind
Witte supplies in abundance. But the lacuna invites the question of what a

1 John Witte, Jr., Joel A. Nichols, and Richard W. Garnett, Religion and the American Constitu-
tional Experiment, 5th ed. (Oxford: Oxford University Press, 2022 [2000], 307. And: “Few reli-
gious bodies—and, indeed, few believers—can now avoid contact with the state’s pervasive
network of education, charity, welfare, child care, healthcare, family, construction, zoning,
workplace, taxation, security, and other regulations. Today’s governments not only enact and
enforce laws, but they also make grants, extend loans, confer licenses, enter contracts, and
control access to the civic and economic arenas. And so, both confrontation and cooperation
with the modern welfare state are almost inevitable for any organized religion whose adher-
ents and agencies venture beyond quiet worship to public engagement” (ibid., 355).

2 “The Role of the State in Regulating the Marital Family,” in Book Review Symposium, Journal
of Law and Religion 34 (2019): 509-19.
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fuller statement of his assumed conception of state authority might look like.
I acknowledge that, in responding to even one theme in such a capacious and
creative body of work as John Witte’s, it seems churlish to ask for more. Yet
he has himself stated his aspiration to present a more systematic account of
his legal and political thought, so I am delighted to be able to cheer him on in
that task!

The first part of this chapter highlights five themes in early Calvinism that
Witte has lifted up and put to work in his own legal and political thinking.
The second part continues the story by highlighting Witte’s deployment of four
central Neo-Calvinist political principles, and showing how they are operative
in his contemporary treatments of state authority. The conclusion briefly sum-
marizes his chief contributions.

2 Early Calvinist Inspirations

Witte’s extensive writings on the Reformation’s impact on law and politics
have substantially reinforced the claim that there is such a thing as “Protestant
political thought.”® He has added valuable grist to the mill of those who hold
that such thought, in its early manifestations, is not a mere reprising of scho-
lastic political thought, nor that, in the modern period, it is a mere accommo-
dation to secularizing Enlightenment thought. On the contrary, Protestantism
has been an original generative source for modern Western political thought
and practice. Witte’s historical writings—especially those on (European)
Lutheranism, Anglicanism, and Calvinism and (American) Puritanism—have
sharpened our awareness of the Protestant distinctiveness of these traditions,

3 Notably, John Witte, Jr., The Reformation of Rights: Law, Religion and Human Rights in Early
Modern Calvinism (Cambridge: Cambridge University Press, 2007); id., Law and Protestant-
ism: The Legal Teachings of the Lutheran Reformation (Cambridge: Cambridge University
Press, 2002); id., God’s Joust, God’s Justice: Law and Religion in the Western Tradition (Grand
Rapids: Eerdmans, 2005); id., The Blessings of Liberty: Human Rights and Religious Freedom
in the Western Legal Tradition (Cambridge: Cambridge University Press, 2021), chaps. 1-5;
id., From Sacrament to Contract: Marriage, Religion, and Law in the Western Tradition, 2nd
ed (Louisville, KY: Westminster John Knox Press, 2012), chaps. 5-7; id., Faith, Freedom, and
Family: New Essays in Law and Religion, ed. Norman Doe and Gary S. Hauk (Tiibingen: Mohr
Siebeck, 2021), chaps. 4-8, 15; id., “The Biography and Biology of Liberty: Abraham Kuyper
and the American Experiment,” in Religion, Pluralism and Public Life: Abraham Kuyper’s Leg-
acy for the Twenty-First Century, ed. Luis E. Lugo (Grand Rapids: Eerdmans, 2000), 243—62 (an
expanded version of which appears as chap. 6 of Reformation of Rights). See also John Witte,
Jr. and Frank S. Alexander, eds., Modern Protestant Teachings on Law, Politics, and Human
Nature (New York: Columbia University Press, 2007).
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while also deepening our appreciation of the deep diversity in what has never-
theless been a rancorous family.

While Witte’s views on the role of the state draw eclectically from many his-
torical and modern Christian and secular sources, his own affinities lie particu-
larly with sixteenth- and seventeenth-century Calvinism, notably the thought
of Calvin, Beza, Althusius, Milton, and the Puritans, and its modern rendition
in Dutch Neo-Calvinism. Witte is drawn to these Calvinist thinkers, it seems, in
part because they offer accounts that are both deeply grounded in distinctively
Protestant convictions and capable of being elaborated in applicable consti-
tutional principles—that is, ones lawyers can work with, as opposed to mere
theological or ethical platitudes that cut no ice on matters of positive law. It is
hardly surprising that Calvinism, founded by a civil lawyer, turned out more
than its fair share of legal thinkers. But it is the cogency, not only the concrete-
ness, of Calvinist arguments that Witte is drawn to, even when he departs from
their substantive conclusions. In this section I offer my own interpretive read-
ing of five abidingly significant insights he finds in such sources, accentuating
how they speak to questions of state authority.#

First, Calvinist thinkers operate with a more pronounced distinction
between ecclesial and political spheres than other Reformation thinkers, yet
without lapsing into an Anabaptist dichotomy of church and world that would
counsel Christian withdrawal from the exercise of (coercive) state authority.
Witte draws particular attention to the way in which the Reformation served
to roll back the jurisdictional overreach of the late medieval Roman Catholic
Church.? By the early sixteenth century, the church was still exercising exten-
sive authority over matters of marriage, family, property, and criminal law that,
Calvinist thinkers judged, properly belonged to secular civil authorities.® A
major consequence of the Reformation was that many such matters came to
be removed from ecclesiastical jurisdiction and transferred to civil authorities
(albeit, initially, ones that were required to be “godly”). It is worth noting that
such areas had come to be included within church jurisdiction in the Mid-
dle Ages because, under the model of the corpus Christianum, it was assumed
that church and state were populated by identical constituencies, even while
ruled by two distinct authorities. The church, then, was no less “public” than
the state, and so was entitled to exercise authority over many temporal matters

4 This reading inevitably passes over many other valuable insights he has retrieved from
Calvinism and other sources and exploited to good contemporary effect.

5 Lutherans agreed on that point.

6 “Secular” in the sense of pertaining to matters of justice “of this age” (the saeculum), not
“secularist” in the sense of closed to divine revelation.
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that were somehow implicated in its specific sacerdotal remit (res mixta).
While there were numerous turf wars in the Middle Ages over the precise
boundaries of the respective jurisdictions of church and state, the Reforma-
tion inflicted eventually fatal damage on the assumption that memberships of
church and state were coterminous.” “Public’ now came to be seen as a wider
category than “ecclesial,” and “public authority” more clearly demarcated from
church authority.

Second, within the civil realm, Calvinist thinkers offer more complex and
compelling accounts than other Reformation streams of thought about the
proper balance between claims of state authority, on one hand, and personal
and social liberty on the other. The demand for freedom from ecclesial control
of spiritual affairs naturally led to demands for greater freedom in civil affairs.
The Reformation is often charged with unleashing the emergence of individ-
ualism, and some later strands certainly did. But, as Witte amply shows, the
clamor for greater personal liberty in spiritual and civil matters was no cast-
ing off of social and political obligation, only its recalibration in the light of
Luther’s radical recovery of “the freedom of the Christian.”® Thus, we see Cal-
vinist thinkers affirming both the high priority of personal and associational
liberties and rights, especially religious ones, and the solemn duty of political
authorities, under God, to promote (coercive) civil justice across a whole soci-
ety, in ways that would indeed curtail illicit claims to liberty.

Normatively, authority and freedom are not pitted against each other. Here
Calvinist thought stands apart from forms of Lutheranism that so pitted them.
It diverges even further from stands of liberalism that proceed from an imag-
ined individual natural liberty in a hypothetical state of nature. Given such a
baseline, the obliging force of political authority then appears as a problem
to be solved, usually by some account of consent. Rather, as Witte shows, for
Calvinists, while political authority is ultimately grounded in divine authority,
so are the liberties and rights of the people; these are not the gift of the state.”
A Christian tradition which produced the heretical and authoritarian the-
ory of the divine right of kings also generated the radically liberating idea of
the divine rights of citizens. Institutional authority and personal liberty are

7 “Eventually” because the assumption lingered on for decades after the Reformation. See
Richard Hooker, Of the Laws of Ecclesiastical Polity, ed. Arthur Stephen McGrade (Cambridge:
Cambridge University Press, 1989), 130.

8 Martin Luther, “The Freedom of a Christian” [1520], in Luther: Selected Political Writings, ed.
J. M. Porter (Philadelphia: Fortress Press, 1974), 25-35.

9 Reformation of Rights, esp. chaps. 3, 4.
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simultaneously constituted and limited by the requirements of a God-given
order of justice that, in turn, must be specified in the rule of just law.

Calvinist thinkers did not, moreover, construe individual liberty and rights
as incompatible with the state’s complementary remit to promote public vir-
tue. The task of the state is not confined to the negative, remedial function of
enforcing a minimum threshold of civil order by restraining violence, disorder,
theft, and so forth. The law could never be salvific, but it could and should
prompt the virtuous public behavior necessary for the good order of society.'®
While Witte excludes from the scope of state authority today any remit actively
to promote religion, and affirms a wide suite of modern liberties, he rejects
the liberal egalitarian claim that the state should or could be neutral toward
rival conceptions of the human good. On the contrary, he appears to endorse
a limited version of state “perfectionism,”" as I think Kuyper did. It would be
interesting to know whether and how Witte might elaborate such a defense.

Third, Calvinist thinkers flesh out the content of justice in terms of princi-
ples of natural law that, while importantly clarified and deepened by scripture,
are yet in principle accessible to all, even those whose reasoning faculties have
been corrupted by sin. While Luther pitted freedom against law (except “the
law of Christ,” the moral demand of love), Calvin and his followers construed
law as central to the larger ordering sovereignty of God over all human life, a
sovereignty intended to promote the human good as well as God’s glory. Calvin
revived the standing of both natural and positive law in the early Protestant
movement. In various historical studies, Witte shows how natural-law princi-
ples, and some of their outworkings in constitutional law and political insti-
tutions, continued to carry substantial public weight in Western polities, long
after the time when the Bible could be cited as a shared public authority.!3

Fourth, Calvinist thinkers accorded a much higher place to popular polit-
ical participation than other strands of Reformation thought. Lutheranism
and Anglicanism, for example, concentrated extensive spiritual and temporal

10  See Faith, Freedom, and Family, chap. 5.

11 See my “The Role of the State in Regulating the Marital Family,” 511-12. See John Witte, Jr.,
introduction to John Witte, Jr. et al., eds, The Impact of the Law on Character Formation,
Ethical Education, and the Communication of Values in Late Modern Pluralistic Societies
(Leipzig: Evangelische Verlagsanstalt GmbH, 2021), 15-30.

12 An interesting conversation partner here would be fellow Kuyperian Nicholas Wolter-
storff, who claims that Saint Paul offers grounds only for a protectionist, not a perfection-
ist, view of the state. Wolterstorff does not, however, deny that a perfectionist role might
be defended on other grounds. See The Mighty and the Almighty: An Essay in Political
Theology (Cambridge: Cambridge University Press, 2012), 101-02.

13 See, for example, The Blessings of Liberty, chap. 4.
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authority in monarchs or princes, leaving them more vulnerable to authoritar-
ian lapses (such as Tudor and Stuart Erastianism). Witte shows how Puritan
covenant theology was a decisive influence here.!* The Puritans argued that
the “covenant of works,” long deemed to have been made with Abraham and
applying principally to the people of Israel (and codified in Torah), was in fact
first made with Adam and thus embraced all humans. It was “a natural rela-
tion in which all persons participated,” defining “every person’s role, rights, and
responsibilities in the unfolding of God’s plan.”5 Puritans also transformed the
“covenant of grace,” formerly seen as a unilateral act of divine mercy, into a
“bargained contract involving acts of divine will and human will.”6 Witte has
observed how these advances proved decisive in paving the way for the later
affirmation of a general freedom of religious conscience. But he also shows
how they generated novel concepts of social, ecclesial, and political covenants
that proved formative for Western politics.

The social covenant, for example, established the bonds of a society in which
all were bound to display public virtue and contribute to the common good,
and all were entitled to benefit from the services supplied by a variety of char-
itable and educational associations.!” Every member shared in the responsibil-
ity to sustain a morally virtuous community, and the provision of many public
goods was not exclusively, or even primarily, a direct duty of government. The
social covenant, which Witte describes as “a recipe for both associational lib-
erty and social pluralism,”8 thus also worked against the state’s assuming tasks
that could be performed by other agents. Althusius had earlier developed a
rich account of multiples types of covenantally constituted public and private
bodies, each one exemplifying a functionally specific instance of “symbiotic
association” and offering a distinctive contribution to the public good.’® Such
amodel has the effect of simultaneously mandating and distributing authority

14  See “Biography and Biology,” an extended account of which appears as chap. 5 of Refor-
mation of Rights, and a brief summary of which is found at Religion and the American
Constitutional Experiment, 37—4z2.

15  “Biography and Biology,” 253.

16 Ibid, 253.
17 Ibid, 256.
18  Ibid, 257.

19  Reformation of Rights, 181-96. For a creative contemporary application of such a “conso-
ciational” model, see Luke Bretherton, Resurrecting Democracy: Faith, Citizenship, and the
Politics of a Common Life (New York: Cambridge University Press, 2015), chap. 7; and Luke
Bretherton, Christ and the Common Life: Political Theology and the Case for Democracy
(Grand Rapids: Eerdmans, 2019), chap. 12.
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within political institutions, and of circumscribing such authority by affirming
the independent authority of other institutions.

The Puritan political covenant implied, in the first instance, a clearer juris-
dictional separation of church and state than early Calvinists, such as Calvin
and Beza, had been prepared to countenance. For the Puritans, “church and
state were the two principal seats of authority within the broader social com-
munity, each formed by a further covenant among those who had already
joined the social covenant.”2? Construed as “two separate covenantal associa-
tions, two coordinate seats of godly authority and power in society,” each bore
“a distinctive calling and responsibility, and ... a distinctive polity and practice
that could not be confounded.”?! At the same time, church and state were to
“cooperate in the achievement of the covenant ideals of the community,” the
state providing material and moral aid to the church,?? and the church both
teaching the faith and making available its own resources for the benefit of the
wider community.23

In America, several of these forms of mutual service were later scaled back
significantly, having been judged to run afoul of either the Free Exercise Clause
or the Establishment Clause (some of these curtailments Witte endorses, oth-
ers not).2* By contrast, another momentous upshot of the Puritan political
covenant—its democratic implications—expanded in significance. In the
political covenant, the people themselves, not only God and ruler, were seen
as party to the covenant by which state authority is grounded and circum-
scribed.? This tripartite covenant proved to be a crucial feeder for later liberal
social-contract theories founded on popular consent. Such theories, in turn,
facilitated the institution of a system of representative democracy based (in
time) on universal adult franchise.26

20  “Biography and Biology,” 257.

21 Ibid., 258. Thus, for example, “Political officials ... were prohibited from holding ministe-
rial office, from interfering in internal ecclesiastical government, from performing sacer-
dotal functions, or from censuring the official conduct of a cleric who was also a citizen of
the commonwealth” (258).

22 For example, by provision of public lands, the collection of tithes, the granting of tax
exemptions, or the imposition of Sunday or blasphemy laws (ibid., 258).

23 “Biography and Biology,” 259. For example, by making their buildings available for public
uses such as education and the registration of births, marriages, and deaths.

24  The scaling back is extensively documented in Religion and the American Constitutional
Experiment.

25  “Biography and Biology,” 258—61.

26 Ibid., 261. See also John Witte, Jr., ed., Christianity and Democracy in Global Context, repr.
ed. (London: Routledge, 2018 [1993]).
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Fifth, the Calvinist recognition that human sinfulness tainted not only
personal life but also social institutions—an early anticipation of “structural
sin”?’—Iled them to establish an array of structural safeguards against the
abuse of authority in church and state. For the Puritans, these included term
limits, a separation of powers, a federal distribution of authority, legal codifi-
cation (to make the law clear and accessible to all), democratic election, and
the demand that officials be people of faith and virtue. Witte shows that many
such ideas were formative on the design of early state and federal constitutions
in America.?8

All five Calvinist insights carry implications for the scope of state authority.
The first both legitimates the application of state authority in certain matters
of public order that fall outside the unique spiritual jurisdiction of the church,
and equally proscribes the state from intruding into those areas of spiritual
jurisdiction. The second resists authoritarian construals of state authority by
insisting that the same order of civil justice underwriting such authority simul-
taneously hedges it around with robust individual and associational rights
that are not concessions of the state but objective demands to which the state
must defer. It also affirms a role for state law in fostering virtuous behavior
conducive to the public good. The third implies that determining what jus-
tice requires is not the exclusive preserve of those appointed to be (or at least
claiming to be) mediators of special divine revelation, but is in principle avail-
able to all, thereby democratizing the process by which public normativity was
determined. The fourth lays the foundation for the claim that the exercise of
governmental authority must be accountable to the people in whose name it
is exercised, even if not simply responsive to every popular demand. This point
also amounts to the claim that while democracy never guarantees just laws, it
is a significant inhibitor of governmental acts that might ride roughshod over
the people’s fundamental rights and interests. The fifth tempers the exercise of
the will of both people and government by erecting a lattice of constitutional
safeguards against potential abuses of authority.2%

27 Or,more correctly, a revival of the Augustinian idea that a society can be misshapen by its
disordered loves.

28  “Biography and Biology,” 260-01.

29  The fourth and fifth points loom large in Reinhold Niebuhr’s distinctively Protestant
account of democracy in The Children of Light and the Children of Darkness: A Vindica-
tion of Democracy and a Critique of Its Traditional Defenders (New York: Charles Scribner’s
Sons, 1944).
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3 Kuyperian Trajectories, Then and Now

When we turn to the modern Calvinist sources on which Witte draws, we find
substantial continuity with earlier sources, but also striking evolutions. Pride
of place here goes to the late nineteenth- and early twentieth-century century
Dutch Neo-Calvinist church leader, theologian, institution builder, and poli-
tician Abraham Kuyper.3? Witte deploys Kuyperian insights selectively, and
critically, for his own purposes, acknowledging that it is “increasingly a back-
ground orientation” rather than an explicit focus.?! He usually deploys such
insights without announcing them as such, not least because they can be and
have been grounded in alternative sources, religious and secular. Indeed, very
likely he has himself struck upon many such insights in quite other sources.
For example, his championing of associational liberty echoes many Tocque-
villian themes. In any thinker, we need to distinguish what philosophers of
science call the “context of discovery” (the route by which an idea was encoun-
tered) and the “context of justification” (the arguments supporting it). So I
make no claim that these discrete Kuyperian insights are uniquely Kuyperian
or even Calvinist. I do think, however, that when we put together the full pack-
age of such insights, we find a model that discloses the special charisms of such
origins.

It is important to note that Witte often draws on Kuyperian insights for
their relevance to the American context, a task made easier by the fact that
Kuyper himself spoke enthusiastically of the formative impact of Calvinism
on America.3? We might say that, for Witte, Neo-Calvinism (whatever its flaws)
serves as one highly instructive working example of what Calvinist legal and
political thought might look like when it encountered the radically altered
conditions of a modernity already experiencing advanced secularization and
pluralization.®® In what follows, I take my cue from the four central constitu-
tional principles that Witte notes were appreciated by Kuyper as having been
most fully realized in America, and which Witte himself commends: freedom
of religion; a broader defense of liberties and rights; associational liberty; and

30  For an accessible introduction to Kuyper’s thought, see, for example, Jessica R. Joustra
and Robert J. Joustra, eds., Calvinism for a Secular Age: A Twenty-First Century Reading of
Abraham Kuyper’s Stone Lectures (Downers Grove, IL: InterVarsity Press, 2022).

31 Faith, Freedom, and Family, 694.

32 See Kuyper, Lectures on Calvinism (Grand Rapids: Eerdmans, 1931), chap. 3. However,
Witte critiques Kuyper’s flattering account of the American tradition (“Biography and
Biology,” 251-53).

33  Hence the apt title of James E. Bratt’s biography of Kuyper: Abraham Kuyper: Modern
Calvinist, Christian Democrat (Grand Rapids: Eerdmans, 2013).
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political pluralism.3* T indicate how these principles serve as orientations
for his treatments of concrete contemporary issues where the scope of state
authority is implicated, devoting most attention to the first principle (coupled
with the second) and the third (coupled with the fourth).

4 State Authority and Religion

The first principle is a robust commitment to the protection of freedom of con-
science and religion, of its various forms of public manifestation, and of its
outworking in a regime of “confessional pluralism” in which many religious
and secular visions are protected, and in some cases harnessed, in the pub-
lic realm.35 These commitments in turn imply “the presumptive equality of
all faiths before the law, the disestablishment of religion, and the basic sep-
aration of the offices and operations of church and state.”36 Kuyper takes the
tradition forward here by radicalizing ideas already anticipated in later Puri-
tan thought. Thus, against the Dutch Reformed Church (Hervormde Kerk) of
his day, he explicitly rejected the earlier Calvinist and Presbyterian principle
that the state had a duty to enforce true faith and offer special privileges to
the true church. His motto was “a free church in a free state,”3” under which
banner he campaigned tenaciously for a state recognition of confessional plu-
ralism in many sectors of Dutch society. The upshot was a theological model
of church-state relations allowing clear jurisdictional differentiation between
them, but also many forms of constructive cooperation—modern renditions
of the “mutual service” between the two bodies applauded by the Puritans.
This did not, however, preclude Kuyper from holding that there might still be a
recognition of God in the constitution, and that the state might maintain laws

34  Faith, Freedom, and Family, 695-98; see also chap. 10 therein. Witte expounds Kuyper’s
account of these principles more fully in “The Biography and Biology of Liberty.”

35  Witte, The Blessings of Liberty; and Witte, Nichols, and Garnett, Religion and the American
Constitutional Experiment. It is worth noting that the specific modern religious free-
doms that most contemporary religious commentators, including Witte, endorse are
much closer to what Witte identifies in the latter book as the evangelical stream in early
America than to the Puritan one (ibid., 42—46).

36  Faith, Freedom, and Family, 696. See also “Biography and Biology,” 245. Elsewhere, Witte
lists the six “essential liberties” widely recognized in early America: liberty of conscience;
free exercise of religion; religious pluralism; religious equality; separation of church and
state; and no establishment of a national religion (Religion and the American Constitu-
tional Experiment, 2).

37  Lectures on Calvinism, 99.
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against blasphemy or in support of sabbath observance, conclusions to which
Witte is unfavorable.

With great erudition, Witte has traced the historical lineage of these con-
temporary commitments in the United States, enumerated their detailed legal
implications, analyzed their shifting constitutional standing in recent decades,
warned of their political and legal fragility, and offered remedies where they are
inadequately codified or implemented. Welcoming the new era in America’s
experiment with religious freedom since 2012, he cites favorably these illustra-
tions of the Supreme Court’s strengthened protection:

[T]he Court has rejected establishment clause challenges to local legisla-
tive prayers and to a large memorial cross standing prominently on state
land. It has strengthened the autonomy of religious organizations in mak-
ing labor and employment decisions. It has insisted that religious and
nonreligious schools and students receive state aid equally as a matter
of free exercise rights. It has enjoined several public regulations, includ-
ing certain Covid-related restrictions, that discriminated against religion.
It has strengthened the constitutional and statutory claims of religious
individuals and groups to exemptions from general laws that burdened
conscience. It has insisted that death row inmates have access to their
chaplains to the very end. And the Court has even allowed the collection
of money damages from government officials who violated individuals’
religious freedom.38

I will not interrogate these specific examples, but simply note their importance
for the question of how state authority is circumscribed. Witte celebrates the
new era as, overall, a welcome advance in protecting religious freedom. Implic-
itly, he takes it as evidence of a significant improvement in the (American)
state’s “religious literacy.” It reveals that the state is learning better how to
recognize the forcefulness, distinctiveness, pervasiveness, and particularity
of religious claims and identities in the public realm, and of the variegated
social and institutional forms in which they need to manifest themselves. A
narrow strict separationism, by contrast, misconstrues religion as a matter of
private individual conscience. Ironically, this could lead both to an underesti-
mation of the scope of state authority (for example, by leaving some religious
claims unvindicated) and to an overestimation of it (for example, by imposing
improper burdens on religious associations).

38 Religion and the American Constitutional Experiment, 6.
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But the state’s heightened religious literacy does not amount to an improper
endorsement of religion. Rather it shows the state’s enhanced awareness of
religion’s true character both as a universal human impulse and as a powerful
public reality that cannot be marginalized, about which the state cannot be
blind, and that shapes the state’s performance of its own task. This is a partic-
ularly clear example of an important wider consideration. It shows that the
determination of the scope of state authority is necessarily bound up with the
state’s ability properly to identify the highly complex fabric of the public realm
which it is tasked to oversee. The state can govern justly only that which it
knows truthfully (even though that truth is fiercely contested in democratic
debate).

The point is borne out in relation to the second Kuyperian principle Witte
alludes to: the need for a broader defense of liberties and rights, beyond reli-
gious ones.3® While Witte does not set out a general theory of liberties and
rights, he does allude illuminatingly to many different kinds of liberties and
rights throughout his corpus. More than many other defenders of religious lib-
erties and rights, he shows how these are enmeshed in a mutually supporting
array of other indispensable liberties and rights that demand realization, even
as they must be judiciously balanced against each other and against a range of
duties, powers, and other legal relations.*® Here he demonstrates the impor-
tance of not just religious literacy but a broad rights literacy.

This is especially clear in his work on the family (on which more below), and
on human rights. His writings on human rights avoid the abstractness and oth-
erworldliness often plaguing purely philosophical or theological defenses of
them.* Witte robustly vindicates the concept of human rights against religious
critics who decry them as, at bottom, mere assertions of subjective human will,
lacking any intrinsic limitation. Yet his wide-ranging work in this area cumu-
latively shows how human rights are not infinitely inflatable moral claims.
Rather, they have been progressively incorporated into positive legal codes
that, however imperfectly formulated, serve as highly specific benchmarks for
the proper discharge of state authority—its use and its restraint. He shows
how the legal specification of many human rights applies pressure on state
officials to lend exceptional weight to certain fundamental human interests

39  Faith, Freedom, and Family, 697.

40 See, for example, John Witte, Jr., “Ordered Freedom: Herman Dooyeweerd’s Emerging
Theory of Rights,” in Faith, Freedom, and Family, 315-34.

41 See, for example, Faith, Freedom, and Family, chaps. 17, 18, 23, 24. John Witte, Jr, intro-
duction to John Witte, Jr. and Frank S. Alexander, eds, Christianity and Human Rights:
An Introduction (Cambridge: Cambridge University Press, 2010), 8-43; John Witte, Jr.,
introduction to John Witte, Jr. and Johan D. van der Vyver, eds, Religious Human Rights in
Global Perspective: Religious Perspectives (The Hague: Martinus Nijhoff, 1996), XviI-xxxv.
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that have proved especially vulnerable to state excess or neglect, notably the
interests of women, children, vulnerable minorities, or political dissidents.*?
Such a lending weight might demand either active intervention to protect vul-
nerable interests (the introduction of child-protection laws, for example), or
simply inaction: to protect life and liberty, often all that the state has to do is
do no harm.

Witte is fully aware that many legal rights are not human rights, that all
rights must be continually balanced against other rights and against duties,
and that they can be promulgated and enforced only by competent lawmak-
ing authorities. But he shows compellingly how embedding a special class of
human rights in law has today become one indispensable means of deter-
mining the proper scope of state authority. As he puts it, human rights have
become “the jus gentium of our times.”#3 A proper grasp of human rights has
become an essential part of the rights literacy that the state, and its citizens,
need.

Let me now return to Witte’s treatment of religious freedom, which attends
to just the kind of complexity and concreteness alluded to. Witte amply doc-
uments the past record of constitutional and judicial confusion on the public
place of religion in America, especially the lamentable absence of consistency
in much Supreme Court Establishment Clause jurisprudence.** Against such
a background, we can say that one of Witte’s most significant contributions to
an account of the scope of state authority is the formulation of an “integrated
understanding of the First Amendment religion clauses.” He captures it thus:

The free exercise clause ... outlaws government proscriptions of reli-
gion—governmental actions that unduly burden the conscience, unduly

42 Witte’s work on the legal standing of Islamic sharia councils is an instructive case study of
this concern. See, for example, Faith, Freedom, and Family, chap. 32; John Witte, Jr., Church,
State, and Family: Reconciling Traditional Teachings and Modern Liberties (Cambridge:
Cambridge University Press, 2019), chap. 10; Joel A. Nichols and John Witte, Jr., “National
Report United States of America: Religious Law and Religious Courts as a Challenge to
the State,” in Religious Law and Religious Courts as a Challenge to the State: Legal Pluralism
in Comparative Perspective: Proceedings of the 35th Congress of the Society of Comparative
Law in Bayreuth, September 10-12, 2015, ed. Uwe Kischel (Tiibingen: Mohr Siebeck, 2015),

83—111.
43 Reformation of Rights, 342.
44  “Few areas of law remain so riven with wild generalizations and hair-splitting distinc-

tions, so given to grand statements of principle and petty applications of precept, so rife
with selective readings of history and inventive renderings of precedent. Few areas of law
hold such a massive jumble of juxtaposed doctrines, methods, and rules” (Religion and
the American Constitutional Experiment, 304). It is, he thinks, approaching greater consis-
tency today (ibid., 305).
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restrict religious action and expression, intentionally discriminate
against religion, or invade the autonomy of churches and other religious
bodies. The establishment clause, in turn, outlaws government prescrip-
tions of religion—actions that coerce the conscience, unduly mandate
forms of religious action and expression, intentionally discriminate in
favor of religion, or improperly ally the state with churches or other reli-
gious bodies. Both the free exercise clause and the establishment clause
thereby provide complementary protections to the first principles of the
American experiment—Iliberty of conscience, free exercise of religion,
religious pluralism, religious equality, separation of church and state, and
no establishment of religion.*5

Further, he observes (commenting on the Establishment Clause) that such an
understanding allows for a clearer account of the “mutual service” that should
pertain between state and religion today:

The distinction between religious and political authorities and institu-
tions does not require the exclusion from the public square of faith or of
the faithful; it permits healthy and productive cooperation in the pursuit
of public goods like education, healthcare, and social welfare. The healthy
secularity that the establishment clause, correctly interpreted, promotes
means that government officials have no constitutional business inter-
fering in the internal affairs of peaceable and voluntary religious groups,
and also means that religious officials have no constitutional business
converting the offices of government into instruments of their mission
and ministry.46

This is a bold and promising account which I strongly endorse.*” However,

as Witte would undoubtedly concede, it leaves unresolved important general
questions about the scope of state authority. I mention just two.

45
46

47

Ibid., 7; see also 30s5.

Ibid, 307. Further: “Government has no business funding, sponsoring, or actively involv-
ing itself in the liturgy, worship, or core religious exercises of a particular religious school,
group, or official. Religious groups have no business drawing on government sponsor-
ship or direct funding for their core religious activities. Nor do religious groups have any
constitutional business insisting that government cede or delegate to them core political
responsibilities. All such conduct violates the principle of separation of church and state
and is properly outlawed by the establishment clause” (307).

I argue the case for the disestablishment of the Church of England in similar terms in
Beyond Establishment: Resetting Church-State Relations in England (London: scM, 2022).
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One is whether religion should continue to be regarded as “special” by the
state (as distinct from by religious adherents). Witte echoes the claim of many
religious commentators that religious freedom, as the “first freedom,” rightly
enjoys a special constitutional standing:

The founders understood that religion is more than simply another
form of speech and assembly, of privacy and autonomy; it requires and
deserves separate constitutional treatment. The founders thus placed
freedom of religion alongside freedom of speech, press, and assembly,
giving religious claimants special protection and restricting government
in its interaction with religion.*8

The claim to the specialness of religion can come in two forms, and Witte seems
to endorse both. One is that, as a matter of historical fact, religious freedom has
served as an “icebreaker” for the law’s subsequent recognition of many other
civil freedoms, such as freedom of speech and freedom of association. This is
partly a story about the journey of religious and other freedoms in the West.*?
Another is that religious freedom can claim a certain normative primacy over
others, insofar as the freedom to express convictions and hold identities that
are most fundamental to human life can be seen to undergird and mandate
claims to protection of many other deep human concerns. This is a claim about
the universality of the specialness of religion. It implies a rejection of the sug-
gestion that religious freedom claims are merely Western constructions that
carry less weight in other cultures.

Others claim that according religion special status in law risks releasing reli-
gion from the critical scrutiny that its dark sides demand,° or that religious
claims are in any case adequately accommodated under other constitutional
protections, such as freedom of conscience, speech, expression, and associa-
tion.5! The U.S. debate is framed by the fact that religion is indeed accorded
elevated constitutional status in the First Amendment. The jurisprudential
trend in much of Europe, however, has been toward generic protection, as seen
in the emergence of the legal formula of “freedom of religion or belief,” and

48  Religion and the American Constitutional Experiment, 343—44. See also ibid., 203-05.

49  Witte contrasts the chronology of rights affirmations in Catholicism (where religious
rights came last) with that in Calvinism (where they came first). The Reformation of
Rights, 330.

50  Religion and the American Constitutional Experiment, 350.

51  See, for example, Jocelyn McClure and Charles Taylor, Secularism and Freedom of Con-
science (Cambridge, MA: Harvard University Press, 2011); and Cécile Laborde, Liberalism’s
Religion (Cambridge, MA: Harvard University Press, 2017), chap. 2.
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the assessment of conscientious nonreligious belief claims in the same terms
as those of religious claims. Debate is ongoing as to whether this is causing
a general weakening of religious claims.>? It shows, again, that determining
the scope of state authority presupposes a correct identification, and naming,
of the societal realities which the state is called upon to oversee and order
accordingly.

The second question is how the state is to resolve conflicts between appar-
ently competing equality claims, both those within the field of religious equal-
ity and those between religious equality and other forms of equality. Regarding
the first, suppose the state does affirm the use of Christian (or other) prayers in
the official business of a state legislature or local government (as distinct from
permitting on-site voluntary prayers, but outside official business). As Witte
notes, in U.S. law this might be justified on the grounds of either free exercise
or history and tradition.5® Interestingly, he defends the latter on democratic,
rather than traditionalist, grounds: “So long as private parties are not coerced
into participating in or endorsing this religious iconography, and so long as
government strives to be inclusive in its depictions and representations, there
is nothing wrong with a democratic government reflecting and representing
the traditional religious values and beliefs of its people.”>*

Critics might suggest that such a decision nevertheless breaches the Estab-
lishment Clause. It might implicate the state, if not in “coercing the con-
science” of nonprofessing legislators (they could step outside), then at least
in “improperly allying the state” with (or endorsing) one faith over others.>®
Against that concern, permitting local legislative prayers might be thought jus-
tifiable by appeal to the principle of a vertical distribution of authority across
different tiers of government. The argument might be that, up to a point, such
tiers are at liberty to apply the Establishment Clause differently, perhaps by
enjoying a margin of appreciation in balancing this constraining clause against
the more permissive principles of federalism and localism. But how would one
go about balancing the two principles, each of which has robust independent
legitimacy?

52 See Faith, Freedom, and Family, chaps. 8, 9.

53  Religion and the American Constitutional Experiment, 227—28, 285-89, 351-54.

54  Ibid,, 352.

55  There is a growing European debate over how far “tradition” is being invoked to conceal
an entrenched privilege enjoyed by a “Christian (or Christian-secular) hegemony,” to the
detriment of minorities. See Sophie Anne Lauwers, “Religion, Secularity, Culture? Inves-
tigating Christian Privilege in Western Europe,” Ethnicities 23, no. 3 (June 2022): 403—25.
Witte is fully aware of the importance of religious freedom for minorities; see Faith,
Freedom, and Family, chap. 22.
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Or take a case where the claims of religion seem to run up against other
dimensions of the state’s commitments to equality.>¢ Suppose, for example,
that the state may indeed mandate equal access for religious schools to state
aid, so as to avoid discrimination against religion.5? Critics might counter that
this could skew public funding toward middle-class districts where private
religious schools mostly flourish, thereby disadvantaging poorer families and
neighborhoods. How is the claim to equal religious treatment to be balanced
against the (presumably?) equally important principle of social equality? And
might not the federal principle also permit differential regimes of religious
school funding across different states or localities; and if not, why not?8

In both examples, the question is why state authority imposes equal treat-
ment in one case but not the other. A full answer would require a broader
account of the principle of the political equality of all citizens, its differenti-
ated applications across a range of instances of law and public policy, and, wid-
ening the lens, how the state’s satisfaction of equality claims is to be balanced
against a range of other equally if not more compelling state duties.

I do not at all suggest there are easy answers to these questions, nor imply
that the prudential application of broad principles of religious freedom will
always generate neat resolution in concrete cases.>® Certainly, Witte’s “inte-
grated understanding”—no government proscriptions of or prescriptions of
religion—offers a substantial advance in clarifying the permissible scope of
state authority in this area. I merely offer two remarks on the clarificatory task.

56  The primary conflict here in recent decades, of course, has been between religious equal-
ity or liberty claims and claims regarding sex and gender.

57  See Religion and the American Constitutional Experiment, chap. 9.

58  Champions of religious freedom do not, of course, always agree on specific cases. In June
2023, an Oklahoma school board voted to approve an online Catholic public charter
school that would serve K-12 students across the state, which would make it the nation’s
first publicly funded religious charter school; see Nuria Martinez-Keel, “Oklahoma Board
Approves Nation’s First State-Funded Catholic School,” USA Today, Jun. 5, 2023. Witte’s
co-author Richard Garnett defends the decision on the grounds that governments “may
not discriminate against religious institutions that are otherwise eligible for public ben-
efits and contracts”; see Richard Garnett, “Oklahoma Catholic Charter School Passes
Constitutional Muster,” National Review, Jun. 13, 2023. John Inazu, by contrast, holds that
governments are entitled to fund religious charter schools, but not required to; see John
Inazu, “Did Oklahoma Just Violate the Establishment Clause?,” substack.com, Jun. 16,
2023.

59  Witte observes that part of the “back-and-forth” on such questions “is typical of any area
of constitutional law in action, particularly when it also involves larger questions of feder-
alism, separation of powers, and the nature of judicial review.” Religion and the American
Constitutional Experiment, 278.
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One is that, while a more fully articulated account of state authority would
not dissolve tensions about the state’s role in religion, it might serve to bring
them into useful conversation with parallel tensions across the many other
dimensions of the state’s task where the balancing of multiple complex
demands also comes with the territory. Could the case of religious freedom
prompt new expressions of sector-specific literacy that might be useful for
state regulation of, for example, the business, health, or environmental sectors
(or vice versa)?

The other is that Witte’s work clearly points up how the constraints arising
from constantly shifting historical and political contexts preclude full consis-
tency in the application of state authority in this area. Witte rightly criticizes,
for example, the “unrealistic and ahistorical spirit” of strict separationism in
regard to religion and education.®® Even if we could secure broad agreement
on an integrated understanding of state authority vis-a-vis religion, these First
Amendment border disputes are, in any case, going to be thrashed out agonis-
tically in particular contexts, with rival protagonists employing, or weighting,
different principles differently in pursuit of competing intuitions about desir-
able outcomes. To have that sobering conclusion elaborated across different
policy sectors would itself be a useful exercise.®!

5 State Authority, Nonstate Associations, and Subnational Bodies

The next Kuyperian principle I want to highlight as one of Witte’s important
contributions is his robust affirmation of associational liberty—what Kuyper
called sphere sovereignty.2 This is the notion that “standing between the state
and the individual, there are many other spheres, structures, or institutions of

60  Religion and the American Constitutional Experiment, 279. And: “Accommodating old reli-
gious traditions in modern American public life can sometimes be a bit messy or clumsy.
It is always tempting to start over, especially when standing at a clean blackboard, open-
ing a new document, or starting the first page of a new law review article. But as Justice
Souter reminded us, ‘The world is not made brand new every morning” (ibid., 353).

61  Adrian Vermeule’s reflections on the role of “determination” (determinatio) in the appli-
cation of natural-law principles, in his case mostly within administrative law, may be
instructive here. He presents a fairly sanguine reading of judicial consistency in this area.
See Adrian Vermeule, Common Good Constitutionalism (London: Polity, 2022); and Cass
R. Sunstein and Adrian Vermeule, Law and Leviathan: Redeeming the Administrative State
(Cambridge, MA: Harvard University Press, 2020).

62 Faith, Freedom, and Family, 697. On Puritan and civic republican defenses of a generic
associational plurality (“structural pluralism”), see Religion and the American Constitu-
tional Experiment, 70—71.
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authority and liberty [family, church, corporation, school, union, and other vol-
untary associations] that are important parts of how to order liberty and struc-
ture the rule of law in a given society."53 The legal rights and powers of such
associations are not creations of the state (even where it offers legal forms that
recognize them). Independent associations should be seen as jurisgenerative.

Witte’s extensive work on marriage and family, as two tightly related forms
of human association, has made a major contribution to this theme.6* Church,
State, and Family, for example, documents how the unique standing of the mar-
ital family, as a foundational association for the whole of society, has evolved
historically, and argues cogently and at times controversially for a particular
set of rights and duties attaching to it. Such rights and duties reflect what he
identifies as the six dimensions of the marital family: natural, communicative,
spiritual, social, economic, and contractual.5® These “multidimensional” rights
and liberties are not simply asserted by the wills of the separate members but
arise from the network of relations (marriage, parenthood, childhood) that
constitute a multidimensional association displaying a wide array of inher-
ent needs, interests, capacities, and freedoms (albeit, assuming very different
forms in particular instances and across different cultures). The liberty of this
association is given by its ontology—a point of general importance for a theory
of associations.

Most of Witte's other contributions in this area arise from his extensive and
detailed work on the rights and autonomy of religious associations, especially
schools, and churches or other worshipping communities.56 The liberty of
such bodies is, in part, a natural and necessary outworking of individual free-
dom of religion, since the individual pursuit of religious goals, whether wor-
ship, proclamation, social service, or education, typically requires corporate
outworking.? To this extent, Witte’s account converges with liberal accounts
that derive associational rights from individual rights. But his account of
religious associations also shows the limits of such liberal accounts. For the

63  Faith, Freedom, and Family, 696. See also “Biography and Biology,” 246.

64  See, for example, Faith, Freedom, and Family, chaps. 25-37.

65 Church, State, and Family, chap. 7.

66 See, for example, Religion and the American Constitutional Experiment, chaps, 9, 10, 12.

67  “Justas every person has the right to seek religious truth and to cling to it when it is found,
so religious communities have the right to teach and hold to their own doctrines. Just as
every person ought to be free from official coercion when it comes to religious practices
or professions, so religious institutions are entitled to be free to govern their own internal
affairs without state interference. Just as every person has the right to select their own
religious teachings and authorities, religious organizations have the right to select their
own ministers and teachers” (Religion and the American Constitutional Experiment, 339).
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corporate pursuit of even individual goals also demands sui generis rights to
associational self-governance that cannot be derived wholly from the rights of
individual members. These corporate rights are essential if associations are to
be able to set and sustain their religious identities and purposes, free from fear
that individual members might invoke state authority to subvert these iden-
tities or purposes on the grounds that they breach their supposed individual
rights. As Witte puts it: “Ensuring that religious organizations retain rights as
organizations to discharge their own appropriate authority and exercise their
own appropriate jurisdiction is a core part of religious freedom.”®8 Thus, reli-
gious associations must be free “to organize, structure, and govern themselves
in accordance with their religious mission, character, and commitments,” and
this in two distinct ways.

First, they voluntarily structure themselves internally in ways that con-
form to their religious beliefs or desires—or simply accord with what
they think will be an effective governance model. Second, religious
groups are required to structure themselves for external purposes in a
legally sanctioned form so that they may enjoy the rights, benefits, and
protections of secular legal status.5?

Witte underlines the importance of establishing the correct legal form so that
religious associations are treated, as far as possible, in accordance with their
self-chosen identity rather than being forced to modify it merely for reasons of
compliance.”® He is alert to the ongoing worry regarding “the extent to which
the state is defining and shaping the religious structure or merely reflecting
(sometimes poorly) the preexisting religious structures that communities of
faith have voluntarily created.””*

68 Ibid., 310.

69  Ibid., 3u.

70  Religious associations “have the right to be free from undue government interference
with, influence over, or control of their internal activities. When religious organizations
choose to participate in governmental programs and benefits, they should be allowed
to do so equally without the establishment clause acting as an obstacle. When they
choose to assist in providing social services, even using government funds, they should
be allowed to do so fairly but on their own terms, so long as they do not violate the free
exercise rights of the users of their services. When they resort to civil courts for resolution
of internal disputes, their internal decisions about internal matters should be respected”
(Religion and the American Constitutional Experiment, 339—40).

71 Ibid., 313. See also Julian Rivers’s chapter herein, on the limitations of a jurisdictional
approach to religious autonomy.
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This conception of associational autonomy could usefully be generalized in
two ways in the construction of a fuller account of the scope of state authority.
First, it might be broadened to include many more (perhaps all) “expressive
associations,” including many committed to nonreligious beliefs or identities.
Associational religious freedom naturally extends into a general “expressive
freedom of association.””? Arguably, all the following claims of corporate reli-
gious freedom noted by Witte apply prima facie to nonreligious expressive
associations:

churches that seek to keep their property from a dissident faction; reli-
gious schools that seek to hire like-minded believers and fire those who
fall aside; voluntary religious student groups that wish to share facilities
and funds on an equal basis with nonreligious groups; nonprofit social
service organizations that seek to serve vulnerable members of society
while holding true to their core beliefs; and even for-profit organizations
and entities that seek to participate in the economic marketplace with-
out sacrificing their convictions.”

If so, that might have a bearing on whether the state should regard religious
associational rights as special.

Second, expressive associational freedom is but one instance of a generic
associational freedom essential to a healthy civil society. The state must facili-
tate, via a variety of legal and policy instruments, a broad regime of protection
and support for multiple independent associations pursuing any number of
licit purposes. As Witte has shown, expressive freedom itself rests upon the
ability of the association to exercise an array of other associational rights and
powers, such as the right to legal personality (necessary for standing), to deter-
mine its internal constitution, to own and dispose of property, to enter into
employment, service, or other contracts, to choose a location, and to pursue
any purposes consistent with its articles of association (where it has them).

While the legal dimensions of this theme have not yet penetrated far into
mainstream social and political theory, it only takes a moment'’s thought to see
how essential such an array of rights and powers is to the proper functioning
of bodies like businesses, universities, trade unions, professional associations,

72 William A. Galston, Liberal Pluralism: The Implications of Value Pluralism for Political
Theory and Practice (Cambridge: Cambridge University Press, 2002), chap. 10. See also
John Inazu, Confident Pluralism: Surviving and Thriving through Deep Difference (Chicago:
University of Chicago Press, 2016), chap. 2.

73 Religion and the American Constitutional Experiment, 341.
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voluntary bodies, cultural organizations, and many more. Critically, the legally
sanctioned forms in which such bodies structure themselves require that the
state, again, accurately identify and defer to the entities it is engaging with and
not force them into a mold that would skew those identities. Thus, for exam-
ple, to offer to a university a legal structure designed primarily for a commer-
cial enterprise, or incrementally to manipulate it—for example by perverse
financial incentives—to mimic such an enterprise would be an improper exer-
cise of state authority.

A defense of the rights of religious associations would, then, be strength-
ened were it shown to be one instance of a generic theory of associational
rights with wider implications for determining the scope of state authority.”*
Such a theory would need to be attentive to the ontology of many distinct types
of association. There would, of course, be many commonalities across such
associations that might be reflected in shared legal forms—for example, asso-
ciations of different types being grouped into a single category of charities for
tax purposes, or elements of corporate law applying to both for-profit enter-
prises and social enterprises. But there would be other distinctive elements
of associations that the state would need to attend to if its authority were to
be exercised appropriately and justly.”> For example, the importance of a legal
distinction between a marriage and a privately ordered contract is demon-
strated cogently in Church, State, and Family (chapter 11). This is not because
the state is bound to prefer Christian or traditional marriage, but because it
has duties to protect the rights of weaker parties, typically women and chil-
dren, that might be rendered vulnerable if regulated merely under easily dis-
soluble interindividual contracts. The importance of a distinction between an
expressive and a nonexpressive association is also clear from Witte’s argument
that associations established primarily to advance religious (or other con-
scientious) purposes may need specific exemptions not required by others.

74 A significant debate in political theory emerging today concerns how claims to associa-
tional autonomy can be reconciled with the claim of the state to “democratic sovereignty.”
“Pluralists,” such as those who, like Witte, champion “corporate religious liberty,” some-
times find themselves at odds with “democratic sovereigntists,” such as liberal egalitarians
like Laborde, in Liberalism’s Religion, chap. 5. The latter argue that, however much the
state may defer to associational autonomy, only it retains the final authority to determine
the precise legal scope of such autonomy. Witte’s work on sharia councils shows that he
broadly accepts this latter claim, but his work on religious associations shows he would
argue for wider associational autonomy than many liberal egalitarians.

75  US. lawyers will know the fine-grained distinctions between different kinds of associ-
ation recognized in U.S. law. On the options for religious bodies, see Religion and the
American Constitutional Experiment, 311-15.
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Again, the point applies generally: just as the state’s proper discernment of the
societal realities it oversees requires religious literacy when ordering religious
matters, so it requires a general associational literacy when ordering the broad
range of matters pertaining to many types of association (religious or other-
wise). Otherwise it risks neglecting, mistreating, or flattening them.

So far I have considered the state’s role in protecting the integrity and
self-governance rights of associations. Witte is aware, too, that associational
liberty serves broader societal purposes beyond the protection of these inter-
nal features. One purpose is to facilitate the emergence of organized conduits
for the forming and flowering of individual capacities, protecting “important
opportunities for the individual to flourish in externally guided but self-chosen
ways.”’® A second purpose is to acknowledge that free, self-governing centers
of social power, other than the state, act as “bulwarks against state tyranny,”
preserving the independence of civil society against improper state intrusion
and, by restraining the state, supporting the effectiveness of the rule of law.””
These purposes have been amply treated by theorists of civil society, associa-
tive democracy, and moral pluralism.”® This work is relevant in disclosing how
individual associations function with larger, complex associative matrices
that, as important components of public space, may also require legal protec-
tion and support. A third societal purpose, still to be adequately acknowledged
in the mainstream, is to protect the unique qualities of religious associations,
allowing them to offer contributions to the common good that might not oth-
erwise be forthcoming. As Witte puts it:

[A] healthy understanding of [religion-state] separation enhances and
promotes authentic pluralism in society by safeguarding and even cel-
ebrating religious organizations’ distinctiveness. In turn, when the law
recognizes and vindicates the independence and autonomy of religious
institutions, it further empowers and enables them to contribute in a vari-
ety of ways to the common good and to the flourishing of all persons....
[R]eligious groups and activities deserve to be free precisely because

76 Faith, Freedom, and Family, 696. “Plural social institutions must remain strong for the
individual to have places to flourish” (697).

77  Ibid, 696-97. Businesses are not typically included in most definitions of civil society, but
the point does not affect my argument at this point.

78 See, for example, Paul Hirst, Associative Democracy: New Forms of Economic and Social
Governance (Ambherst: University of Massachusetts Press, 1994); Nancy L. Rosenblum,
Membership and Morals: The Personal Uses of Pluralism in America (Princeton: Prince-
ton University Press, 1998); and Don E. Eberly, ed., The Essential Civil Society Reader: The
Classic Essays (Lanham, MD: Rowman & Littlefield, 2000).
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they are religious, precisely because they engage in sectarian practices,
precisely because they sometimes take their stand above, beyond, and
against the cultural mainstream, thereby providing leaven and leverage
for the polity to improve.”

Associational liberty is a question of the relation between the state and non-
state bodies. It gives rise to one kind of pluralism. Importantly, Witte distin-
guishes this from a very different kind, political pluralism, by which he means
the principle of a vertical distribution of political authority across several
tiers—what Kuyper calls “orderly federalism.”8° The two senses are blended
in the thought of Althusius. As Witte shows, Althusius developed a highly
original account of “symbiotic association” in which successive tiers of public
authority are built up from below by popular consent, partly on the basis of
private bodies, such as families and corporations.8! But given the extent and
complexity of state authority today, it is highly important to distinguish the
two senses. Associational liberty is the liberty of bodies that are not part of
the state and that are constituted to pursue a wide array of purposes distinct
from the unique purposes of the state. Political pluralism calls for a particular
distribution of authority across different tiers of a single body, the state, which,
in all its manifestations and via all its organs, pursues those unique purposes.

Distributing political authority vertically is a typically Calvinist method for
ensuring that political power is widely dispersed among office-holders, who,
sinners like the rest of us, will always be tempted to concentrate power in their
own hands. Kuyper praises the federal principle at work in the formation of
the Dutch Republic; and Witte imagines that Kuyper would have celebrated
the principle’s codification in the Tenth Amendment of the U.S. Constitution,
which “reserves to the states all powers not specifically given to the federal gov-
ernment, as well as to the critical role of state and local governments in sharing
the governance of the nation.”2 Vertical distributions of political author-
ity have not been an explicit focus of Witte’s work on contemporary issues,
although their implications for the regulation of religion crop up in several of
his writings.83

79  Religion and the American Constitutional Experiment, 357, 359.

80  Faith, Freedom, and Family, 697.

81 Reformation of Rights, chap. 3.

82 Faith, Freedom, and Family, 697.

83  Onreligion and education, for example, he notes, with seeming approval, that “state and
local legislatures have used the Court’s relaxed establishment clause scrutiny and greater
deference to local lawmaking as an invitation to experiment anew with religion and
education” (Religion and the American Constitutional Experiment, 279).
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A fuller defense of such a vertical distribution would be a valuable addition
to a contemporary Kuyperian-inspired account of the scope of state authority,
not least because Kuyper’s successors both in the Netherlands and, more sur-
prisingly, in North America have not devoted much thought to it.3% Herman
Dooyeweerd, for example, writing under a unitary Dutch state, construed the
vertical distribution of authority as a prudential matter for the central gov-
ernment to decide pursuant to its task of promoting public justice across the
nation as a whole. While he attributed a principled sphere sovereignty to many
nonpolitical authorities (families, churches, trade unions, and so forth), he
attributed only a contingent autonomy to subnational tiers of political author-
ity, the scope of which, he thought, was properly determined by the national
state.8% Such a view might be thought to stand in tension with the historical
process by which most federations have been formed, namely, on the basis of
the consent of the federating bodies which thought themselves to enjoy an
original political sovereignty which was then pooled.86 Few American Kuyper-
ians have lent support to reactionary states’ rights movements, but many have
expressed alarm at the massive expansion of federal power in the modern
period. So it is an interesting question whether a Kuyperian-inspired account
of state authority could come up with any original proposals regarding the just
balancing of national, state, and local authorities.87

6 Conclusion

I have interpreted John Witte’s contribution to legal and political thought pri-
marily through the lens of his readings of early and modern Calvinist sources;
there are other possible lenses. I identified five principles arising from early
Calvinism and four from Neo-Calvinism that seem to serve broadly to orient
his constructive work in these fields. I have also shown how both also presup-
pose certain commitments in the field of social, and especially associational,

84  His followers in the United States and Canada have concentrated mostly on issues of reli-
gious freedom, confessional and associational pluralism, and social justice, saying little
about the federal dimensions of these nations’ polities.

85  SeeJonathan Chaplin, Herman Dooyeweerd: Christian Philosopher of State and Civil Society
(Notre Dame, IN: University of Notre Dame Press, 2011), 263—64.

86  See Nicholas Aroney, “Federalism: A Legal, Political, and Religious Archaeology,” in
Christianity and Constitutionalism, ed. Nicholas Aroney and Ian Leigh (New York: Oxford
University Press, 2022), 303—24.

87  Canadian Kuyperians have, for example, been foremost in campaigning on behalf of
self-governance rights for First Nations communities.
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theory. At various points I have gestured toward issues that invite further clar-
ification, elaboration, and integration in possible future work in these areas.
The unifying thread in these assessments has been the question, arising in
political theory, of the proper scope of state authority on religious and more
general matters. This is not the only, perhaps not the primary, question in polit-
ical theory, but it is one that pervades many others. We are broadly familiar
with the family of positions in liberal political theory on state authority (clas-
sical liberal, liberal egalitarian, libertarian, and so forth). Much has also been
written on the parallel array of stances within Catholicism (various iterations
of Thomism, liberation theology, integralism, and more). It seems to me that
one of Witte’s major contributions has been to point toward one authentic
contemporary iteration of a characteristically Protestant theory of the state.
This is marked by a robust defense of individual rights and liberties, of an asso-
ciational and federal pluralism, and of a broad and multidimensional concep-
tion of the public good, all held in a distinctive equipoise.®® Such a conception
shares many particular features with the state as understood in several modern
liberal democracies, while diverging from secular liberal views on a number of
particulars. But it contrasts with secular liberalism in grounding these features
in a conception of the state seen as teleologically ordered to justice and the
public good, and covenantally constituted so as to pursue them. As John Witte
moves further in his journey from “retrieval” to “reconstruction” (as Rafael
Domingo puts it), the prospect of him further elaborating such a Protestant
theory is an enticing one.89

88  Ioffer sketches of such a theory in Faith in Democracy: Framing a Politics of Deep Diversity
(London: scM, 2021), and “Justice: Constitutional Design and the Purpose of the Political
Community,” in Aroney and Leigh, Christianity and Constitutionalism, 367—87.

89  In “The Role of the State in Regulating the Marital Family,” I suggest some possible con-
versation partners in that future task (519). Another is the Adrian Vermeule of Common
Good Constitutionalism. This book has proved highly controversial, not only because of
its content but also because its author is a prominent and bullish advocate of “Catholic
integralism” (albeit not in that book). Such integralism is incompatible with Witte’s com-
mitments to equal religious liberty and disestablishment, but Vermeule’s proposal that
the purpose of the state is the promotion of the “common good” (as understood in “the
classical legal tradition”) seems partly convergent with Witte’s position.



CHAPTER 7

Building an Interdisciplinary University from the
Center Out

Gary S. Hauk

In one of the more recent, and perhaps the most personally revelatory, of his
long list of books published over the past forty-some years, John Witte, Jr. recalls
that as a child and adolescent growing up in Canada, he played a lot of soccer.!
Or, at least, he played enough to be sufficiently skillful as a center haltback to
be in the thick of things much of the time. Playing offense as well as defense,
he had opportunities to score but also to steal the ball from opponents. What
gave him as much pleasure as anything, he remembers, was the joy of passing
the ball at just the right moment to enable a teammate to score. This assist
counted almost as much as if John had scored the goal himself. Toting up stats
at the end of the season, he took great pride in the number of his assists.

Comparing this sporting activity to his professional life, John reflected in
this recent essay that he still finds satisfaction as a kind of intellectual center
halfback. In his work as a teacher, scholar, and director of an influential aca-
demic center, joy often comes in passing the ball—in this case, suggesting a
dissertation topic for a student, inviting a colleague for a visiting lectureship,
or collaborating on a book. All of these initiatives involve fellow scholars—
teammates—in probing the relationship of law and religion.

This game has been going on much longer than regulation—some
forty years—and by now the score has been run-up to ridiculous numbers.
And along the way, John Witte has made more assists than statisticians can
adequately tabulate.

The playing field for much of this fun has been Emory University, where
John served from 1987 to 2022 as director of what is now called the Center for
the Study of Law and Religion (CSLR). In 2022, he stepped away from day-to-
day administration of the center and appointed a new executive director while

1 John Witte, Jr., “Assists and the Legal Profession,” in id., Table Talk: Short Talks on the Weightier
Matters of Law and Religion (Leiden: Brill, 2023).
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continuing as the faculty director and chair of an advisory board that oversees
strategic directions and policies.

The center was the brainchild of James T. Laney, who served as president of
Emory from 1977 to 1993. Trained as an ethicist and committed to the highest
standards of academic excellence, he aimed to make Emory a beacon of higher
purpose in academia. In his view, the university should instill in students “the
kind of moral vision that transcends parochial interests and nurtures the
sympathy and understanding necessary for moral judgment.” Universities, in
his thinking, should educate the heart as well as the mind—deepening stu-
dents’ humanity as well as expanding their intellectual horizons. Graduates
should leave the university to build and serve a saner, more resilient, more
firmly founded civil society. Laney’s firm conviction, he said, was that “the uni-
versity should be a scene of fertile intellectual conversation, where different
disciplines fructify each other. The university also has a moral calling to work
toward the larger common good.”

Impelled by that exalted image of the university, Laney encouraged inter-
disciplinary teaching and scholarship. Building bridges between the schools
and departments across the campus, he thought, would foster collabora-
tion, deepen understanding, and unveil new insights. Most important, cross-
fertilization would nurture commitments to the common weal beyond the
campus. The Law and Religion Program, as it was then called, was founded
in 1982 as one of the first Emory initiatives in response to this vision. Witte
became its director in 1987 and would later acquire distinguished titles as
Robert W. Woodruff Professor of Law and McDonald Distinguished Professor
of Religion.

The csLRr website declares the center’s intention to probe the religious
dimensions of law, the legal dimensions of religion, and the interaction of
legal and religious ideas and institutions. Now offering six advanced-degree
programs, numerous cross-listed courses, and dozens of student and postdoc
fellowships, the center over the years has brought together scores of Emory
faculty, hundreds of students and fellows, and thousands of conference partic-
ipants from around the world. Luminaries such as President Jimmy Carter (the
University Distinguished Professor at Emory since 1982), Archbishop Desmond
Tutu (a Robert W. Woodruff Visiting Professor at Emory in the 1990s), and the
Dalai Lama (the Presidential Distinguished Professor at Emory) have graced
the center’s lecterns. Dozens of research projects have made cSLR the hub of a
global network of some sixteen hundred scholars. It is truly a steeple of excel-
lence on the Emory campus.
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1 The Roots of Cross-disciplinary Scholarship

The vision for such fruitful interdisciplinary study actually inspired Emory
leaders as far back as 1952, when the University recruited Ernest Cadman Col-
well to establish the Graduate Institute for the Liberal Arts (1A). Colwell knew
what he was doing. An Emory alumnus twice over (college and theology), he
had been president of the University of Chicago, whose prestigious Committee
on Social Thought offered a model for the 1LA. Wags joked that the acronym 1A
stood for “I'll learn anything.” But the faculty of the 1LA worked with absolute
seriousness of purpose. The programs of the institute relied on the collegiality
of faculty members in quite different departments. Religion consorted with lit-
erature. Women’s studies brought together departments of English, sociology,
anthropology, and history. African American studies spanned the humanities
and social sciences. Some of these programs, such as African American studies
and women’s studies, in time became freestanding departments offering their
own PhD degrees.

Laney intended ambitiously to expand this interdisciplinary work beyond
the liberal arts into the professional schools. If scholars in religion and literature
could collaborate, why couldn’t faculty members in the schools of law and the-
ology, or business and medicine, or theology and nursing. Academic deans,
recruited to fulfill this ambition, soon structured their budgets and degree pro-
grams to chart the path forward. (Even before the Laney administration, the law
school had experimented in this vein by appointing Jonas Robitscher in 1971 as
the Henry R. Luce Professor of Law and the Behavioral Sciences; he served on
the faculty of both the law school and the medical school until his death in 1981.
Witte was appointed in 1993 as the first Jonas Robitscher Professor of Law, a title
he held until his appointment as Robert Woodruft Professor of Law in 2014.)

The program in law and religion became the pioneer in this endeavor. By
good fortune, a young attorney named Frank Alexander, sporting JD and MTS
degrees from Harvard, had returned to his native South to practice law. For him
the law was a form of ministry, a means to serve as well as to understand con-
cepts common to both law and religion—concepts like fault, justice, freedom,
and responsibility. Laney had met Alexander years before, when Alexander
was an undergraduate at the University of North Carolina at Chapel Hill, and
in the spring of 1981, Alexander accepted an invitation to teach at Emory Law
School. The next year, with Laney’s encouragement, he established a joint-
degree program with courses cross-listed in the schools of law and theology.
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Alexander did not have to carry the program alone for long. Having attracted
the munificent gift of $105 million from brothers Robert and George Woodruff
in1979—at the time the largest gift in American philanthropic history—Laney
and the Emory board of trustees established the Robert W. Woodruff Profes-
sorships to lure the foremost scholars in the world to Emory. One of the first
to arrive was Harold Berman, Alexander’s mentor at Harvard Law School. An
expert in the law of the Soviet Union, Berman had become interested in com-
parative and international law, but finally turned to the subject that would
define his legacy. In 1974 he published The Interaction of Law and Religion,
which shaped the field for the next half century. He followed this with a path-
breaking, two-volume work on Law and Revolution (Harvard, 1983 and 2003),
which went on to be published in fourteen languages.

Nearing mandatory retirement from Harvard in the mid-1980s, Berman
welcomed Laney’s offer to extend his career at Emory as the first Woodruff
Professor of Law and as a fellow in the Law and Religion Program. There he
continued his teaching and scholarship for twenty-two more years, until his
death in 2007. He also served as a fellow at the Carter Center, which had been
established in affiliation with Emory by former President Carter.

Berman brought to Emory another Harvard Law School protégé, John Witte,
Jr., who arrived in 1985 as “a stowaway in Hal Berman’s briefcase,” as Witte once
put it. In time, Witte would succeed Berman as Woodruff Professor of Law and
as aleader in the field of law and religion. Beginning life at Emory as a research
fellow for Berman, Canada-born Witte stepped out of academia briefly to prac-
tice law before receiving his own invitation from President Laney in 1987 to
join the Emory Law School faculty and direct the center. Thus began John's
long game of making shots on goal and, to Emory’s great benefit, passing the
ball to colleagues for innumerable assists.

Under his direction, the center grew from a small joint-degree curricu-
lum with a few courses into a full-fledged academic powerhouse sponsoring
groundbreaking research, teaching hundreds of students each year, hosting
international conferences, and issuing an ever-flowing stream of publications.
He has hosted dozens of roundtable conferences around the world and deliv-
ered hundreds of public lectures on six continents, including the 2022 Gifford
Lectures.

2 Overcoming the Skeptics

If the result of all this labor has been to enliven and extend the field of law and
religion to other campuses around the world, the effect on the home campus
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has been no less leavening. To carry out its mission, CSLR has had to overcome
alevel of skepticism that seemed to greet the very mention of religion in post-
war academic circles in the United States. After Sputnik, American higher
education increasingly became captive to the hard sciences and quantitative
methods, as the humanities increasingly were pushed to the margins—none
more so than religion. The thesis that Western society had become secularized
meant that scholarship focused on religion carried little prestige outside of
seminaries and divinity schools. Religion as a facet of history, sociology, and
literature—Ilet alone health, commerce, and law—had lost its luster.

Inlaw schools especially, skeptics thought of examining modern law through
areligious lens as an antiquated and misguided enterprise, something that had
been undertaken in medieval universities but was made obsolete by modern
positivism. Worse, perhaps, in this view, the enterprise distracted professors
and students from the real aim of professional education, which is to prepare
good lawyers for the nuts-and-bolts activities of keeping a rule-of-law society
operating with airtight contracts, smooth-running judicial processes, and clear
and comprehensive legislation. The connection of religion to the law was only
of historical interest.

Of course, at the very moment when the Law and Religion Program was being
established at Emory, religion come to the fore on the world stage. American
politicians on the conservative end of the political spectrum in the late 1970s
and 1980s began calling America to claim and return to what they perceived
as the nation’s Christian foundation. In some ways this was not much different
than Martin Luther King Jr. quoting Amos and President Carter quoting Micah
while exhorting Americans to righteousness and justice. Religion had played a
role in American public life forever.

Meanwhile, on the other side of the world, religious leaders like Archbishop
Desmond Tutu were denouncing the oppressive apartheid regime in South
Africa, while Pope John Paul 11 was giving hope to reforming believers and
nonbelievers alike that the Soviet hegemony over Eastern Europe would crack
and collapse. Astonishingly, 1991 recorded not only the repeal of South African
apartheid laws but also the lowering of the Soviet flag over Moscow, thanks in
no small part to the influence of religion on people’s understanding of what
makes for a just society.

3 Law and Religion Take Center Stage at Emory

That landmark year also provided the occasion for Emory’s Law and Reli-
gion Program to prove its mettle at home. Witte, Alexander, and colleagues
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in Emory’s Candler School of Theology and the law school had undertaken
a multiyear project to examine “Christianity and Democracy in Global Con-
text” Eight hundred participants from around the world gathered at Emory,
joined by five hundred Emory students, alumni, faculty, and staff members.
President Carter delivered the opening address, Archbishop Tutu offered clos-
ing comments, and the conference put the Emory program on the map. People
wanted to know how new democracies owed their planting and later flower-
ing to religious inspiration and movements. How could religious communities
nurture a richer harvest of democracy in the future? What were the prospects
of growth in formerly barren fields around the world, and what role, if any,
would churches play?

The conference proceedings, edited by Witte and published as Christian-
ity and Democracy in Global Context (Westview, 1993), precipitated a flood of
publications in the years to come. In a telling ratification of the interdisciplin-
ary vision for Emory, five of the eighteen chapters in the book were written
by Emory faculty members not in the law school, while University Professor
Carter wrote the foreword and Visiting Professor Tutu the postscript. That
amounts to seven “assists” from Witte to his Emory teammates and a dozen
more to players around the world.

A second major project launched by Witte brought to Emory several other
leading human-rights scholars. Building on the conference on Christianity and
democracy, the center broadened its focus to include Jewish and Muslim con-
tributions to cultivating and protecting religious freedom and human rights in
Europe, Africa, and the Americas. Another international conference brought
Tutu back to campus, where he was joined by Martin E. Marty, the eminent
University of Chicago church historian, and John T. Noonan Jr, judge of the
U.S. Ninth Circuit Court of Appeals and prolific author on legal and religious
matters. Fifty other speakers and eight hundred conference attendees filled
out the conversations. A variety of publications resulted, most notably a two-
volume, fifteen-hundred-page anthology on Religious Human Rights in Global
Perspective (Martinus Nijhoff, 1996).

This project also introduced the Emory community to an international
faculty star, who for the next three decades would add his own luster to the
center and the Emory law firmament. Johan D. Van der Vyver had burnished
his reputation on human rights as a professor in South Africa, first at Potchef-
stroom University and later at the University of Witwatersrand, where he was
an outspoken opponent of apartheid. Coming to Emory in 199091 as a visiting
distinguished professor, he was appointed to the I. T. Cohen Professorship of
International Law and Human Rights in 1995. That same year, President Carter
appointed him as a fellow in the Human Rights Program of the Carter Center.
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Witte and Van der Vyver would team up for the next two decades to steer
several more seminal projects on proselytism, religious liberty in Russia, and
children’s rights. Witte dedicated his volume on The Blessings of Liberty to Van
der Vyver in celebration of his sixty years of teaching. (Van der Vyver passed
away in his home in South Africa in May 2023, after concluding another year
of teaching.)

4 Expanding beyond the Christian Paradigm

As the 1990s deepened, Witte and the Law and Religion Program began to find
at Emory a congenial culture for what they were trying to do. A survey of fac-
ulty members throughout the university in the early 1990s found that, contrary
to what had been happening among U.S. academics in the 1970s, more than
half of Emory faculty members considered religion to be an important aspect
of their research or scholarship. This was true whether they were humanists,
social scientists, or natural scientists, and whether they were in the school of
business, law, medicine, nursing, public health, or theology. Clearly there were
opportunities for the Law and Religion Program to build collaborative relation-
ships and draw on intellectual and financial resources throughout the univer-
sity for future programming.

One of the earliest collaborative partners and advocates was in the Emory
College Department of Religion. David Blumenthal, now retired as the Jay
and Leslie Cohen Professor of Judaic Studies, remarks that “law as a religious
category” is crucial in Judaism; that is, law and religion are two sides of the
same coin of daily life. So it was natural for him to say yes when invited to join
the Emory conversations on law and religion in the 1980s. Having joined the
Emory faculty in 1976, Blumenthal was an early advocate of cross-disciplinary
scholarship and a stalwart participant in the program on law and religion.

He also was instrumental in bringing to Emory two prolific contributors to
the center’s efforts. The first of those was Michael J. Broyde, who was both a
rabbi with degrees from Yeshiva University and a lawyer educated at the New
York University School of Law. Recruited to Emory College in 1991, Broyde also
taught as an adjunct in the law school, where he moved three years later. Witte
laid out a welcome mat at the door of the Center for the Study of Law and Reli-
gion, where Broyde established the Law and Judaism Program in 1996.

About the same time, Blumenthal was introducing Witte to Abdullahi
Ahmed An-Naim, an outspoken and intellectually powerful Muslim human-
rights advocate from Sudan. An exile from his homeland, where he had
become involved in the push for freedom, equality, and human rights against
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the regime then in power, An-Naim came to Emory after teaching at ucra and
the University of Saskatchewan, then serving as a fellow at the Center for the
Study of Human Rights at Columbia University and as executive director of
Human Rights Watch/Africa in Washington, DC.

An-Naim’s book Toward an Islamic Reformation: Civil Liberties, Human
Rights and International Law (Syracuse, 1990), set the course of his work for
the next three decades. His method was to go back to the sources of his faith,
stripped of centuries of legal and cultural accretion, and to suggest ways to live
by those simple teachings. His central claim was that the Qur'an and Hadith
of the Prophets were better than humanly created sharia as a guide to faithful
living. Now the Charles Howard Candler Professor of Law, Emeritus, at Emory
Law School, An-Naim has directed three major explorations of various dimen-
sions of human rights in Islamic context, among other projects.

5 Keeping the Team Together and the Game Alive

John Witte’s ability as an academic leader may derive in part from that youth-
ful joy that he found playing center haltback decades ago. Gathering a con-
stellation of productive and pathbreaking academics in law and religion has
required him to have not only the kind of intellect that is the coin of the realm
in academia but also personal qualities that instill friendship and loyalty. In a
recent collection of his essays titled Faith, Freedom, and Family (Mohr-Siebeck,
2021), he expatiates on “the three things people will die for"—the three f-words
in the title. To these three I would add “friendship,” which is a layer of the bed-
rock of his way of being in the world. He cultivates friendship the way a rose
gardener tends to bushes and blooms. That has been true as well of his nurtur-
ing of relationships within the Center for the Study of Law and Religion and
across the university. With possible rare exceptions (and I know of none), the
colleagues whom he has recruited as academic collaborators he counts also as
friends—a sentiment no doubt reciprocated.

During the first two decades of leading the center, John and others laid the
groundwork for the long-term fulfillment of President Laney’s vision of a more
structured program in law and religion. What began as a two-person adminis-
trative operation—Witte and a part-time assistant—in a faculty office on the
fifth floor of the law school building grew into a major academic enterprise.
An entire suite on the third floor of the Emory Law School now houses six full-
time staff, seven faculty members, and the Harold ]J. Berman Library as well as
space for student interns. Any given year also brings a flock of postdocs who
receive financial support and teaching opportunities as they leaven the intel-
lectual community.
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The center’s growth has been fueled largely by external funding chased
down by Witte and some of his colleagues. Most significant was a grant of $3.2
million in 2000 from The Pew Charitable Trusts that Witte landed with the
strong support of Rebecca S. Chopp, Emory’s provost at the time (she would
go on to become dean of the Yale Divinity School and then president, succes-
sively, at Colgate University, Swarthmore College, and the University of Denver
before retiring in 2019). Pew had already given more than a million dollars to
support the center’s projects on democracy, proselytism, human rights, and
religious freedom, and the foundation’s leadership liked the hefty academic
return they got on these investments. Pew picked the Emory Law and Religion
Program to become one of the nation’s “centers of excellence” in interdisciplin-
ary religious study, along with centers at Princeton, the University of Southern
California, and Yale. A five-year grant committed Emory to an in-kind match
of $1.6 million and a subsequent ten-million-dollar permanent endowment,
which still generates operating funds for the center. As part of the transaction,
the Law and Religion Program took on its current name, the Center for the
Study of Law and Religion.

The Pew grant came in part as recognition of how deeply and widely reli-
gion as a subject suffused the work of scholars throughout Emory University,
not only in the humanities and professions but also in the social sciences and
natural sciences. Indeed, a university strategic plan five years later, in 2005,
made “religions and the human spirit” a key theme for development over the
next ten years.

More funding would follow over the next two decades—some twenty-five
million dollars, including generative grants from the Lilly Endowment, the Ford
Foundation, the Henry Luce Foundation, the John Templeton Foundation, the
Consciousness Development Foundation, the Judy and Michael Steinhardt
Foundation, the Fieldstead Institute, the FUNVICA Foundation, and the Social
Science Research Network, among others.

Individual benefactors have proved munificent as well. One of the most
consistent and personally engaged was Alonzo L. McDonald, a 1948 Emory
College alumnus and later member of the Emory Board of Trustees. This for-
mer McKinsey CEO had also served as an ambassador and White House chief
of staff under President Carter. A devout Christian who converted to Roman
Catholicism late in life, McDonald had long been interested in scholarship
that promised to deepen Christian faith. Through his McDonald Agape Foun-
dation, he underwrote programs and scholars not only at Emory but also at
Oxford, Cambridge, Heidelberg, Harvard, Yale, Chicago, Georgetown, Duke,
and Hong Kong. His sole criteria seemed to be scholarly excellence and pro-
ductivity. One of his favorite lines was “Perfection is tolerated.” Impact was
critical.
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McDonald-funded work has culminated in more than eighty volumes on
law and Christianity, including thematic introductions to Christianity and law
commissioned and coedited by Witte on themes of human rights, freedom,
natural law, justice and agape, family law, private law, church law, international
law, and more. Another series, on great Christian jurists in world history, ambi-
tiously presents fresh case studies on law and religion through the lives of a
thousand of the most important Christian legal minds of the past two millen-
nia. Chapter authors and book editors in both series hail from six continents.

Again—tote up the number of assists here, and the stat board begins to
light up.

6 Engaging New People at Emory

After stepping down as director of the center in 1987, Frank Alexander
remained active as a faculty member teaching law and religion but also worked
closely with Witte in various ways. They ran two or three roundtable confer-
ences each year and published volumes together: Modern Christian Teachings
on Law, Politics, and Human Nature (3 vols., Columbia, 2006); Christianity and
Law: An Introduction (Cambridge, 2008); and Christianity and Human Rights
(Cambridge, 2010). But as Alexander began shifting his work to issues of hous-
ing and community development, Witte had the good fortune of finding a new
collaborator in a brilliant and creative Spanish legal scholar, Rafael Domingo,
who joined the center in 2012.

Witte recounts that he received a call out of the blue from Joseph Weiler,
director of the Strauss Institute at New York University School of Law. Wei-
ler said that Domingo had just finished a fellowship there and was interested
in continuing his scholarly focus on law and Christianity at Emory. Was there
room? Witte said there was, and thus did Domingo come to Atlanta, to the
delight of his center colleagues.

Tenured as a young man at the University of Navarra, in Spain, where he
served as dean of the law school for a time, Domingo has attacked the key-
board with a vengeance, authoring three books and editing five others in his
first six years at Emory. Now the Spruill Family Professor of Law and Religion,
he adds special expertise in Roman law and European legal history, along
with a relentless work ethic. He is also charting new territory by examining
the emerging “global law” and, most creatively, exploring the role of God and
religion in modern legal systems, the connections between spirituality and the
professions, and the spirit of the law beyond its letter.
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A second arrival at the center, in 2013, was a return. Silas W. Allard had first
come to Emory as the sort of student that the center had been designed to
attract. A graduate of the University of Missouri, where he won awards for
leadership and was engaged in human rights advocacy, he earned his jp and
MTS degrees from Emory in 2011. After clerking for two years at the Court of
International Trade, in New York, Allard returned to the center as managing
director of the center and managing editor of the Journal of Law and Religion.
Most intensely interested in migration, he has coedited a volume of essays on
legal, theological, philosophical, and sociological perspectives on migration,
an increasingly prevalent, worldwide phenomenon. Noting that “there are
more people on the move today than at any point in human history,” Allard
underscores the “profound implications” that this phenomenon has for both
legal systems and people whose faith calls them to show hospitality.

Other alumni of the center continue to play a part in its ongoing scholarship
and teaching. Justin Latterell arrived at Emory to pursue a PhD in religion and
wrote his dissertation under the direction of Witte and csLR Senior Fellow Ste-
ven M. Tipton, of the theology school, with a focus on secularization and the
intersection of religion, ethics, and law. After completing his degree, Latterell
stayed on as a McDonald Fellow and, eventually, director of academic pro-
grams at the center and book-review editor for the Journal of Law and Religion.

Terri Montague earned her Jp and MTs degrees from Emory in 2014 after
serving for three years as the first president and cEo of Atlanta’s BeltLine, a
three-billion-dollar community development project. After a term as adviser to
the U.S. Department of Housing and Urban Development, Montague returned
to CSLR in 2021 as a McDonald Senior Fellow and senior lecturer in law.

Farther from Emory but still closely associated with the work of the center,
Witte has coauthored with Joel A. Nichols and Richard Garnett the preeminent
monograph on U.S. constitutional law on religion, Religion and the American
Constitutional Experiment, now in its fifth edition from Oxford University Press.
Nichols earned jp and MDiv degrees from Emory in 2000, eventually joining
the faculty at Pepperdine Law School. He is now dean and the Mengler Chair
in Law at the University of St. Thomas School of Law in St. Paul, Minnesota.

Other alumni/ae whose careers Witte has helped lay the foundation for
include:

— Bernice King, who earned her MDiv and Jp degrees in 1990; she is the
daughter of the Rev. Dr. Martin Luther King Jr. and CEO of the King Center
in Atlanta, which carries on King’s work to create “the Beloved Community.”

— Sara Toering, who earned MDiv and JD degrees from Emory in 2006; she
was the first person to be awarded the prestigious Robert W. Woodruff
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Fellowship in both the theology school and the law school and currently
serves as general counsel for the Center for Community Progress, in
Atlanta.

— Matthew J. Tuininga, who earned his PhD in religion at Emory in 2014 work-
ing with cSLR faculty, and taught at Emory, Oglethorpe University, and the
University of the South (Sewanee) before joining the faculty of Calvin Theo-
logical Seminary in 2016.

— Audra Savage, JD (Columbia), who completed her LLM (2014) and sJD (2018)
degrees at Emory and held a ¢cSLR postdoctoral fellowship in religion and
human rights before her appointment in 2021 as assistant professor of law
at Wake Forest Law School.

— Major Coleman, PhD (Chicago), set to complete his SJD in 2023, recently
appointed as assistant professor of law at North Carolina Central Law
School.

— M. Christian (Christy) Green, Jp/MDiv (1995), who went on to earn a PhD
from the University of Chicago. As an independent scholar, she publishes
widely on religion and human rights, religion and the environment, reli-
gious developments in Africa, and religion and the family. She is special
content editor of the jJournal of Law and Religion and is a member of the
journal’s international editorial board.

— Eric Wang, a Robert W. Woodruff Fellow in Emory Law School, is already
a rising star in law and religion. A summa cum laude graduate of Prince-
ton University, he studies theology, labor, and industrialization through the
writings of leading progressive theorists, such as Walter Rauschenbusch,
Abraham Kuyper, and Lyman Abbott.

7 New Projects

With fresh investments and infusions of strong scholars, CSLR in the 2000s
and 2010s embarked on a series of projects focused on faith perspectives of
the family. Most notable for involving distinguished faculty members from
around Emory was the five-year project on “Sex, Marriage, and Family and the
Religions of the Book” (2001-06). This comprehensive study delved into how
Christianity, Judaism, and Islam have shaped laws governing sex, marriage,
and family life. The bitter culture wars over gender and sexuality, gay mar-
riage, and abortion provided the context for charting the complexities of faith
in relation to family law. Codirected by Witte and Don S. Browning, a visiting
Woodruff Professor from the University of Chicago and renowned scholar of
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interdisciplinary family studies, the project drew Emory faculty from different
departments—not only An-Naim, Blumenthal, and Broyde but also chaired
professors from different colleges and schools at Emory who would become
leading senior fellows in the center over the next two decades These included
Luke Timothy Johnson, Woodruff Professor of New Testament and Christian
Origins; Frances Smith Foster, Candler Professor of Literature and Women'’s
Studies; Mark D. Jordan, then Candler Professor of Religion before his appoint-
ment as Niebuhr Professor of Divinity at Harvard; Anita Bernstein, Sam Nunn
Professor of Law; Timothy P. Jackson, Stokes Professor of Theology and Chris-
tian Ethics; Carol M. Hogue, Terry Professor of Public Health; and Philip L.
Reynolds, Candler Professor of Medieval Theology and Aquinas Professor of
Historical Theology. They convened every Wednesday afternoon for a semes-
ter to survey this vast field of inquiry and plan their individual and collective
work. They then met subsequently for one long weekend every semester for
three years to moot drafts of new books. Thirty-seven volumes resulted, and
hundreds of scholars participated in the nineteen public forums and two inter-
national conferences sponsored by the project.

As this project moved toward publication, CSLR embarked on another one
under the rubric “The Child in Law, Religion, and Society” (2005-10). This
interdisciplinary exploration brought into sharp relief issues of childrearing,
children’s rights, education, child abuse, poverty, homelessness, juvenile delin-
quency, violence, and public policy responses. Directed by Witte and Martin
Marty, this project also drew on a range of Emory scholars, including Martha
Fineman, Woodruff Professor of Law; Brooks Holifield, Candler Professor of
American Church History; and Robyn Fivush, Candler Professor of Psychol-
ogy. Similarly productive, the project yielded thirteen public forums and
twenty-four volumes.

The third major project in this series was on “Faith-Based Family Laws in
Pluralistic and Democratic States” (2008-13), led by An-Naim, Broyde, and
Christy Green. Funded by the Ford Foundation and the Social Science Research
Network, this project offered a rich comparative study of religious family laws
in various parts of Africa and the West. A comprehensive website, a score of
public forums in African lands, and a journal symposium resulted.

While guiding these projects and directing the center, Witte continued
his own prodigious pace of publication, with forty-five books, three hundred
articles, and eighteen journal symposia to his name, on topics ranging from
human rights to marriage, from family law to constitutional law, and from the
Protestant Reformation to the transmission of values in late modern pluralistic
societies.
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8 From Player-Coach to Mainly Coach

By the time CSLR was ready to celebrate its twenty-fifth anniversary, in 2007,
the global landscape had changed so much that new questions loomed. The
modern welfare state, which had grown up under the influence of religion,
was eroding: how should a more secular, pluralist society address needs of
the underprivileged? The shock of 9/11 generated anti-sharia and anti-Muslim
movements: how should religious leaders and lawmakers respond? The Cath-
olic Church was rocked by revelations of clerical sexual abuse: what would
result from this crisis? New biotechnologies were blurring the lines between
humans and machines: what did religious ethics have to say about this? As
CSLR scanned the horizon for challenges that would occupy future generations
of people of faith under the law, what should the center tackle next?

In typical fashion, the center used its silver anniversary, in 2007, to orga-
nize another international conference, this time on the future of law and reli-
gion. A veritable who’s who in the field of law and religion—Robert Bellah,
the great sociologist of religion at uc Berkeley; Kent Greenawalt, the Christian
legal theorist at Columbia; Jean Bethke Elshtain, the eminent feminist political
theorist at Chicago; Douglas Laycock, the nation’s leading scholar and advo-
cate of religious liberty; and David Novak, a renowned Jewish philosopher
from Toronto—joined other luminaries and Emory scholars to celebrate what
the achievements of cSLR and to illuminate a path forward. Part of their col-
lective recommendation was for the center to stay the course while planting
new fields. The study of faith, freedom, and family in the Abrahamic traditions
should remain perennial staples: “rather like portraits, landscapes, and trip-
tychs,” as Martin Marty put it; “your ‘studio’ of law and religion has to have
these.” At the same time, he suggested, it might be time to “turn another leaf in
your center’s work.”

9 The Pursuit of Happiness—and Marriage

One new “turning of the leaf” was to begin exploring the relationship of law to
non-monotheistic religions, such as Buddhism. Beginning in 1996, Emory had
developed a special relationship with Tenzin Gyatso, the 14th Dalai Lama. That
relationship had led to unique collaborations between Emory and Tibetan
institutions, including a study-abroad program for Emory undergraduates in
Dharamsala, India, and interdisciplinary research and teaching among vari-
ous college departments and professional schools at Emory. Capitalizing on
these relationships, and anticipating a visit of His Holiness to the campus as
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Presidential Distinguished Professor in the fall of 2010, cSLR launched a four-
year project to explore the meaning of that marvelous phrase in the Declara-
tion of Independence, “life, liberty, and the pursuit of happiness.” Just what did
“the pursuit of happiness” entail? What did it require and make possible? What
were the legal and religious dimensions of the term? Even the Dalai Lama was
interested in the question, as the title of his 1998 book indicated: The Art of
Happiness: A Handbook for Living.

Launched in 2007 with support from the John Templeton Foundation, and
directed by Philip L. Reynolds, the “happiness project” produced many week-
ends of conferences, many days’ worth of lectures, the usual shelf of books, and
a raft of new interdisciplinary courses on the Emory campus. The climax was
an international conference with the Dalai Lama as the keynote speaker. The
conference also brought him into conversation with leaders from other faith
traditions: Lord Jonathan Sacks, chief rabbi of the United Kingdom; Bishop
Katharine Jefferts Schori, presiding bishop of the Episcopal Church; and Pro-
fessor Seyyed Hossein Nasr of George Washington University, a renowned
scholar of Islam. Other interlocutors included internationally prominent Bud-
dhist teachers, psychologists, sociologists, historians, and legal scholars. Sev-
eral of the conference presentations were turned into essays and published in
the Journal of Law and Religion, which is housed at Emory.2

Reynolds not only guided this project but also exemplifies the kind of gen-
erative collaboration that might be deemed one of Witte’s “assists.” Arriving
at the Candler School of Theology in 1992, Reynolds retired thirty years later.
In addition to collaborating on the happiness project, he edited a volume in
the Cambridge University Press series on great Christian jurists and became a
senior fellow at csLR. He once remarked that he considered these CSLR proj-
ects “the ‘most university-like’ activities of my time at Emory. The opportunity
to learn from professors in other fields, and to acquire skills in critical conver-
sation with experts in just about any field of academe, was hugely valuable.
Above all, though, this experience was sheer intellectual and collegial plea-
sure. Sometimes I'd withdraw for a few moments from the conversation and
reflect that to be here, engaged in this, was a rare privilege and an unantici-
pated blessing.”3

One of the results of Reynolds’s CSLR engagement is a volume he edited with
Witte titled To Have and to Hold: Marrying and Its Documentation in Western
Christendom, 400-1600 (Cambridge, 2007). Spanning more than a millennium

2 Volume 29, number 1, February 2014.
3 “A Conversation with Philip Reynolds,” Sep. 7, 2021, https://cslrlaw.emory.edu/news/releases
[2021/09/philip-reynolds-feature.html#Y_UJihPMKDw.
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of history and practices from Iceland to Florence and North Africa, the book
gathers thirteen chapters by scholars writing about the foundations of Western
marriage and the practices that made it a cornerstone of civil society.

With Witte’s encouragement, Reynolds picked up another project on mar-
riage that had long occupied his scholarly labors. Reynolds had begun this
work in 1989 as a study of marriage in scholastic theology. Over the succeeding
decades, the focus expanded and led to his first book, Marriage in the Western
Church: The Christianization of Marriage During the Patristic and Early Medieval
Periods. After arriving at Emory, he expanded the focus yet again, delving into
the Reformation and the Counter-Reformation, including the detailed record
of the proceedings of the Council of Trent. With a mammoth accumulation of
materials to work with, Reynolds imagined having to publish his study in two
volumes; Witte urged one. Organizing his massive study with exquisite refine-
ment, Reynolds published How Marriage Became One of the Sacraments: The
Sacramental Theology of Marriage from its Medieval Origins to the Council of
Trent (Cambridge Studies in Law and Christianity, 2016). At more than a thou-
sand pages in length, this book is his magnum opus and won him the Haskins
Medal from the Medieval Academy of America. In a review of the book, Pro-
fessor Wolfgang P. Miiller, of Fordham University, neatly and correctly infers
the “close professional ties” between Reynolds and Witte that helped to shape
and sustain the production of this massive and comprehensive work. Reynolds
later said, “That the monograph was not only completed but also published
owes a great deal to my esteemed colleague, John Witte. John insisted that I
ought to complete the work as a single book. And once that job was done, he
was my persistent advocate in getting the oversized book published.”*

10 And Then the Children

Like Philip Reynolds, Timothy P. Jackson is now retired from the theology
school at Emory, where he was the Bishop Mack B. and Ruth Stokes Professor
of Theological Ethics. He connected easily with cSLR. In 2003-04 the center
hosted a series of forums under the rubric of “The Child in Law, Religion,
and Society,” bringing together, again, Jimmy Carter and Martin Marty along
with former cpc director and smallpox eradicator William Foege and Habi-
tat for Humanity founder Millard Fuller as well as Emory law professor Mar-
tha Fineman. Jackson, as a senior fellow in the center, found ample material

4 Philip L. Reynolds, personal communication to the author, April 8, 2023.
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with which to build on his scholarship on Christian charity and the tensions
between justice and love. With Witte’s encouragement, he edited one of the
first volumes to come out of the forum on the child. This was The Morality of
Adoption: Social-Psychological, Theological, and Legal Perspectives (Eerdmans,
2005). He followed this with The Best Love of the Child: Being Loved and Being
Taught to Love as the First Human Right (Eerdmans, 2011).

Jackson recalls that in conversation, John Witte has often commented on
“the luxury of discipline”—the marvelous freedom scholars have to shape their
academic endeavors according to their best energies and most compelling
interests. “The phrase has inspired my own efforts,” says Jackson, “especially
my Mordecai Would Not Bow Down: Anti-Semitism, the Holocaust, and Chris-
tian Supersessionism, the unfolding themes of which I discussed with John at
length.” Remarking on Witte’s own superb discipline as a scholar, and playing
on the sobriquet of singer James Brown as “the hardest-working man in show
business,” Jackson calls Witte “the hardest working man in the nomos busi-
ness,” leading by example. Picking up John's own recollection of his days play-
ing soccer, Jackson calls him “the Lionel Messi of the Law and Religion pitch:
capable of moving deftly and tirelessly amid extremely complex lines and of
both scoring points and creatively feeding others’ goal production.”

11 New Frontiers, New Forums, New Leaders

As the end of the second decade of the twenty-first century loomed, Witte and
others in csLR began to think about planning more deliberately for the next
phase of work. Particularly urgent was the question about how to sustain the
kinds of intra-university connections that had been forged over the previous
decades. New leaders of the law school had less interest in the center and more
in emerging fields, such as environmental law and health care law. Changing
leadership of the university likewise meant changing priorities. External fund-
ing was harder to reel in. More seriously, early advocates of interdisciplinary
scholarship and stalwart partners of the center were retiring from Emory. On
the other hand, a promising younger generation was maturing and looking for
opportunities. It was time to rethink the organization and directions of the
center.

One new direction was digital publishing. The rising cost of print publica-
tion and the limited reach of print materials made digital publication logical.
The center’s website was loaded with information, videos, and downloadable
lectures. But new platforms were needed to reach nonacademic audiences
with thoughtful pieces that were more than an op-ed but less than a heavily
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footnoted journal article. In 2019 the center recruited John Bernau, a newly
minted PhD in sociology from Emory with extensive experience in digital
scholarship to build these new platforms.

The first, launched in October 2019, was Canopy Forum, which announced “a
new direction in law and religion.” This online journal aims to enhance public
discourse about the critical issues dividing contemporary societies, from war
to poverty, climate change, migration, sectarian tension, and resource scarcity.
One example of its wading into controversies of the moment was the extended
series of essays by Emory scholars of various stripes regarding the intersection
of religion, law, and public health during the Covid-19 pandemic. In some ways,
the creation of Canopy Forum a few months before the beginning of the pan-
demic prepared the center for adapting to what was to come—a much greater
dependence on digital tools, remote learning, and virtual forums. Here the
presence of the Emory Center for Digital Scholarship offered both resources
and examples of how to proceed. This marked a turn to new ways of expanding
the audience for the work of the center—without the cost, logistical complex-
ity, and long preparation for traditional conferences and symposia.

Organizationally, too, the center was transitioning. Having moved to more
online programming and publications, the center was no longer hosting the
kind of large public events that had filled the calendar earlier. Turning to new
and younger scholars on campus and new residential fellows to teach and offer
online programming, the center sought to continue building a stronger virtual
community around the world. Witte himself, who had carried the administra-
tive ball so ably for thirty-five years, wanted to devote more time to scholarship
and teaching. He thus stepped away from administration to become faculty
director of the center’s advisory board, leaving daily operations and supervi-
sory work to a new executive director.

The center found that new executive director after a nationwide search in
2022. Whittney Barth, a graduate of Miami University, Harvard Divinity School,
and the University of Chicago Law School with experience in higher education
as well as litigation, arrived in August 2022. Announcing the choice of Barth by
the search committee, Witte said, “Whittney brings to the job a brilliant mind,
rich academic experience, a learned pen, a generous heart, superb organiza-
tional strengths, and the refined legal skills needed to navigate bureaucratic
complexities.”

It's hard to say whether this hand-off of responsibilities is an assist from
Witte to Barth or from Barth to Witte. In some sense it allows John to take on
still more ambitious production of the scholarship that has marked his career
for four decades. In any case, more goals surely are in sight.
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Other changes in the center resulted from two years of analysis, discussion,
and peering into the future. A strategic plan completed in 2018 called for new
programs “to anticipate and analyze issues before they become politically and
culturally hot” The center would continue to focus on law, religion, and human
rights, the place of religion in liberal democracies, and the role of law in the
Abrahamic religions. But new labor was contemplated.

To begin, the area of law, religion, and jurisprudence would lift up the inter-
est of scholars like Rafael Domingo, who was exploring the interconnections
between law and spirituality, and a project led by Michael Welker, a theolo-
gian at Heidelberg and a cSLR senior fellow, who with Witte would study the
roles of institutions in late modern pluralistic societies in shaping morality,
character, and virtue. A second new research area—social justice—would
address the role of law and religion in perpetuating or redressing social ineq-
uities, inequalities, and injustices, particularly for migrants, refugees, the poor,
unemployed, disabled, and incarcerated. The third new area—law, religion,
and health—called for focusing on issues of health care and public health:
bioethics and the regulation of healthcare; religious opposition to health care
interventions; conscience exemptions for healthcare providers; and religious
law and doctrine pertaining to healthcare decision-making.

Significant, too, were two programs that returned the center to putting
scholarship into action. The early days of the center had offered students
practicums in law clinics and other settings throughout Atlanta, as well as
workshops for lawyers and religious leaders. In 2015 CSLR launched a four-year
Restoring Religious Freedom Project under the direction of Mark Goldfeder,
the Spruill Family Senior Fellow in Law and Religion. This project offered
hands-on experience to students wanting to explore the prominent area of
religious-freedom law. And in 2021, a grant from the Lilly Endowment allowed
the center to begin an intensive project on law and ministry, directed by
Shlomo Pill, Justin Latterell, and John Bernau. Recognizing that few religious
leaders receive training to handle the many legal issues that affect their work,
the project aimed to develop resources to help leaders of every kind of reli-
gious organization deepen their understanding of the law.

In all of these new directions and appointments, Witte not only has pro-
vided a bright and guiding light but also has sought to ensure that the orig-
inal vision for the center—as a place of interdisciplinary, international, and
interfaith scholarship and conversation—not only would be maintained but
also would advance. The questions that will engage the center’s faculty and
fellows in the coming years are laid out, and the foundation appears firm. Pre-
paring for its fifth decade, the Center for the Study of Law and Religion appears
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well positioned to carry on the legacy of those early pioneers in the field, who
envisioned a way to help religious practitioners and legal professionals better
understand each other’s contributions to civil society. Two great solvents of
human experience—as Witte likes to call them—Dboth law and religion show
no signs of diminishing in importance. In the United States, religious disputes
continue to percolate through state and federal courts, while elsewhere in the
world a resurgence in fundamentalisms augurs further questions about the
role of religion in creating the laws of society. The mutual influence of law and
religion seems as inextricable today as ever.



PART 2

Faith and Law in Biblical and Theological
Perspectives



CHAPTER 8

What Christianity and Law Can Learn from
Each Other

Michael Welker

John Witte and I first met in 1998, at the Princeton Theological Seminary
conference on “Abraham Kuyper’s Legacy for the 21st Century” Max Stack-
house, influential ethicist and director of the Abraham Kuyper Center for
Public Theology, had organized this event. It was to deal with his legacy. John
wrote: “[Kuyper] was a formidable theologian and philosopher, journalist and
educator, churchman and statesman of extraordinary accomplishment. ...
He founded the Free University of Amsterdam, ... was a minister of justice
and finally prime minister of the Netherlands.” Kuyper was able not only to
penetrate the multisystemic configuration of pluralistic societies, but also to
partially shape it.

After this conference, John’s and my academic cooperation developed and,
along with it, our friendship. Very likely, a contributing factor was my interest
in understanding multisystemic configurations in societies, cultures, and aca-
demic fields in order to overcome simplistic, often dualizing perspectives on
societal, cultural, and religious realities. My postdoctoral work on the mathe-
matician, physicist, and philosopher Alfred North Whitehead and work on the
sociologists Talcott Parsons and Niklas Luhmann had been decisive for open-
ing up my thinking. However, there was a second area where John’s and my
interests touched. My lectures on the topic “Law and Gospel” had drawn me
into more intense work with the biblical traditions and the development of
biblical law codes over the centuries and under different political pressures
by several global powers.2 I moved from a primarily philosophically oriented
theology to a biblical orientation in theology and, at the same time, to a theo-
logical realism.

1 John Witte, Jr., “Abraham Kuyper on Family, Freedom, and Fortune,” in John Witte, Jr., Faith,
Freedom, and Family: New Studies in Law and Religion, ed. Norman Doe and Gary S. Hauk
(Ttibingen: Mohr Siebeck, 2021), 199—214, at 199.

2 Lectures held at the universities of Tiibingen in 1983/84; Miinster in 1988; Heidelberg in 1992
and 1996.
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With this background, the encounter with John Witte’s work and our proj-
ects of cooperation became a wonderful source of inspiration and encourage-
ment. A continuous topic in our conversation that John put repeatedly into
the focus of our attention was the question: Can there be such a thing as a
“Christian jurisprudence,” open for cooperation with other religions and sec-
ular worldviews? In the following contribution to honor him on his sixty-fifth
birthday, I propose an answer to this question.

In the first part, I show that theology should listen to the work of legal schol-
ars. I did so in Miinster, when Werner Krawietz, from the faculty of law, and I
held a doctoral seminar over four semesters at the end of the 1980s. Then, with
John Witte, the concentration on the area of law became more focused for me.
I was impressed by his immense body of work and by the work of his mentor,
Harold Berman, and his attempt to identify “the weightier matters of the law.”3
In the first part of this chapter, I deal with impulses from Berman and Witte.
Theology should learn from law!

In the second part, I add specifically theological “weightier matters of the
law” according to the biblical traditions, and explain the relevance of including
them in the interdisciplinary cooperation between law and religion. Setting
out from Matthew 23:23, I explore systematic interconnections between the
care for justice, the care for mercy, and the care for faith. I argue that con-
tent-based theology can and should be of interest to law scholars.

The third part unfolds the power of the divine Spirit as a Spirit of justice,
freedom, truth, peace, and benevolence—a gigantic package of the good. This
part first addresses what Joseph Weiler termed “a Christophobia in Europe,’
and asks why it may have developed, and why it is necessary to counter it in
what is known as the enlightened public, in the academy, and in the areas of
law and even of theology. Doing so will bring about consequences for a mean-
ingful relation between law and Christian religion and will sensitize us to the
fact that we need attention to the working of the multimodal divine Spirit.
Christology and pneumatology are crucial in a self-critical and mutually inspir-
ing dialogue between law and religion.

3 Harold Berman, “The Weightier Matters of the Law,” an address to the opening of Vermont
Law School, Royalton, Vermont (Royalton Press, 1974), 1-10; Berman, “The Moral Crisis of
the Western Legal Tradition and the Weightier Matters of the Law,” Criterion 19, no. 2 (1980):
15—23. See also John Witte, Jr., “The Integrative Christian Jurisprudence of Harold J. Berman,”
in Faith, Freedom, and Family, 215—-28; John Witte, Jr. and Frank S. Alexander, eds., The Weight-
ier Matters of the Law: Essays on Law and Religion: A Tribute to Harold J. Berman (Atlanta, GA:
Scholars Press, 1988).
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1 “The Weightier Matters of the Law”

Harold Berman (1918-2007), one of the great American jurisprudential
“polymaths” (so John Witte), has often spoken, even in publication titles, of
“the weightier matters of the law;” that is, of what is most important or signifi-
cant about the law. He had, not explicitly but in effect, taken up Matthew 23:23:
“You have neglected the weightier matters of the law.”

In speaking of the weightier matters of the law, Berman has in mind a cri-
sis of the contemporary legal system in the West. Violent social, economic,
and political transformations “have put a tremendous strain upon traditional
legal institutions, legal values, and legal concepts in virtually all countries of
the West.” As central problems, Berman identifies attacks on the autonomy of
law, on the professional training of its representatives, and on the quality and
integrity of legal scholarship in its university training. He laments the loss of
confidence in law as a coherent whole, as a corpus juris, and the flight into a
pragmatism held together only by common techniques of jurisprudence. He
sees confidence weakened or even shattered in a historically shaped “growth
of law,” in an inner logic in its evolution, in its sovereignty vis-a-vis politics, and
in its power to transcend social and political upheavals and even revolutions.*

How can firm convictions and postulates be regained? The law, he says, is
entitled to structural integrity, to a confidence in its continuity and perma-
nence, to an appreciation of its religious roots, and to the recognition that its
qualities transcend the claims of the other social systems. All this, Berman
argues, must be recovered in an “integrative jurisprudence.”

In his attempt to work for a such a renewal, Berman became a “pioneer of
the study of law and religion” in the last three decades of his career. “Berman
remained an ecumenical Christian throughout his adult life, although he
remained proud of his Jewish heritage: ‘God made me both root and branch,
he often said, referring to Paul’s description of Jews and Christians in Romans
9-11. While he worshipped regularly in the Episcopal Church, he loved to
attend Russian Orthodox services when in Russia.”®

In his book Faith and Order: The Reconciliation of Law and Religion,” Ber-
man wrote, “[I]f we wish law to stand, we shall have to give new life to the
essentially religious commitments that give it its ritual, its tradition, and its

4 Harold Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge,
MA: Harvard University Press, 1983), 33, 3739, 44-

5 Faith, Freedom, and Family, 215.

Ibid., 217.

Harold J. Berman, Faith and Order (Grand Rapids, MI: Eerdmans, 1993).

N o
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authority—just as we shall have to give new life to the social, and hence the
legal, dimensions of religious faith.”® Over the years, he warned, as Witte later
paraphrased him, that “[w]ithout religion, law tends to decay into empty for-
malism. Without law, religion tends to dissolve into shallow spiritualism.”?

These strong statements stand in some tension with Berman’s affirmation
that the era of dualism is waning, that we are entering an “age of synthesis.”"
John Witte praised Berman’s monumental work that “helped to launch the
modern law-and-religion movement, now comprising several hundred law
professors and dozens of centers, programs, journals, and associations around
the world."! Mildly critical, however, he added, “A streak of mystical millenari-
anism colors Berman’s legal historical method—much of it already conceived
while he was a young man witnessing the carnage of World War 11. ... Historical
periods and patterns are rather too readily equated with providential plans and
purposes. The doctrine of God becomes ever more diffuse, even faintly panthe-
istic.”12 But Witte also recalled, “Toward the end of his life, Berman emphasized
the role of the Holy Spirit in bringing about this global reconciliation.”3

At this point, a deeper biblical perspective on the weightier matters of the
law and a more differentiated account of the complex working of the Holy
Spirit—its working beyond mystical hopes for all sorts of global integrations—
seems appropriate.

2 Biblical Perspectives on the Weightier Matters of the Law

The full text of Matthew 23:23, contains three key words which define these
“weightier matters of the law”—justice, mercy, and pistis [faith]. They are cen-
tral terms that go back to the Hebrew Bible, where they are embedded in bib-
lical law codes that partly overlap with secular law codes. A striking example
of the structure of such a law code can be found in the Book of the Covenant,
Exodus 20-23, a text which many scholars date back to goo—700 BCE. This
text contains a clear pursuit of legal and judicial justice linked to moral and
religious concerns. At its core are codified laws. They are bracketed by legal

Ibid., 13, and jacket description (taken from Faith, Freedom, and Family, 221).
Faith, Freedom, and Family, 222; elaborated in Harold J. Berman, The Interaction of Law
and Religion (Nashville: Abingdon Press, 1974), 31-47.

10  Berman, Interaction of Law and Religion, 110-18.

11 Faith, Freedom, and Family, 226; see also “The Educational Values of Studying Law and
Religion,” in ibid., 21-36.

12 Ibid., 225.

13 Ibid., 224.
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regulations concerning what I term “the mercy code of the law,” and that in
turn is surrounded by further provisions concerning faith and the knowledge
and worship of God.

2.1 Justice, the First of the Weightier Matters of the Law, Is of the Utmost
Importance in the Book of the Covenant

The codified articulation of laws and the concern for justice are elemental to
the Book of the Covenant. A multitude of the laws mentioned in this book have
a conditional sentence structure that shows the interest in a legislative and judi-
cial regulatory technique. “If someone does X so that y occurs, he shall do or
suffer z.” The interest is clearly in fixing typical conflicts in law in order to limit
them, regulate the harm done and suffered, and prevent future conflicts. The
guiding ideas are restoration of the situation before the conflict, if possible,
compensation of the damage, or increase of restitution as a punishment in
case of greater damage or to deter future crimes. However, there is not only the
case-oriented increase of punishments but also the reduction of punishments
in legal thinking that takes place in an effort to achieve just calibration, such
as the compensation in view of murder and manslaughter (Exodus 21:12-14).

Several important legal ideas or principles can be identified in this so-called
archaic legal system. These principles become particularly clear when we con-
sider the example of the lex talionis (Exodus 21:23-25), which is often regarded
as inglorious. In cases involving particular injuries sustained in a physical alter-
cation, legal judges are instructed, “If anything happens to you, you shall give
life for life, eye for eye, tooth for tooth, hand for hand, foot for foot, burn for
burn, wound for wound, welt for welt.” The formula “an eye for an eye, a tooth
for a tooth” has usually been misunderstood as an instruction to retaliate that
feeds on an injured, subjective sense of justice whose demands for retribution
can never be satisfied. It would lead to the escalation of feuds and the promo-
tion of permanent relations of conflict. In contrast, however, the lex talionis
aims to limit the mechanism of blood vengeance and the escalation of revenge
and retaliation: “Only one eye for an eye.” Thus, the law is an important step
toward limiting and reducing conflict in a long process of striving for more
humane legal development.

In the process, judicial lawmaking and legal culture accomplish a tremen-
dous cultural feat. By legislating and judicially recording interpersonal conflicts,
they are treated as past conflicts that have, in principle, already been resolved.
This creates legal sobriety and security of expectation.

The effort to formulate, refine, promulgate, and codify just laws—to use
and test them in thinking about and teaching about law and in judicial legal
practice—is a major task in all political and cultural contexts of life. When the
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fulfillment of this task is hindered not only individually but also institutionally,
or even by political and religious authorities, serious crises occur.

A strong signal of such a crisis was sent out in 2021 by the worldwide out-
rage over the brutal murder of the African American George Floyd by white
police officers in Minneapolis. In his powerful sermon at the funeral service
for George Floyd in Houston, on June 4, 2020, Rev. Al Sharpton drew particular
attention to the continuing failure of the legal system to address racism, and
to the use of violence, including in the police, the judicial system, and politics.
Justice and equal rights for all people—this is what we must stand up and fight
for!'* The fact that Matthew 23:23 mentions justice first and foremost as “most
important in the (biblical) law” points to the fact that without an honest cul-
ture of law and law-abiding jurisdiction, religion, morality, and politics also
degenerate, especially when they condone or even support the failure of law.

Harold Berman'’s strong plea for the autonomy and systematic and systemic
stability of law is exceedingly important. However, in this context, the inter-
dependencies of justice with mercy and faith—emphasized by Matthew and
many other biblical traditions, not least the biblical law corpora—need to be
addressed as well.

2.2 The Power of Mercy in Biblical Law'>

Talk of mercy and mercy laws as well as the mercy code of the law sounds not
only antiquated but downright offensive to many contemporary ears. Together
with the still-common talk of protecting the weaker or even the weak, these
expressions belong to the feudal world of lordship and servility, which we still
keep present with the terms “pleas for mercy” and “pardon.” They seem to con-
tradict an ethos of equality and equal treatment in accordance with funda-
mental rights, the protection of minorities, the rule of law, the welfare state,
and efforts to transform moral rights into juridical rights in the context of pro-
tecting human rights.

The fact that biblical traditions and religious-liturgical language often pair
the terms justice and mercy, or law and mercy, seems to indicate that they
belong to a past time and world. However, commitment to the rights of the
economically and socially disadvantaged is not just a special theme of the
legal system; rather, it is a structural theme for a legal system committed to

14  Tam grateful to Christine Bockmann, who alerted me to this sermon.

15  Inthis partI pick up thoughts that I delivered as the Alonzo L. McDonald Lecturer in 2013
at the Emory Center for the Study of Law and Religion published as Michael Welker, “The
Power of Mercy in Biblical Law,” Journal of Law and Religion 29, no. 2 (2014): 225-35.
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respecting and promoting a just legal order that takes seriously the social func-

tions of justice and the interrelationship of legal security, freedom, and peace.

Actually, the laws of mercy impact biblical legal culture in many ways. The
collection of rules termed “casuistic law,” for legal and judicial treatments of
conflicts, is, as mentioned earlier, framed by laws of mercy. On one side they
are laws for the treatment of male slaves and female slaves (Exodus 21:1-11), and
on the other side a collection of laws intended to benefit the acutely or chron-
ically economically and socially disadvantaged, namely, widows, orphans, the
poor, foreigners, and, again, slaves (Exodus 22:20—23:12). Many of these laws are
appellative; they belong to what is called “apodictic law.”

What do the laws of mercy aim at? In the slave laws, they limit the duration
of slavery (slavery is a matter of course in the ancient world) to six years, and
they normatively state that slaveholders must not exploit the slaves’ labor on
the Sabbath.

In general, the laws of mercy cultivate the expectation that those who are
privileged will withdraw their own claims—even to the point of relinquishing
their legally guaranteed rights—in favor of the disadvantaged and distressed,
and that this will translate into creative action on their behalf. I have suggested
that in such cases we speak of a “free, creative withdrawal of self for the benefit
of the neighbor.”6 It should be emphasized that this is a creative movement in
favor of other people, not a withdrawal that merely leaves them alone.

Here a stark contrast to natural law becomes obvious. Whereas the laws of
mercy advance the rights of the disadvantaged, the precepts of natural law for
all living beings to live honorably, to injure no one, and to grant to each their
own perhaps seem to make for equal status; in fact, however, the right of the
fittest is supported, since all natural life must live at the expense of other life.l”

The laws of mercy are of central importance not only in family life but also
in the areas of medicine, care institutions, education, social policy, and migra-
tion policy. The establishment of this right in law and in judicial and political
practice brings with it enormous evolutionary thrusts for legal culture.

1. The establishment of mercy laws directly affects juridical law, strength-
ening and challenging its competence. On one hand, no case can fall out-
side the scope of the law; no person, however weak, poor, and miserable,
can fall outside this scope. On the other hand, the systemic orientation
of law toward the inclusion of the disadvantaged requires the constant

16 Ibid.
17  See the detailed discussion of natural law in Michael Welker, “A Magnum Opus” (review
of Faith, Freedom, and Family), Journal of Law and Religion 28, no. 1 (2023): 108-17.
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renewal of the culture of law and its progress toward the universalization
of the claims of justice.

2. The law of mercy also has an enormous impact on the identity of indi-
viduals and on moral communication. The people who are able to expe-
rience and exercise a free and creative self-restraint for the benefit of
others go beyond the perspectives of indispensable self-preservation.
They go beyond what the biblical traditions call a mere fleshly existence.
The law of mercy underpins the values of social welfare, freedom, and
equality. It fulfills an important political function, enabling the law to
become a moral teacher in the establishment of justice.

3.  Furthermore, the law of mercy helps deal with a painful paradox that
plagues all legal and moral development. Societies want to improve their
laws and their justice, and they want to cultivate and refine their inter-
personal morality. How can they carry out this difficult but necessary task
of transforming and improving normative capacities without destroying
the binding force of their laws and the security of expectations they pro-
vide? The protection and improvement of the living conditions of the
disadvantaged provide an orienting regulative, a measure for the estab-
lishment and perfection of an equality-oriented justice, freedom, and
social peace.

4.  The aforementioned slave law has a particularly dramatic impact on legal
evolution. It is not only momentous for the existence of slaves, who may
be treated as potentially free men, not as “talking tools” (Marcus Teren-
tius Varro), and may claim certain protective rights. It also revolutionizes
the function of the law in general, which is now not only an instrument of
acute conflict management, but an instrument of social transformation
with long time perspectives and the claim to individual and collective long-
term memory. It thus touches on the third group of laws, which explicitly
focuses on religious issues.

2.3 Pistis—and the Crucial Role of Faith for the Law

As pointed out with regard to the structure of the Book of the Covenant, before
and after the laws of mercy there are series of regulations dealing with the orga-
nization of the common relationship with God, with worship (Exodus 20:22—
211 and 23a3ff.). They speak of places and times of worship gatherings. We
know little about the cultic arrangements of the time outside sacred buildings
and spaces. And yet the clues that the laws of the Book of the Covenant and the
other biblical legal corpora offer make it clear that the cultic public ascribed to
itself the status of a people freed from slavery in Egypt by God’s “mighty hand
and outstretched arm.” This is linked to formulas highly relevant to the law of
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mercy that are also found in other legal corpora: “You yourselves were strang-
ers in Egypt,” and “You yourselves know how it feels to be a stranger.”

The behavior and self-understanding of the community before God is
shaped by God’s dramatic historical interventions in the life of the community.
These experiences of God go far beyond (possible) concrete experiences of the
cultic public. Even those who were never in Egypt can be addressed as slaves
freed by God’s hand. They can be incorporated into a web of public collective
imaginings that far exceed the realm of personally accessible experience.

Why was the double identity (You were strangers, but now you are free) not
simply abandoned? Why were the associated legal and moral impositions of
the laws of mercy not rejected? Why did Israel joyfully accept the ascription of
such a historical identity reaching so far back, and alife spread over broad time
horizons? How did the law come to function as the vehicle of a far-reaching
culture of memory and expectation? A whole complex of statutory and legal
concerns must be appreciated in the search for an answer to these questions.
In contemporary German law, they can be captured in the formulas “eternity
clause” or “eternity guarantee” (§ 79 Abs. 3 GG), a guarantee of continuity
for fundamental constitutional decisions that, learning from traumas of the
past, seek to permanently ward off devastating antihuman political and legal
developments. Here, in this third dimension of Matthew’s
of the law,” several aspects of Harold Berman’s concern for these matters are
articulated.

They can also be recognized in formulas of the inviolability of human dig-

weightier matters

nity. “In a legal order of relative values, human dignity is an absolute value. The
only one.”8 “Giinter Diirig has ... emphasized as the content of the guarantee of
dignity that ‘every human being (is) a human being by virtue of his/her spirit,
which sets them apart from impersonal nature and enables them by their own
decision to become conscious of themselves, to determine themselves and to
shape themselves and the environment.”'® The development of the concepts
of fundamental rights and of universal human rights is rooted in the absolute
value of inviolable human dignity. What does the biblical pistis contribute to
the support of this demanding legal culture?

With recourse to the historical experiences founded in God’s activity, the
biblical laws reveal the religious—at least civil-religious—foundations of the

18  Josef Isensee, “Menschenwiirde: die sidkulare Gesellschaft auf der Suche nach dem
Absoluten,” Archiv fiir iffentliches Recht (AGR) 131 (2006): 175.

19  Giinter Diiring, “Der Grundrechtssatz von der Menschenwiirde,” [in AR (1956), 125] in
Klaus Stern, § 16 Menschenwiirde, in Leitgedanken des Rechts, Festschrift Paul Kirchhof,
vol. 1, ed. Hanno Kube et al. (Heidelberg: C. F. Miiller, 2013), 169—80, at 172.
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postulates of human dignity and human rights. They commit to a culture of
remembrance and expectation, not limited in space and time, with regard to
the formative power of religion and law. Universal expectations of connection
defy contrary experiences and developments. God’s work is remembered bib-
lically as a liberating and saving work and is always hoped for anew. The com-
mon history is grasped as a transition from hardship, suffering, and distress to
experiences of liberation and freedom. Shared feelings of gratitude and joy are
given greater weight than feelings of loss and powerlessness. An individual and
social sense of power permeates and reshapes opposing experiences.

The differentiated basic presentation of “You have been strangers and
slaves—and now you are free” leads to a rich experience of identity and aware-
ness of the depth of the human person. A multitude of individual and shared
empathic discoveries is thus released, an indispensable source and support
for legal, political, medical, scientific, and educational efforts to develop and
unfold an ethos of justice, equality, and freedom. What can be and what has
to be added to these rich perspectives on the weightier matters of the law by
addressing Jesus Christ and the Spirit of Christ?

3 The Law and the Spirit of Christ—Divine and Human: Some
Impulses for a Christian Jurisprudence

In 2003, the South Africa-born Orthodox Jew and professor of international law
and the European Union at the NYU School of Law, Joseph Weiler, published
a book in several languages, A Christian Europe: Passages of Exploration. He
provocatively diagnosed a “Christophobia” in Europe and beyond. This Chris-
tophobia, he argued, blocks engagement with Europe’s cultural and spiritual
foundations as well as with its cultivation and further creative development.20

Together with other colleagues, he bemoaned that the final draft of the Con-
stitution of the European Union, a treaty of some seventy thousand words, did
not include a single word about God, Christ, or Christianity. In October 2022 he
gave the inaugural lecture of the 2022/23 John Paul 11 Lectures under the title:
“A Non-Christian Europe—Is It Possible?”

We should not only associate this Christophobia with difficulties to relate
a genuinely Christian orientation to other religions or secular cultures and to
gain and keep respect in academic orbits. The sad fact that even many Christian

20  Joseph Weiler, Ein christliches Europa: Erkundungsgdnge (Salzburg: Anton Pustet, 2004),
esp. 75ff; see also Michael Welker, God the Revealed: Christology (Grand Rapids: Eerdmans,
2013), 28-31.
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theologians pay only lip service to Christology and Trinitarian theology and are
content with a more or less metaphysical theism, or in recent times with an
ecologically motivated romanticism of nature, is rooted in basic problems with
Christology. Without a thorough understanding of the divine Spirit, the divin-
ity of Christ is simply incomprehensible. A most impressive human Jesus and
a numinous “Lord” fall apart. Intellectual insecurity and fear of being accused
of ecclesial and cultural triumphalism block an honest access to confessing
Christ and admitting a genuinely Christian identity.

But it is not only an insufficient Christology with no clear relation to the
Holy Spirit that causes difficulties for even thinking of a “Christian jurispru-
dence.” There are also severe problems with a theology of the law, particularly
in the Protestant church families that hold the theology of Paul and of the
reformers indebted to him in high respect.

They are confused by tensions between Paul’s assertions. On one hand,
there are statements such as, “We have in the law the embodiment of knowl-
edge and truth” (Romans 2:20); “the law is holy, and the commandment is holy
and just and good” (Romans 7:12); “the law is spiritual” (Romans 7:14); “the law
of the Spirit of life in Christ Jesus” (Romans 8:2). On the other hand, there is
Paul’s talk about “the law of sin and death” (Romans 8:2), and “the power of sin
is the law” (1 Corinthians 15:56).

The confusion caused by these statements dissolves when we see that the
law indeed fights against injustice, untruth, oppression, hostility, and hate,
and is therefore good, but that it can itself come under the power of sin and
then promote injustice, untruth, oppression, hostility, and mutual hate, and
therefore is sinful. This means that it is necessary to differentiate between the
good law and the law under the power of sin. The perception that the law can
fall under the power of sin is relevant in the reflection on what is needed to
strengthen it. The search for and affirmation of the weightier matters of the
law cannot remain content with a good professional education of future law-
yers, with stable legal institutions, with support and respect for the law in the
broader society and culture, and with a widespread trust in the law’s regulat-
ing powers. The interdependencies of justice, mercy, and faith as the weightier
matters of the law are minimum markers to protect the law against distor-
tions not only from the outside but also from the inside. But even they are not
sufficient.

What does Christianity, what does Christian theology and Christian faith
assert when they concentrate on the cross of Christ? Why do many Christian
churches place the cross of Christ in the center of their places of worship? A
long theological tradition with towering figures like Paul, Luther, and Bonhoef-
fer emphasized the revelation of the merciful and the cosuffering God revealed
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at the cross. The biblical witnesses, however, emphasize a second central mes-
sage, namely, that the cross reveals God’s merciful judgment in the world under
the power of sin. Jesus is crucified in the name of the global power Rome, with
strong support of the reigning religion, with reference to the Mosaic law and
the Roman law, with the moral support of public opinion. Here we see the law
in its political, religious, legal, and moral dimensions corrupted by the powers
of sin. A differentiated alliance of powers cooperates against the revelation of
God and God’s attempt to mediate beneficial divine gifts for the common good
of humankind.?!

Two observations about the work of the Spirit are crucial in dealing with the
situation of the multidimensional law in distress and in self-endangerment.
One shows the modesty of the presence of the resurrected Jesus Christ after
Easter and the inconspicuousness of his so-called kingly, priestly, and pro-
phetic offices. In continuity with his pre-Easter life, this king is a brother, a
friend, and even an innocent outcast. He mediates to his witnesses the pow-
ers of healing, salvific education, and reconciliation. This priest directs us in
the inconspicuous power of his Spirit toward God with the greeting of peace,
thanksgiving for and the breaking of the bread, the opening of the scriptures,
and the assembling of the community. This prophet opens—in the power of
his Spirit—our eyes to the abyss of sin, lies, and betrayal, but also to truth, true
justice, and true freedom and peace.??

The other observation is that of the outpouring of Christ’s Spirit after his
resurrection. Here we encounter Christ’s elevated and saving life in disconti-
nuity with his pre-Easter life. We encounter the working of the multimodal Holy
Spirit, a Spirit of justice, a Spirit of freedom, a Spirit of truth, a Spirit of peace,
and a Spirit of benevolence and love.?? This divine Spirit is so much richer than
an all-uniting, all-relating, all-integrating power. It challenges monohierarchic,
patriarchal, gerontocratic, and chauvinist secular and religious powers and
organizations (see Joel 3 and Acts 2). This Spirit—which works in a revelatory
way as the Spirit of Christ, but also works in a nonexclusivist way from other
religious and nonreligious traditions—provides a blissful yet self-critical guid-
ance in the dialogue and cooperation between law and religion.

21 See Welker, God the Revealed, 185-91.

22 Ibid., 23543, 277-94, 304-13.

23 See Michael Welker, In God’s Image: An Anthropology of the Spirit: The 2019/20 Gifford Lec-
tures, trans. Douglas W. Stott (Grand Rapids: Eerdmans, 2021. See Rom. 8:10 (justice); 2
Cor. 3:17 (freedom); 2 Thess. 2:13 and John passim (truth); Rom. 14:17 and Gal. 5:22 (peace);
the whole NT (love and benevolence).
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4 Summary

What can religion and law, law and Christianity, learn from each other? My
first answer was: Religion in general and Christianity in particular should care-
fully study the “weightier matters of the law.” They should hold legal thought
and good juridical practice in the highest respect. They should not blur this
respect with vague moral and religious interests and emotions.

My second answer was that in the dialogue of law and religion, the insights
and rationalities of a religious law which connects justice, mercy (care for
the powerless and excluded), and faith (relation to truth / the divine) should
be perceived and valued. The legal and the religious perspectives on “the
weightier matters of the law” should be brought into conversation and mutual
enrichment.

My third answer turned to specific Christian and broader biblical perspec-
tives. It deals with the problem that juridical and religious laws can become
corrupted by the powers of sin and generate systemic distortions. Here the
deeper orientation toward the cross of Christ and toward other totalitarian
catastrophes in human history should alert us to whatever dangerous religious
and political-legal triumphalisms develop. Moreover, an appreciation of the
divine Spirit of justice, freedom, truth, peace and co-creaturely benevolence
should illuminate the interaction and cooperation of law and religion. Accord-
ing to the biblical traditions (especially Joel 3 and Acts 2), the divine Spirit
overcomes monohierarchic, patriarchal, and gerontocratic societal structures
and all sorts of nationalistic and chauvinist limitations. It helps to meet the
continuing challenge for free societies presented by such manifestations of
power over the ages up to today.



CHAPTER 9
Christian Teachings on Obligations

David VanDrunen

Covenant is an immensely rich concept, both historically and constructively.
Ancient Near Eastern rulers entered into covenants to organize and regulate
their political life. The Hebrew scriptures, through a complex appropriation
and modification of the covenant forms of their ancient Near Eastern neigh-
bors, describe several covenants that God entered with human partners as well
as a number of intrahuman covenants. The New Testament interprets this Old
Testament teaching and presents the new covenant in Christ as its culmina-
tion. This biblical material has in turn prompted many Jewish and Christian
thinkers to develop theologies of covenant in their elaboration of religious
doctrine. The idea of covenant has also played important roles in the Western
legal and political traditions.

It should be no surprise that covenant has been an important theme in the
scholarship of John Witte, Jr. Even his origins may have disposed him to this
topic from an early age: Witte was raised in the Dutch Reformed tradition, and
Reformed Christianity, more than any other Christian tradition, has empha-
sized the biblical covenants as an organizing topic of theology. Witte would
became a scholar of law and religion, and few concepts play a more promis-
ing role in the intersection and integration of law and religion than covenant.
Moreover, given the appearance of covenant in a number of different religious
and legal traditions, it has prospect for the sort of fruitful engagement across
confessional divides that Witte has sought to cultivate for decades at Emory
University’s Center for the Study of Law and Religion.

It is truly an honor to contribute to his Festschrift. I have long regarded him
as a model scholar. He not only is a prolific and accomplished writer but also
is dedicated to excellence in teaching and is a master collaborator and encour-
ager. It's the last of these qualities that I appreciate most of all. Despite the fact
that Witte moves in the highest echelons of the academic world and I teach
at a small and relatively obscure theological seminary, he has encouraged me,
offered me otherwise inaccessible opportunities, and promoted my work for
nearly two decades now. I am profoundly grateful for these things and offer this
chapter as a small token of thanks.

I first survey what Witte has contributed to recent scholarship on covenant.
Then I offer some of my own reflections on covenant related to Witte’s work
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and seeking to build on it. I conclude that covenant continues to be an import-
ant concept for the fields of political theology and law and religion, although
charting its contemporary practical implications in increasingly secular soci-
eties is a difficult endeavor.

1 John Witte’s Scholarship on Covenant

Witte’s work on covenant has addressed the topic in two primary contexts:
marriage and political association. The former focus seems to appear more fre-
quently in his writings, and so I discuss this first.

Witte has often written about the biblical, and particularly Old Testament,
roots of considering marriage as a covenantal relationship. He notes that ear-
lier parts of the Old Testament canon don't treat marriage as a covenant in any
direct way. But as we reach the prophetical literature, this idea takes on great
theological and practical importance. As Witte explains, several prophets—
particularly Isaiah, Jeremiah, Ezekiel, Hosea, and Malachi—analogize the
marriage relationship to God’s covenant relationship with Israel. Israel’s
unfaithfulness to Yahweh was like marital infidelity that threatened to dissolve
their bond. This conception of marriage as a covenant became most explicit in
Malachi, which refers to a woman being the companion and wife of her hus-
band “by covenant” (2:14)."

Witte is not an Old Testament scholar by specialty, of course, and his writ-
ing on these matters makes generous use of other scholars’ work. But Witte
has added his own constructive reflections on what this covenantal dimen-
sion contributes to an understanding of marriage. For one, it confirms several
things evident elsewhere in scripture. It confirms the presentation of marriage
as a monogamous union of one man and one woman in Genesis 2. It also con-
firms God’s participation in each marriage as well as the procreative function
of marriage. Further, it confirms God’s laws for marriage formation already
present in the natural and Mosaic laws. But the covenant metaphor, according
to Witte, also added new dimensions to Mosaic regulations about marriage
and exemplified the spirit of those regulations. It drew individual marriages

1 See, for example, John Witte, Jr., From Sacrament to Contract: Marriage, Religion, and Law
in the Western Tradition, 2nd ed. (Louisville: Westminster John Knox, 2012), 39—43; John
Witte, Jr., God’s Joust, God's Justice: Law and Religion in the Western Tradition (Grand Rapids:
Eerdmans, 2006), 377; John Witte, Jr. and Joel A. Nichols, introduction to Covenant Marriage
in Comparative Perspective, ed. John Witte, Jr. and Eliza Ellison (Grand Rapids: Eerdmans,
2005), 16-18; and John Witte, Jr., Church, State, and Family: Reconciling Traditional Teachings
and Modern Liberties (Cambridge: Cambridge University Press, 2019), 228—30.
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into the larger covenantal relationship God had made with Israel and pointed
to a new egalitarian ethic in which husbands were to be just as faithful to their
wives as their wives were to be to them.?

Witte has devoted great attention to the development of the law and the-
ology of marriage in the West, an area in which he has made many of his
most important contributions to scholarly learning. One of his favorite areas
of interest is how the Protestant Reformation transformed Western marriage
policy and law. According to Witte, Martin Luther and the Lutheran Reforma-
tion added new dimensions to the theology and practice of marriage, many
of them related to their two-kingdoms doctrine. For Lutherans, marriage was
an institution of the earthly kingdom. In his early work, John Calvin largely
followed Luther. But although he never rejected this Lutheran precedent,
“Calvin’s mature theology of marriage was grounded in the biblical doctrine
of covenant.” In a number of works, Witte has outlined this rich covenantal
conception of marriage developed by Calvin and continued in later Reformed
writers.*

Although primarily a historian of the law and theology of marriage, Witte
also keeps a keen eye on contemporary debates and contributes wise interven-
tions on the future course of marriage and family law. Among the developments
that piqued his interest a couple of decades ago was the fledgling movement
to recognize “covenant marriage” in several American states. The idea was to
give prospective couples two legal options, either to pursue a merely contrac-
tual marriage that is easy to enter and easy to leave or to choose a covenantal
marriage that requires premarital counseling and sets a high bar for divorce.
In more recent work, however, Witte has acknowledged that despite this move-
ment’s promising start, it failed to get far off the ground.®

Witte has also directed his legal-historical attention to the importance of
covenant for political association. Here again he has found the most evidence
for this within the Reformed tradition. In several works, especially The Refor-
mation of Rights, Witte has examined numerous early Reformed texts—many

See, for example, From Sacrament to Contract, 43—45; and Church, State, and Family, 230—32.

3 From Sacrament to Contract, 185; see also John Witte, Jr. and Robert M. Kingdon, Sex,
Marriage, and Family in John Calvin’s Geneva, vol. 1, Courtship, Engagement, and Marriage
(Grand Rapids: Eerdmans, 2005), 490.

4 See, for example, From Sacrament to Contract, 184—212; God's Joust, 378—80; Witte and King-
don, Sex, Marriage, and Family, 482—90; John Witte, Jr., The Western Case for Monoganty Over
Polygamy (Cambridge: Cambridge University Press, 2015), 245-53; and Church, State, and
Family, 85-105.

5 See, for example, God’s Joust, 364—68; and Witte and Nichols, introduction to Covenant
Marriage, 1-5.

6 See Church, State, and Family, 312—14.
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of them not widely known—and explained how the idea of covenant enabled
important thinkers to navigate the weighty political challenges their commu-
nities faced. Viewing political association through a covenantal lens carried a
number of benefits, but perhaps above all these Reformed thinkers believed
it provided a bulwark against tyranny—and remedies when facing it. Among
the figures Witte has surveyed on political covenants are Christopher Good-
man, Theodore Beza, Johannes Althusius, John Milton, and the New England
Puritans.”

As Witte has shown that early Reformed theologians drew their covenantal
perspective on marriage from scripture, so he also demonstrates the biblical
inspiration for their covenantal perspective on politics and law. They believed
that political covenants of their own day were parallel to intrahuman Old Tes-
tament covenants, in which Israelite kings pledged their submission to God’s
law and to the people’s liberties.® Witte is aware of how such convictions prob-
lematize the idea of religious liberty. He has argued, however, that the New
England Puritans’ idea “of a liberty of covenant, while initially exclusivist,
eventually became the basis for a robust theory of confessional pluralism.”

John Witte has amassed a treasure of historical scholarship on the impor-
tance of covenant in biblical literature and especially in the Western legal and
political tradition. While immensely valuable in its own right, this scholarship
raises pressing questions about its relevance for contemporary law, politics,
and marriage—and this may be putting it lightly, given the religious fragmen-
tation and increasing secularity of our own day. In the rest of this chapter, I
seek to extend and engage some of these important conversations that Witte
has instigated. I do so as a Reformed theologian, for whose own work on ethics
and political theology the covenant idea has been crucial.

2 Intrahuman Covenantal Relationships: Initial Reflections

There are many kinds of human relationships. What makes covenantalrelation-
ships different from others? One characteristic of covenantal relationships is
that they are designed to be long-term. There would be no point in establishing

7 See, especially, John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights
in Early Modern Calvinism (Cambridge: Cambridge University Press, 2007), 122 (Goodman),
122—41 (Beza), 187—203 (Althusius), 223 (Milton), and 287-314 (the New England Puritans).
For related discussions, see, for example, God’s Joust, 143-60, 350-51; and John Witte, Jr.,
The Blessings of Liberty: Human Rights and Religious Freedom in the Western Legal Tradition
(Cambridge: Cambridge University Press, 2022), 60, 102, 115-16.

8 See, for example, The Reformation of Rights, 122, 125,188-91; and The Blessings of Liberty, 20.

9 The Reformation of Rights, 288.
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a covenant to govern a temporary relationship between two strangers meeting
in the wilderness. They may wish to make an exchange—say, a little food for
a piece of clothing—but no covenant is necessary when they have no plan to
interact again. In Genesis 14, the awkward meeting of Abraham and the king of
Sodom may be a good illustration of this, especially as we begin to think about
these issues theologically. This king and Abraham had joined forces in a local
war, each for his own purposes (14:8-16). Afterwards, the two met, and argu-
ably the king of Sodom tried to formalize a relationship with Abraham (14:21).
But Abraham clearly wanted little to do with him and kept their relationship to
a minimum by agreeing only to settle immediate needs. He tidied up accounts
and refused any future commitments (14:22—24). Abraham was willing to enter
committed, long-term relationships with political authorities, as considered
below, but not with the king of Sodom, surely because of Sodom’s despicable
moral character, which Genesis 18—19 depicts.”

Some human relationships can be short-term and meet only immediate
needs. But we also need long-term relationships. One common and useful
form of longer-term relationship is contract. In contracts, the parties agree to
discharge certain obligations in the future, ordinarily with the understanding
that enforcement mechanisms stand behind them. The difference between
contractual and covenantal relationships doesn’t necessarily concern the sub-
stance of the obligations or the reality of enforcement. The essential differ-
ence is that covenants involve swearing an oath to God. Covenants invoke God
to witness the agreement and even to enforce it. Covenants therefore have a
solemnity and weightiness that contracts don't, even though violating the lat-
ter may entail painful temporal consequences.

Contracts and covenants, then, are different kinds of long-term relation-
ships. This raises the question of why a covenantal relationship would ever be

10  David Novak calls this a “commercial transaction.” See The Jewish Social Contract: An
Essay in Political Theology (Princeton: Princeton University Press, 2005), 44. Novak’s work
on intrahuman covenants as rooted in divine-human covenants has been very helpful
and stimulative for my own work over the years. Many of my conclusions are similar,
although not identical, to his. Acknowledging Novak’s contribution here seems especially
fitting since I have heard John Witte express his appreciation for Novak’s work as well,
and Novak has contributed to several of Witte’s projects. See, for example, David Novak,
“Religious Human Rights in Judaic Texts,” in Religious Human Rights in Global Perspective:
Religious Perspectives, ed. John Witte, Jr. and Johan D. van der Vyver (The Hague: Martinus
Nijhoff, 1996), 175—202; David Novak, “Law and Religion in Judaism,” in Christianity and
Law: An Introduction, ed. John Witte, Jr. and Frank S. Alexander (Cambridge: Cambridge
University Press, 2008), 33—52; and David Novak, “The Judaic Foundation of Rights,” in
Christianity and Human Rights: An Introduction (Cambridge: Cambridge University Press,
2010), 47-63.
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desirable or advantageous. The simple answer is that some long-term relation-
ships are much more serious than others. There’s no infallible way to prevent
the violation of any human agreement, but we feel the need for special mea-
sures to impress the gravitas of certain kinds of relationships upon the parties
and to heighten the odds that they’ll discharge their obligations. Calling God
to participate in a relationship certainly serves these ends." Nevertheless, pre-
cisely because of the weightiness of such arrangements and the high bar for
entering them, we don’t want every relationship to be covenantal. I don’t want
or need a covenantal relationship with the employee who sells me a cup of cof-
fee at a restaurant off the highway while I'm driving across the country. I don’t
even need or want one with the pest-control company that sprays the exterior
of my house every couple of months—a contractual relationship works per-
fectly well. Such relationships serve good purposes in the course of human life
and cause inconvenience when something goes wrong, yet in the big picture
not much is at stake. But that’s not true for at least a small number of relation-
ships. The uniting of people into a political community and the uniting of two
people in marriage are obvious examples. As discussed above, these are the
kinds of relationships that have drawn John Witte’s attention in his work on
covenant.

Establishing covenantal relationships in a limited number of areas of
life may seem theoretically attractive, but it raises further questions, which
are necessarily theological in nature. Perhaps most serious: On what grounds
are human beings justified in invoking God to witness and enforce relation-
ships of their own making? Why isn't this presumptuous? Why isn't it a form
of blasphemy, a misuse of God’s name in violation of the Decalogue? What
gives us authority to put God under obligation? Even if there’s a satisfactory
response to this problem, at least one other big question remains: Can people
of different religious convictions enter covenants with each other? Such peo-
ple don't share the same ideas about the “God” they invoke,” and presumably
mutual agreement on the terms of a covenant is essential to its validity. The
potential contemporary usefulness of covenant surely depends greatly on the
answer to this question.

The Old Testament uses covenantal language and imagery when describing
some political and marital relationships. This practice indicates, for those of us
who acknowledge the Old Testament's authority, that there is theological justi-
fication for entering political and marital covenants in certain circumstances.
It's worth exploring why this is the case, which in turn may provide insight

11 See Novak, The Jewish Social Contract, 211.
12 Ibid, 34-35.
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about the usefulness of the covenant idea today. I begin by reflecting on politi-
cal covenants and will focus mostly on them, although I'll also address marital
covenants toward the end of this chapter.

3 Political Covenants

I return to the first of the big questions raised above: On what grounds are
human beings justified in invoking God to witness and enforce relationships
of their own making? The basic answer I propose is that human parties are
justified in establishing political covenants when such covenants emerge
between people who are already together in covenant with God and when
such covenants serve to advance that covenant with God.” Before proceed-
ing further, I should note that covenants may take different forms. In the Old
Testament there are divine-human covenants and intrahuman covenants, and
these are necessarily different in some respects. But there are also different
kinds of divine-human covenants and different kinds of intrahuman cove-
nants, reflected in the relative strength of the covenanting parties or the kinds
of obligations each party has. I need not provide further details here, but the
discussion below presumes such differences.* Now back to the point above:
intrahuman political covenants are justified when grounded in and advancing
a covenant that God has already made with both parties.

The first two intrahuman political covenants in the Old Testament are those
between Abraham and Abimelech, king of Gerar, in Genesis 21 and between
Isaac and Abimelech (11?) in Genesis 26. Both covenants involved oaths (21:23—
24, 31-32; 26:28-31). As we read these accounts in the context of Genesis, we
find that despite Abraham’s and Isaac’s many differences with Abimelech, they
had one very important thing in common: they were all human partners of the
covenant God made in Genesis 8:21—9:17, what I will call the Noahic covenant.
God made this covenant with Noah as the father of a renewed humanity after
the great flood, and with his offspring after him (9:8—9). The text also states
that God made it with all living creatures of the earth for all future generations
(9:10,12,15-16). It'’s a truly universal covenant, extending even to the earth itself
and the broader natural order (8:21—22; 9:13, 17). The implications are clear: all

13 Novak offers a similar answer. See, especially, his distinction between “master” covenants
and “derivative” covenants in The Jewish Social Contract, 33—34.

14  For a useful summary of the different kinds of covenants in scripture and in the ancient
Near East, see Scott W. Hahn, Kinship by Covenant: A Canonical Approach to the Fulfillment
of God'’s Saving Promises (New Haven: Yale University Press, 2009), 29.



CHRISTIAN TEACHINGS ON OBLIGATIONS 155

human beings (along with all animals) together are the party with whom God
covenants. Abraham, Isaac, and Abimelech, therefore, shared a covenantal
bond as fellow humans.”

There are compelling reasons to interpret their covenants in Genesis 21 and
26 in light of this preexisting covenantal bond. To begin, scholars have noted
that the covenants of Genesis 21 and 26 are parity covenants. That is, Abraham
and Isaac covenanted with Abimelech as equals.”® Their mutual participation
in the Noahic covenant is part of the explanation for this. For one thing, the
Noahic covenant put all human beings in their place, for in it God, the superior,
covenanted with humans, the inferior.” This implied a fundamental equality of
humility among all humans. But the Noahic covenant also acknowledged the
equal dignity of all human beings. They're all divine image-bearers, and their
blood is of equivalent value (9:6).

This organic connection between the Noahic covenant and the intrahuman
covenants of Genesis 21 and 26 provides some reason to think that the legiti-
macy of the latter rests in the former. But surely intrahuman covenanting can’t
be justified merely on the ground of mutual participation in the Noahic cov-
enant. The additional element necessary is that intrahuman covenants must
advance the Noahic covenant’s purposes. Humans can have confidence invok-
ing God’s name to witness and enforce their own covenants if such covenants
promote covenantal responsibilities that God has already given them.

What are the Noahic covenantal responsibilities? The account of the Noahic
covenant doesn’t mention many, but one of them comes in poetic form: “Who-
ever sheds the blood of man, by man shall his blood be shed, for God made
man in his own image” (9:6).® To put it simply, the human community ought
to enforce justice against wrongdoers and restore peace where there’s con-
flict. And this was indeed a central purpose of the covenants in Genesis 21 and
26. Abraham and Abimelech had had a serious dispute in Genesis 20, which

15  For detailed discussion of this Noahic covenant, including a defense of distinguishing the
covenant with Noah here after the great flood from the covenant with Noah before the
flood (Genesis 6:18), see David VanDrunen, Divine Covenant and Moral Order: A Biblical
Theology of Natural Law (Grand Rapids: Eerdmans, 2014), chap.2. That volume is part of
the Emory University Studies in Law and Religion, under the general editorship of John
Witte, Jr.

16 See, for example, Hahn, Kinship by Covenant, 43.

17  AsNovak puts it, “The most either of them can ever be is a covenanted, junior partner of
God. Only then can they become equal partners with each other.” See The Jewish Social
Contract, 46.

18  Scripture quotations are from The Esv Bible (The Holy Bible, English Standard Version),
copyright © 2001 by Crossway, a publishing ministry of Good New Publishers. Used by
permission. All rights reserved.
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they resolved, albeit through a rather frigid encounter. When Abimelech later
approached Abraham to propose an intimate covenantal bond, he professed
interest in maintaining just relations between them and their posterity (21:23).
In his response, Abraham noted that Abimelech’s servants had stolen from
him, a wrong remedied through the covenant (21:25-31). Likewise, Genesis 26
sets Isaac’s covenant with Abimelech in the context of a long-standing quarrel.
Their covenant aimed to prevent future “harm” and maintain “peace” (26:29).
Thus, I believe David Novak is correct to say: “As for Abraham and Abimel-
ech, what they are doing in their covenant is extending God’s universal justice
into their own particular political situation.... The conditions of the covenant,
which Abraham and Abimelech did make for themselves, have moral author-
ity because they are modeled on the original Noahide covenant Abraham and
Abimelech did not make for themselves.”*

Before reflecting further on political covenants grounded in the Noahic cov-
enant, I pause for an interlude. The Old Testament describes other intrahu-
man political covenants that are crucially different from those of Abraham and
Isaac with Abimelech. I think especially of covenants that the people of Israel
established with some of their kings—David (1 Samuel 5:3; 1 Chronicles 11:3),
Asa (2 Chronicles 15:12—14), and Joash (1 Kings 11:17; 2 Chronicles 23:3, 16)—in
which they made various commitments to each other and to the Lord. These
intra-Israelite covenants weren’t grounded in the Noahic covenant as the cov-
enants of Abraham and Isaac with Abimelech were. The former pledged, for
example, that Israel would be the Lord’s people (1 Kings 11:17; 2 Chronicles
2316) and that any Israelites who failed to seek the God of Israel would be put
to death (2 Chronicles15:13). The Israelite people had no inherent right to make
themselves God’s special people, nor did any Israelite have an inherent right to
execute a person for failure to worship properly. Nor did the Noahic covenant
give Israelites or anyone else such authority.

But another covenant functioned to ground these intra-Israelite politi-
cal covenants in a way analogous to how the Noahic covenant grounded the
intrahuman covenants in Genesis 21 and 26, namely, the Mosaic covenant
established at Sinai and later renewed in Deuteronomy. In this covenant,
God declared that Israel would be his “treasured possession among all peo-
ples” (Exodus 19:5). This covenant also commanded that idolaters should be
executed (for example, Exodus 22:20). Hence, when later Israelite kings and
people made the covenants they did, they committed themselves to be the

19  See Daniel 1. Block, Covenant: The Framework of God’s Grand Plan of Redemption (Grand
Rapids: Baker Academic, 2021), 109.
20 Novak, The Jewish Social Contract, 45—46.
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sort of people God had already made them at Sinai. When they invoked God’s
name, they weren't blaspheming by trying to coerce God to enforce their own
projects. Rather, these intra-Israelite covenants were justified inasmuch as
they advanced God’s own project in the Mosaic covenant.

This interlude isn’t a digression, since it raises important constructive ques-
tions and also prompts some engagement with issues raised by John Witte’s
scholarship. As mentioned above, Witte has noted how many early Reformed
political writers viewed political association through the lens of covenant. In
doing so, they analogized their contemporary political covenants with the
political covenants between Israelite kings and people. Witte’s historical work
is certainly accurate, but did these early Reformed thinkers have good grounds
for this analogy? If my preceding analysis of Old Testament covenanting is on
solid footing, the answer seems to be negative. The Israelite kings and peo-
ple covenanted with each other in response to the prior covenant God had
made with Israel. But early modern European kings and people couldn’t look
back to any covenant God had made with them. God never established France,
for instance, as his special people, as he established Israel at Sinai. The intra-
Israelite political covenants were thus a problematic precedent for sixteenth-
and seventeenth-century political covenants.

As Christians, of course, early Reformed writers could look back to the New
Testament and claim to be covenanted with God through the new covenant.
Should these Reformed thinkers have appealed to the new covenant as prece-
dent for their political covenants, then? This too would have been problematic.
In the New Testament, the new-covenant community wasn't a political nation
but a church. Christ gave his church apostles, prophets, evangelists, pastors,
and teachers (Ephesians 4:11), but no magistrates. He gave his church the keys
of the kingdom of heaven (Matthew 16:18-19), but no sword of justice that
magistrates possessed (Romans 13:4). The covenants of Abraham and Isaac
with Abimelech enacted the requirements of the Noahic covenant in which
all three participated, and the covenants of Israelite kings and people enacted
the requirements of the Mosaic covenant in which they all participated. But
entering a political covenant does not and cannot enact the requirements of
the new covenant.

This isn't to say that early Reformed writers were wrong in their desire to
view political association of their own day through a covenantal lens. In my
judgment, however, they should have considered the Noahic covenant the
foundation for their own political covenanting. In turn, this implies that they
should have regarded the political covenants of Genesis 21 and 26, rather than
those between Israelite kings and people, as proper biblical precedent. God
put the Noahic covenant into place until the end of the world as we know it
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(Genesis 8:22), and thus it was no less relevant background for understand-
ing God’s governance of human affairs in early-modern Europe than it was in
the days of Abraham and Isaac. Since there was no other supervening biblical
covenant to regulate the political affairs of early-modern Europeans (which
implies a disanalogy with Old Testament Israelites living under the superven-
ing Mosaic covenant), Reformed writers should have recognized the Noahic
covenant rather than the Mosaic covenant as politically normative.”

These concerns aren’t simply theoretical. One major practical difference
between viewing the Noahic covenant as foundational and viewing the Mosaic
covenant as foundational is whether those entering a political covenant con-
stitute a special people holy to the Lord. Covenanting under the auspices of the
Mosaic covenant, the Israelites properly considered themselves such a people.
The Mosaic law promulgated detailed regulations for right worship and their
coercive enforcement. This provided justification for what we today would call
rejection of religious liberty in their political covenants (as observed above, for
example, in 2 Chronicles 15:13). But the Noahic covenant established no partic-
ular people as a special people holy to the Lord, nor did it give instructions for
right worship and its enforcement. It thus provides no justification for seeking
uniformity of religious belief and practice in political covenants established
under its auspices.

Religious liberty is another prominent topic in John Witte’s scholarship, as
explored elsewhere in this volume. I suggest that regarding the Noahic cov-
enant as foundational for political covenants provides excellent theologi-
cal rationale for supporting a broad measure of religious freedom.” Or from
another angle: those already convinced of the good of religious liberty should
find it attractive to view the Noahic covenant as politically foundational.

Of course, this was not the mindset of early Reformed writers. Like most
of their contemporaries in other Christian traditions as well, they considered
their political communities Christian nations, or at least as communities that
ought to be Christian nations. They sought toleration for their own worship
when under hostile governments but didn’t think of broad religious liberty as
a political ideal.

21 One important early modern Protestant figure who used the Noahic covenant as a foun-
dation for legal, political, and social life was English jurist John Selden. See discussion of
his views in John Witte, Jr., Faith, Freedom, and Family: New Essays in Law and Religion, ed.
Norman Doe and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), chap. g (“The Integrative
Christian Jurisprudence of John Selden”).

22 For detailed defense of this claim, see David VanDrunen, Politics after Christendom: Polit-
ical Theology in a Fractured World (Grand Rapids: Zondervan Academic, 2020), chap.7.
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When a particular community decided to make a real-life political covenant
under Reformed inspiration—I think specifically of the Scottish National
Covenant of 1638—it followed the spirit of the Mosaic covenant rather than
the Noahic covenant. The signers, representing both civil and ecclesiasti-
cal constituencies, swore to oppose “Papistry” and to embrace and defend
Reformed Christianity in their realm.

As a self-identifying confessional Presbyterian, I acknowledge the Scottish
Presbyterians as among my spiritual forebears. Yet I must regard their concep-
tion of political covenant as inconsistent with a biblical covenant theology,
and thus inconsistent with their own deepest convictions. The Reformed tra-
dition would do well to dissent from this part of its legacy, in my judgment.

4 The Prospects for Contemporary Political Covenants

The previous section leaves open the question whether viewing political asso-
ciation through a covenantal lens is helpful for Christians and others in our
present day. Since religious liberty is now quite widely affirmed (though hardly
uncontroversial), my preceding comments may suggest initial grounds for an
affirmative answer. Nevertheless, those preceding comments also raise a puz-
zling question: how can people who aren’t united by a common religious con-
fession enter valid covenants with each other? If they don’t share the same
conception of the “God” whom their covenant oath invokes, how can the
different parties have confidence in each other’s understanding of the terms
and commitment to observe them? This was the second of the big questions I
raised in my initial reflections on intrahuman covenants.

This question takes us back to the political covenants Abraham and Isaac
made with Abimelech. These biblical stories indicate that political covenants
can indeed be valid between parties of different religions and also indicate the

23 On the National Covenant generally, see, for example, Dictionary of Scottish Church His-
tory & Theology, ed. Nigel M. de S. Cameron et al (Downers Grove, IL: InterVaristy, 1993),
620. A different but relevant example may be the Afrikaners, who emerged from and
developed their own version of Dutch Reformed Christianity. Their self-understanding
as a covenanted people seems to have contributed to the inseparability of their commit-
ments to their religion and to their national identity, with many complicated and tragic
implications for the history of South Africa. For related discussion, see Jonathan Neil
Gerstner, The Ten Thousand Generation Covenant: Dutch Reformed Covenant Theology and
Group Identity in Colonial South Africa, 1652-1814 (Leiden: Brill, 1991), especially chap. 11.
See also, generally, Hermann Giliomee, The Afrikaners: Biography of a People, expanded
ed. (Charlottesville: University of Virginia Press, 2009).
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conditions for this validity. I'll first explain why I believe these two claims are
true and then reflect on what this suggests for our contemporary context.

Did Abraham and Abimelech share a common religion? The most plausi-
ble evidence for an affirmative answer is probably in the opening verses of
Genesis 20. Abraham was on the move, as he often was, and he sojourned in
Gerar, where Abimelech was king. Afraid for his safety, Abraham presented his
wife Sarah as his sister, and Abimelech promptly took her into his harem. At
this point “God came to Abimelech in a dream by night” (20:3). In context, it’s
clear that this is the same God as the one described throughout Genesis. God
informed Abimelech that Sarah was Abraham’s wife, Abimelech protested his
innocence since Abraham had told him otherwise, and God acknowledged his
ignorance but instructed Abimelech to return Sarah to Abraham, upon pain
of death (20:3—7). Abimelech, it seems, had a relationship with the same God
whom Abraham worshiped.

But on further reflection, it's doubtful that Abraham and Abimelech truly
shared a common religion. Earlier narratives in Genesis describe an intimate
relationship that God established with Abraham by covenant oath, through
which he promised to make his offspring numerous and a blessing to all nations
of the earth, to which promises Abraham clung by faith (Genesis 15:17). Gene-
sis communicates that no other individual or people enjoyed such a privilege.
Polytheistic idolatry was presumably the default religious orientation of the
day. Even Abraham had been an idolater (see Joshua 24:2). Genesis 20 gives no
indication that Abimelech had any intimate fellowship with Abraham’s God or
even that their nocturnal encounter concerning Sarah had any precedent. It’s
unlikely that Abimelech thought of Abraham’s God as anyone other than one
deity among others. Abraham and Abimelech didn’t share a common faith.

Yet they entered a covenant in Genesis 21, in which they both swore oaths.
This demands explanation, and it seems to lie in an important detail in Gen-
esis 20: the “fear of God” existed in Gerar under Abimelech’s reign. Following
the revelation that Sarah was actually Abraham’s wife, Abimelech confronted
Abraham and accused him of doing “things that ought not to be done” (20:9).
Abraham offered a rather half-hearted defense, explaining that he thought,
“There is no fear of God at all in this place, and they will kill me because of my
wife” (20:11). The context makes evident that Abraham was wrong in this sus-
picion. Gerar was not the sort of place that kills husbands to steal their wives.
There was fear of God in this place.

What is fear of God, in this context? As in several other Old Testament texts,
it seems to represent respect for a divine power higher than oneself, under
whose judgment one stands. As such, this fear of God restrained those who
had it from certain egregious acts of injustice, and the lack of it explained the
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egregious acts of others (for example, Exodus 1:17; 18:21; Deuteronomy 25:17—
19).** Abimelech didn’t share Abraham’s faith, but he had some respect for the
divine. What exactly that meant we can’t know. But it was such that Abimel-
ech could recognize that “God” was with Abraham and propose that Abraham
“swear to me here by God” that he would deal honestly with him in the future
(21:22—23). Abraham agreed, and they “both” swore oaths (21:31).

It would be interesting to know what names for God each of their oaths
used. The text tells us that after Abimelech departed, Abraham “called there
on the name of the LORD [YHWH ], the Everlasting God” (21:33). This was God’s
special covenant name, which Abimelech never uttered and presumably didn’t
know. But even if they called God by different names, reflecting their different
religions, they were able to swear oaths to promote mutual peace and justice.
Abraham and Abimelech weren't spiritual kin, but neither were they moral
strangers. As Novak has put it, they occupied “a common moral universe.”
Covenants such as theirs didn’t aim to bring utopia but to promote relatively
and provisionally livable societies. And that seems to be precisely the goal the
Noahic covenant suggests is appropriate.”®

So what about our own day? It isn't immediately obvious what contempo-
rary occasions might call for covenants in political communities that already
have a settled and functioning constitutional order. The situation of Abraham
sojourning with his large household of servants in the city-state of Gerar seems
exceedingly distant from the politics of my own country, the United States,
and of many other countries. But we can leave it open for now as to whether
there may be occasions in which associations within the contemporary Ameri-
can constitutional order might enter political covenants. Of course, the United
States continues to negotiate and enter treaties with other countries. This is
pertinent to note since “treaty” and “covenant” are arguably synonyms. Some
English translations of scripture use “treaty” to translate the common Hebrew
word for “covenant” when it describes what I've called a political covenant.
So I pose this question: Is the contemporary United States the kind of place
qualified to enter covenants, either among its own people or with other coun-
tries? The fitting way to ask the question, in terms of preceding discussion, is
whether the contemporary United States is a place that fears God.

I have my doubts. Many people do regard the United States as a religious
country, although such claims seem true only on a relative basis, in com-
parison to more secularized places, such as Western Europe. But even if the

24 See VanDrunen, Divine Covenants, 157—61.
25 Novak, The Jewish Social Contract, 42—43.
26 Ibid., 47.
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United States can be deemed religious by some plausible measure, this is
hardly equivalent to the “fear of God” among Gentiles in the Old Testament.
Are the American people marked by a deep sense of accountability before the
divine judgment? Does respect for the divine play a major role in constraining
Americans from egregious acts of injustice? It's difficult to imagine an impar-
tial observer claiming this, even if the divine is understood in a theologically
imprecise way, as the narrative in Genesis 20-21 appears to allow. Most reli-
gious Americans seem to recognize a much gentler and indulgent God than
the one Abimelech feared. Sexual and materialistic self-fulfillment and con-
struction of one’s own identity surely characterize American culture and drive
moral choices more than awe before the divine judgment. Perhaps there are
countries in the world today that can be characterized as God-fearing. I don't
know. Or perhaps there are small-scale political associations within the United
States that are God-fearing and might find occasion to covenant with each
other for limited purposes.

Yet I don’t mean to communicate despair about the United States. To judge a
place as lacking in the fear of God is simply to say that it’s no Gerar.” It doesn’t
mean that it's Sodom either, or Amalek, which swept behind Israel when they
came out of Egypt and cut off the weaker people lagging behind because
Amalek “did not fear God” (Deuteronomy 25:17-18). Viewing American polit-
ical association through a contractual lens—somewhere between a trustful
covenantal lens and a deeply suspicious transactional lens—may be the best
we can do. But it’s better than the worst we could do.

5 Marital Covenants

If there is a strongly viable place for covenants as a means for social organiza-
tion in today’s world, marital covenants are likely the better candidate. Perhaps
this is why John Witte has spent more time writing about them than about
political covenants. In this final section of the chapter, I offer a few brief reflec-
tions on the subject.

Although it may be disagreeable to some readers, I believe it’s proper to
consider marital covenants, like political covenants, under the auspices of
the Noahic covenant. It’s true, as Witte has discussed, that the Old Testament
prophets frequently analogized God’s relationship to Israel to marriage, and

27 Gerar itself was far from ideal. Abimelech, thinking Sarah was unmarried, “took” her
(Genesis 20:2). Abimelech wouldn’t have killed Abraham if she were his wife, which was
good, but what he did still sounds like violence against women.
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that Paul did the same with Christ’s relationship to the church (Ephesians
5:22—33). Nevertheless, scripture identifies the origin of marriage in the cre-
ation order (Genesis 1:28; 2:20—25). After the great flood, the Noahic covenant
reestablished this order, including the primitive commission to be fruitful and
multiply (911, 7). Marriage isn't a Jewish or Christian institution but a Auman
institution, even though the understanding and practice of marriage varies
from one religious culture to another.

Marital covenants can thus be justified on similar grounds to political cove-
nants. What right do a man and woman have to invoke the name of God when
entering into a marriage relationship by their own choice? The answer is that
God has established marriage as a good and necessary human relationship,
and he has confirmed its ongoing importance by way of covenant. Thus, when
couples swear by God’s name to enter into a marital covenant, they advance
God’s own covenantal purposes. The man and woman already share a preexist-
ing covenant relationship with God, and on that basis can covenant with each
other to promote its requirements.

Marital covenants have no greater theoretical legitimacy than political cov-
enants, but there are practical reasons to think that the former have greater
prospects than the latter for meeting the criteria of validity. One reason is sim-
ply that marital covenants involve a much smaller number of parties, at least
in our own day, when heads of state don’t speak personally on behalf of a com-
munity as ancient potentates did. That is, a head of state who genuinely fears
God can't enter an international treaty or covenant on the basis of the integrity
of her personal oath. Many political communities today may be simply too
big or too democratically conceived to make covenants between them viable.
But not so with marriage. A second reason is that shared religious conviction
is one of the most common things that bring marriage partners together, and
some religions require their adherents to marry only within the faith. To put
it another way, individuals who fear God, and who fear God in the same way,
tend to find each other and marry. Many couples, of course, lack the sort of reli-
gious beliefs that would make legitimate covenanting possible. But for many
others their shared conviction will make their oaths mutually comprehensible
and thus their obligations mutually clear.

In the face of easy divorce and broader breakdown of the family in much of
the world, the potential usefulness of viewing marriage as covenantal is rather
obvious. The fledgling covenant-marriage movement in the United States may
have fizzled in a strictly legal sense, but there’s nothing stopping families and
other nonpolitical bodies from promoting and recognizing marital covenants.
The state may view marriage as only a legal contract, but couples and their sup-
porting communities can treat it much more profoundly, for what it truly is.
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6 Conclusion

I write this chapter with great appreciation for John Witte, Jr. and his contri-
bution to contemporary thinking about covenant. It’s with some regret that I
can't offer a more enthusiastic assessment of the prospects for covenant in our
present cultural moment, but as I believe Witte would agree, covenant by itself
cannot heal an ill society. Making covenants, in fact, presumes a certain moral
health already present in those who make them. If and when Western societies
begin to heal from their focus on individual self-fulfillment, and begin to gain
(or regain) a sense of the fear of God, perhaps political and marital covenant-
ing can be both a beneficial result of that healing and an instrument for its
continuation and sustenance.



CHAPTER 10
Law, Christianity, and Good Samaritanism

M. Christian Green

1 Introduction: Good Samaritans or Good Preachers

It should be evident that no book of reflections on a scholar of law and religion
of John Witte’s caliber could do without an examination of the core ethical
teachings contained in the story of the Good Samaritan. A consummate bibli-
cal passage on law and religion and a linchpin of Christian ethics in so many
ways, the story comes in Jesus’s response to a query from a lawyer. The parable,
contained in the Gospel of Luke, is prefaced with the following exchange:

And behold, a lawyer stood up to put him to the test, saying, “Teacher,
what shall I do to inherit eternal life?” He said to him, “What is written
in the law? How do you read?” And he answered, “You shall love the Lord
your God with all your heart, and with all your soul, and with all your
strength, and with all your mind; and your neighbor as yourself.” And he
said to him, “You have answered right; do this, and you will live.”!

Jesus’s response is a recitation of the Great Commandment, whose meaning
should have been all but self-evident to early followers of Jesus. The lawyer,
however, follows his question with a second. As the account in the Gospel of
Luke reads, “But he, desiring to justify himself, said to Jesus, “And who is my
neighbor?”2 This question is the crux of the Good Samaritan story.

We are left to wonder at the lawyer’s reported motive of self-justification.
Did he ask the question in earnest, or was he playing the devil’'s advocate? Was
the lawyer a sophist seeking to appear smart by one-upping the Lord? Was he
seeking to exculpate or excuse himself rhetorically from his own failures to live
up to the Great Commandment? Was the lawyer engaged in a sort of hypocrit-
ical virtue signaling, perhaps obscuring his own ability to be more judicious
than just, more righteous than right, or perhaps just a grumpy pragmantist in

1 Luke 10:25-28; all biblical quotations are from the Revised Standard Version, unless noted
otherwise.
2 Luke10:29.
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suggesting that there should be some parsing of the parameters of the agapic
love that Jesus was recommending for humanity?

With the parable of the Good Samaritan that Jesus offers in response, he
takes the lawyer’s question seriously—offering not only an answer but also
some marching orders.

Jesus replied:

“A man was going down from Jerusalem to Jericho, and he fell among
robbers, who stripped him and beat him, and departed, leaving him half
dead.Now by chance a priest was going down that road; and when he saw
him he passed by on the other side. So likewise a Levite, when he came
to the place and saw him, passed by on the other side. But a Samaritan,
as he journeyed, came to where he was; and when he saw him, he had
compassion, and went to him and bound up his wounds, pouring on oil
and wine; then he set him on his own beast and brought him to an inn,
and took care of him. And the next day he took out two denarii and gave
them to the innkeeper, saying, ‘Take care of him; and whatever more you
spend, I will repay you when I come back. Which of these three, do you
think, proved neighbor to the man who fell among the robbers?” He said,
“The one who showed mercy on him.” And Jesus said to him, “Go and do
likewise.”3

“Go and do likewise.” “Do this and you will live.” These are compelling com-
mands. They do not seem to admit of ambiguity or afford permission to opt
out. And yet the story of the Good Samaritan continues to raise questions of
interpretation, as much now as when it was first uttered.

What we know of the parable is that the Good Samaritan is a Samaritan,
perceived as an enemy and outsider by Jews, and yet in this instance traveling
in their land. The victim was traveling from Jerusalem to Jericho, perhaps a
Jewish priest returning home to Jericho from the temple, possibly with some
collected funds to take to his community. Alternatively, he might have been a
man of commerce, heading to Jericho to profit from its activities as an ancient
trading center. We don't really know much about him, but he was clearly a
victim of a crime, seemingly harmed through no fault of his own. The priest
and the Levite passed the man by, the subsequent speculation being that they
might have perceived him as dead and feared defilement from handling the
corpse. They weren’t so much bystanders to the crime, but they were witnesses

3 Luke10:31-38.
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after the fact. Even so, they were bystanders to his ultimate plight and yet did
nothing. It was the outsider and stranger who was the “upstander” who acted
to come to his aid.

The point of this chapter in the present volume is to take up the question
of where the story of the Good Samaritan figures into the study of law and
religion—and particularly in the work of John Witte. After all, the concept of
the Good Samaritan, as it has entered the law, is a concept that shows up very
early in the first-year American law school curriculum, including the torts,
contracts, and criminal law sources that Witte has taught to law students for
decades, alongside courses on legal history, law and religion, and human rights.
One learns particularly in the first-year torts class about “Good Samaritan laws,”
intended to protect from legal liability those who render assistance.

For many students, the idea that someone who helps could be the subject of a
lawsuit is something of a shock. But if one looks more comparatively and inter-
nationally, one learns that there are places in the world where there is no “duty
to rescue.” There are also places, such as most of Europe and Latin America,
where there is a “duty to rescue.” And then there are places, like the United
States, the United Kingdom, Australia, and many parts of Canada—basically
much of the Anglo-American legal world—where there are “Good Samaritan”
laws. In these Anglo-American areas, people may welcome rescuers—but
they may also try to sue them; hence the need for legal protection in the Good
Samaritan laws. The standard comparison has been that the Anglo-American
world is just more individualistic, libertarian, and adversarial in its legal sys-
tem,* even when it comes to Good Samaritans, in contrast to the more com-
munitarian ethic that prevails in many European nations and their New World
manifestations in French Catholic Quebec, New England states with Puritan
legacies (Massachusetts and Vermont), Lutheran Midwestern states (Minne-
sota and Wisconsin), and the far-flung and often Spanish Catholic-influenced
states of Washington, California, and Florida—all of which have retained the
“duty to rescue” standard.>

4 The status of the United States as a libertarian outlier was first brought home to me in read-
ing a well-known book by a frequent Witte associate, Professor Mary Ann Glendon, who
for decades taught comparative law and other topics at Harvard Law School, Witte’s legal
alma mater. See Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse
(New York: Free Press, 1991). Indeed, it was almost certainly Witte who recommended the
book to me.

5 I mention religion because it is worth thinking about whether these states’ orientations—
particularly those that recognize a “duty to rescue”—coincide with religious principles. How-
ever, it is beyond the scope of this essay to conduct a full inquiry. As a native of Louisiana, I do
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Another international area influenced by the parable of the Good Samari-
tan is the field of international human rights law, where there has been debate
over the past few decades about the “responsibility to protect.” The respon-
sibility to protect (R2P) was a doctrine undergoing development in the early
1990s, when I was John Witte’s student. It emerged in response to the geno-
cides in Rwanda and Yugoslavia, which were themselves redolent of the earlier
genocide of the Holocaust.® The experience of the Holocaust, or Shoah, was in
many ways the genesis of the modern international human rights regimes in
the Universal Declaration of Human Rights, and the many covenants, treaties,
declarations, and resolutions that followed.” The development of international
human rights laws was the global community’s response to the central ques-
tion of the Good Samaritan story: And who is our neighbor? To whom are we
responsible? Whom must we protect? What is our responsibility to come to the
aid of our global neighbors? These questions were central in the Rwandan and
Bosnian conflicts, and they are equally central to the conflicts in Syria and the
Russian aggression against Ukraine. These have been key questions of interna-
tional human rights law as it has sought to respond to past, present, and future
genocides of peoples and cultures.

In this context, it is not surprising that the story of the Good Samaritan made
its way into several of John Witte’s early articles on law, religion, and human
rights. There, Witte writes: “In desperate circumstances, it is sometimes better
to be a Good Samaritan than a good preacher, to give food and comfort before
sermons and catechisms.”® But what does this really mean? In this chapter, I
examine the Good Samaritan and related themes through the work of John
Witte, drawing further inspiration from the great minds of two friends and
teachers that Witte and I were blessed to share: the late Don S. Browning and
Jean Bethke Elshtain. These reflections range from the ethics of bystanders to
the kindness of strangers and the proper balance of charity and justice in the

find it interesting that Louisiana, which retains the Civil Code, has cast off the French and
Spanish commitment to a duty to rescue. There is probably a story there.

6 Akeybook in the “Responsibility to Protect” debates was written by another Harvard profes-
sor, now diplomat, Samantha Power. See Samantha Power, A Problem from Hell: America and
the Age of Genocide (New York: Basic Books, 2002).

7 SeeJohannes Morsink, The Universal Declaration of Human Rights: An Endangered Connection
(Washington, DC: Georgetown University Press, 2018); and Johannes Morsink, The Universal
Declaration of Human Rights: Origins, Drafting, and Intent (Philadelphia: University of
Pennsylvania Press, 2000).

8 John Witte, Jr, “Law, Religion, and Human Rights,” Columbia Human Rights Law Review,
28, no. 1 (1996): 1. See also John Witte, Jr,, introduction to Religious Human Rights in Global
Perspective: Religious Perspectives, ed. John Witte, Jr. and Johan D. van der Vyver (Leiden:
Martinus Nijhoff, 1996), XvII-xxxV.
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modern social welfare state. The common denominator is the ongoing chal-
lenge raised by the story of the Good Samaritan for law, religion, and ethics.

2 “You Know, There Really Are No Bystanders”: Good Samaritan
Ethics and the Great Commandment

If the ethics of the Good Samaritan is about knowing and responding compas-
sionately to the circumstances of one’s neighbor, it is first necessary to see the
neighbor and to see them as falling within the circle of one’s concern. Interest-
ingly, toward the end of the first decade of the twenty-first century, at exactly
the time that the internet and social media were connecting people within and
around the world’s nations more than in any previous era, when surveillance
systems and technologies were increasingly allowing us to witness crimes,
genocides, and the most mundane lives and circumstances of others in ways
that only Foucault with his panopticon could imagine,® there was an inexpli-
cable epidemic of horrendous lapses by modern-day Levites and Pharisees
among us. The sick slumped and died before cameras in hospitals, the elderly
and babies were left unattended in streets, and we were just beginning to see
that police body, cruiser, and street cameras would be the silent sentinels to
law enforcement abuses and surveillance of the public—at least until they
were released to the public’s horror.!® We would soon see, often through others’
smartphone cameras, atrocities against citizens that would launch civil wars
and citizen protests in places like Syria, Hong Kong, Iran, and even U.S. streets
following incidents of police brutality.!! Satellites, our “eyes in the sky,” would

9 Michel Foucault, Discipline and Punish: The Birth of the Modern Prison, trans. Alan
Sheridan (New York: Vintage Book, 1995), chap. 3.

10  For examples of some troubling headlines from the times—and at a time when Witte
and I were contemplating a project on humanitarianism, no less—see the following:
Peter Applebome, “The Day the Traffic Did Not Stop in Hartford,” The New York Times,
Jun. 8, 2008; Anemona Hartocollis, “Video of a Dying Mental Patient Being Ignored Spurs
Changes at Brooklyn Hospital, The New York Times, Jul. 2, 2008; and Keith B. Richburg, “An
Injured Toddler Is Ignored and Chinese Ask Why,” The Washington Post, Oct. 19, 2011. On
police cameras, see, for example, Frej Klem Thomsen, “The Ethics of Police Body-Worn
Cameras,” Moral Philosophy and Politics, Jun. 20, 2020.

11 See, for example, “Arab Spring: The First Smartphone Revolution,” The Economic Times,
Nov. 30, 2020; Matt J. Duffy, “Smartphones in the Arab Spring,” International Press Insti-
tute Report (201m): 53—-56; Jacob Granger, “Voice for the Voiceless: Smartphones Are the
Weapon of Choice to Tell Stories from the Syrian Civil War,” Journalism.co.uk, Jun. 6, 2019;
and “What You Should Know about the Smartphone Revolution in Iran,” Article 19, Jun. 9,
2016.
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reveal authoritarian prison camps, mass graves after genocides, terrorist com-
pounds as drone weapons delivered their payloads. A counterterrorism mantra
of the time instructed us: “See Something, Say Something.”? But as the older
saying goes, “there are none so blind as those who will not see.”’3 With these
new technologies, we have much more to see, even as bystanders, and many
more opportunities to respond in a Good Samaritan way—or not.

There has been a lot to see in recent years, but our ethics have not always
risen to the occasion. How to think about the ethics of bystandersin a Samaritan
sense was the focus of some work that I did under the leadership and direction
of a mutual friend I shared with John Witte, the late and great Don Browning.
Specifically, in a seminar that convened over several years on the “Moral and
Spiritual Formation of Children,” led by Elizabeth Marquardt, another scholar
inspired by Witte’s work on marriage, family, and children in law,'* I produced
a paper titled, “There but for the Grace’: The Ethics of Bystanders to Divorce.”!5
The paper departed from my own memories as a child of being part of the
“divorce culture” generation as no-fault divorce took hold in the United States
in the 1970s and 1980s.16 While my parents never divorced, the parents of many
friends did—and in ways that seemed threatening even to those of us whose
parents stayed together.

In writing about bystanders to divorce, a key question was whether I had
any basis (or maybe “standing”) in legal terms to be bothered by the sad cir-
cumstances of the families of others. Was it any of my business? What reason
could I have for being affected by other people’s family troubles and dissolu-
tions? Wouldn't my being sad about it make it even worse for childhood friends
who had to shuttle between parents and divide their holidays? Was I a stake-
holder of sorts—or merely a bystander—to the tragedies of others? Perhaps
I should keep my discomfort and anxiety about my own familial stability to
myself, be grateful for my blessings, and keep a silent, stiff upper lip.

The concept of the bystander and the appropriate response to the travails
of others also became connected in my mind to the Good Samaritan. Surely,

12 Jen Chung, “mTA Updates Famous ‘See Something, Say Something’ Campaign with Real
NYers Who Saw Something, Said Something,” Gothamist, Mar. 21, 2016.

13 The phrase is said to be based on Jeremiah 5:21: “Hear this, O foolish and senseless people,
who have eyes, but do not see, who have ears, but do not hear.”

14  See Elizabeth Marquardt, Between Two Worlds: The Inner Lives of Children of Divorce
(New York: Random House, 2005).

15 M. Christian Green, “There but for the Grace: The Ethics of Bystanders to Divorce,”
Propositions (New York: Center for Public Conversation, 2012).

16 See Barbara Dafoe Whitehead, The Divorce Culture: Rethinking Our Commitments to
Marriage and Family (New York: Vintage, 1998).
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the parable of the Good Samaritan should have something to say about how to
be an “upstander” and not just a bystander in a world marked by tragedy. After
all, the “bystander effect,” as it has come to be called in the social sciences, also
had a troubling legacy. It was best memorialized in the story of New York Times
editor A. M. Rosenthal of the rape and murder of Kitty Genovese in New York
in 1964.!7 As the story went, dozens of Genovese’s neighbors—thirty-eight in
total, it was said—failed to respond to her screams and intervene to save her
from her attacker. (A later documentary film produced by Genovese’s brother,
in fact, revealed that many bystanders had come forward at the time to report
the crime to police).!® The “bystander effect” came to stand for a supposed ten-
dency among people to do nothing in aid of their neighbors in distress out of a
sense that someone else would take care of it. In that sense, the bystander was
the opposite of the Good Samaritan—really the very antithesis.

But the pernicious origins of the bystander effect did not stop me from
delving into all manner of social contagion, social network, and cultural
trauma theories to understand the ethics of bystanders. It seemed that there
were many theories concerning social forces by which the bystander could be
deterred from action. So it was like a pinprick in my burgeoning bystander
ethics balloon when Witte’s and my mentor, Don Browning, turned to me after
the presentation and said, “You know, from a Christian perspective, there really
are no bystanders.” What? Really? Not after I spent twenty minutes and many
pages propounding them. I felt deflated, but also defiant. I bristled. I was get-
ting my inner Cain on. What Browning seemed to imply was that the Christian
religion assumes a very high level of responsibility for others—that we ulti-
mately cannot and probably never should try to erect a bystander barrier to
others. “Am I my brother’s (or sister’s) keeper?” The story of the Good Samari-
tan seems to say, definitively: Yes.

Browning’s reminder that “there are really no bystanders” in Christianity
is also reminiscent of an observation at the core of the thought of a thinker
who has played a central role in the legal and theological development of John
Witte—namely, John Calvin. Calvin puts the point squarely in his Institutes of
the Christian Religion, observing:

We are not our own: let us therefore not set it as our goal to seek what is
expedient for us according to the flesh. We are not our own: in so far as
we can, let us forget ourselves and all that is ours.

17  See A.M. Rosenthal, Thirty-Eight Witnesses: The Kitty Genovese Case (New York: Skyhorse,
2016).
18 The Witness, film, dir. James D. Solomon, exec. prod. William Genovese (2015).
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Conversely, we are God’s: let us therefore live for Him and die for Him.
We are God'’s: let His wisdom and will therefore rule all our actions. We
are God’s: let all the parts of our life accordingly strive toward Him as our
only lawful goal.’®

“We are not our own.” It's a powerful statement—and one that has many impli-
cations for human agency toward our neighbors in this world. It counsels a
“relativization,” as we say in ethics, of the self in relation to others. It is a strong
basis for what theologian H. R. Niebuhr called “the responsible self.”2°

Calvin’s observation, in turn, is redolent of the Great Commandment as
expressed in John 13:34: “I give you a new commandment, that you love one
another. Just as I have loved you, you also should love one another”?! If we are
to strive for God and to love God, then clearly we must love one another. In
such a theology, there clearly can be no bystanders. Even to posit that there
could be bystanders—that is, people who are not in fact standing by or with
their fellow humans but standing separate and apart from and unaffected by
their suffering—is to separate oneself from others and thus from God. In short,
as Jesus admonishes the priest and the Levite in the parable—it is sin. In that
context, the Good Samaritan is not an exceptional individual—a bystander
who happened to become an upstander. The Good Samaritan is no mere exem-
plar of an occasional grace. The Good Samaritan is who Christians are called to
be. The exception is to be the rule.

3 “One Deals with What One Is Dealt”: Charity, Justice, and the Good
Samaritan State

Becoming a Good Samaritan bystander is not easy for striving Christian individ-
uals—and it may be even harder for aspiring Christian states. At the collective
level of the state, the Good Samaritan story implicates another key discus-
sion in Christian ethics—namely, the debate over the relationship between
charity and justice. In considering this debate in light of the Good Samaritan
story, I am guided by memory of a remark from another mutual acquaintance
whom John and I shared: Jean Bethke Elshtain. Elshtain and I once exchanged

19  John Calvin, Institutes of the Christian Religion, ed. John T. McNeill, trans. Ford Lewis
Battles, Library of Christian Classics (Philadelphia: Westminster, 1960 [1559]), 3.7.1.

20  H.R. Niehbuhr, The Responsible Self: An Essay in Christian Moral Philosophy (New York:
Harper & Row, 1963).

21 John13:34, New Revised Standard Edition.
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a series of commiserations about personal and familial health issues and the
challenges they posed. Therein, Elshtain, a good Midwestern Lutheran, and
thus a partaker of the same Reformation traditions that shaped John Witte,22
remarked resolutely: “One deals with what one is dealt.”

Upon hearing this, my initial reaction was much the same as that of another
fellow student to whom I recounted the story: “That’s so Jean!” It was no doubt
dripping with abundant truth and human experience, even though it sounded
a little harsh. But wait, subsequent reflection counseled, “What does this
mean?” “One deals with what one is dealt.” It is a statement at once hopeful
and fatalistic. Life deals us many things. Not all are within our control. But
some things are. They may even be, at least partially, our fault. They may even
be the result of sin. There is hope in our capacity to deal. But what happens
when that capacity falls short? Must we individually pull ourselves up by our
own tattered bootstraps? Will a Good Samaritan step in to assist and offer the
kindness of a stranger? Or is there some collective responsibility—maybe even
a responsibility of a Christian or Good Samaritan state that those around a
person in distress should share?

This question of the relationship of charity and justice in the Good Samar-
itan state is a good question to ask of the work of John Witte, particularly his
studies of the development of “poor-relief” laws (Armenordnungen) in Europe
under the Protestant Reformation. Indeed, these laws to do with poor relief
and proper allocation of resources from the community chest in the “Church
Ordinance” laws, dating back to 1522, are some of the earliest effects of the
reformers on law.23 The sort of charity expressed in these poor-relief laws was
one of the real achievements of Reformation law in an early modern Euro-
pean world in which many were still condemned to lives that were, in the
immortal words of Thomas Hobbes, “solitary, poor, nasty, brutish, and short.”2*
It is interesting that the “solitary” and “poor” parts often get lopped off this
phrase in popular parlance. Is it an attempt in subsequent capitalist societies
to evade the communal responsibility to care for those who are less well off?
What responsibility does a Good Samaritan-informed Christian state have to
ameliorate and assist those whose lives would otherwise be “nasty, brutish, and
short™?

22 See, for example, Jean Bethke Elshtain’s wonderful remarks, titled “Does Luther Make
Sense?” atReformation Day at Emory University’s Candler School of Theology on November
11, 2009, available in audio recording at https://archive.org/details/podcast_reformation
-day-2009_does-luther-make-sense_1000091636127.

23 John Witte, Jr., Law and Protestantism: The Legal Teachings of the Lutheran Revolution
(Cambridge: Cambridge University Press, 2002), 184.

24  Thomas Hobbes, Leviathan (1651) 1, X111, 9.
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The problem of charity and justice is that individual acts of charity do not
always add up to the structural and systematic change necessary to do justice.
And the kindness of strangers often flows most readily to those who are not
too strange—that is, to those who are not of a different sex, race, ethnicity,
nationality, or socioeconomic class from the potential patron or benefactor.
Charity, a theological virtue (“And now abideth faith, hope, charity, these three;
but the greatest of these is charity”),2> may be written on the human heart in
a natural law sense, but as perceived and enacted by humans it is also subject
to the distortions of sin that are present in human societies. In recognizing
that tendency toward sin, the Reformation thinkers likely inserted a needful
corrective into Christian ethics. Witte describes this evolution in the reformer
Philip Melanchthon:

“Our nature is corrupted by original sin,” Melanchthon wrote, echoing
Luther’ s doctrine of total depravity. “Thus the law of nature is greatly
obscured.” This, too, was a decided departure from conventional teaching.
Medieval writers recognized that all individuals have an innate or natural
knowledge of good and evil, which they sometimes called “synderesis.”
Through proper discipline, a person could come to understand and apply
this knowledge and so do good and avoid evil. A person must use reason
to apprehend the natural law. He must use conscience to apply it in con-
crete circumstances. Thus, for example, through the exercise of reason a
person apprehends and understands the principle of love of neighbor;
through the exercise of conscience he connects this principle with the
practice of aiding the poor and helpless or of keeping his promises.”26

As Witte observes of Melanchthon'’s reconstruction of natural law for Protes-
tant understandings, “For many medieval writers, reason was a cognitive or
intellectual faculty, conscience a practical or applicative skill. Melanchthon,
like Luther, would have none of this fine casuistry. God planted a perfect natu-
ral knowledge of the nature of good and evil in our minds. But our sin keeps us
from apprehending or applying it without distortion.”2?

Reformation thought on charity underwent further refinement at the hands
of the German jurist Johannes Eisermann. As Witte notes:

[I]n a Christian commonwealth, charity must be prized and churlishness
scorned. “Even though men are of private estate, they are not excused

25 1 Corinthians 1313, King James Version.
26 Law and Protestantism, 124—25.
27  Ibid,, 125.
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from helping others,” Eisermann argued. This is the plain instruction not
only of nature but especially of Scripture. We must “exhort delightfully
in hospitality, rendering to none evil for evil, for we are commanded to
feed [even] our enemies if they are hungry, to give them drink if they
are thirsty, and thereby heap burning coals on their head and thus pro-
voke them to do likewise.” In giving charity, “man is a veritable god to his
fellow man."28

Eisermann drafted laws on poor relief, but he was no redistributive socialist
and, in fact, was a staunch defender of private property, by Witte’s account.2?
There were limits to private charity, most notably the need attend to one’s own
responsibilities and not fall into destitution. Witte characterizes Eisermann’s
thought and legislation on the subject thus:

Though saints and sinners alike deserve charity, a person of modest means
must be discriminating in dispensing it. One’s own family and depen-
dents deserve closest care. Beyond that, only the worthy poor should be
served—orphans, widows, the aged, the sick. The unworthy poor—the
lazy beggar, the itinerant mendicant, the loitering vagabond—must work
for their alms or be banished if they refuse. Eisermann’s insights were
part of a whole industry of new Evangelical reflections on poverty and
charity.30

Witte further quotes Eisermann himself on the moral underpinnings of these
new laws that Witte describes as the “core of a very active Christian welfare

state.” Eisermann observed:

28
29
30
31

It is the duty of the magistrate to restore the decayed, gather the dis-
persed, recover the lost, reform the disordered, punish the evil, enlarge
the common good, relieve the poor, defend the orphan and the widow,
promote virtue, administer justice, keep the law, demonstrate that he
is the father of the country, hold the people’s commitment to him as if
they were his own children, embrace godliness faithfully and with his
whole heart, perform all that is profitable or necessary among the people,
according to his duty, no less than if God Himself were present.3!

Ibid., 149.
Ibid., 149.
Ibid., 150.
Ibid., 151-52.



176 GREEN

So, “saints and sinners alike”—but also a distinction between the “worthy” and
“unworthy” poor. It’s the latter point that sticks a bit in the craw. Were there
really “deserving and undeserving poor”? Were human magistrates to deter-
mine who was “worthy” or “unworthy” in the sight of God?

In a sense, they were, for Witte describes how the Reformation lawyers had
a particular theology behind their law—one that rejected what they saw as
excessive spiritualization of both poverty and charity in the church that they
were protesting. As Witte observes:

The Lutheran reformers rejected traditional teachings of both the spir-
itual idealization of poverty and the spiritual efficaciousness of charity.
All persons were called to work the work of God in the world, they argued.
They were not to be idle or to impoverish themselves voluntarily. Volun-
tary poverty was a form of social parasitism to be punished, not a symbol
of spiritual sacrifice to be rewarded. Only the worthy local poor deserved
charity, and only if they could not be helped by their immediate family
members, the family being the “first school of charity” Charity, in turn,
was not a form of spiritual self-enhancement. It was a vocation of the
priesthood of believers. Charity brought no immediate spiritual reward
to the giver. Instead, it brought spiritual opportunity to the receiver. The
Evangelical doctrine of justification by faith alone undercut the spiritual
efficacy of charity for the giver. Salvation came through faith in Christ,
not through charity to one’s neighbor. But the Evangelical doctrine of the
priesthood of all believers enhanced the spiritual efficacy of charity for
the receiver. Those who were already saved by faith became members of
the priesthood of all believers. They were called to love and serve their
neighbors charitably in imitation of Christ. Those who received the char-
ity of their neighbors would see in this personal sacrificial act the good
works brought by faith, and so be moved to have faith themselves.32

As Witte further notes of the reformers and their theology of charity,

They translated their belief in the spiritual efficacy of the direct personal
relationship between giver and receiver into a new emphasis on local
charity for the local poor, without dense administrative bureaucracies....
The “redemptive charity” that the reformers had in mind came more in
the direct personal encounter between the faithful giver and the grateful

32 Ibid., 193-94.
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receiver, not so much in the conventional notion that the receiver should
experience and receive charity within a Church institution.33

In later centuries, these Reformed Protestant concepts of charity would
undergo some modification in the context of modern administrative states,
while also sticking to core beliefs, including concepts of the “worthy” or
“deserving” poor. In Witte’s writing on the public theology of the nineteenth-
century neo-Calvinist theologian and journalist Abraham Kuyper, who served
as prime minister of the Netherlands in the early years of the twentieth century,
one sees the worthy and unworthy poor distinction still in play. Witte writes,
“Like Calvin, Kuyper commended work and condemned idleness, champion-
ing the Protestant teaching that God calls all persons to a ‘vocation’ that best
suits their natural abilities and gifts. But ‘if anyone is not willing to work, let
him not eat.”3* At the same time, Witte further observes of Kuyper’s theol-
ogy of poor relief, “All Christians were to serve the poor, needy, orphans, and
sojourners in their midst, for ‘as much as you do it to the least of these you do
it to me, Jesus had said (Matt. 25:45). And the church itself was to maintain the
diaconate to collect and distribute alms to the ‘deserving poor'—those who,
despite their best efforts, still needed help.”3>

Even so, Witte notes—as Kuyper did in his time—that new challenges were
testing understandings of “vocation” and the “worthy” or “deserving poor.” As
Witte describes the tenor of Kuyper'’s times:

Yet, the gusts and gales of Dutch industrialization were posing profound
new socioeconomic changes and challenges to the Netherlands and
much of the West. Now that employers had access to newfound steam
power, electricity, and machinery, many enterprises no longer needed as
much manual labor, or were growing too large to heed local labor con-
cerns. With open trade, population growth, and foreign workers inten-
sifying competition, Dutch workers were finding it harder to get and
keep their jobs. The old systems of guilds that had long guarded local
craftsmen’s interests were giving way to more laissez-faire business prac-
tices that left many workers with lower wages, longer working hours,
and harder working conditions. Many workers were forced to sign easily

33 Ibid. 194.

34  John Witte, Jr. and Eric Wang, “Abraham Kuyper and Reformed Public Theology,” Inter-
national Journal of Reformed Public Theology 6, no. 2 (2020): 1011 (citing 2 Thessalonians
3:10); pagination is to SSRN copy found at: https://papers.ssrn.com/abstract=3959072.

35  Witte and Wang, “Abraham Kuyper and Reformed Public Theology,” 11.
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terminable contracts, and later lost their jobs or began to slide into pov-
erty. The Industrial Revolution, Kuyper wrote, stripped workers of a
“sense of security” in life. In response, workers in Kuyper’s day were pick-
eting and striking, boycotting goods, sabotaging factories, and joining
trade unions that endorsed violence. Kuyper labeled the new challenges
of industrialization, labor, unemployment, and poverty as “the social
question” that needed the urgent attention of all spheres of life, including
notably the state.36

In the context of such broad and sweeping social transformation, reliance on
individual or institutional charity for sustenance was likely to lead to disas-
ters. Charitable endeavors by individuals and organizations might make a dent
in social welfare, but they could not provide for it entirely. This is where the
Samaritan ethic needed an accompanying social ethic.

The challenge for Christian leaders of Kuyper’s time was how to properly
allocate the responsibilities of families, churches, and the state—each within

their “sphere sovereignty”—to address these new concerns that were both

spiritual and structural. 37 As Witte describes the result:

36
37

38

Against both socialists who sought to dismantle property rights and mar-
ket structures and capitalists who downplayed market problems and
impoverished workers, Kuyper outlined new roles for church and state in
confronting “the social question.” In “normal” situations, Kuyper wrote,
the church was to assume responsibility for assisting the poor with their
spiritual and material needs.... Thus the church was not only to share the
Gospel, but also to implement a diaconate funding system wherein alms
were collected from all and discretely donated to those in need. Miserly
charity was insulting, and ad hoc philanthropy was inadequate to meet
the biblical commands to love and care for our neighbors.38

Ibid., 11.

On sphere sovereignty, see, for example, Abraham Kuyper, Our Program: A Christian Polit-
ical Manifesto (Bellingham, WA: Lexham Press, 2015); Abraham Kuyper, Charity & Justice
(Bellingham, WA: Lexham Press, 2022); Herman Dooyeweerd, The Struggle for a Chris-
tian Politics, ed. D. F. M. Strauss (New York: Paideia, 2012), also in The Collected Works
of Herman Dooyeweerd, Series B, Vol. 17 (New York: Paideia Press). See also Jonathan
Chaplin, Herman Dooyeweerd: Christian Philosopher of State and Civil Society (Notre
Dame: University of Notre Dame Press, 2022).

Witte and Wang, “Abraham Kuyper and Reformed Public Theology,” 12.
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The problems of too “miserly charity” and too “ad hoc philanthropy” persist—
along with problematic divisions of “worthy” and “unworthy” and “deserving”
and “undeserving” in the “new normals” of our circumstances today. Many of
us are dealing with what we are dealt, but it is not clear (if it has ever been)
that we are being dealt equitably or are equally capable of dealing in the new
gusts and gales.

4 “No Fault of Their Own”: Charitable Choices and Challenges

A United States Department of the Treasury fact sheet reads: “The American
Rescue Plan will change the course of the pandemic and deliver immediate and
direct relief to families and workers impacted by the covip-19 crisis through no
fault of their own.”®® Through no fault of their own. It's a phrase one hears fre-
quently in connection with government spending—especially after collective
disasters such as natural disasters and dreadful pandemics. It’s also a phrase
one hears from “fiscally conservative” politicians to defend social spending
that is necessary, whatever their ideological proclivities against “welfare” and
“socialism” and toward downsizing government. Politicians often have a soft
spot for social spending when the recipients are victimized by forces “through
no fault of their own.” The challenge tends to come when the recipients are
seen as complicit in their circumstances.

In U.S. politics, the relationship between government spending and charita-
ble giving, particularly by religious organizations, has an interesting recent his-
tory. When I began my studies with John Witte in the 1990s, the 1992 election of
a Democratic president, Bill Clinton, was followed by a Republican revolution
in the midterm elections, in which Congress, led by the Speaker of the House,
then the Georgia congressman Newt Gingrich,*® enacted numerous reforms
on fiscal responsibility, personal responsibility (welfare), tax credits for chil-
dren and marriage, and job creation and wage enhancement. It was a conser-
vative program in American political terms, and it would likely have met with
strong approval from Protestant Reformation forebears. There was even talk of
“devolution of powers” from the federal government to the states that seems
inspired by Kuyperian and Dooyeweerdian sphere sovereignty.

Further changes to the system of charity and social welfare came just a few
years later with the “charitable choice” provisions under President Clinton,

39  United States Department of the Treasury, “Fact Sheet: The American Rescue Plan Will
Deliver Immediate Economic Relief to Families,” Mar. 18, 2021 (emphasis added).
40 See Newt Gingrich et al., Contract With America (New York: Times Books, 1994).
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by which the government was permitted to purchase social services from
religious providers.* The charitable choice provisions raised questions from
those who thought they might violate separation of church and state, favor
particular religious denominations, or condition service recipient bene-
fits on subscription or conversion to a faith. Faith-based providers, in turn,
raised questions about diminution of their prophetic message, interference
with religious autonomy, and excessive entanglement with government. The
U.S. Supreme Court has largely taken a permissive perspective on charitable
choice despite these complaints from various sides, and the permissive view
seems likely to continue, and perhaps to expand, in the near future, given
the primacy of the Free Exercise Clause over the Establishment Clause and
affirmative, nondiscriminatory aid to religious individuals and groups in the
Court’s recent jurisprudence.*?

“Compassionate conservatism” became the term for the continuation of this
charitable-choice impulse under the administration of President George W.
Bush.#3 But circumstances changed, in many respects, with the Great Recession
of 2008. This was a global economic recession that touched lives the world over,
but in the United States, it gave rise to the Tea Party movement, which began as
a fiscally conservative movement concerned to lower taxes and reduce the fed-
eral debt, but which became a volatile movement of libertarian, conservative,
and populist forces, all of which ultimately wanted much less government in
people’s lives. Their fiscal concerns might have meshed with some of the Prot-
estant reformers’ concerns for efficient management of the community chest
and national resources, but without the moral underpinnings of concern for
neighbor love and social welfare. These new conservative movements were all
about liberty—but not always about love. And by the time of President Donald
Trump, they were calling for “deconstruction of the administrative state” in a
way that would presumably have shocked the Obrigkeit of old.

Throughout most of these recent programs— the “Contract With America,”
“charitable choice,” and “compassionate conservatism”—there has been some
preservation of distinction between those who are worthy or unworthy of
social welfare assistance. The Personal Work and Responsibility Act of 1996

41 For discussion of the charitable-choice provisions, see Carl Esbeck, “Charitable Choice
and the Critics,” N.Y.U. Annual Survey of American Law 57, no. 1 (2000): 17—33; and Stanley
Carlson-Thies, “Charitable Choice: Bringing Religion Back into American Welfare,” Journal
of Policy History 13, no. 1 (2001): 109—32.

42 See Carl Esbeck, “Charity for the Autonomous Self” (review essay), Journal of Law and
Religion 32, 0.1 (2017):185-96.

43 Marvin Olasky, Compassionate Conservatism: What It Is, What It Does, and How It Can
Transform America (New York: Free Press, 2000).
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and other welfare reforms enacted under President Clinton led to the consci-
entious resignation of some program officials, as the work requirements—
particularly for single mothers—were seen as onerous in a society that lacked
affordable childcare options and at a time when the intact, two-parent family
seemed largely to be eroding. After the terrorist attacks of September 11, 2001,
the international distractions of the global war on terror largely displaced the
domestic policy on social welfare and the family that had occupied the last
decades of the twentieth. Sustained attention to the concerns about how to
balance charity and justice in the care of society’s most vulnerable fell, to some
extent, by the wayside.

As the twenty-first century moved on, the rise of the internet and the effects
of global economic recessions in 2001 and 2008 led to social and technologi-
cal revolutions in work and at home. Entire industries were being displaced
or upended in the new millennium. Scientists began to issue increasingly
urgent calls for global attention to climate change. Political polarization and
rising authoritarianism abroad weakened societies and their safety nets. The
covID-19 pandemic was a great leveler in some respects, since it prompted the
shutdown of entire societies, but it also underscored social, political, and eco-
nomic problems and dramatic inequalities in health and well-being, even in
advanced nations. The effects of these large phenomena may be no one’s fault
in particular, but they are surely what we are being dealt, and the key question
is who, between the private charitable and public governmental sectors, will
lead in addressing them.

5 Being Good Samaritans and Charitable Bystanders in Today’s
Sociopolitical Sphere

In an introduction to a recent volume on Abraham Kuyper’s social and politi-
cal thought, titled On Charity & Justice, John Witte recites at one point a little
Calvinist catechism that strikes this reader for thinking of how to be a Good
Samaritan and a charitable bystander in today’s world. I divide it in half here
in order to make specific reflections. It is a nice blend of the theological and
political, the individual and the collective and what we are called to do in order
to “Go and do likewise.”

First, Witte observes of the Calvinist tradition, particularly as carried forth
in a semper reformanda way by Kuyper and others:

Instead of assuming that natural human life was lawlessly “brutish, nasty,
and short,” they emphasized the natural restraints of God’s law written
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on all hearts and God’s common grace, which “shines on all that’s fair.”
Instead of seeing natural rights as pathways to a self-interested pursuit
of life, liberty, and property of the sovereign individual, they saw rights
as opportunities to discharge divine duties set out in the Decalogue and
other moral laws.*#

In this way, the tradition cautions against “naturalization” of plights of poverty,
otherness, and victimization and recommends postures of abundance, solidar-
ity, and agency. The Good Samaritan gave of his time and treasure in a way that
the self-interested sovereignty of the priest and Levite, keen to preserve their
purity and distance, did not. Where the priest and Levite saw inconvenience
and possibly even contagion in the plight of the man by the road, the Good
Samaritan saw the opportunity to discharge divine love toward a stranger.
Second, Witte sees in the Calvinist legal, social, and political order certain
features that can encourage this Good Samaritan behavior. Witte observes:

Instead of seeing constitutions as social and government contracts
between individuals designed to protect individual rights, they treated
constitutions as divinely modeled covenants between rulers, people and
God, designed to protect human and associational rights, to break up and
bracket political power, and to encourage and celebrate godly values.*

We see ongoing discussion today over who should take responsibility for the
vulnerable among us. Some argue for a robust public sphere, by which we come
together collectively as a society to create governments and social structures
that will meet people’s needs and assure the general welfare. Others argue
that this sort of assurance only comes about when we have a strong private
sphere, where people have “skin in the game” by having ownership of property
that they can then use to benefit others through charitable acts and arrange-
ments. Others propose public-private partnerships as a hybrid to get the job
done. What all of these arrangements depend on are systems of law and rule of
law to provide for and protect these arrangements.

44  John Witte, Jr,, “Abraham Kuyper: Always Reforming,” in Abraham Kuyper on Charity &
Justice, ed. Matthew J. Tuininga (Bellingham, WA: Lexham Press, 2022), XXXII1-LXVII,
reprinted with updates as “Abraham Kuyper on Family, Freedom, and Fortune,” in John
Witte, Jr., Faith, Freedom, and Family: New Essays on Law and Religion, ed. Norman Doe
and Gary S. Hauk (Tiibingen: Mohr Siebeck, 2021), 199—214, at 205.

45  Ibid,, 205.
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Finally, Witte points to a set of rights that are often categorized as civil and
political rights, but which can also be essential to defending social welfare
rights and to coming to the aid of our neighbors in distress, whether at home
or abroad.

Instead of seeing free speech, free exercise, or free assembly as individual
rights limited only by the rights of others and the boundaries of treason,
Calvinists saw them as constitutional expressions of the biblical teaching
that all persons are called by Christ to be prophets, priests, and sover-
eigns in the world, with duties to speak, serve, and rule with others in the
creation and protection of a godly public.#6

Much as there was problematic “rights talk” when Mary Ann Glendon wrote
about it in 1991—the very year that I became John Witte’s student—there is
arguably problematic “liberty talk” today. Some of our freedoms of speech, exer-
cise of religion, and association have become cudgels in the hands of authori-
tarian and antidemocratic forces today. There are new calls for free speech that
seem to depend on the silencing of others. Some castigate new social media,
which, even though they carry certain risks of hate speech and incitement of
insurrection in some contexts, have been used in others as tools for uncov-
ering human rights violations, exercising important associational freedoms
to organize, and coming together in revolutions to topple bad regimes and
empower new democratic movements to support good ones. In the current
context, these constitutional freedoms can indeed produce prophets—the
original “See Something, Say Something” folks. And when people’s skills of
seeing something and saying something are cultivated. They are likely to do
something, even something risky, like coming to the aid of a stranger as a Good
Samaritan.

46  Ibid.



CHAPTER 11

Can Laws and Rights Teach? John Witte and the
Uses of the Law

Patrick McKinley Brennan and William S. Brewbaker 111

1 Introduction

The default mode of thinking about law today supposes that law is an empty
vessel into which policy preferences can be poured and given social effect
without regard to their justice, rightness, or goodness. This “instrumental view
of law—the idea that law is a means to an end—is taken for granted in the
United States, almost a part of the air we breathe.” Understood as merely an
instrument, law can be manufactured as desired and then invoked, threatened,
manipulated, enforced, and utilized, with force if necessary, in furtherance of
endless ends.

The dominance of the instrumental understanding of law was not inev-
itable. It succeeded a conversation in which “law was widely understood to
possess a necessary content and integrity that was, in some sense, given or pre-
determined. Law was the right ordering of society binding on all.”2 To be sure,
there was never a time in which there was just one version of the noninstru-
mental understanding of law; there were always many ways of understanding
human law’s relation to natural law, natural right(s), the common good, the
Logos, divine law, the Ten Commandments, the Great Commandment, and so
forth. Nor did the noninstrumental understandings of law preclude consider-
ation of whether laws were workable in practice.® What the noninstrumental
versions, variously expressed, had in common that categorically distinguished
them from the instrumental view, however, was the judgment that “law was not
entirely subject to our individual or group whims or will"# because, definitively,

1 Brian Tamanaha, Law as a Means to an End: Threat to the Rule of Law (Cambridge: Cambridge
University Press, 2006), 1.
Ibid.
See Thomas Aquinas, Summa Theologiae [hereinafter sT] 1-11, q.94, a. 5, trans. English
Dominican Fathers (New York: Benziger Bros., 1947—-48) (“additions” to natural law); ibid. at
q. 96, a. 2 (need for law to be “possible ... according to the customs of the country”); ibid. at q.
95, a.1ad 2 (discussing comparative institutional competence of judges and legislators).

4 Ibid.
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law had by nature a purpose. Not merely an empty core to be filled up by what-
ever desires prevailed in the political and legal processes, law was essentially,
though always imperfectly in practice, an ordering to a lived reality that was
aimed at the good of the persons it ordered.

John Witte’s wide-ranging work engages questions about the purpose of
human law at many points, but especially in its resuscitation of the Reformed
Protestant doctrine of “the uses of the law.” This chapter begins by setting out
Witte’s historical analysis of the uses of the law and proceeds to his application
of the doctrine to contemporary criminal law. With the uses model of law thus
in view, the chapter then asks in a sustained way what we are to make of Witte’s
programmatic contention that “human rights and their vindication help the
law achieve its basic uses in this life.”> One coauthor (Brewbaker) offers a qual-
ified Protestant agreement with Witte’s analysis of uses of law as a vindicator
of human rights, while the other coauthor (Brennan) advances a qualified dis-
agreement with the claim that law is rightly understood as an instrument for
settling contests between human rights and the right of the state.

This chapter’s critical engagement of Witte’s way of situating rights vis-a-vis
law in the long arc of the Western conversation welcomes Witte’s judgment
that “secular political philosophy does not and should not have a monopoly on
the nurture of human rights.”6 It embraces also his judgment that “avowedly
secular values are not inherently more objective, in an epistemological sense,
than their religious counterparts.”” It draws appreciatively, furthermore, on
his argument that rights emerged from Christian and other religious reflec-
tion on fundamentals of human dignity, human community, and the free-
dom of individuals and groups to form and act upon their beliefs about the
divine.® Respecting Witte’s judgment that “rights and liberties depend upon
fundamental beliefs for grounding, limitation, and direction,” and discern-
ing and navigating characteristic differences between Protestant and Catholic
understandings of individual and group liberties in relation to the common
good, we press the question of what room and substance Witte gives to the
“common good,” a term he uses frequently, in the “human rights regime[s]"1©
he commends. Having done so, we conclude by asking in a suggestive way
whether Witte might agree that establishing friendship, which Thomas

5 John Witte, Jr., The Blessings of Liberty: Human Rights and Religious Freedom in the Western
Legal Tradition (Cambridge: Cambridge University Press, 2022), 298.

Ibid., 300.

Ibid., 301.

Ibid., 6-7.

Ibid., 11.

10  Ibid, 300.

© o
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Aquinas understood to be “the principal intention of human law,”!! should be
understood as in some sense the telos or purpose of human law.

2 The Protestant Doctrine of the Uses of the Law

The theology of the Protestant Reformation is sometimes summarized under
five headings: (1) sola scriptura—scripture alone as the ultimate authority; (2)
sola fide—salvation by faith alone; (3) sola gratia—salvation by grace alone;
(4) solus Christus—salvation through Christ alone (affirming the priesthood of
the believer); and (5) soli Deo gloria—the glory of God as the sole goal of life.
Although this formulation came along hundreds of years after the Reforma-
tion itself, it remains a helpful summary of Reformation distinctives.

It is no surprise that the question of the uses of the law would arise in the
context of a Christian theological system bearing these emphases. The ques-
tion of how to rightly interpret Old Testament law in the New Testament era
was, of course, an old one. That said, the Reformation’s “new” teaching that
one’s own works were not a cause of one’s justification before God raised new
questions. Granted, all agreed that the “law was a tutor to lead us to Christ”
(Galatians 3:24), but if one’s works play no part in one’s justification, and,
indeed, if “all who rely on the works of the law are under a curse” (Galatians
3:10), the question whether and, if so, how the law had any continuing use in
the life of the believer took on great urgency. The doctrine of the uses of the
law provided an answer—or rather, a family of answers—to that question.1?

In a well-known essay, Witte provides a fine summary of the Reformed
doctrine of the uses of the law, including a historical survey that shows the
various points of disagreement among its interpreters. Witte’s summary first
addresses the question of what law we are talking about when we speak of the
uses of the law. As Witte argues, the law in question is the divine moral law,
which, the reformers believed, God “has written ... on the hearts of all per-
sons, rewritten ... in the pages of Scripture, and summarized ... in the Ten Com-
mandments.”® The uses of this law, as summarized by Witte, are as follows:
“First, the law has a civil use to restrain persons from sinful conduct by threat of

11 STI-II, Q. 99, a.2.

12 See John Witte, Jr, “The Three Uses of the Law: A Protestant Source of the Purposes
of Criminal Law?,” in Witte, God’s Joust, God's Justice: Law and Religion in the Western
Tradition (Grand Rapids: Eerdmans, 2006), 268—76, for a summary of various forms the
doctrine took.

13 Ibid., 264.
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divine punishment.... Threatened by divine sanctions, persons obey the basic
commandments of the moral law."** The basic commandments include the
commands “to obey authorities, to respect their neighbor’s person and prop-
erty, to remain sexually continent, [and] to speak truthfully of themselves and
their neighbors.”'> This use is appropriately named the civil use because the
effect of obedience to these basic commands is to create a “public morality”
that “benefits sinners and saints alike ... by allow[ing] for a modicum of peace
and stability in this sin-ridden world.”6

The moral law’s second use is theological. The moral law serves as a mirror
into which the sinner can look, as Luther put it, “to reveal his sin, blindness,
misery, wickedness, ignorance, hate, contempt of God.”"” The law provides sin-
ners with an accurate picture of themselves and their hopelessness apart from
Christ’s grace. As Calvin puts it, “[A]fter [the sinner] is compelled to weigh his
life in the scales of the law, he is compelled to seek God’s grace.”®

Finally, the moral law has an educational use. It “teach[es] those who have
already been justified ‘the works that please God.”® We have seen that the
civil law helps reinforce public morality by threat of divine punishment. To
be sure, the law’s educational function does something similar with respect to
these same basic expectations of external morality. However, for the Christian,
the use of the law goes even further, teaching believers “not only the ‘public’
or ‘external’ morality that is common to all persons, but also the ‘private’ or
‘internal’ morality that is becoming only of Christians.”0

14 Ibid., 265.

15  Ibid, 265.

16 Ibid, 265 (quoting Calvin). It is worth noting that this aspect of law helps “establish
friendship” in the sense discussed in the final section of this chapter.

17  Ibid, 266 (quoting Luther).

18  Ibid,, 266 (quoting Calvin). Witte’s account includes an additional, less familiar, aspect of
the theological use of the law: “[T]he moral law has a theological use to condemn sinful
persons for their violations of the law. Such condemnation ensures both the integrity of
the law and the humility of the sinner” (ibid., 265). What Witte means by the “integrity
of the law” is somewhat unclear. He says “The violation of the law is avenged, and the
integrity—the balance—of the law is restored by the condemnation of those who violate
it” (ibid., 266). Perhaps he means something similar to what he quotes Melanchthon as
saying later in the essay, when Melanchthon is speaking about the “reasons for crimi-
nal punishment.” Melanchthon says: “God is a righteous being, who out of his great and
proper goodness created rational creatures to be like him. Therefore, if they strive against
him[,] the order of justice requires that he destroy them. The first reason for punishment
then is the order of justice in God” (ibid., 277).

19  Ibid, 266 (quoting Calvin).

20  Ibid,, 266 (citing Calvin: “As a teacher, the law not only coerces them against violence and
violation, but also cultivates in them charity and love. It not only punishes harmful acts
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3 Witte’s Modest Historical Claim

Witte’s contribution in the essay noted above is to connect the Reformed
“uses” doctrine to contemporary legal thought by making a claim about Anglo-
American criminal law: “The new theological doctrine of the uses of moral
law that emerged out of the Reformation had a close conceptual cousin in the
new legal doctrine of the purposes of criminal law that [later] came to pre-
vail in early modern England and America.”?! Like the theologians’ teaching
about the uses of the law, the account of the purposes of the criminal law that
gradually emerged also found three purposes: “(1) deterrence or prevention; (2)
retribution or restitution; and (3) rehabilitation or reformation—the classic
purposes of criminal law that every law student still learns today.”2 Not only
are there three purposes, but Witte argues further that “[t]he definition of the
deterrent, retributive, and rehabilitative purposes of the criminal law bears a
striking resemblance to the definition of the civil, theological, and educational
uses of the moral law.”23 Like the civil use of the divine law, deterrence involves
the criminal law’s role in “coercing persons to adopt ... an external, public, or
civic morality”?* Like the theological use of the divine law, state punishment
“can induce the sinner to repent from his evil, confess his sin, and seek God’s
forgiveness.”?> Indeed, Witte notes, this aspect of criminal law was “one of the
principal early rationales for the establishment of penitentiaries in England
and America—to give prisoners the solitude and serenity necessary to reflect
on their crime and seek forgiveness for it.”26

Finally, Witte argues, criminal law’s oft-mentioned rehabilitative func-
tion resembles the educational use of the divine moral law. Criminal law can
“restore in the community a knowledge of and respect for the requirements

of murder, theft, and fornication, but also prohibits evil thoughts of hatred, covetousness,

and lust.”)
21 Ibid., 276-79.
22 Ibid., 280.
23 Ibid., 280.
24 Ibid., 281.
25  Ibid., 284.

26 Ibid., 283. As noted above, note 20, Witte argues that the theological use also involves
offenses against the integrity of the divine law. This point connects more closely to the
idea of retribution in the criminal law, but less clearly to the standard treatments of the
Reformed three uses doctrine. Witte makes a point of the connection between retribu-
tion and this sort of justice. See God’s Joust, God’s Justice, 282—83.
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of moral law.”?” Indeed, for some jurists, Witte argues, its purpose went even
further, teaching citizens “a more expansive private morality of avoiding fault
and evil.”?® Witte cites as examples of this more expansive private morality
the establishment of religion and punishment of heresy, blasphemy, and Sab-
bath violations, together with obligations to help the poor and the criminal-
ization of a wide variety of sexual immorality.2° The alleged analogy between
the law’s role in calling Christians to a higher morality and the criminal law’s
teaching function may sound more persuasive to modern ears than it would
have in times closer to the Reformation. As Witte himself shows in later work,
the reformers drew a distinction between laws that prescribed specific church
teaching and those that merely established basic public order. It seems quite
possible that they would have regarded the laws characterized here as “a more
expansive private morality” as merely aspects of basic social order.3°

To be clear, Witte is not arguing “that the Protestant theological doctrine
of the three uses of moral law was the source of the modern Anglo-American
legal doctrine of the purposes of criminal law,”3! merely that “the close analo-
gies between the structure and content of these theological and legal doctrines
reflect ample doctrinal cross fertilization between them.”32

4 Contemporary Applications

Witte's historical claim is relatively modest. Nonetheless, it leads him to notice
some important theological continuities between the Reformed theologians
and the early modern jurists who formulated the threefold purposes of crimi-
nal law. These continuities stand in stark contrast with contemporary assump-
tions about the nature and purposes of laws in general.

The ideas that Witte sees as holding the older system together are: (1) “the
theory of natural and moral law;” (2) “the traditional anthropological assump-
tion that human beings and human communities are at once saintly and sinful,
simul iustus et peccator,” and (3) “the traditional moral theory of government

27 Ibid., 284.

28  Ibid., 284.

29 See ibid., 284.

30  See John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights in Early
Modern Calvinism (Cambridge: Cambridge University Press, 2007), 64—65.

31 Ibid., 286.

32 Ibid., 287.
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which helped to integrate the three purposes of criminal law and punish-
ment.”3® These three ideas suggest that law has a transcendent source, that
human beings are capable of both immoral conduct and reformation, and that
the state has a connection, however problematic, to divine ordering. In con-
temporary American life, on the other hand, “the state is seen solely as a rep-
resentative of the people, not a vice-regent of God.”* It “has no higher role to
play than to mediate among the conflicting private desires and selfish interests
of its citizens ... [and] has no legitimate role in shaping those desires.”35 Liber-
alism, while it “has many great virtues,”36 threatens to become self-defeating:
“The moral relativism underlying liberalism’s neutrality tends to corrode all
values, even liberalism’s own values of individual dignity and rights.”37 Witte
argues that criminal law cannot succeed without a sense that its norms have a
source beyond the whim of those who happen to be in charge.

In later writings, Witte broadens his approach to the uses of the laws. Rather
than make the limited historical claim recounted above in connection with
the criminal law, he suggests a more direct link between the old Reformed
accounts of the uses of the [divine moral] law and the functions of [civil] law
more generally. In a recent book, he notes in passing that the “basic uses” of the
[civil] law include “the civil use of keeping peace, order, and constraint among
its citizens even if by force; the theological use of driving one to reflect on one’s
failings and turn to better ways of living in community; and the educational
use of teaching everyone the good works of morality and love that please God,
however imperfect and transient that achievement inevitably will be in the
present age.”38

Even more striking is his argument, to which we will direct primary atten-
tion, that “human rights and their vindication help the law achieve its basic
uses in this life.”3% Rights and their recognition, Witte seems to suggest, help

33 Witte, “Three Uses,” in God’s Joust, God’s Justice, 289. Regarding the third item, “the state
is seen solely as a representative of the people, not a vice-regent of God.... The cardinal
teaching of liberalism ... is that government should be morally neutral, showing no pref-
erence among competing concepts of the good” (God’s Joust, God’s Justice, 288-89). See
also ibid., 290 (discussing the rejection of the formative state and John Stuart Mill's harm
principle.)

34  Ibid., 289.
35  Ibid., 290.
36  Ibid., 290.
37 Ibid., 290.

38  The Blessings of Liberty, 298.
39  Ibid.
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the law keep the peace, help us reflect on our failings, and even help teach us
good works of morality and love.

5 Why Witte Is Right: a Protestant Endorsement (with Reservations)

5.1 Why Witte May Be Wrong

Before discussing why Witte may be correct in his claims about rights and the
uses of the law generally, let us begin by noting some possible objections to
Witte’s thesis about human rights and the uses of the law. A first objection
relates to the rhetorical invocation of the uses-of-the-law framework in the
context of modern law. Recall that the framework was first developed to
describe the functions of the divine moral law in the life of a community (the
civil use) and in the lives of individual believers (the theological and educa-
tional uses). One might doubt whether the theologians who formulated the
uses doctrine would be confident that insights about how divine moral law
functions can be assumed to apply equally to the laws human beings make.

Witte’s original article does not present this question. As discussed above,
Witte’s earlier works merely make the modest historical claim that early mod-
ern jurists’ understanding of the purposes of criminal law was a “close con-
ceptual cousin” of the Reformed understanding of the three uses of the divine
moral law. From there, as recounted above, Witte makes a number of compel-
ling observations about the criminal law’s implicit dependence on extralegal
norms about government authority and human conduct.#?

The more recent assertions about the uses of civil law, however, are not qual-
ified in the same way. Rather, Witte assumes there is at least an analogical rela-
tionship between the purposes of civil law generally and the uses outlined in
the old Reformed doctrine. This argument is least controversial with respect to
the civil use of the law. Few would deny that one of civil law’s most important
functions is to safeguard a degree of social peace and stability. The reformers
argued that fear of divine punishment was the active agent in securing peace-
ful social life. Of course, they might well have expected that state authorities
would be the most likely agencies of divine punishment (at least in this life), so
there might be little practical difficulty in arguing for the validity of a civil use
of the civil law. Still, even this extension of the doctrine becomes less plausible
as applied to laws other than those dealing with crimes and, perhaps, torts.#!

40 See supra text accompanying notes 26—34.
41 For example, the “secondary rules” that H. L. A. Hart identifies in The Concept of Law. See
H. L. A. Hart, The Concept of Law, 3rd ed. (Oxford: Oxford University Press, 2012), 79-99.
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In a similar vein, one could agree with Witte that civil law might have a
theological use in that it could possibly lead someone to “reflect on [their]
failings"#? and thus seek God’s forgiveness. While it seems implausible that
modern lawmakers have this purpose in mind, it is still possible that civil law—
again primarily criminal and tort law—could have such an effect, regardless of
the human lawgiver’s specific intentions.

The biggest challenges to extending the uses doctrine to civil law arise with
the educational use of the law. We have already seen that, at least on some
accounts, the divine moral law is intended to teach the believer a higher gospel
morality that would not be expected of unconverted sinners. Civil law, how-
ever, is usually seen as an expression of the external morality that conduces
to public order, not a set of aspirational norms for living the most virtuous
possible human life. Even so, it may be fair to say that the civil law may serve as
a guardrail that helps keep persons from gross sins and thus please God more
than they otherwise might.

Perhaps the fairest reading of Witte’s more recent use of the uses of the law
is simply as a broad categorical gesture meant more as an observation about
the effects laws generally have than as an extension of divinely revealed truth.
Following the Reformation jurists, Witte’s earlier characterization of the three
uses extended the meaning of “law” from its primary meaning (divine moral
law) to a secondary meaning (civil law). Perhaps the concept of theological use
could similarly be extended from the reformers’ primary meaning (leading the
sinner to seek God’s grace) to a more secular secondary meaning (“turn[ing
the citizen] to better ways of living in community”).#3 Similarly, its educational
use may be merely teaching the “good works of morality and love.44

Regardless of how we understand Witte’s intentions, however, he clearly
assumes some degree of correspondence between the norms of any given
state’s civil law and the divine moral law. This creates an important difficulty.
The problem is not just that the demands of moral virtue may be greater than
the law’s requirements, but, more fundamentally, that the laws of any given
real-world government are likely to be perverse in some, and perhaps many,

42 The Blessings of Liberty, 298.

43 Ibid., 298.

44  Ibid. The full quotation, however, refers to “pleasing God” in a way that undercuts this
reading: “Rights and their vindication help the law achieve its basic uses in this life—
[including] ... the educational use of teaching everyone the good works of morality and
love that please God, however imperfect and transient that achievement inevitably will
be in the present age” (ibid).
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respects. This is not to doubt that laws generally have an expressive function.*
It is rather to question the morality expressed in those laws that actually exist.

One need not look far for examples of laws that pretty much everyone agrees
taught the wrong thing. Whether or not they deserved to be called law or actu-
ally constituted law in some metaphysical sense, laws authorizing some human
beings to enslave others in the American South and elsewhere, Jim Crow laws
in America and apartheid laws in South Africa, and—most famously in law
school jurisprudence courses—Nazi laws, helped build a cultural context in
which pernicious norms could be maintained and rationalized.

Saint Augustine gives us reason to believe that even though these examples
may be aberrations, that the disconnect between law and (true) morality will
always be a question of degree and not kind. On one hand, the natural law is
written on the heart of human beings and cannot be entirely erased. There-
fore, laws in general usually reflect norms approximating genuine justice in
many if not most cases. On the other hand, the laws of any given community
are shaped by its loves, which are disordered to the extent that they are not
ordered by the love of God. The more disordered the loves, the more we may
expect the laws to miss the mark; the less disordered the community’s loves,
the better the laws are likely to be.

So the best we can say about the educational effects of any system of real-
world civil laws is that it will teach a vision of the good life that is ordered by the
community’s loves. No community—not even the church, says Augustine!*6—
has its loves entirely in order this side of heaven. The more misshapen those
loves are, the worse the laws, and the worse the ensuing education will be.

5.2 Why Witte Is (Mostly) Right

Witte not only claims that civil law serves a threefold purpose analogous to the
Reformation’s three uses, but he also makes a more specific claim for human
rights: “human rights,” he argues, “and their vindication help the law achieve
its basic uses in this life."4”

My coauthor [Brennan] will argue later in this chapter that Witte is mostly
wrong about this claim for a number of familiar reasons that might be summa-
rized under the familiar theoretical heading “the priority of the good over the
right” I [Brewbaker] argue here that even if Witte is arguably wrong in theory,
he may nevertheless be right in practice.

45 See, for example, Cass R. Sunstein, “Law’s Expressive Function,” The Good Society 9, no. 2
(1999): 55-61.

46 See Herbert A. Deane, The Political and Social Ideas of St. Augustine (New York: Columbia
University Press, 1963), 99—100 (citing sources).

47  The Blessings of Liberty, 298.
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The defense is not original with me. It turns out to be, on my reading, the
case that Witte makes for himself. Witte concedes a number of theoretical
(and theological) critiques of rights and rights discourse:

I agree with Christian skeptics who criticize the utopian idealism of some
modern rights advocates, the reduction of rights claims to groundless
and self-interested wish lists, the monopoly of rights language in public
debates about morality and law, and the dominant liberalism of much
contemporary rights talk.... I further acknowledge that some rights and
liberties recognized today are more congenial to scripture, tradition, and
Christian experience than others.48

At the same time, however, he argues that “a good number of contemporary ...
rights have deep roots in the Western Christian tradition and remain worth
affirming and advocating.”4° He also notes that “Christians from the start have
claimed their rights and freedoms first and foremost in order to discharge the
moral duties of the faith.”>°

Most relevant to the point at hand, he asserts that “[r]ights claims can
reflect and embody love of God and neighbor” and can provide “the oppor-
tunity and accountability necessary to learn and discharge ... moral duties.”>!
Rights claims call our attention to the respect that is due our neighbor: “To
insist on the rights of self-defense and the protection and integrity of one’s
body or loved ones, or to bring private claims and support public prosecution
of those who rape, batter, starve, abuse, torture, or kidnap you or your loved
ones is, in part, an invitation for others to respect the divine image and ‘tem-
ple of the Lord’ that each person embodies.”>?> While Witte acknowledges that
rights may sometimes be acknowledged in form but denied in substance,>3
he notes that rights-conferring enactments, such as the U.S. Civil Rights Act
of 1964 and the Voting Rights Act of 1965, have served important educational
purposes as well as providing means of redress.>*

48  Ibid,, 296.

49  Ibid., 296 (mentioning family laws that confer rights on spouses, parents, and children;
social welfare rights, free speech rights, contract rights, criminal procedural rights, free-
dom of conscience, and free exercise of religion). See The Blessings of Liberty, 296—97.

50 Ibid., 297.

51 Ibid.

52 Ibid. (citing1 Cor. 3:16).

53  See Witte’s discussion of Robert Franklin in The Blessings of Liberty, 294.

54  Indeed, Witte opens The Blessings of Liberty by calling the Civil Rights Act of 1964 and the
Voting Rights Act of 1965 “some of the most remarkable human rights documents [the
world] had ever seen” (ibid., 1).
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Still, one might argue (as my coauthor does later in this chapter)5 that one
must have some basis for specifying the content of abstract rights and for dis-
tinguishing between “good rights” and “bad rights.” Witte acknowledges this
problem,3% but nevertheless argues that “rights should remain part of Chris-
tian moral, legal, and political discourse, and that Christians should remain
part of broader public debates about human rights and public advocacy for
their protection and implementation.”>” The gap between Witte and his critics
may ultimately be a self-conscious difference in ambition: Witte is proposing
a course of prudent action rather than a theoretical or theological statement
of faith. As he writes in the introduction to The Blessings of Liberty, Witte sees
himself “as a Christian jurist and legal historian, not a Christian theologian or
philosopher.”58 He sees legal rights and liberties as emerging over time through
a process that includes acts and customs of civil society as well as the acts and
customs of those holding political or judicial office.>® Witte asks the practical
question, “What should we do next?” rather than seeking to offer a comprehen-
sive account of political and legal morality.

That said, what grounds Witte’s project? If he is unwilling to offer a thick
theoretical/theological defense of human rights, what gives him the confi-
dence to urge his fellow Christians to include rights claims in their moral, legal,
and political discourse and to “remain part of broader public debates about
human rights”?6°

Witte has not (to my knowledge) answered this question in express terms,
but I will offer three possible justifications. Witte is, among other things, a
Reformed exponent of the natural law tradition.®! Legal academics often
focus, understandably enough, on natural law jurisprudence and its ongoing
attempts to refine our understanding of the details and implications of the
natural law. On this understanding, natural law looks like the development of
a set of arguments from first principles. However, natural law can also be seen
as a_fact about human nature. It just is the case that the moral law is writ-
ten on the heart,62 and if that is true, this fact provides hope (though by no
means any guarantees) as we engage in the process of political and legal delib-
eration about our common life. We can expect our discourse to produce some
quantity of true “middle axioms” (statements that occupy space somewhere

55  See the next section herein.
56 The Blessings of Liberty, 299—300.

57  Ibid., 296.
58 Ibid., 12.
59  Ibid., n-12.
60 Ibid., 296.

61 See, for example, ibid., 76-104.
62 See Romans 2:15.
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between foundational moral principles and discrete rules that decide concrete
questions) because human beings know (even if we tragically also suppress)53
moral truth to some degree. And this is the case even when a given individu-
al’s proclaimed belief system provides no adequate foundation for the moral
truths he asserts.

Witte’s intellectual background is also worth noting at this point. Witte is a
graduate of Calvin University, which is affiliated with the Christian Reformed
Church and is known for its insistence that faith commitments ground intel-
lectual and cultural life. Calvin’s tradition draws perhaps most famously
(though by no means exclusively) on the Dutch Reformed tradition, whose
most famous representative is probably Abraham Kuyper.

One of the ideas for which Kuyper is justly famous is the notion of common
grace. Although Kuyper’s account of the topic is complex and multifaceted, he
affirms that God, in his sovereignty, is committed not only to the flourishing
and salvation of the elect, but equally to the realization of all the good poten-
tial of the world he has made. As a result, even where special, saving grace is
absent in the lives of individuals, there is “a temporal restraining grace, which
holds back and blocks the effects of sin’ so that humankind’s full flowering,
for which God created us, is not frustrated.”s* Nicholas Wolterstorft (a Calvin
faculty member prior to his appointment at Yale) provides a helpful summary
taken from a remarkable collection edited by Witte and Frank Alexander:

«“

God’s common grace is to be seen at work in the inward life of human-
kind wherever “civic virtue, a sense of domesticity, natural love, the
practice of human virtue, the improvement of the public conscience,
integrity, mutual loyalty among people, and a feeling for piety leaven life.”
It is to be seen at work in the outward existence of humankind “when
human power over nature increases, when invention upon invention
enriches life, when international communication is improved, the arts
flourish, the sciences increase our understanding, the conveniences and
joys of life multiply, all expressions of life become more vital and radiant,
forms become more refined and the general image of life becomes more
winsome.”65

63  See Romans 1:18 (“For the wrath of God is revealed from heaven against all ungodliness
and unrighteousness of men, who by their unrighteousness suppress the truth”).

64  Nicholas Wolsterstorff, “Abraham Kuyper,” The Teachings of Modern Christianity on Law,
Politics, and Human Nature, vol. 1, ed. John Witte, Jr. and Frank S. Alexander (New York:
Columbia University Press, 2006), 311 (quoting Kuyper).

65 Ibid. 311, quoting James D. Bratt, ed., Kuyper: A Centennial Reader (Grand Rapids:
Eerdmans, 1988), 181.
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Kuyper believes in a doctrine of progress of a particular kind: “[T]The ongoing
development of humanity is contained in the plan of God. It follows that the
history of our race resulting from this development is not from Satan nor from
man but from God and that those who reject and fail to appreciate this devel-
opment deny the work of God in history.”%6 It is not that humanity can never
take a wrong turn, or that humanity’s fall into sin has not slowed down the
process of realizing the potential of the created order; rather, a sovereign God
can be counted upon ultimately to realize his good intentions for creation in
the various spheres of human life and culture, and he does this through the
insights of those outside his salvation as well as those within it.

Something like this confidence in God’s ultimate vindication of the world
he has made may be underwriting Witte’s insistence that “rights should remain
part of Christian moral, legal, and political discourse,” even in the face of the
difficulties with rights talk that he forthrightly acknowledges.6” Kuyper sees a
world in which human life involves centuries of “constant change, modifica-
tion, [and] transformation in human life.”68 At the same time, unless human
life is merely “an endless, unvarying repetition of the same things,” these devel-
opments must be directed toward something: “Though it pass through periods
of deepening darkness, this change has to ignite ever more light, consistently
enrich human life, and so bear the character of perpetual development from
less to more, a progressively fuller unfolding of life.”6® Witte’s confident admo-
nition toward Christian engagement in human rights discourse and advocacy
may owe something to a Kuyperian faith in God’s sovereign action in the world.

Witte also seems to think that Christians have an important role to play
in disciplining debate about human rights. Even though human beings “just
know” something about the moral order because, whether they acknowledge
it or not, the natural law is written on their hearts, Witte also argues that Chris-
tians have theoretical contributions to make. According to Witte, Protestant
thought “avoids the limitless expansion of human rights claims by grounding
[human rights] norms in the creation order, divine callings and covenant rela-
tionships.”’® Human rights’ origins stem from built-in features of the natural
order like family, church, and state and the nature of the human person as one
who has a distinct vocation of service to fulfill. Grounding human rights in

66  Bratt, Kuyper: A Centennial Reader, 175.

67  The Blessings of Liberty, 296.

68  Bratt, Kuyper: A Centennial Reader, 174.

69  Ibid.

70  JohnWitte, Jr,, introduction to John Witte, Jr. and Frank S. Alexander, eds., Christianity and
Human Rights: An Introduction (New York: Cambridge University Press: 2010), 32.
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these created structures helps identify principled limitations on the particular
entitlements that may be passed off as human rights.

Finally, like it or not, rights talk is the dominant mode of political discourse
in the contemporary West. Jefferson Powell has argued persuasively that, as
a practical matter, American society is unlikely to be rendered more just by
abandoning its focus on rights. The American political community, Powell
claims, is “constituted by the very individualism expressed in rights talk.””!
As a result, rights talk is the natural political vernacular of our political dis-
course and, thus, the natural vocabulary for expressing concerns about social
justice and social peace. Witte’s argument appeals to something very much
like Powell’s insight. The fact that rights imply correlative duties permits rights
discourse to be seen as a conversation about what we owe to each other—that
is, what it means to work out our love of God and neighbor in public.

6 Why Witte May Be Wrong: a Catholic Critique (with Important
Points of Agreement)

6.1 Law’s Nudging and Teaching
Witte has asked us to think of civil or human law in part in terms of its edu-
cational use. The opposing view, as Witte appreciates, is the idea of law as a
policeman, an idea that has been in English-language jurisprudential circu-
lation since Hobbes proposed a law-giving Leviathan that maintained public
order by threats indifferent to any positive view of human living. When Oliver
Wendell Holmes Jr. popularized his “bad man” view of law, he was drawing on,
even as he criticized, John Austin’s jurisprudential thesis that law just is the
command of the sovereign backed by the threat of force. Under this view, law
serves “to keep people from acting in ways that harm others (or their property);
in operating as a negative constraint, law is not concerned with inculcating a
positive view of the way people should live and flourish together.”72

The inadequacy of the policeman approach to law has been the focus
of the work of John Noonan. “Constraint by the threat of force is no doubt

71 H. Jefferson Powell. “The Earthly Peace of the Liberal Republic,” in Christian Perspec-
tives on Legal Thought, ed. Michael W. McConnell, Robert F. Cochran Jr., and Angela C.
Carmella (New Haven, CT: Yale University Press, 2001), 85-86.

72 Cathleen Kaveny, Law’s Virtues: Fostering Autonomy and Solidarity in American Society
(Washington, DC: Georgetown University Press, 2012), 19.
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characteristic of a legal system. But,” Noonan contends, “two other functions,
neglected by Austin, are equally characteristic: to channel and to teach.””?
Noonan first elaborates law’s channeling function:

By marking out certain types of agreement as privileged—contracts
in general, marriage in particular, corporations and trusts in Anglo-
American law—the legal system affords ways in which human energies
and material resources may be pooled and increased. In [H. L. A.] Hart’s
amendment of Austin, this function is performed by power-creating
rules. But his emphasis is wrong. The human beings attracted, by the
legal privileges attached, to enter a contract or form a marriage are not so
much given power to have legal consequences follow their agreement as
they are brought to enter cooperative relationships where almost every-
thing will depend not on power and sanction but on reciprocal trust and
good will; the legal system has not provided power so much as directions
for acting in harmony—a musical script, not a set of batons.”

Trusts, estates, and even simple contracts for the sale of goods exemplify law’s
channeling function, but marriage does so in a most salient way because, on all
accounts, “marriage is a keystone of our social order.””>

The laws of marriage and the family have long been one of Witte’s principal
areas of scholarly focus, and, as he has shown, the law of marriage continues
today to channel human choices and preferences: “The modern Western state
does not require its citizens to get married, but it does ‘nudge’ in that direction.
It provides state marital licenses, tax and social security incentives, spousal
evidentiary and health care privileges, and hundreds of additional federal and
state benefits and incentives.”’¢ The state’s nudge toward marriage does not
purport to set out a template for living the most virtuous life possible, but,
by incentivizing choice in the direction of a particular form of cooperative
relationship, it does inculcate through “a musical script, not a set of batons,” a
positive view of the way people should live and flourish together.

73 John T.Noonan Jr., Persons and Masks of the Law: Cardozo, Holmes, Jefferson, and Wythe as
Makers of the Masks (Berkeley: University of California Press, 1976), 12.

74  Ibid.

75  Obergefell v. Hodges, 576 U.S. 644, 669 (2015).

76  John Witte, Jr., The Western Case for Monogamy Over Polygamy (Cambridge: Cambridge
University Press, 2015), 463.
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Unlike when Noonan was writing about marriage’s channeling function in
the 1970s, the content of the “musical script” has become the subject of the
most radical cultural contestation, and in 2015, in Obergefell v. Hodges, mar-
riage was redefined for U.S. constitutional purposes as a “two-person union,””’
not a three- or four-person union, without regard to whether the two are of the
opposite sex. Today, however, the limitation of marriage to two-person unions
is on the block. The new question being agitated at the level of constitutional
law concerns whether the definition of marriage should now be expanded
from two-person unions to polygamous (whether polyandrous or polygynous
or both) unions. Appreciating marriage law’s channeling function, polygamists
and their allies wish to see marriage redefined yet again.”®

This latest call for a legal redefinition of marriage has in turn called forth
considerable resistance from Witte in 465 pages of dense history and argu-
ment in The Western Case_for Monogamy Over Polygamy. Although his argu-
ment leads him to conclude that “The constitutional case for polygamy is weak
compared to the cases supporting the liberalization of other traditional sex,
marriage and family laws,””® Witte acknowledges with resignation that “There
may come a time that the West will more readily accept polygamy as a valid
marital option that is licensed and regulated by the state.”8 We return to this
possible eventuality and Witte’s response to it below.

Related to the channeling or nudging function of law, but distinct from it
on Noonan’s analysis, is its teaching function: “Teaching—the main activity
of appellate judges; for what else are 95 percent of their written opinions?—
is even harder to accommodate within an Austinian or Hartian reduction.
Teaching is, necessarily, person to person, informing and evoking. It cannot be
equated with Pavlovian conditioning as an exercise in applied force.”8! Law’s
teaching addresses, and its success depends on how it addresses, the popula-
tion as a whole, as Noonan explains:

Addressing both Holmes’s bad man (a real but not very typical rep-
resentative of the population) and also the larger audience made up
of the uncertain, the confused, the conforming, and the aspiring, the
documents composed by constitution writers, legislators, and judges are
educative. Their success is far more by persuasion that they are right than

77 Obergefell, at 666.

78  The Western Case for Monogamy, 6-8, 19—20, and 444—46.
79  Ibid., 464.

8o Ibid., 465.

81 Noonan, Persons and Masks, 13.
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by coercion. To think of law as a science of power, unlocked by a key,
badly obscures this function.82

The documents teach, as do the practices of enforcing them, and together
these teachings carry the authority of the state.

The teaching function of law is a two-edged sword, however, because duly
ratified constitutions and procedurally proper statutes alike are sometimes
very useful instruments in teaching “the wrong thing."83 “Always and every-
where the law teaches,” but “What, then, should be its lessons?”84

A perverse pedagogy of law to which Noonan devoted instructive anal-
ysis is slavery, which existed, Noonan shows, not just by the brute power of
negative constraint but also by what law taught. “Control statutes and status
statutes together were indispensable to the creation and maintenance of the
institution”®> of slavery, and while enforcement of the statutes with the strong
arm of the state sometimes occurred, of course, Noonan’s insight was that the
institution depended on a world of concepts controlled by lawyers who used
them to teach the public a doctrine: “[T]he legislators and courts of Virginia
presented a doctrine on the morality of slavery. They taught that it was good.
In the pedagogy of the law, slaves were identified with the soil—the literal
foundation of prosperity in the colony—or, generically, with property. As long
as the teaching of the lawgivers was accepted, slavery could not be criticized
without aspersion on the goodness of wealth itself.”86

What Noonan called “the teaching of the lawgivers” about the goodness of
slavery is no longer accepted, but its repudiation, like the laws that entrenched
what needed repudiating, was not effected by turning an on-off switch to off.
There have been questions to be asked and answered at every turn, from Dred
Scott, the Civil War, and the Reconstruction Amendments through Brown v.
Board of Education, Cooper v. Aaron, the Birmingham jail, the Civil Rights Act
of 1964, and Selma, down to the present and continuing debate about the
propriety of race-based affirmative action in higher education. In his “Letter
from Birmingham Jail” (1963), Rev. Dr. Martin Luther King Jr. quoted Saint
Augustine for the proposition that “an unjust law is no law at all,” as he urged
and defended peaceful disobedience of statutes still in force that taught a

82  Ibid.

83  See discussion at 1V.A.

84  Kaveny, Law’s Virtues, 29.

85  Noonan, Persons and Masks, 35 (emphasis added).

86  Ibid., 41. Interestingly, lawyers creating and enforcing law that protected property, even
where the “property” was human, seemed to enjoy the support of Locke’s teaching that a
purpose of government was to protect property. See Noonan, Persons and Masks, 35.
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degrading doctrine about the worth and dignity of some people based on their
skin color. Contending that those statutes should be disobeyed “because they
are morally wrong” and are therefore no law at all, King denied that procedural
pedigree gave good and sufficient reasons to follow statutes that taught the
inferiority of Blacks and separated Blacks from whites and others. Doing so,
King took a noninstrumental view of law.

But if procedural pedigree cannot guarantee legal status—that is, if due
process and specifically legislative process as such cannot create law, but only
what Justice Samuel Chase in Calderv. Bull (1798) referred to as “An AcCT of the
Legislature”—in the morally serious matter of race, can it nonetheless do so in
the morally serious matter of marriage? Writing in the context of marriage and
possible legal recognition of polygamy, Witte observes, “In a democratic polity,
the judgment of whether the state should nudge for or against certain behav-
ior—let alone outright prescribe or proscribe it—rests ultimately with the
people.”87 Perhaps, but the story is more complicated because sometimes “the
people” in a democratic polity are overruled by judges giving effect to constitu-
tional “rights,” some of them not even enumerated in the text of the Constitu-
tion, as Witte appreciates. Because the Supreme Court in Obergefell has found
a right, indeed a “fundamental right,” to same-sex marriage, it is timely to ask
whether by parity of reasoning it ought to find a right, indeed a fundamental
right, to polygamous marriage?8® As we emphasized above, it is Witte’s pointed
contention that “human rights and their vindication help the law achieve its
basic uses in this life."”89

6.2 Rights Conflicts?

With respect to racial discrimination by law, “the people,” we now agree, were
“morally wrong,” dead wrong. With respect to marriage, though, Witte does not
argue that legalized polygamy would be morally wrong; instead, he rests on the
following comparison, quoted above, to areas in which the courts have reached
liberalizing conclusions: “The constitutional case for polygamy is weak com-
pared to the cases supporting the liberalization of other traditional sex, mar-
riage, and family laws; there are just too many serious concerns about harms
and rights on the other side.”° Witte thus concludes The Western Case for

87  The Western Case for Monogamy, 463.

88  “All of [the] traditional natural law arguments against same-sex relations are seriously dis-
puted today, and their erosion has helped topple traditional Western laws against sodomy,
same-sex unions, and in some places same-sex marriage. But none of these traditional
natural law arguments applies to polygamy”: The Western Case for Monogamy, 452.

89 Text at note 7.

90 The Western Case for Monogamy, 464—65.
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Monogamy Over Polygamy as follows: “The West can now simply and politely
say to the polygamist who bangs on its door seeking admission or permission
to practice polygamy: ‘No thank you; we don’t do that here, and close the door
firmly.”9!

In the courts of the United States, however, such an answer will not suf-
fice. When litigants attacking legislative limitation of marriage to two-person
unions press the question in properly presented cases, one of which the
Supreme Court will eventually need to take, the existence of the law being
challenged will be the starting point, not the end point, for as Chief Justice
John Roberts wrote in dissent in Obergefell: “Proper reliance on history and tra-
dition of course requires looking beyond the individual law being challenged,
so that every restriction on liberty does not supply its own constitutional jus-
tification.”®? The history and tradition of limitation of marriage to two-person
unions will then be subject to judicial analysis according to familiar prec-
edents, and those precedents, for their part, structure the judicial inquiry in
terms of whether the right in question is fundamental, in which case the leg-
islative restriction will stand only if it meets the demanding requirements of
strict scrutiny, in which case the availability of a mere rational basis will be
enough for the courts to sustain the law against challenge.

Under this familiar judge-made body of law, it is the job of courts to recog-
nize individual rights, on one hand, but also, on the other hand, to allow them
to be trumped or overridden when (1) there is a “compelling governmental
interest” and (2) the government can show that the challenged law is the “least
restrictive alternative.” The familiarity of this line of analysis can obscure the
startling fact that what are said by the courts to be “rights” sometimes turn
out not to be rights full stop at all; they collapse (or are suppressed) when gov-
ernment can establish to the court’s satisfaction its own countervailing and
prevailing right. On this judicial way of proceeding, which we owe above all to
Holmes, both sides have rights, with the result that conflict, between individual
rights and the right of government, is baked in from the start.® This mode of
analysis that takes conflict as given, in a way redolent of the starting points of
social contractarian analysis from Hobbes and Locke to Rawls and his disci-
ples, is so familiar to American lawyers as to seem almost inevitable.

Jamal Greene’s recent work is a telling recent case in point. It takes the con-
flict for granted, calls for the multiplication of rights claims, and concludes

91 Ibid., 465.

92 Obergefell, at 698 (Roberts, C. ]., dissenting).

93  Jamal T. Greene, How Rights Went Wrong: Why Our Obsession with Rights Is Tearing
America Apart (Boston: Mariner, 2021), 56—57, 85-86.
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with a call for judicial “judgment” among the conflicting claims.%* Greene’s
eagerness “to balance the different interests at stake is a product” once again
“of viewing law and rights in instrumental terms, seen as supporting particular
interests or ends rather than constituting ends in themselves.”? It is the prod-
uct of understanding law to be merely an empty vessel. But is this instrumental
approach correct? Is it true, more specifically, that conflict between individual
rights and government's rightful jurisdiction cannot honestly be avoided?

Adrian Vermeule thinks not, in work that has been garnering much critical
attention and merits consideration for the light it can shed on Witte’s under-
standing of law as a vindicator of rights.?¢ On the familiar view sketched above,
“[t]he implicit premise,” Vermeule observes, “is that the interests of ‘govern-
ment’ as representative of the political collective, on the one hand, and the
rights of individuals, on the other, are opposed and must be balanced against
each other. It is,” Vermeule continues, “implicitly but unmistakably, a utilitarian
and aggregative conception of rights.”97 To this, Vermeule proposes an alterna-
tive which he styles the common-good or classical approach. This approach
lays claim to the latter title, on Vermeule’s account, because it was the way the
courts usually reasoned about rights until Progressivism rather successfully
entrenched the conflict model bequeathed to us by Holmes. On the classical
model, according to Vermeule, rights do not arise in a way that can put them
essentially at odds with the interests rightly to be defended by the state, and
this is because “rights exist to serve, and are delimited by, a conception of jus-
tice that is itself ordered to the common good.”8

On the classical, common-good model, as Vermeule explains, “[r]ights,
properly understood, are always ordered to the common good and that com-
mon good is itself the highest individual interest. The issue is not balancing or
override by extrinsic considerations, but internal specification and determina-
tion of the right’s proper ends and, therefore, its proper boundaries or limits.”99
When the common good enters into the very definition of rights themselves
and guides their determination, there looms no moment of conflict at which
any true rights of persons can be overridden or trumped. “[ T]he classical legal
tradition has a rich account of rights, rooted in the basic idea of ius as what is

94 Ibid., 86.

95 Tamanaha, Law as a Means, 218.

96  Criticism of Vermeule’s work in this area tends to be passionate, as in Leon Wieseltier,
“Christianism,” Liberties: A Journal of Culture and Politics 2, no. 3 (Spring 2022): 326, at
356-63.

97  Adrian Vermeule, Common Good Constitutionalism (Boston: Polity, 2022), 166.

98 Ibid., 24.

99  Ibid., 167.
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due to each.... It is definitely not,” Vermeule emphasizes, “that the common
good ‘overrides’ rights; rather it defines their boundaries all along.”10°

On the classical view developed since the twelfth century and drawn upon
by Vermeule, what is due to each includes a limited realm of freedom or liberty,
and each of these little realms is what is sometimes called a subjective right.10!
Correctly understood, as Dominic Legge asserts, such subjective rights “are
not set over against the common good, as if an increase in the common good
necessitated a diminishment of individual liberty. Rather,” as Legge elaborates,
“that individuals be secure in their liberties as citizens—that they ‘possess
rights'—is precisely an aspect or dimension of the common good, and the pro-
tection of those rights in law is a means for securing the common good of a just
republic.”92 Questions about how broad these zones of liberty should be will
be the foci of political disagreement and decision-making, but the distinctive
mark of the classical approach is that the common good will provide the ulti-
mate criterion of judgment.!03

Taking the common good as the end to which all law is rightly ordered, the
classical view allows for a range of institutional allocations of decision-making
authority. Unlike the regnant Holmesian model, the classical view does not
make public authority intrinsically suspect, a constant threat to individual
rights; such authority is, instead, presumptively at the service of the common
good in which the individual’s flourishing in part consists.'®* On one hand,
then, the classical view takes no a priori position on the proper scope of judi-
cial review; on the other, “the political morality of the common good itself
includes role morality and division of functions.”105

In our system, Vermeule contends, the principal responsibility for identi-
fying the requirements of the common good has been lodged in legislatures

100 Ibid,, 24.

101 Witte, introduction to Christianity and Human Rights, 18-19.

102 Dominic Legge, oP, “Do Thomists Have Rights?’Nova et Vetera 17 (2019): 12747, at 146.
Witte stresses the error of thinking that subjective rights as such were a modern inven-
tion. See Witte, Blessings of Liberty, 14—75. On Aquinas’s defense of subjective rights as
required for the sharing of goods vital to the common good, see Russell Hittinger, The First
Grace: Recovering the Natural Law in a Post-Christian World (Wilmington, DE: 151 Books,
2003), 27071

103 The difficulties of determining the common good and zones of individual liberty were
familiar to premodern Christian political theorists. See, for example, James Hankins, Vir-
tue Politics: Soulcraft and Statecraft in Renaissance Italy (Cambridge, MA: Belknap Press,
2019), 342-50.

104 Vermeule, Common Good, 29.

105 Ibid, 43.
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through the police powers or their equivalents, with courts properly interfer-
ing with legislative judgments only when they can be said to be arbitrary:

[R]ights (as ius) are intrinsically ordered to the common good, but the
common good is not given in a fixed, identical form for all polities at all
times.... The common good, then, is itself subject to public determina-
tio or concretization, as are the rights that flow from the common good.
Because of the basic structure of determination, judges would defer to
the legislative specification within broad boundaries of reasonableness....
Judges, in this framework, ask whether the public determinatio has trans-
gressed the broad boundaries of reason and become ‘arbitrary’—a word
frequently invoked in the caselaw. The closest analogue in modern law is
probably to (forgiving versions of) arbitrariness review under the Admin-
istrative Procedure Act.196

Administrative lawyers today tend to associate arbitrariness review under the
Administrative Procedure Act (APA) with Overton Park and “hard look” review,
but arbitrariness review under the APA as originally understood “was a sort of
lunacy test.”297 On the classical account of the role morality of courts vis-a-
vis legislatures as constituted in our system, then, it would be fair to say that
courts should defer to legislative determinations of rights unless they are fairly
describable as lunatic.!98

6.3 Why Witte May Be Wrong

The classical, common-good understanding of rights recently popularized
by Vermeule is just as contestable as the competing understandings against
which it contends, whether Holmes’s, Greene’s, or anyone else’s. It remains,
then, to situate Witte’s work on the use of law to vindicate rights in the contest
among competing versions in which the common-good version is now receiv-
ing so much attention, and Witte’s own methodological reflections provide a
starting point.

106  Ibid.

107 Martin Shapiro, Who Guards the Guardians: Judicial Control of Administration (Athens:
University of Georgia Press, 1988), 56.

108 The use American courts traditionally made of the natural law (law of nature) was not
to the contrary, as Richard Helmholz, on whom Vermeule relies, has demonstrated. See
Richard Helmbolz, Natural Law in Court: A History of Legal Theory in Practice (Cambridge,
MA: Harvard University Press, 2015).
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It is a signature of all Witte’s work that it celebrates human freedom as “a
unique gift of God to all human creatures.”%9 Witte cautions, though, that he
“support[s] the positive law of rights and liberties today more out of utility
than ideology. In my view,” Witte continues, “rights laws over time and across
cultures have proved to be useful instruments to promote and protect the good
life and the good society; to impose and enforce limits on the power of states,
churches, and other authorities; and to enable and equip persons to carry out
their vocations and duties to God, neighbor, and self”1° These instruments,
Witte contends, “have traditionally provided a forum and focus for subtle and
sophisticated philosophical, theological, and political reflections on the com-
mon good and our common lives."!! The recognition of rights and liberties in
law emerged not in a laboratory or classroom but in the authoritative resolu-
tion of these reflections across the spectrum of human living, as Witte’s histor-
ical work shows in splendid detail:

acts become behaviors; behaviors become habits; habits yield customs;
customs produce rules; rules beget statutes; statutes require procedures;
procedures guide cases; statutes, procedures, and cases get systematized
into codes; and all these forms of legality are eventually confirmed in
national constitutions, if not in regional conventions and international

covenants.!12

Acknowledging that this “bottom-up approach to [rights] sometimes produces
blurrier lines of reasoning; more slippage between principles, precedents, and
practices; [and] provisional and sometimes messier recommendations and
prescriptions for church, state, and society,” Witte expresses the hope that “it
also makes for an account and defense of human rights and religious freedom
that is more realistic, rigorous, and resilient over time and perhaps even across
cultures.”3 Resisting the claims and criticisms of philosophically and theolog-
ically motivated critics of human rights who “often have one or two key defi-
nitions or forms of rights in mind—sometimes with labels such [as] ‘natural,
‘universal, ‘human, ‘fundamental, or ‘unalienable, rights,”1* Witte criticizes

109  The Blessings of Liberty, 11.

110 Ibid, 1 (emphasis added).

111 Witte, introduction to Christianity and Human Rights, 41 (emphasis added).
112 The Blessings of Liberty, n-12.

113 Ibid,, 12.

114 Ibid.



208 BRENNAN AND BREWBAKER III

such “lofty theoretical heights"5 for losing sight of what “[w]e lawyers deal
with [in] the routine corners and concerns of public and private life.”16

On the ground where lawyers and legislators work, though, it is not only
possible but characteristically human to ask about any assertion, “Is this true?
Is this right? Or, when warranted, is this at least probably true, probably right?”
The ability to answer “probably” precludes any excuse for trying not to answer
at all, especially when laws of general applicability are being made on the basis
of the answer.

On the Catholic understanding of the human person (articulated here by
Bernard Lonergan), “every person is an embodiment of natural right. Every
person can reveal to any other his natural propensity to seek understanding, to
judge reasonably, to evaluate fairly, to be open to friendship.”"” So, unless and
to the extent we interdict such questions, we can seek understanding by asking
and answering the questions, “Do individuals (and groups) sometimes have
rights that must be limited by government on the basis of government'’s inter-
ests that are somehow inimical to those antecedent human rights? Oy, instead,
do individual (and group) rights, subjective rights, emerge only as determina-
tions of justice ordered to the common good, such that any apparent conflict
between government and the governed is only contingent (the result of incor-
rect understanding or judgment) and not intrinsic and necessary (as it was for
Holmes)?”

Witte denies that “rights constitute a freestanding system of morality” and
denies also that they “render Christian moral and religious teachings superflu-
ous,” contending instead that “human rights are ‘middle axioms’ of political
discourse. They are a means to the ends of justice and the common good.8
The italicized terms bring Witte’s approach within the broad rhetorical ambit
of the classical approach, and on the classical understanding, as we have seen,
the common good was the flourishing of a political community and itself the

115 Ibid.

116 Ibid., 11.

117 Bernard Lonergan, “Natural Right and Historical Mindedness,” in A Third Collection: Papers
by Bernard]. F. Lonergan, sj, ed. Frederick J. Crowe (New York: Paulist Press, 1985), 170, 182.
Witte’s work follows the standard narratives according to which, roughly, neo-Thomist
developments culminated in the Second Vatican Council’s “transform[ing] the Catholic
Church’s theological analysis toward human rights and democracy”: Witte, introduction
to Christianity and Human Rights, 24. The opposing or at least complexifying views are
developed in Russell Hittinger, “Two Modernisms, Two Thomisms: Reflections on the
Centenary of Pius X’s Letter against the Modernists,” Nova et Vetera 5 (2017): 843—80; and
John Rao, Removing the Blindfold: Nineteenth-Century Catholics and the Myth of Modern
Freedom (Kansas City, MO: Angelus Press, 2014), 155—76.

118  The Blessings of Liberty, 300 (emphasis added).
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individual’s highest interest, and as such provided the criterion for determin-
ing subjective rights. On the competing modern understanding, by contrast,
the common good amounts to no more than an aggregation of individual
interests, and as such is not available in advance to determine subjective rights.
Subjective rights, on this understanding, are free agents of a sort, unordered to
the common good, and law is just their unassuming instrument.!'® Which of
these two is Witte’s understanding?

Although Witte laments “the libertarian accents that still too often domi-
nate our rights talk today,”2° and asserts that “|w]e need not accept the seem-
ingly infinite expansion of human rights discourse and demands,”?! what
remains programmatically unclear in Witte’s work is the criterion (or criteria)
of judgment being brought to bear to justify excluding some rights claims from
legal vindication. The closest he seems to come to an answer leaves a hole—to
be filled in, but by whom?—in the center: “[T]he norms that rights instan-
tiate depend upon the visions and values of human communities for their
content and coherence—or, what the Catholic philosopher Jacques Maritain
described as ‘the scale of values governing [their] exercise and concrete man-
ifestation.”22 Is it enough that the resulting legal apparatus be in “dialectical
harmony”?? with its informing sources? As Stuart Hampshire observed, the
age’s dominant political liberalism, largely accepted by Witte, tends to admit
as reasonable and harmonious only what is judged to be so by the standards of
liberalism itself.12+

119 On the classical view, “‘Human flourishing, including the flourishing of individuals, is
itself essentially, not merely contingently, dependent upon the flourishing of the polit-
ical communities (including ruling authorities) within which humans are always born,
found, and embedded. This is not at all to say, of course, that the individual should be
absorbed into the political community or subjected to it; that is the opposite error of the
one the libertarian commits. The end of the community is ultimately to promote the good
of individuals, but common goods are real as such and are themselves the highest goods
for individuals”: Vermeule, Common Good, 29.

120 God’s Joust, God’s Justice, 111.

121 The Reformation of Rights, 343. Nigel Biggar, What’s Wrong with Rights? (Oxford: Oxford
University Press, 2020), 150, questions the basis on which Witte accepts some “liberal”
rights claims but rejects others.

122 The Blessings of Liberty, 300 (internal citation omitted).

123 God’s Joust, God’s Justice, 5.

124 Michael J. White, Partisan or Neutral? The Futility of Public Political Theory (Lanham, MD:
Rowman & Littlefield, 1997), 168.



210 BRENNAN AND BREWBAKER III

6.4 No Avoiding Decisions for or against the Good
Witte the historian is correct that there were rights and liberties before liber-
alism, and he is also correct that (pace Samuel Moyn) Christians contributed
mightily to the development of subjective rights of individuals and of groups
in the Western legal tradition.?> When the courts finally decide whether the
Constitution of the United States should be interpreted to invalidate state lim-
itation of marriage to two-person unions, the Supreme Court will not speak in
terms of morally good and morally bad; it will speak in terms of whether there
is a fundamental right that trumps legislation to the contrary. What Chief Jus-
tice Roberts wrote of the majority opinion vindicating those seeking same-sex
marriage in Obergefell will be true of polygamists in some such future case:
“The majority’s driving themes are that marriage is desirable and petitioners
desire it."126 If the Supreme Court were to defer to legislative resolution against
polygamists’ desires (unless such resolution could be said to be arbitrary in
the sense of lunatic), it would be content to deny polygamists their desire
because the classical approach does not imagine that it is law’s duty to liber-
ate people “from the unchosen bonds of tradition, family, religion, economic
circumstances, and even biology."'2? A Supreme Court operating according to
the classical account would not let desire cloaked as a right trump legislative
judgment, in the form of an exercise of the police power, of what is good for the
populace. Refusing to relegate the good to private judgment!?® and refusing,
moreover, to “instrumentalize[ ] law in the service of the relentlessly liberation-
ist project” and “use it as a tool for extrinsic ends that warp its true nature,"29
the classical understanding would put law in service of marriage understood
as a naturally given institution in need of legally adequate specification by the
legislature. “A civil specification that distorts the essence of the natural insti-
tution would be unreasonable and arbitrary, from the standpoint of common
good constitutionalism.”30

Neutrality about the good is an illusion that should fool no one, as Witte him-
self attests: “Serious public and political arguments about the fundamentals of

125 The Blessings of Liberty, 14—44.

126  Obergefell, at 699 (Roberts, C. J., dissenting).

127 Vermeule, Common Good, 22.

128 On the reduction of what is good to private judgment, see Alasdair MacIntyre, “The
Privatization of the Good,” Review of Politics 52 (1990): 344—61.

129 Vermeule, Common Good, 120.

130 Ibid,, 132. The civil specification would develop subjective rights in part on the basis of
natural human powers. See D. C. Schindler, The Politics of the Real: The Church Between
Liberalism and Integralism (Steubenville, 0H: New Polity, 2021), 132—37.
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life and the law do not occur under a ‘fictitious scrim of value neutrality.”3!
Even while Bruce Ackerman denies that we “can know anything about the
good,"32 every legitimate act of government takes some position, explicit or
implicit, on goods and the common good specifically. Judicial discourse about
rights is no exception to the need to be partisan about that in which the good
life for individuals or communities consists. Witte has done us a great service
in advancing understanding of how rights claims, functioning as a contempo-
rary ius gentium,'33 have advanced juridical resolution of which goods will be
taught, nudged, licensed, or forbidden by the state.

As a Christian, however, Witte knows that the highest ideal is not doing jus-
tice by enforcing rights, however that might look, and so Witte’s rights talk, as
he repeatedly acknowledges, is only penultimate as it leaves room (in Noonan’s
expression) for “Augustine’s sublime fusion in which ... justice is defined as
‘love serving only the one loved,”!34 perhaps in terms of friendship, a concept
never thematized in Witte’s work. Openness to friendship was one aspect of
the natural right of which Lonergan said “every person is an embodiment.”

7 From “Uses” and “Rights” to Friendship?

In asking whether the Old Law contains moral precepts, Thomas Aquinas
answers, in language we quoted in part in the introduction, that “just as the
principal intention of human law is to create friendship between man and
man, so the chief intention of the Divine law is to establish man in friend-
ship with God.”'35 For Thomas, friendship is an analogical term, and the sort of
friendship he has in mind for human law to establish is civic friendship, about
which Aristotle wrote, “It also seems that friendship holds cities together and
that legislators take it more seriously than justice.”36 Aquinas does not say very
much about civic friendship, but it seems to occupy a place not far removed

131 John Witte, Jr., Church, State, and Family: Reconciling Traditional Teachings and Modern
Liberties (Cambridge: Cambridge University Press, 2019), 362 (quoting Lenn Goodman).

132 Bruce Ackerman, Social Justice in the Liberal State (New Haven: Yale University Press,
1980), 368.

133  The Blessings of Liberty, 299. See also The Reformation of Rights, 342, on the place of the
“transcendent principles of the ius naturale” in informing this ius gentium.

134 Noonan, Persons and Masks, XX.

135 Aquinas, Summa Theologiae, 1-11, q. 99, a. 2.

136 Aristotle, Nicomachean Ethics, trans. C. D. C. Reeve (Indianapolis: Hackett Publishing,
2014), 1155a.
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from his account of the common good.’37 In speaking of friendship, Thomas
may be personalizing the common good and, perhaps, opening up space for an
account of the common good that is more hospitable to a discourse of rights.!38

If Catholics sometimes feel a visceral aversion to the individualism of rights
talk, Protestants may experience similar feelings of aversion to the collectivist
overtones of common-good talk, especially given their emphasis on human
fallenness. Introducing the notion of friendship may provide some space for
common ground. Colin Gunton has written that freedom is “something we
confer ... on each other by the manner of our bearing to one another.”3° Pre-
sumably it is the gift of not expecting that every action any one person takes
will be for the (perceived) benefit of every other person; there need not be
congruence at every moment between individual action and the interest of
the group; common-goodism is not collectivism. Friendship includes the con-
ferral of a zone of independence and freedom within which to respond to one’s
own understanding of who God is calling one to be. As we know from personal
experience, the respect that friends show to each other includes the grant of
this sort of freedom.

Law, including legal rights, is at least in part about establishing this sort of
freedom. Law is modest in its ambitions because lawgivers and judges cannot
read the hearts of their fellow citizens, because lawgivers and judges are also
fallen creatures, because laws must be calibrated to the moral capacities of the
communities they govern, and so on. Civic friendship is reinforced when cit-
izens are appropriately protected from oppression and wrongdoing,4° when
there is general public order, and when citizens are left to live “each man under
his own vine and his own fig tree.”! The Catholic, more than the Protestant,
will characteristically affirm that it is of the essence of friendship that the friend

137 Compare ST I-1I .90, a. 2 ad 3 (the “last end” of the law is the common good), with ibid.,
q. 99, a. 2 (“the principal intention of human law is to create friendship between man
and man”)

138 See John Finnis, “Reason, Authority, Friendship,” in Reason in Action: Collected Essays
Volume 1 (Oxford: Oxford University Press, 2011), 110, 122; James V. Schall, “The Totality of
Society: From Justice to Friendship,” The Thomist 20 (1957): 1, 16—24.

139 Colin E. Gunton, The One, The Three, and the Many (Cambridge: Cambridge University
Press, 1993), 64.

140  The Blessings of Liberty, 297—98.

141 See Micah 4:4: “[T]hey shall sit every man under his vine and under his fig tree, and no
one shall make them afraid.” (Esv). This phrase was famously quoted in the letter from
George Washington “To the Hebrew Congregation in Newport, Rhode Island,” August 18,
1790.
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desires and seeks the good of the other, including in and through the political
order, though subject to various side constraints, such as subsidiarity.!*2

Even just in finding ways to talk together about law, rights, community, and
God, as Witte has magisterially invited us to do, we are engaged in what Witte’s
mentor, Harold Berman, called “communification,” the working out of sympa-
thetic bonds of community through mutual understanding of our sameness
and similarity amid difference.'*® And that process of communification, in
which each person can show himself or herself open to friendship, is one in
which we can discover that we are one another’s equals. Our attentiveness to
human equality, an attentiveness that runs through Witte’s work,'## provides
in turn an opportunity to recognize that goods, sometimes vindicated in law
through rights claims, are “realizable as much in the lives of other human
beings as in my own life.”145

142 In addition, the Catholic will be quick to specify the supernatural virtue of charity as
that by which those receiving and possessing that grace may achieve its proper ends; see
Patrick McKinley Brennan, “The Forgiveness of Love in Charity: Getting Conversationally
Opened Up,” in Christianity, Ethics, and the Law: The Concept of Love in Christian Legal
Thought, ed. Zachary Calo, Joshua Neoh, and A. Keith Thompson (New York: Routledge,
2023), 198, 230-33.

143 John Witte, Jr,, introduction to Harold Berman, Law and Language: Effective Symbols of
Community, ed. John Witte, Jr. (Cambridge: Cambridge University Press, 2013), 16.

144 Witte develops the Protestant basis of human equality in God’s Joust, 60-61; see also
The Blessings of Liberty, 33, and John Witte, Jr., foreword to John E. Coons and Patrick
M. Brennan, By Nature Equal: The Anatomy of a Western Insight (Princeton: Princeton
University Press, 1999), XXIII.

145 John Finnis, “Discourse, Truth, and Friendship,” in Reason in Action: Collected Essays
Volume 1 (Oxford: Oxford University Press, 2011), 48.



CHAPTER 12
Nomos, Agape, and a Sacramental Jurisprudence

Timothy P. Jackson

1 Introduction

John Witte, Jr. asks, “What would our public and private laws look like if we
worked hard to make real and legally concrete the biblical ideals of covenant
community or sacramental living?”! No one in his generation has done more
to sustain and deepen the Western tradition of wedding jurisprudence and
religious faith than John Witte. In this essay, I respond to and honor Professor
Witte’s corpus by exploring how, for believers, law relates to autonomy and
theonomy, justice and love. More specifically, I briefly examine the relation of
law and faith in four contexts: (1) the pre-Christian writings of Plato and Aris-
totle; (2) the pre-Christian writings of Moses and the Prophets; (3) the early
Christian writings of Matthew, Mark, Luke, John, and Paul; and (4) the late
Christian or post-Christian writings of Martin Luther, Inmanuel Kant, Seren
Kierkegaard, and Friedrich Nietzsche.

This rapid romp through authors and eras generates two main historical
observations and one central normative contention. My first observation is
not controversial: Athens and Jerusalem (and Wittenberg) have displayed a
shifting pattern of emphasis on transcendence and immanence, ideality and
practicality. Greece and Israel (and Germany) have faced similar challenges to
keeping an initially theocentric vision of law from being transformed into var-
ious forms of subjectivism and will to power. My second observation is more
contested but increasingly widely accepted: law (nomos) and unconditional
love (agape) are not implacable adversaries but dialectical partners, even as
are the Old and New Testaments. Instead of law being dead and inflexible
rules in tension with the living and personal spirit of neighbor love, law is love
made incarnate in space and time. What is highly disputed is my normative
contention that, while there is value in both supernaturalism and naturalism,
we ought to give decided priority to the former. More concretely, we ought

1 John Witte, Jr., “What Christianity Offers to the World of Law,” in id., Faith, Freedom, and
Family: New Essays on Law and Religion, ed. Norman Doe and Gary S. Hauk (Tiibingen: Mohr
Siebeck, 2021), 60.
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to distance eudaimonism and related forms of pragmatic voluntarism and
reimagine Christian jurisprudence in light of the sacraments.

2 Plato and Aristotle

Plato and Aristotle are usually held to represent Greek eudaimonism, and so
they do, broadly construed. Both are concerned with human flourishing and
the living of a virtuous life in community. The differences between Glaucon’s
brother and the Stagirite are also rightly emphasized, however. Plato accents
the transcendence of the forms and the supernatural character of a singular
good as the source and illuminator of all reality, such that human develop-
ment—of both self and polis—is directly dependent on relation to the divine.
In The Laws, Plato makes clear his abiding axiological priorities:

They are correct laws, laws that make those who use them happy. For
they provide all the good things. Now the good things are two fold, some
human, some divine. The former depend on the divine goods, and if a city
receives the greater it will also acquire the lesser. If not, it will lack both-2

Just laws for Plato “are said to be from Zeus and the Pythian Apollo.”3

In Aristotle’s more empirical approach to virtue, human development is
more a matter of the unfolding of an immanent and natural potential, rather
than of communion with a Holy Other. Both Plato and Aristotle reject bodily
gratification, physical beauty, money, and prestige as the highest good,* but
in Aristotle there is a palpable shift from theology as primal to anthropology.
He writes: “Now some thought that apart from these many goods [pleasure,
wealth, and honour] there is another which is good in itself and causes the
goodness of all these as well.”> He clearly has Plato and his school in mind,
but he rejects their theory of a universal, self-subsistent good: “of honour, wis-
dom, and pleasure, just in respect of their goodness, the accounts are distinct
and diverse. The good, therefore, is not something common answering to one

2 Plato, The Laws, trans. Thomas L. Pangle (Chicago: University of Chicago Press, 1988), 631b.
Ibid., 632d, p. 11.

4 See Plato, The Laws, 631c, and Euthydemus, 281d2—e1; and Aristotle, The Nicomachean Ethics
(335—22 BCE), trans. David Ross, revised J. L. Ackrill and J. O. Urmson (Oxford: Oxford
University Press, 1984), 1095a12—b30, pp. 4—7.

5 Aristotle, The Nicomachean Ethics, 1095a26—27, p. 5.
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Idea.”8 Instead, Aristotle moves the discussion to multiple intrinsic goods and
rational contemplation as humanity’s highest achievement.

Still, the difference between the two greatest Greek thinkers should not be
overstated. Both see human nature as part of a providentially ordered cosmos
and as having the capacity for excellence as well as decadence. Yet in Plato, the
well-ordered soul and the well-ordered city require ascending apprehension
of and transformation by the Highest. One cannot understand justice without
comprehending supernatural goodness:”

Therefore, say that not only being known is present in the things known
as a consequence of the good, but also existence and being are in them
besides as a result of it, although the good isn’t being but is still beyond
being, exceeding it in dignity and power.®

At all events, this is the way the phenomena look to me: in the know-
able the last thing to be seen, and that with considerable effort, is the idea
of the good; but once seen, it must be concluded that this is in fact the
cause of all that is right and fair in everything ... and that the man who is
going to act prudently in private or in public must see it.?

In Aristotle, in contrast, a descent into one’s own psychic depths is the first
thing needful, thus accent falls on self-cultivation and temporal relationships
that allow one to grow and thrive.

Now, a human being is by nature a compound of superior and inferior,
and everyone accordingly should conduct their lives with reference to
the superior part of themselves.!©

If happiness is activity in accordance with virtue, it is reasonable that
it should be in accordance with the highest virtue; and this will be that of
the best thing in us.... the life according to reason is the best and pleas-
antest, since reason more than anything else is man.!!

Ibid., 1096b24-b25, pp. 9-10.
Nicholas White emphasizes this point in “Plato’s Concept of Goodness,” in A Companion
to Plato, ed. Hugh H. Benson (Oxford: Blackwell, 2006), 356.

8 Plato, The Republic, trans. Allan Bloom (New York: Basic Books, 1968), 509b, p. 189.

9 Ibid., 517b—c, p. 196.

10  Aristotle, The Eudemian Ethics, trans. Anthony Kenny (Oxford: Oxford University Press,
2011), 1249bg-11, p. 148.

11 Aristotle, The Nicomachean Ethics, 177a, p. 263, and 1178a, p. 266.
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The most essential relationship, without which life is not worth living, is friend-
ship (philia) that cultivates excellence and fosters contemplation in both par-
ties.)2 Virtue, for Aristotle, is far from narcissism or mere self-interest. In The
Nicomachean Ethics, he allows that “we call those acts just that tend to produce
and preserve happiness and its components for the political society.” But, for
all the emphasis on reciprocal friendship as important to personal flourish-
ing, “justice, alone of the virtues, is thought to be ‘another’s good;, because it is
related to our neighbor; for it does what is advantageous to another, either a
ruler or a co-partner.”3

Aristotle writes: “We maintain ... that the divine is the eternal best living
being, so that the divine is life unending, continuous, and eternal.”* Neverthe-
less, his references to an “unmoved mover” that forever contemplates its own
thought do not denote a single, personal Deity in the usual theistic sense. In
spite of the line quoted immediately above, Stephen Menn contends:

Aristotle has no word like ‘God’ with a capital ‘G" he believes in many
gods and divine things, and they are not all unmoved movers.... Aristotle
never uses the phrase ‘the unmoved mover’ to pick out just one being
(or even to pick out the many movers of the heavenly spheres), and that
phrase would not express the essence of the beings it applies to. When he
wants to express more adequately the essence of his single first principle,
he calls it not ‘god’ or ‘unmoved mover’, but ‘nous’ [Reason or intellect]
or ‘noésis’ [thinking or intellectual apprehension], or the Good. He never
says that it is a form, and it does not seem to be a substance or a being in
any stronger sense than other substance are, but its activity is needed for
the actual existence of an ordered world.!®

Although Aristotle sometimes calls his first principle “the good,” its singularity
is dubious, and “it” seemingly does not care about individuals and cannot return
love in the usual sense. Aristotle states: “It would be ridiculous to reproach God
for not returning love in the same way he is loved, and similarly for a subject to
reproach his ruler. The role of a ruler is to receive, not to give, love, or at least
to give it in another way."'6 Even more emphatically, the Philosopher declares

12 Aristotle, The Eudemian Ethics, 1236a-b.

13 Ibid, n2g9biz-1130a6, pp. 108-09.

14  Aristotle, Metaphysics, trans. Richard Hope (Ann Arbor: University of Michigan Press,
1968), 1072b30, p. 260.

15  Stephen Menn, “Aristotle’s Theology,” in The Oxford Handbook of Aristotle, ed. Chiristo-
pher Shields (New York: Oxford University Press, 2012), 422—23.

16 Aristotle, The Eudemian Ethics, 1238b26—29, p. 122.
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that god is “too grand to think of anything else except himself? A god will
self-contemplate but will lack the virtues of justice and love, including friend-
ship,!® since these imply needs to be met, evils to be resisted, or limits to be
overcome. As Aristotle concludes near the end of Eudemian Ethics, “God is not
a superior who issues commands,”? since a god is self-sufficient and neither
wants anything from us nor wishes anything for us. There is a First Cause of the
universe, which has no temporal beginning or end, but it/they do not interact
with human beings in particularized ways. Thus, Aristotle must look to human
nature for substantive ethical and political guidance.

Plato and Aristotle both extol for human beings the four cardinal virtues of
justice, temperance, prudence, and courage, but for Plato they are much more
dependent on piety and an intuition of the divine good that finally outstrips
verbal reasoning. For Plato, nomos is higher than nous, and eros is not fulfilled
by either self-love or friendship. Plato, too, affirms many gods, but for him,
again, the good is a coherent and conscious divinity that supersedes the others
and can be apprehended by and act to transform persons. The Platonic Good
warrants being spelled with an upper case “G” and is a (indeed, the) moral
agent and craftsman—Plato calls him “father”?0—whereas Aristotle’s divine
reality seems more like an amoral energy or energies, or even an impersonal
event.

3 Moses and the Prophets

Leap now a little under a thousand miles in space, from Athens to Jerusalem,
and a little over a thousand years back in time, from ca. 375 BCE to ca. 1400
BCE. See the metaphysical continuity in reverse. The biblical conception of
truth and goodness evident in Moses and the Prophets begins with the righ-
teousness of God, as in Plato, and moves on to a sinful humanity’s need for
divine grace to restore its relation and resemblance to the Highest. God is the
giver of law and the agent and measure of virtue, which is identified with holi-
ness rather than happiness:

Who is like you, O LORD, among the gods?
Who is like you, majestic in holiness,
awesome in splendor, doing wonders?

17 Ibid, 1245b19, p. 139.

18  Ibid,, 1245b15, p. 139.

19  Ibid, 1249b13, p. 148. This line is cited by Stephen Menn in “Aristotle’s Theology,” 452ns5.
20  Plato, Timaeus, trans. Robin Waterfield (Oxford: Oxford University Press, 2008), 28¢, p. 17.
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You stretched out your right hand;
the earth swallowed them.

In your steadfast love you led the people whom you redeemed;
you guided them by your strength to your holy abode.

EXODUS 15:11-132!

Then God spoke all these words, “I am the LORD your God, who brought
you out of the land of Egypt, out of the house of slavery; you shall have
no other gods before me. You shall not make for yourself an idol, whether
in the form of anything that is in heaven above or that is on the earth
beneath or that is in the water under the earth.”

EXODUS 20:1—4

“Speak to all the congregation of the Israelites and say to them: You shall
be holy, for I the LorD your God am holy”

LEVITICUS 19:2

Human beings are made in the image of God (Genesis 1:27), but specific divine
mandates are required to guide and rectify human life. Although negative pro-
hibitions constitute the majority of the Ten Commandments, restraint of evil
is not the sole purpose or content of the Torah. In its widest sense, Torah is
the very heart and mind of God and analogous to the eternal Law (rnomos)
of Plato and the original Word (logos) of the Gospel of John. As such, Torah
precedes the original sin (Genesis 3:1—7) and even the creation of the temporal
world, including humans. It is already a reduction of the biblical meaning of
“law” when it is identified exclusively with prudential scruples or even robust
moral rules. This is the first step to tying law too closely to human flourishing
and alienating it from the full holiness of God. Unfallen human beings needed
instruction from God (for example, Genesis 2:16-17), and even pristine human
nature was never self-sufficient, ethically or religiously. To suggest otherwise is,
again, to eat pridefully from the tree of knowledge. It is to embrace a subjec-
tivism in which humanity constitutes or controls good and evil, thus eclipsing
theology with anthropology and promoting personal or political efficacy as
the font and measure of jurisprudence rather than the “steadfast love” of God
(hesed). As recounted and celebrated in Genesis 24:27, Exodus 15:13, Job 10:12,
Isaiah 63:7, and numerous Psalms, that love is generous, just, and productive,
not merely constraining or remedial.

21 All biblical quotations are from the New Revised Standard Version Updated Edition.
See  https://www.biblegateway.com/versions/New-Revised-Standard-Version-Updated
-Edition-NRSVue-Bible/.
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We are told repeatedly in Hebrew scripture, especially in Isaiah, that Yah-
weh loves tsedaqgah (righteousness) and mishpat (justice). The terms are used
so frequently together that they can be read as a hendiadys. A hendiadys is the
expression of an idea by the use of two usually independent words connected
by the conjunction “and” (as “sound and fury” or “nice and warm”) instead
of the usual combination of independent word and its modifier (as “furious
sound” or “nicely warm”). Tsedagah denotes doing right by another in light of
one’s relationship with them. According to Isaiah 51:6, 8, Israel’s deliverance
from exile is a divine act of tsedagah. Quite often, tsedagah seems primarily
an aretological term. It frequently refers, that is, to a disposition of character, a
question of virtuous motive or identity. Yahweh acts to fulfill an obligation to
His people on the basis of long-standing care and commitment, what I have
called God’s holiness. Psalm 33 demonstrates also, however, that righteousness
is a principle of world order that God wrote into the universe in creating it.

Mishpat, for its part, is a power word, describing the decisive acts of Yah-
weh.22 To my ears, it usually has more deontological overtones, referring to a
form of action—as in “just judgment” or “fair dealing.” In any event, the righ-
teousness and justice associated with Yahweh’s reign underscore Yahweh'’s
commitment to protect the marginalized and vulnerable. Psalm 9:7-9, 18
explicitly links the throne of Yahweh with righteousness and justice demon-
strated in care for the oppressed. Psalm 146 concludes with the affirmation
that Yahweh reigns forever (146:10). This is the capstone of praise for the Maker
of the cosmos who protects the oppressed, hungry, prisoners, blind, alien,
orphan, and widow (146:6-9).

How do tsedagah and mishpat relate to hesed? Scripture tells us that Yahweh
fills the earth with hesed (unfailing love). Hesed is a saving word, according to
many commentators, and is thus linked with God’s deliverance of Israel—but,
as we have seen, so is tsedagah. The word hesed almost defies translation into
English and has been rendered as covenant love, loving-kindness, covenant-
fidelity, steadfast love, loyalty, and mercy. It is, according to the title of a book
that studies the term, “faithfulness in action.”?3 The term refers to Yahweh’s

22 See John Goldingay, The Theology of the Book of Isaiah (Downers Grove, IL: InterVarsity
Press, 2014), 20—22.

23 Katharine Doob Sakenfeld, Faithfulness in Action (Minneapolis: Fortress, 1985). On hesed
in the marital covenant, see John Witte, Jr., From Sacrament to Contract: Marriage, Reli-
gion and Law in the Western Tradition, 2nd ed. (Louisville, KY: Westminster John Knox
Press, 2012), 44—45; and more fully id. “The Covenant of Marriage: Its Biblical Roots, His-
torical Influence, and Modern Uses,” INTAMS Review on Marriage and Spirituality 18
(2012): 147-65.
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self-giving commitment made under no obligation (like Rahab’s protection
of the Israelite spies in Joshua 2:4-12), a commitment that God continues to
make as a legal obligation, even though it is costly and the partner proves to
be unworthy.

To the extent that human beings are called to reflect God’s /esed in their
lives (see Psalm 42:8, Isaiah 16:5, and Hosea 6:6), Greek flourishing is a non-
starter. Eudaimonism must strike Moses and the Prophets as akin to rulers
who “give judgment for a bribe” and priests who “teach for a price” (see Micah
311). Like everybody, the Jews want exoneration and happiness, but they are
divinely edified as to means and ends. Yahweh is the key to both. To speak
anachronistically, for the Jews, endaimonism in ethics is like sliding head first
into first base in baseball: it seems natural and prudent, but it actually slows
you down and can lead to injury. We need grace and conviction to resist the
temptation, follow the Coach, and keep running. Even Daniel, for all his loyalty
to God and relativizing of worldly powers, seems to take a misstep in tying his
faith so closely to the “reward” of resurrection (Daniel 12:13). Judaism upheld
moral monotheism for centuries without being motivated by an afterlife.

4 The Gospels and Saint Paul

Moses’s motif of theocentric holiness is also the foundation of the New Testa-
ment, with divine grace now taking the primary form of Jesus Christ:

Therefore prepare your minds for action; discipline yourselves; set
all your hope on the grace that Jesus Christ will bring you when he is
revealed. Like obedient children, do not be conformed to the desires that
you formerly had in ignorance. Instead, as he who called you is holy, be
holy yourselves in all your conduct, for it is written, “You shall be holy, for
I am holy”

1 PETER 1:13-16

Finally, brothers and sisters, we ask and urge you in the Lord Jesus that,
as you learned from us how you ought to live and to please God (as, in
fact, you are doing), you should do so more and more. For you know what
instructions we gave you through the Lord Jesus.... God did not call us
to impurity but in holiness. Therefore whoever rejects this rejects not
human authority but God, who also gives his Holy Spirit to you.

1 THESSALONIANS 4:1—-7
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Bear one another’s burdens, and so fulfill the law of Christ.
GALATIANS 6:2

Sanctification is growth in holiness rather than increase in happiness. The main
spiritual point in both the Hebrew Bible and the New Testament is to obey and
please God, rather than to prosper and fulfill oneself. What makes Jesus such
a compelling figure is that in him, the God-man, theology and anthropology
meet. For him, nonetheless, God the Father alone is good and demands obedi-
ence, including the surrender of material wealth and its donation to the poor
(Matthew 19:16—22). Law and Gospel are one in focusing on personal atone-
ment and self-sacrifice, as evinced in the theocentricity of the three theologi-
cal virtues of faith, hope, and love. Faith is faith in God’s faith, hope is hope for
God’s hope, and love is love for God’s love. Divine love (agape) is “the greatest
of these,” according to Paul (1 Corinthians 13); and, in my judgment, it is char-
acterized by three interpersonal features: (1) unconditional willing of the good
for the other, (2) equal regard for the well-being of the other, and (3) passionate
service open to self-sacrifice for the sake of the other.2* The cardinal virtues are
not at odds with the theological, but they are not identical to them either. The
suffering and death of Christ on the cross is the end for many of us of any plau-
sible religious eudaimonism in the West, but, as we have seen, eudaimonism
was never central to Moses and Judaism. And Greek philosophy was arguably
on its way to overcoming it until the fateful (but not ineluctable) turn of Aris-
totle that essentially naturalized happiness.

The abiding tendency among Christian exegetes to read the New Testament,
especially Paul’s epistles, as pitting Law against Gospel is a tragic mistake. New
Testament nomos (like Hebraic Torah) is regularity and reliability, covenant
fidelity translated into a particular context and in a repeatable form. It is no
more antithetical to agape than is taking an oath on the Bible to speak the
truth in court. The oath is a concrete expression of love of neighbor that will-
ingly binds heart and mind in and through specifics. Similarly, God’s choosing
the Jewish people to be “a light unto the nations” (Isaiah 42:6) is a means for
God to love the entire world, even as God’s incarnating in Jesus is an expression
of Torah for all of humanity, especially Gentiles. God uses the tribe of Israel
to overcome tribalism, even as God employs the individual Jesus to overcome
individualism.

Christian obedience is not the drill of living in accord with God’s commands
or natural laws out of fear of divine or human sanctions or in anticipation of

24  SeeTimothy P. Jackson, The Priority of Love: Christian Charity and Social Justice (Princeton:
Princeton University Press, 2003).
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personal profit; it is, rather, participation in God’s own holiness, valuable for
its own sake. What is key is not our moral development but God’s service and
companionship. When Jesus says to Martha, “I am the resurrection and the
life” (John 11:25), it is to his incarnate fellowship with God that he is refer-
ring, a fellowship that both requires and overcomes death. This is why self-
abnegation and gratitude, rather than happiness and dignity, are central in
Christian ethics. The more God-consciousness the more self-consciousness,
and one’s character and ethical skills are no doubt enhanced by fidelity to God,
but such enhancement is not the motive. To repeat, the four cardinal Greek
virtues are natural and anthropocentric, whereas the three theological virtues
are supernatural and theocentric. Piety, not prudence, is paramount for Plato,
the Prophets, Paul, and even for patience anticipating the Parousia.

“You shall be holy as I am holy,” saith the Lord (Leviticus 19:2). The question
of piety revolves around God as the subject of theology and morality rather
than the object. What is primary is imitatio Dei touched by divine grace, not
amor sui moved by human will. The Ten Commandments first appear in Exo-
dus, when the Jews are on the run in an alien land. The prime inspiration of
the commandments is to carry God close to oneself and one’s people, rather
than to cultivate personal happiness or temporal fulfillment. It's a question
of means and ends. Human law and love are like salt and light that serve pur-
poses outside of themselves and must be traced back to their divine origin (see
Matthew 5:13-16).2% Virtues themselves are secondary to communion with and
promotion of the Good.

5 Luther, Kant, and Nietzsche

If the Platonic Good or the Judeo-Christian God does not exist, then Imman-
uel Kant is the best we can do; if some form of classical theism is true, then
Immanuel Kant is our worst temptation. The first line of Section I of Kant’s
Groundwork of the Metaphysics of Morals (1785) makes the salient point: “It
is impossible to think of anything at all in the world, or indeed even beyond
it, that could be considered good without limitation except a good will?5
Kant would have us focus on rational agency or “autonomy” as “the ground

25  See also John Witte, Jr., “Three in One: Emil Brunner’s Christian Natural Defense of the
Family,” in Faith, Freedom, and Family, 564.

26  Kant, Groundwork of the Metaphysics of Morals, in The Cambridge Edition of the Works
of Immanuel Kant: Practical Philosophy, trans. and ed. Mary ]. Gregor (Cambridge:
Cambridge University Press, 1996), 4:393, p. 49.
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of the dignity of human nature and of any rational nature.”?” For Kant, the
only unqualifiedly good thing is the good will, and there is no question that
first of all and most of the time he means the good Auman will. He explicitly
distinguishes a “holy will” from a “human will.”?8 For the traditional Jew and
the Christian, in contrast, the prime task is to will the Good, which reposes
in a Holiness infinitely above and beyond us. The good will based in human
freedom or to will the Good as commanded and empowered by a transcen-
dent God—that is the divide: either autonomy, being self-lawed (from auto +
nomos), or theonomy, being God-lawed (from theos + nomos).

From its inception, American democracy stood on the twin pillars of bibli-
cal Christianity and Enlightenment humanism, a melding of Pilgrim and Puri-
tan faith, on one hand, and of Deistic rationalism, on the other. In addition to
the Groundwork, Kant's Critique of Pure Reason and Critique of Practical Rea-
son, published in 1781 and 1788, respectively, helped to kick out the first of those
pillars and to tip the Western intellectual balance toward Deistic rationalism.
Kant'’s thought is the decisive next step taken by Enlightenment humanism fol-
lowing Martin Luther’s promotion of the secular and rejection of the imitatio
Christi. The Protestant Reformation was a necessary corrective to the selling
of indulgences and the corruption of the papacy, and a valorizing of human
reason and will was the furthest thing from Luther’s intention. A profound ele-
vation of “the human” and “the natural” ensued, nonetheless—an elevation
historically associated with Wittenberg, Germany. As Seren Kierkegaard notes:

Luther understood the problem thus: No man can endure the anxiety
[Angst] that his striving will decide his eternal salvation or eternal dam-
nation. No, no, says Luther, this can only lead to despair or to blasphemy.
And therefore (note this!), therefore it is not so (Luther apparently alters
New Testament Christianity because otherwise mankind must despair).
You are saved by grace; be assured, you are saved by grace—and then you
strive as well as you can.

This is Luther’s variation of the matter. I will not speak here of the
swindle concocted by a later Protestantism. No, I will stand by this Lu-
theran principle. My objection is this: Luther should have let it be known
that he reduced Christianity.

27 Ibid., 4:436, p. 85.
28  Ibid,, 4:414, p. 67.
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Furthermore, he ought to have made it known that his argument: “oth-
erwise we must despair’—is actually arguing from the human side. But,
strictly speaking, this argument is without foundation when the question
is what the New Testament understands by Christianity; strictly speak-
ing, the fact that Luther could argue thus shows that for him Christianity
was not yet unconditionally sovereign, but that this sovereignty, too, has
to yield under the assumption that “otherwise a man must despair.”2?

Kant gave Luther’s human “sovereignty” one more turn of the screw, and God
all but dropped out of the dynamics of practical reason. According to Kant, the
moral law declares that we ought to become perfect, with our virtue and our
happiness in complete accord, but manifestly such perfection is not possible
in this life alone. Because “ought” implies “can,” however, we must postulate
that God exists as a metaphysical guarantor of personal immortality, so that
“ought” can indeed imply “can” in an endless afterlife.3 Note that it remains
the case, for Kant, that our noumenal selves do the willing in Heaven, so divine
grace is relegated to a kind of Deistic life insurance policy. Luther wanted to
destroy the idea of works righteousness by making fulfillment of God’s law
humanly impossible, but in fact he made the fulfillment unnecessary, at least
for the elect. Instead of eternal and divine law indicting us and throwing us
back on God’s grace, as Luther intended and as both the Pilgrims and the Puri-
tans affirmed, Luther’s teachings opened the door to “naturalizing” ethics and
making it amenable to our finite powers of mind and heart, lest we become
pitiable. Our good will is all that matters, not our striving or actual existential
obedience to the Heavenly Father. In this way, Lutheran total depravity par-
adoxically morphed into Kantian personal autonomy: we Kantians give our-
selves the law, and the categorical imperative is to respect our own persons,
rather than the Persons of the Trinity.

After Kant, it did not take long for Friedrich Nietzsche to announce that
neither commands from above nor commands from within have any moral
credibility. Nietzsche’s elegantly simple insight was that, especially in the wake
of the death of the Eternal Lord, no temporal authority, including human

29  Seren Kierkegaard, Soren Kierkegaard's Journals and Papers, vol. 3, ed. Howard V. Hong
and Edna H. Hong, assisted by Gregor Malantschuk (Bloomington: Indiana University
Press, 1975), X1' A 297 n.d., 1854, pp. 101-02.

30  Kant, Critique of Practical Reason, in The Cambridge Edition of the Works of Immanuel
Kant: Practical Philosophy, 5:124—32, pp. 239—46.
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reason and volition, can withstand the acids of genealogical deconstruction.
With Kant’s passing, the already moribund Deistic God effectively expired.
Hence, even as theology had to yield to humanist ethics, so humanist ethics
had to yield to a pragmatic aesthetics: all we have are natural drives and the
epic beauty of our own will to power. Even as Luther judged that the only way
to avoid despair and/or blasphemy was to reduce New Testament Christianity,
so Nietzsche maintained that the only way to avoid nihilism and/or hypocrisy
was to reduce Enlightenment humanism. This meant going back to paganism
and embracing healthy instinct and the survival of the fittest as the sole “truth”
of our condition. Luther fled from receiving pity into the arms of a forgiving
Jesus Christ; Nietzsche fled from giving pity and found his prototype in an
unforgiving Cesare Borgia.3!

The movement from Luther to Kant to Nietzsche made over God in our
image, now called der Ubermensch. The movement was neither intentional
nor unavoidable, but it helps us see the problematic status of morality sans the
Deity. Without God, action is just acting; with God, just acting is unjust action.
This is a pithy way of saying that human beings must find the source and con-
tent of goodness outside of themselves. On this, Moses, Socrates, and Jesus
agree. As important as autonomy can be in some limited contexts, it becomes
an idol when elevated to a primary ethical and religious fount or ideal. Crea-
tures do not create themselves and have neither the capacity nor the author-
ity to be purely self-lawed; pace Kant, voluntary self-affirmation and rational
consistency are not enough for virtue. One might be consistently perverse, as
were antisemitic Jews who fought for the Nazis. Malgré [ui, Martin Luther’s
advocacy of sola fide and “the priesthood of all believers” led to the supplant-
ing of theonomy in favor of autonomy. His “freedom of a Christian"3? became
freedom from Christianity as imitation of the Highest. Now we are the masters
of our own life and death, and the resultant legal positivism finds it impossi-
ble to prohibit direct-abortion-on-demand and active-euthanasia-on-demand.
These are simply “our right to choose.” Nietzsche merely added that might
undeniably makes right.

Kierkegaard calls Kant “my philosopher” and himself observes that “Christi-
anity, as it is in the New Testament, focuses on man’s will; everything turns on

31 Nietzsche, Beyond Good and Evil, in Basic Writings of Nietzsche, trans. and ed. Walter
Kaufmann (New York: Random House, 1966, 1967, 1968), sect. 197, p. 298.

32 See discussion of Luther’s original teachings on freedom and order in John Witte, Jr,
Law and Protestantism: The Legal Teachings of the Lutheran Reformation (Cambridge:
Cambridge University Press, 2002), 87-117, and later amplifications in id. “The Freedom
of a Christian: Martin Luther’s Reformation of Law & Liberty,” Evangelische Theologie 74
(2014), 127-35.



NOMOS, AGAPE, AND A SACRAMENTAL JURISPRUDENCE 227

that, on transforming the will."”33 But Kierkegaard makes it clear that the trans-
formation in question is modeled on and moved by a righteousness outside the
human will. “Kant thought that man was his own legislator (autonomy); that
is, subjecting himself to the law that he gives to himself. Properly understood,
that is to postulate lawlessness or experimentation.... Not only is there no law
that I give myself as a maxim, it is the case that there is a law given me by a
higher authority.”3* For Kierkegaard, the governing reality behind morality is
eternal theos not temporal nous, and the demanding call is to imitation of the
Second Person of the Trinity rather than to self-legislation according to reason.
Kant is Kierkegaard’s philosopher but not his theologian. Being fundamentally
Arminian, sk holds that the grace of the Holy Spirit is required to transform
the human will but that grace is not irresistible. We must consent to being
gifted by the Spirit in following Christ, which means being willing that our will
be eclipsed. We have these words from Christ to his Father: “not my will but
Thine be done” (Luke 22:42). But, even more chillingly, we hear the Son’s cry
on the cross: “Eli, Eli lema sabachthani?”—My God, my God, why have you
forsaken me?” (Matthew 27:46). To be loved by God is not merely to be trans-
formed,; it is to be broken.

Here is Kierkegaard’s definitive word for Kantians on will: “Only a man of
will can become a Christian, because only a man of will has a will that can
be broken. But a man whose will is broken by the unconditioned or by God
is a Christian.... A Christian is a man of will who no longer wills his own will,
but with the passion of his crushed will—radically changed—wills another’s
will”35 A Kierkegaardian Christian must, by Kantian lights, be guilty of het-
eronomy, having the determination of one’s will outside of oneself. Kantian
virtue, in turn, must strike a Kierkegaardian Christian as glittering vice, failing
to give divine credit where it is due. In Kant, God effectively drops out as law-
giver, and it is all about the cultivation of our own powers via being self-lawed:
eudaimonia as dignity, arete as autonomy.

I dub Kant rather than Nietzsche the Christian’s “worst temptation,”
because Kant is a quite “reasonable” elaboration of Luther and the Reforma-
tion. Nietzsche, on the other hand, is too derisively explicit in his rejection
of biblical faith to be appealing to Christians, but he is nevertheless wait-
ing with a smile at the end of the Kantian road to a naturalized philosophy.
Again, I am not claiming that the regression from Luther to Kant to Nietzsche

33  Seren Kierkegaard, Papers and Journals: A Selection, trans. Alastair Hannay (London:
Penguin, 1996), 54 XI 2 A 86, p. 618.

34  Ibid, 50x 2 A 397, p. 467.

35  Kierkegaard, Papers and Journals, 55 X1 2 A 436, p. 646.
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is inevitable—cultural history is not that deterministic—but I do contend
that each figure was a pivotal step toward the valorizing of biology and social
Darwinism we see today.

6 Jurisprudence in Light of the Sacraments

If Plato is correct that one can understand justice only by first comprehending
the transcendental Good, then political science cannot be separated from the-
ology. If Moses and Jesus are right, and law must be grounded in the steadfast
love of God and neighbor (hesed and agape), then jurisprudence cannot be
detached from theology either. Not everyone is a Platonist, a Jew, or a Chris-
tian, so how should a diverse and democratic society think about the relation
between religious faith and politics, economics, and law?

I subscribe to what I have called, “the Emory School,” led by faculty in the
Candler School of Theology—including Jon Gunnemann, Steven Tipton,
Brooks Holifield, Carol Newsom, Philip Reynolds, Brent Strawn, and myself—
as well as by Witte and his mentor, Harold J. Berman. This perspective offers
a middle way between two dominant institutional voices in contemporary
America. On one hand is what I somewhat playfully call “the Harvard (Divin-
ity) School,” which, as a rule, so accommodates liberal pluralism as either to
surrender distinctive Christian creeds and behaviors altogether or to claim
to translate them into neutral, secular terms. On the other hand is “the Duke
(Divinity) School,” which generally embraces the sectarian option, circles its
theological wagons, and encourages the Christian church to withdraw from the
wider fallen world, lest it be corrupted. The Emory School, in contrast, strives
to retain its distinctive Christian identity and behavior but also constructively
to engage the larger cultural surround.

More specifically, I reject the segregation of different cultural spheres—for
example, religion, politics, and law—as though they are or can be autonomous
and nonoverlapping. Instead, I advocate the principled application of religious
beliefs and practices to all aspects of life, including jurisprudence, such that
conscience is respected and ecclesial power is limited as a matter of theological
conviction itself. I endorse an individual believer and citizen in using any reli-
gious resource to settle pressing social questions. If one judges scripture or the
commands of God to prohibit elective abortion or chattel slavery as immoral,
for example, one has the right (and perhaps the duty) to say so in public and
to promote the relevant laws and policies. In turn, sacred texts and prayerful
inspirations can and should be brought to bear on these same moral matters
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by those who disagree. The civic challenge to all concerned is to give justifying
arguments in support of normative positions.3%

Broad constitutional restrictions on what the state may do either to restrict
or to empower the exercise of religion should remain or be put in place. The
state ought not to establish a particular religion as the national orthodoxy, for
instance, or require statements of faith for voting rights. Moreover, the ques-
tion of whether there is a God and what God’s will for creatures may be should
be left to individual conscience, rather than settled a priori by standing gov-
ernmental dictate. But these are the metarules of the democratic game, and
they do not predetermine particular moves within the game. In the American
context, the metarules were themselves an expression of religious tolerance
and the desire to check centralized power. Ongoing respect, for both belief and
unbelief, must be enacted in the process of debate and decision, which may
or may not involve prudent compromise. Within that process, private citizens,
elected officials, lawyers, and appointed judges and justices are entirely at lib-
erty to bring theological reasons and emotions to bear on all contested issues.
Religious believers may be outargued and/or outvoted, but they should not be
silenced in advance.

John Rawls notwithstanding, there is no guaranteed or prestateable “over-
lapping consensus” and no nonmetaphysical “public reason” that permits
(much less requires) religious premises and precepts to be evacuated from the
public domain. There is no justification, liberal or otherwise, for the muzzling
of religious discourse in political, economic, and legal contexts. The state may
prohibit coercion and fraud, but this stricture is applicable to any mode of
speech or action, religious or nonreligious. To assert otherwise is not merely to
disestablish a national church, it is to exclude faith from a society’s collective
life in a way neither just nor loving. It is, indeed, to violate the conscience of
the responsible believer by forcing her to betray her identity and not speak or
vote her mind. A religion that can be privatized without loss is certainly not

36  See further Timothy P. Jackson, “The Return of the Prodigal: Liberal Theory and Religious
Pluralism,” in Religion and Contemporary Liberalism, ed. Paul Weithman (Notre Dame,
IN: University of Notre Dame Press, 2017), 182—217. See comparable views in John Witte,
Jr., Church, State, and Family: Reconciling Traditional Teachings and Modern Liberties
(Cambridge: Cambridge University Press, 2019) and John Witte, Jr., Joel A. Nichols, and
Richard W. Garnett, Religion and the American Constitutional Experiment, 5th ed. (Oxford:
Oxford University Press, 2022).
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biblical, since biblical faith requires us to love all neighbors and to care actively
for the weak and vulnerable.3”

What does Christian jurisprudence look like when it is fully delivered from
eudaimonism and the will to power, as well as from a bogus “liberalism”? How
does it appear when seen, instead, through the lens of the sacraments, the sac-
raments being our most immediate interaction with the goodness of God? The
traditional Roman Catholic sacraments can be grouped under three headings:
(a) initiation, which includes baptism, confirmation, and the Eucharist; (b)
healing, which includes penance and last rites; and (c) service, which includes
holy orders and marriage. John Witte observes:

Many ... aspects of social intercourse had been governed by the Catho-
lic Church’s canon law and organized in part by the church’s seven sac-
raments. Lutheran jurists used the Ten Commandments, instead of the
seven sacraments, to organize the various systems of positive law. They
looked to the state, instead of the church, to promulgate and enforce
these positive laws on the basis of the Ten Commandments and the bibli-
cal and extrabiblical sources of natural law and morality.38

Indeed, Martin Luther rejected all but two of the Catholic sacraments—
baptism and the Lord’s Supper—as well as much of the medieval canon law
they supported. Others have extensively researched the relation between the
Protestant Reformation, secularization, and the rise of the modern nation-
state,39 so, rather than offering further remarks on this score, let me say a few
words about how all seven sacraments are relevant to the understanding of law.

(1) For Christians, the universal human need for baptism, the washing away
of original sin, is a source of what might be called negative unity. Saint Paul
observes that “through the law comes the knowledge of sin” (Romans 3:20),

37  See John Rawls, Political Liberalism (New York: Columbia University Press, 1993); see also
my Political Agape: Christian Love and Liberal Democracy (Grand Rapids: Eerdmans, 2015),
esp. chap. 4.

38 Witte, “Faith in Law: The Protestant Reformation of Law and Politics,” in Faith, Freedom,
and Family, 81.

39  Joseph R. Strayer writes: “The modern state, wherever we find it today, is based on the
pattern which emerged in Europe in the period 1100 to 1600.” He contends that the most
important test or criterion of such a state is “a shift in loyalty from family, local com-
munity, or religious organization to the state and the acquisition by the state of a moral
authority to back up its institutional structure and its theoretical legal supremacy.” See
Strayer, On the Medieval Origins of the Modern State (Princeton: Princeton University
Press, 1970), 12 and 9.
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but the reverse is also true: knowledge of sin impacts our understanding of law.
Paul declares that “all have sinned and fall short of the glory of God,” so those
who believe “are now justified by [God’s] grace as a gift, through the redemp-
tion that is in Christ Jesus” (Romans 3:23—24). This realization ought to occa-
sion humility and mercy, especially in making legal judgments about others.
The fact that we are all fallible and capable of admitting this should condition
our conception of legal punishment and rehabilitation as well.

(2) Penance is rightly a part of condign retribution and reform, in addition to
fines or loss of liberty. As is often pointed out, a penitentiary is ideally a place
where criminals go to be penitent, not merely to be incarcerated.® Legal sanc-
tions must address the whole person as a unity of body and soul, fallible but
bearing a conscience as well as a record. Just as God’s love created space and
time so that a law-governed world might exist and intelligent beings evolve, so
the penal system should give criminals time and space to reflect and repent.
They may decline to do so, but that is between them and God.

(3) Another sad occasion for solidarity is the inevitability of death, as
acknowledged in the giving of last rites. Mortality, like fallibility, is a tie that
ought to bind us in sympathy to all sentient beings. The dissolution of the
image of God in death, contrasted with the dignity and sanctity of life, moves
the Roman Catholic Church to reject capital punishment.*! The last rites we
give to others, including the most extreme lawbreakers, should be an honoring
of the imago Dei, rather than its destruction. No temporal authority has the
right directly and lethally to target a defenseless human life, no matter how
guilty of transgression that life might be. For such a life still bears a sacred
worth that is a gift of God and ought to be inviolable. If justice gives each per-
son their due, how differently will that due be calculated if we judge human
lives to be the intentional creation of a loving Deity, as opposed to the pointless
upshot of random mutation and natural selection? The scientific debate con-
tinues on these matters, and no legislative fiat should preclude the affirmation
of theistic evolution as the background to last rites.

(4) Holy orders, the ordination of priests and bishops, confer the sacramen-
tal power to baptize, confirm, witness marriages, absolve sins, and consecrate
the Eucharist. They also convey to bishops the authority to ordain. The men
taking holy orders vow celibacy for life. I find in holy orders an analogical
key to the proper understanding of lawyers, judges, and justices. Lawyers are
the ordained priests of the law with special powers to administer it for the

40 See Witte on penitentiaries, or Zuchthausen, in “The Uses of Law for the Formation of
Character,” in Faith, Freedom, and Family, 14.
41 See the Catechism of the Catholic Church, 2nd ed., #2267.
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common good. Like bishops, judges and justices have still higher authority to
enforce and interpret the law, as in passing sentences and deciding constitu-
tional issues. While lawyers, judges, and justices hold offices not open to all,
they are not themselves the law but rather servants of the law that comes from
God and must be affirmed by the people. Just as individual consciences must
decide whether to join the Body of Christ, private citizens are the jurors who
pronounce on the guilt and innocence of peers. Finally, just as priests and bish-
ops pledge chastity to better serve God, so lawyers, judges, and justices ought
to forgo profiteering from their roles. You cannot serve God and mammon or
nomos and eros.

(5) In the sacrament of marriage, the vows are plausibly seen as divine
nomos binding and transmuting eros, which is a preferential and self-interested
love, while agape is universal and self-sacrificial. The marital pledge of con-
stancy must transform erotic love into something less variable and subjective
by grounding it in agape as more kenotic and eternal. This is a model of how
God incarnates law which is lost, of course, when marriage is secularized. In
addition to alienating Christians from the imitatio Christi, Luther helped usher
in a rather ambivalent attitude toward matrimony. As Scott Hendrix has noted,
“in one sense marriage was demoted because it ceased to be a sacrament; but
in another sense its status was elevated because it was deemed equal to or
superior to celibacy.4? Although Luther himself valued marriage as a covenant
of fidelity, it has become for many in the West a purely contractual relation
accompanied by “no-fault” divorce.

(6) The Eucharist signals even more graphically divine love’s way with the
world. All sacraments are instruments and expressions of God’s steadfast love
for fallen creatures—“an outward and visible sign of an inward and spiritual
grace,” as the Lutheran and Anglican catechisms put it. In John 6:54—56, Jesus
Christ informs his disciples: “Those who eat my flesh and drink my blood have
eternal life, and I will raise them up on the last day, for my flesh is true food,
and my blood is true drink. Those who eat my flesh and drink my blood abide
in me and I in them.” What are we to make of this apparently cannibalistic rit-
ual? The original disobedient eating in the Garden of Eden can be undone only
by a second obedient eating after the Garden of Gethsemane. This holy anthro-
pophagy is necessary not because Christ is a masochist but because we human
beings are sadists and masochists, sadists and masochists whose bloodlust will
be satisfied in no other way. This is how the kenotic law of theonomy redeems

42 Scott Hendrix, “Luther on Marriage,” Lutheran Quarterly 14 (2000): 335-50, at 335.
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the lawlessness of autonomy. If baptism is a kind of spiritual chemotherapy
to destroy the uncontrolled cancer of sin, Holy Communion functions like a
blood transfusion—more specifically, a stem cell transplant—given subse-
quently by Christus Donator to the patient. All we can be is grateful.

(7) In confirmation, a bishop or priest blesses a consenting person, saying:
“Be sealed with the gifts of the Holy Spirit.” In this way, the person becomes a
full member of the church guided by the inner presence of the Spirit. I treat
confirmation last among the sacraments, because it highlights the fact that
theonomy itself is a gift of divine grace that must be freely accepted. God is
our Creator and Governor, but God would respect individual consciences to
the extent that this is compatible with love and justice. I cannot transgress the
Ten Commandments of the Bible with psychic impunity, even as I cannot vio-
late the ordinances of a sovereign nation against theft and murder with legal
impunity. But a wise church and state allow for some forms of conscientious
objection, the right to opt out of some forms of ecclesial and civic membership
and activity. Not all should be compelled to be congregants or combatants, for
example, even in a Catholic Church or a just war.

7 Conclusion

Are we God-lawed and -loved, with a call to holiness from on high, the Platonic
and biblical vision? Are we self-lawed and -loved, with an imperative for hap-
piness from within, the Kantian vision with roots in Aristotle? Is the reality
of our situation a third alternative in which theocentric and anthropocentric
accounts of law and love are illusory, the Nietzschean vision? I have agreed
with John Witte in endorsing the first scenario. I have been much harder on
Luther than Witte is,*® but I have otherwise followed his lead in imagining
what jurisprudence might look like if enacted sacramentally.

The possibility of theonomy means we are not condemned to be forever
buffeted between crude self-annihilation and crass self-aggrandizement. We
are made in the image of a holy God, whose grace delivers us from our absur-
dity and guilt. Because our life is a gift and our sins are forgiven, we need not
begin with the pursuit of happiness or end in despair. We can love because we

43  Like many, including Witte, I am deeply troubled by Luther’s violent tirade against the
Jews in “On the Jews and Their Lies” (1543). See my Mordecai Would Not Bow Down:
Anti-Semitism, the Holocaust, and Christian Supersessionism (Oxford: Oxford University
Press, 2021), chap. 4.
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are loved (1 John 4:19). This is the final meaning of the sacraments; thus, I have
gestured toward a Christian sensibility in which the key to lex et veritas is cari-
tas, and the foundation of nomos kai agathos is agape. As John Witte’s mentor,
Harold Berman, reminds us, “the ultimate purpose of human law is to create
conditions in which love of God and love of neighbor may flourish.”##

44  Harold]J. Berman, “Law and Logos,” DePaul Law Review 44 (1994): 14366, at 143.



CHAPTER 13

When Catholicism Was Part of the Common Law:
The Influence of the Catholic Intellectual Tradition

Samuel L. Bray

John Witte has written extensively on the influence of the Protestant thought
on the development of Western law—from the magisterial Reformations of
the sixteenth century until our day.! Others have written on the adage that
“Christianity is part of the common law.”

This chapter considers a related question that has been not so much stud-
ied: What is the influence of the Catholic intellectual tradition on the common
law? That question asks about the relationship between two things, and each
requires definition. “The common law” refers to the legal tradition that was
developed in England and subsequently transplanted into many other lands,
from Australia to Nigeria to the United States.? I will focus here on the aspect
of the common law that has judges finding and articulating what the law is.#
As used in this chapter, “the common law” is capacious enough to include both
law and equity.

“The Catholic intellectual tradition” is a late-twentieth-century term that
began to be widely used only in the 1990s, shortly after the term “Catholic social
teaching” gained widespread currency. The former term is a kind of intellectual

1 See, for example, John Witte, Jr., Law and Protestantism: The Legal Teachings of the Lutheran
Reformation (Cambridge: Cambridge University Press, 2002); id., The Reformation of Rights:
Law, Religion, and Human Rights in Early Modern Calvinism (Cambridge: Cambridge
University Press, 2007); John Witte, Jr. and Frank S. Alexander, eds., The Teachings of Mod-
ern Protestantism on Law, Politics, and Human Nature (New York: Columbia University Press,
2007). See further the chapters by R. H. Helmholz and Nicholas Wolterstorff herein.

2 See Stuart Banner, “When Christianity Was Part of the Common Law,” Law and History Review
16 (1998): 27-62.

3 On its origins, see Sir John Baker, An Introduction to English Legal History, 5th ed. (Oxford:
Oxford University Press, 2019), 25-43; on its spread around the world, see Christian R. Bur-
set, An Empire of Laws: Legal Pluralism in British Colonial Policy (forthcoming 2023); and on
its theory, see Gerald J. Postema, Bentham and the Common Law Tradition, 2nd ed. (Oxford:
Oxford University Press, 2019), 3—78.

4 See, for example, Stephen E. Sachs, “Finding Law,” California Law Review 107 (2019): 527—81;
and James B. Beam Distilling Co.v. Georgia, 501 U.S. 529, 549 (1991) (Scalia, J., concurring in the
judgment).
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marketing device, a way of bundling together certain ideas and attitudes in a
convenient package.5 Although the term is late modern, its referent is a much
older tradition. “The Catholic intellectual tradition” is a way of organizing
a certain set of concerns that matter to a Catholic university, including the
University of Notre Dame, to whose faculty I belong.

In setting out the animating concerns of this tradition, I will lean on an acute
unpublished analysis by Professor John Cavadini, who described “the integra-
tion of reason and revelation” as “one hallmark—perhaps the main one—of
the Catholic intellectual tradition.”® This integration is not settled at a particu-
lar moment but is, Professor Cavadini says, “an ongoing ‘dialectic between faith
and reason.”” The revelation to which he refers is preeminently the revelation
of Jesus Christ in the scriptures. As further discussed below, this integration of
reason and revelation is also pervasive in Protestant thought.

In addition to these definitions, one more preliminary point is necessary.
The question considered in this chapter is broader than the influence upon the
common law of the ius commune, a blend of Roman and canon law that spread
throughout Europe in the late Middle Ages. The degree of that influence has
long been debated, and the leading recent analyses are by Professor Dick Helm-
holz.® Although the ius commune can be seen as an example or outworking

5 See David Paul Deavel, “Preface: The Catholic Intellectual Tradition,” Logos: A Journal of
Catholic Thought and Culture 24 (Fall 2021): 5—20, at 6.

6 J. C. Cavadini, “Eight Modest Theses on ‘The Catholic Intellectual Tradition,” unpublished
manuscript dated May 17, 2022. See below, note 59. It is standard for analyses of the Cath-
olic intellectual tradition to emphasize the interplay of faith and reason. “The two major
principles that undergird” the Catholic intellectual tradition are said to be “the unity of all
knowledge and the complementarity of faith and reason”: Deavel, “Preface: The Catholic
Intellectual Tradition,” 8. The “common criteria” of the Catholic intellectual tradition are “a
complicated link between faith and reason”: Mary Ellen O’Donnell, “The Catholic Intellec-
tual Tradition: A Classification and a Calling,” in The Catholic Studies Reader, ed. James T.
Fisher and Margaret M. McGuinness (New York: Fordham University Press, 2011), 58. The tra-
dition’s “fare” is “wherever faith and understanding are seeking each other”: John C. Haughey,
Where Is Knowing Going?: The Horizons of the Knowing Subject (Washington, DC: Georgetown
University Press, 2009), 69. See also Pope John Paul 11, Fides et Ratio—Encyclical Letter, John
Paul 11 (1998), Y 59 (referring to “the great tradition of Christian thought which unites faith
and reason”).

7 Cavadini, “Eight Modest Theses on ‘The Catholic Intellectual Tradition.”

8 See R. H. Helmholz, The Ius Commune in England: Four Studies (Oxford: Oxford Univer-
sity Press, 2001); R. H. Helmholz, Roman Canon Law in Reformation England (Cambridge:
Cambridge University Press, 1990); and R. H. Helmholz, “Magna Carta and the ius commune,”
University of Chicago Law Review 66 (1999): 297—371.
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of the Catholic intellectual tradition,® it does not exhaust that tradition. The
dialectic between faith and reason is not irreducibly legal. The question here,
therefore, is how the common law was influenced not specifically by the ius
commune but more broadly by the Catholic intellectual tradition.

With these preliminaries noted, we can return to the question with which
this chapter began. As soon as the question is asked, we run headlong into a
problem, one you might be tempted to see as an impasse. Much of what we
call the common law was developed from the late sixteenth through the early
nineteenth centuries. It was developed by the great judges of those centuries,
judges such as Coke, Hale, and Mansfield. During these centuries, Roman
Catholic belief and worship were proscribed in England. In fact, one could not
be a judge or a lawyer appearing in court without taking the Oath of Suprema-
cy.1% Although the oath required by King James 1 (v1 of Scotland) was defended
as requiring only political allegiance,! after the Restoration office holders were
specifically required to affirm Protestant teaching on points like transubstanti-
ation and the invocation and adoration of saints. Moreover, the principal doc-
trinal formulary of the Church of England includes an article that expressly
states: “The Bishop of Rome hath no jurisdiction in this Realm of England.?
Common lawyers knew what jurisdiction meant. They knew what it meant to
say that the bishop of Rome did not have any.

There were recusants, but they were typically on the margins of power.
Edmund Plowden, the sixteenth-century lawyer whose work was influential
for later thinking about the equity of the statute,'3 was a Catholic. But that fact
limited his opportunities for promotion.'#

9 See Helmholz, The Ius Commune in England, 26 (noting Saint Augustine’s rationale for
sanctuary within a church building, and the shifting rationale in later canon law).

10  See, for example, David Lemmings, Professors of the Law: Barristers and English Legal
Culture in the Eighteenth Century (Oxford: Oxford University Press, 2000), 41n.64; and
Alexandra Walsham Charitable Hatred: Tolerance and Intolerance in England, 1500-1700
(Manchester, UK: Manchester University Press, 2006), 59-62.

11 This was, however, hotly debated. On Bellarmine’s rejoinder, see Stefania Tutino, Empire
of Souls: Robert Bellarmine and the Christian Commonwealth (Oxford: Oxford University
Press, 2010), 117-58.

12 “The Thirty-Nine Articles of Religion,” in The Book of Common Prayer: The Texts of 1549,
1559, and 1662, ed. Brian Cummings (Oxford: Oxford University Press, 2011), 684.

13 SeeJames Edelman, “The Equity of the Statute,” in Philosophical Foundations of the Law of
Equity, ed. Dennis Klimchuk, Irit Samet, and Henry E. Smith (Oxford: Oxford University
Press, 2020), 352; and Samuel E. Thorne, introduction to A Discourse upon the Exposicion
& Understandinge of Statutes With Sir Thomas Egerton’s Additions, ed. Samuel E. Thorne
(San Marino, CA: Huntington Library, 1942), 3, 55-56, 79-83.

14  See “Plowden, Edmund (c. 1518-1585),” Oxford Dictionary of National Biography, Jan.
3, 2008: “The family tradition that Elizabeth once offered Plowden the office of lord
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In other words, the common law was by and large developed by people who
had taken an oath not to follow the commands of the bishop of Rome. Does
that mean the question in this chapter is a feint? Is the answer that there was
in fact no influence of the Catholic intellectual tradition on the common law?

That answer would be too fast. There are three distinct ways we can speak of
an influence of the Catholic intellectual tradition on the common law. These
are inheriting, conversing, and generating.

We can start with inheriting. The common law has no date of enactment
or ratification. Instead, it relies heavily on custom,'’® and much of that custom
can be traced to the medieval period. Fundamental structures of the common
law—such as the writs, the jury, and the steady war on restraints against alien-
ation of real property—go back to the Year Books and the late medieval law of
England.!6

We should not think that each of these had a theological origin. But they
were often given theological justifications. For example, Lord Coke explained
various rules about the jury, grounding them in practicality—what he
called “expedition of justice’—and in custom, for he said “in this case usage
and ancient course maketh law."” But why twelve members for the jury? He
noted various places where there were twelve decision makers in English law,
and then trotted out this justification: “And that number of twelve is much
respected in holy writ, as 12 apostles, 12 stones, 12 tribes, &c."8

chancellor if he would renounce Catholicism is probably unfounded, but it is a fair reflec-
tion of his reputation as a lawyer, despite the disabilities caused by his faith.” See also
Geoffrey de C. Parmiter, “Edmund Plowden and the Woolsack: A Query,” Law & Justice
134 (2000): 29—37 (finding the question close). Plowden’s recusancy did not prevent Lord
Coke from commending him as “of great Gravity, Knowledge Integrity”: Sir Edward Coke,
“Part Ten of the Reports: Preface,” in The Selected Writings and Speeches of Sir Edward Coke,
vol. 1, ed. Steve Sheppard (Indianapolis, IN: Liberty Fund, 2003), 343.

15 See Bracton on the Laws and Customs of England, vol. 2, trans. and rev. Samuel E. Thorne
(Cambridge, MA: Belknap Press, 1968), 19; and Oliver Wendell Holmes Jr., The Common
Law, ed. Mark DeWolfe Howe (Cambridge, MA: Belknap Press of Harvard University
Press, 1963), 5.

16 See, for example, F. W. Maitland, The Forms of Action at Common Law: A Course of Lectures
ed. A. H. Chaytor and W. ]. Whittaker (Cambridge: Cambridge University Press, 1909).

17 Edward Coke, The First Part of the Institutes of the Laws of England or, A Commentary Upon
Littleton, 16th ed., ed. Francis Hargrave and Charles Butler (London, 1809), 1554, § 234.

18  Ibid. To a late-modern reader, such biblical and theological references may seem mere
embellishments, but that would understate their apparent force for judges and lawyers
such as Lord Coke. A more promising approach might be thinking of them as enabling a
decision maker to choose an option. See Richard M. Re, “Precedent as Permission,” Texas
Law Review 99 (2021): 907—49.
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The common law inherited many other things, we could say, from the Cath-
olic intellectual tradition. One is the chancellor’s conscience. Before Chancery
was known as a court of equity, it was known as a court of conscience, and that
language has never gone out of equity.!® But what is this conscience? It was
sometimes said to be the conscience of the inequitable litigant. As Lord Chan-
cellor Ellesmere famously put it, “The Office of the Chancellor is to correct
Mens Consciences for Frauds, Breach of Trusts, Wrongs and Oppressions, of
what Nature soever they be, and to soften and mollify the Extremity of the Law,
which is called Summum Jus.”?° Even more often it is said to be the conscience
of the chancellor, of the judge wielding equity.?! Equity’s conscience has been
traced to scholastic theology.22

That, then, is the first mode of influence. The common law inherited con-
cepts, habits, and more from what we could call, with a little anachronism, the
Catholic intellectual tradition.

The second mode of influence is conversing. If we look at the reports from
the Courts of King’s Bench and Common Pleas, we will not find many Catholic
theologians being expressly cited.?® But citations can overstate influence,
and they can also understate influence. Here I will only be suggestive, but I will
note new and largely unexplored terrain for legal scholars.

In the past three decades there have been major developments in the his-
toriography of early modern Protestant Europe. The old idea that the Refor-
mation was a rupture from natural theology or scholasticism as a theological
method has been debunked. Taken as a whole, the Reformation was not a
break from natural law, or from canon law, or from large swathes of the work of

19 Samuel L. Bray and Paul B. Miller, “Getting into Equity,” Notre Dame Law Review 97 (2022):
1763-99; Henry E. Smith, “Equity as Meta-Law,” Yale Law Journal 130 (2021): 1123-30; P. G.
Turner, “Rudiments of the Equitable Remedy of Compensation for Breach of Confidence,”
in Equitable Compensation and Disgorgement of Profit, ed. Simone Degeling and Jason N.
E. Varuhas (Oxford: Hart Publishing, 2017), 239, 240, 26061, 26669, 274—75.

20  See, for example, The Earl of Oxford’s Case, 21 Eng. Rep. 485, 486 (Chancery 1615). For
discussion, see Samuel L. Bray and Paul B. Miller, “Christianity and Equity,” in The Oxford
Handbook of Christianity and Law, ed. John Witte, Jr. and Rafael Domingo (Oxford: Oxford
University Press, 2023); and D. Ibbetson, “A House Built on Sand: Equity in Early Modern
English Law,” in Law & Equity: Approaches in Roman Law and Common Law, ed. E. Koops
and W. J. Zwalve (Leiden: Martinus Nijhoff, 2014), 55-78.

21 On the complexity of conscience in the late fifteenth- and early sixteenth-century Chan-
cery, see Sir John Baker, The Oxford History of the Laws of England: Volume v1, 1483-1558
(Oxford: Oxford University Press, 2002), 39—48.

22 Richard Hedlund, “The Theological Foundations of Equity’s Conscience,” Oxford Journal
of Law and Religion 4 (2015): 119—40.

23  But see, for example, The Case of Modus Decimandi, 77 Eng. Rep. 1424, 1428 (Common
Pleas 1608).
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the scholastic theologians.2* These points of continuity were aided by the con-
tinued use of Latin by scholars throughout early modern Europe.?5 In England,
Latin was used along with English for the Articles of Religion, for convocation
records, and for canon law, including the Canons of 1604 (which remained in
force until the twentieth century).

For the first two centuries of the Reformation and Counter-Reformation,
there was a huge traffic in ideas across the emerging confessional divide.2%
Catholic and Protestant scholars read and responded to each other, and that
was true in England as well as elsewhere. To give one instance from the early
to middle sixteenth century, Christopher St. German supported the Henrician
Reformation and battled in print with Thomas More.?” St. German also

24  See, for example, Gerald Bray, “Canon Law and the Church of England,” in The Oxford His-
tory of Anglicanism, Volume 1: Reformation and Identity c. 1520-1662, 168185, ed. Anthony
Milton (Oxford: Oxford University Press, 2017); Bray and Miller, “Christianity and Equity”;
Richard H. Helmholz, ed. Canon Law in Protestant Lands (Berlin: Duncker & Humblot,
1992); W. J. Torrance Kirby, “Richard Hooker’s Theory of Natural Law in the Context of Ref-
ormation Theology,” Sixteenth Century Journal 30 (1999): 681—703; Richard A. Muller, After
Calvin: Studies in the Development of a Theological Tradition (Oxford: Oxford University
Press, 2003); Richard A. Muller, The Unaccommodated Calvin: Studies in the Foundation
of a Theological Tradition (Oxford: Oxford University Press, 2001); Carl R. Trueman and R.
Scott Clark, eds., Protestant Scholasticism: Essays in Reassessment (Carlisle: Paternoster,
1999); and Witte, Law and Protestantism. For a recent general assessment, see Maarten
Wisse, “Reformed Theology in Scholastic Development,” in The Oxford Handbook of
Reformed Theology, ed. Michael Allen and Scott R. Swain (Oxford: Oxford University
Press, 2020), 57-73.

25 See, for example, Stephen Mark Holmes, “The Title of Article 27(26): Cranmer, Duran-
dus and Pope Innocent 111,” Journal of Ecclesiastical History 64 (2013): 357—64, at 363:
“Common sources and habits of mind, aided by the common use of Latin, remained
among the scholars of the different Christian factions of late sixteenth- and seven-
teenth-century Europe, and the overthrow of an Anglo-Catholic historiography of the
English Reformation should not obscure continuities in early British Protestantism.” See
also Anthony Grafton, World Made by Words: Scholarship and Community in the Modern
West (Cambridge, MA: Harvard University Press, 2009); and Dirk van Miert, “Language
and Communication in the Republic of Letters: The Uses of Latin and French in the
Correspondence of Joseph Scaliger,” Bibliothéque d’Humanisme et Renaissance 72 (2010):
7-34.

26  Many examples could be given, but one is chronology, the study of historical dates. Pro-
fessor Anthony Grafton notes that “Kepler and other chronologers tried to construct a
chronological Republic of Letters—a virtual realm where Calvinists, Lutherans, and
Catholics could discuss the dates of Jesus’s life in a calm and constructive way.” Anthony
Grafton, “Chronology, Controversy, and Community in the Republic of Letters: The Case
of Keplar,” in World Made by Words, 133. “To some extent,” Grafton adds, “they managed it.”
Ibid.

27  See Ian Williams, “Christopher St German: Religion, Conscience and Law in Reformation
England,” in Great Christian Jurists in English History, ed. Mark Hill and R. H. Helmholz
(Cambridge: Cambridge University Press, 2017), 69-92, at 72—76.
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popularized Aristotelian equity in England, and seems to have relied heavily
on Jean Gerson.28

But it was not merely a phenomenon of early modern English jurists reading
medieval scholastics. Consider an example taken from the western side of the
Atlantic. Writing about Protestant scholasticism at Harvard from 1636 to 1700,
Professor Scott McDermott has said:

education at early Harvard ... remained substantially within the tradition
of the medieval arts curriculum of European universities. Indeed, texts
by Calvinist scholastics like Johann Heinrich Alsted and Bartolomeus
Keckermann, themselves heavily influenced by Aristotelian Catholic
scholasticism, were supplemented with books written by Catholics like
Eustachius a Sancto Paulo. That the founders of Massachusetts Bay,
within the first decade of its settlement, made it a priority to establish
a college in which the scholastic tradition could be taught suggests that
[other scholars are] wrong to dismiss the confluence of Calvinist and
Catholic thought in this period.?®

If that was the education that colonial judges were getting, how could it not
influence their work?

Nor was this kind of curriculum limited to North America. Long after the
Ninety-Five Theses and the Council of Trent, scholastic authors were central
to the curriculum of the English universities.3° It was said of an ambitious stu-
dent who studied at Queens’ College, Cambridge, in the second decade of the
seventeenth century, that he “devoured the schoolmen, Scotus, Ockham, and
Aquinas”; was “much affected” by Calvin; and had Aristotle for his “tutelary

28 See J. L. Barton, introduction to St. German’s Doctor and Student, ed. F. T. Plucknett and
J. L. Barton (London: Selden Society, 1974), XXI11-XXIV, XLIV—XLVII.

29 Scott McDermott, “The Opening of the American Mind: Protestant Scholasticism at
Harvard, 1636-1700,” in Catholicism and Historical Narrative: A Catholic Engagement with
Historical Scholarship, ed. Kevin Schmiesing (Lanham, MD: Rowman & Littlefield, 2014),
19—45, at 21.  am grateful to Layne Hancock for this source. On Alsted, see Howard Hotson,
Johann Heinrich Alsted 1588-1638: Between Renaissance, Reformation, and Universal Reform
(Oxford: Oxford University Press, 2000); on Keckermann, see Joseph S. Freedman, “The
Career and Writings of Bartholomew Keckermann (d. 1609),” Proceedings of the American
Philosophical Society 141 (1997): 305—64; on Eustachius, see Roger Ariew, “Le meilleur livre
qui ait jamais été fait en cette matiére’: Eustachius a Sancto Paulo and the Teaching of
Philosophy in the Seventeenth Century,” in Teaching Philosophy in Early Modern Europe:
Text and Image, ed. Susanna Berger and Daniel Garber (Cham: Springer, 2021), 31-46.

30  For a sketch, see John Twigg, The University of Cambridge and the English Revolution
1625-1688 (Woodbridge, UK: Boydell Press, 1990), at 207 and nz.
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saint.”3! “Studying the Summa while the barber was cutting his hair, he blew
away the hairs which fell on the page and carried on reading.”3?

Or consider Sir Matthew Hale, chief justice of the Court of King’s Bench
(1671-1676). Fifteen volumes of Francisco Sudrez’s work were in his library, and
he “had studied them carefully already early in his life.”33 Later in life, Hale
would spend his Sunday evenings reading and writing massive compendia of
notes on theology and the Bible, which remain unpublished and have been
given almost no attention by legal scholars.3* And he wrote religious poetry.3°
Such avocations should not surprise us. Hale was the author not only of The His-
tory of the Common Law of England but also of a Treatise of the Nature of Laws
in General and Touching the Nature of Law. In this latter work, he appealed to
philosophers and theologians, mostly Christian, but also Jewish and Muslim.
When discussing “the doctrine of Christian philosophers” on the divine influ-
ence on human understanding, he refers to two thirteenth-century bishops,
Robert Grosseteste of Lincoln and William Auvergne of Paris; and two Fran-
ciscans, Adam de Marisco and Roger Bacon.3¢ Hale then remarks with appro-
bation on the continuity between their views on this point and the later views
of “the Roman councils and Schoolmen.”3” Matthew Hale shaped the common
law, and theology—including scholastic theology—shaped Matthew Hale.

More needs to be done in tracing these lines of influence. Yet when the
influence of the Catholic intellectual tradition on the common law is shown,
we as contemporary lawyers and legal scholars will still be free to decide its
valence. For some late moderns, the imprint of Christian theology will mar the

31 Sarah Bendall, Christopher Brooke, and Patrick Collinson, A History of Emmanuel College,
Cambridge (Woodbridge, UK: Boydell Press,1999), 216.

32 Ibid. The student was John Preston, later master of Emmanuel College, Cambridge.

33 Gerald ]. Postema, introduction to Matthew Hale, On the Law of Nature, Reason, and
Common Law: Selected Jurisprudential Writings, ed. Gerald J. Postema (Oxford: Oxford
University Press, 2017), XXII.

34  David S. Sytsma, “Matthew Hale as Theologian and Natural Law Theorist,” in Hill and
Helmholz, Great Christian Jurists in English History, 170.

35  See Robert C. Evans, Stephen Paul Bray, and Christina M. Garner, “The ‘Christmas Poems’
of Sir Matthew Hale: Brief Preface and Annotated Texts,” The Ben Jonson Journal 20 (2013):
95-125.

36  Matthew Hale, Treatise of the Nature of Laws in General and Touching the Law of Nature,
in Hale, On the Law of Nature, Reason, and Common Law: Selected Jurisprudential Writings,
76. For their opinions, Hale cites John Selden’s De jure naturali et gentium juxta discipli-
nam Ebraeorum. For an introduction to Selden’s work, see Harold J. Berman and John
Witte, Jr., “The Integrative Christian Jurisprudence of John Selden,” in Great Christian
Jurists in English History, 139—61.

37  Ibid.
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common law. For others, it may be a reason for skepticism about narratives
that pit modernity and faith against one another.

Those, then, are the first two modes of influence: inheriting and conversing.
A third is generating.

If we are going to think of how the common lawyers were influenced, we
need to get into their minds and think of how they saw the world. At the time
of the Reformation, the Roman side obviously claimed the mantle of catholic-
ity. But so did the Protestant side. Indeed, the Reformation was, in important
respects, a debate about what catholicity consisted in.38 One side emphasized
the connection to the ancient see of Rome, which carried forward the apos-
tolic authority of Saint Peter. The other side emphasized other ecclesiological
loci that also had patristic and medieval roots, whether general councils called
by Christian princes or regional forms of episcopal governance, such as synods.

The Roman and non-Roman sides both appealed to the scriptures and
invoked the tradition of the early church.3® Each side thought that it would
win the argument if it could only show that the other side had—to use a New-
manesque word long before its time—“developed” the doctrine. All agreed
that whoever had not changed or augmented the deposit of faith was the truly
catholic side.*0

So in Paris and Rouen, on the French side of the English Channel, the Cath-
olic intellectual tradition was proceeding apace. And on the other side of the

38  See, for example, An Apology or Answer in Defence of The Church Of England: Lady Anne
Bacon’s Translation of Bishop John Jewel’s Apologia Ecclesiae Anglicanae, ed. Patricia
Demers (Cambridge: Modern Humanities Research Association, 2016), 55-59. As Stephen
Hampton notes, Suarez’s Defensio Fidei Catholicae was written as “a rejoinder to James
I's claim that he was entitled to call himself a catholic Christian.” Stephen Hampton,
“Confessional Identity,” in The Oxford History of Anglicanism, Volume 1: Reformation and
Ident[ty ¢. 1520-1662, 210, 211.

39  See Diarmaid MacCulloch, Thomas Cranmer: A Life (New Haven: Yale University Press,
1996), 617: “To define Cranmer as a reformed Catholic is to define all the great Continental
reformers in the same way: for they too sought to build up the Catholic Church anew on
the same foundations of Bible, creeds and the great councils of the early Church.” For
homiletic examples, see Katrin Ettenhuber, “The Preacher and Patristics,” in The Oxford
Handbook of the Early Modern Sermon, ed. Hugh Adlington, Peter McCullough, and Emma
Rhatigan (Oxford: Oxford University Press, 2012), 35-53. Jewel’s Challenge Sermon in 1559,
for example, argued that transubstantiation was “newly deuised” and not found in the
scriptures or the ancient church. Torrance Kirby, “John Jewel at Paul’s Cross: A Culture of
Persuasion and England’s Emerging Public Sphere,” in Defending the Faith: John Jewel and
the Elizabethan Church, ed. Angela Ranson, André A. Gazal, and Sarah Bastow (University
Park: Pennsylvania State University Press, 2018), 53.

40  See Owen Chadwick, From Bossuet to Newman, 2d ed. (Cambridge: Cambridge University
Press, 1987), 1-2, 13.
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Channel, in London and Canterbury—by the lights of the English bishops and
jurists—the Catholic intellectual tradition was also proceeding apace. The
jurists in the Church of England considered themselves Catholic. The preface
to the 1662 Book of Common Prayer says the revisers rejected any proposed
changes that would strike at the doctrines and practices “of the whole Cathol-
ick Church of Christ.”#! The Church of England, including in its members the
common law judges, prescribed the regular recitation of the Apostles’ Creed,
Nicene Creed, and Athanasian Creed. These creeds refer, respectively, to “The
holy Catholick Church”;*? “one Catholick and Apostolick Church”;*3 and “the
Catholick Faith” and “the Catholick Religion.”** The Prayer for All Sorts and
Conditions of Men, which is ordered for use four days a week, includes a peti-
tion for “the good estate of the Catholick Church.”> Similar references can be
found in the canons of the Church of England,*¢ Bishop John Jewel's Apology,*”
and Richard Hooker’s Laws of Ecclesiastical Polity.*®

In other words, if we are going to try to understand the jurists who devel-
oped the common law, we will find that they publicly identified themselves as
“Catholic,” in the sense of being part of the universal church.*?

41 The Book of Common Prayer, 1662, in The Book of Common Prayer: The Texts of 1549, 1559,
and 1662, at 210.

42 Ibid, 247, 255.

43 Ibid, 392.

44  Ibid, 257, 258, 259.

45  Ibid,, 268. This prayer was a new composition, added in 1662.

46 Canons of 1571, in The Anglican Canons, 1529-1947, ed. Gerald Bray (Woodbridge, UK:
Boydell & Brewer, 1998), 196-199 (no. 6, requiring preachers to teach nothing “but that
which is agreeable to the doctrine of the Old Testament and the New, and that which
the catholic fathers and ancient bishops have gathered out of that doctrine”); Canons of
1603 (1604), in The Anglican Canons, 1529-1947, at 342—343 (no. 55, giving a bidding prayer
that begins: “Ye shall pray for Christ’s holy catholic church, that is, for the whole congre-
gation of Christian people dispersed throughout the whole world, and especially for the
churches of England, Scotland and Ireland”).

47  See, for example, Jewel, Apology, 131-42.

48  See, for example, Richard Hooker, Of the Laws of Ecclesiastical Polity: The Folger Library
Edition of the Works of Richard Hooker, vol. 1, ed. Georges Edelen (Cambridge, MA:
Belknap Press of Harvard University Press, 1977), bk. 3.1, at 194—206; see also Richard
Hooker, “A Learned Discourse of Justification, Workes, and How the Foundation of Faith
Is Overthrowne,” in Tractates and Sermons: The Folger Library Edition of the Works of Rich-
ard Hooker, vol. 5, ed. Laetitia Yeandle and Egil Grislis (Cambridge, MA: Belknap Press of
Harvard University Press, 1990), 83, 155.

49  There was, of course, continuing contestation about the meaning of catholicity and the
value of patristic tradition. See, for example, Anthony Milton, Catholic and Reformed:
The Roman and Protestant Churches in English Protestant Thought 1600-1640 (Cambridge:
Cambridge University Press, 1995), 150-56; and Jean-Louis Quantin, “Perceptions of
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Consider, for example, Thomas v. Sorrell (1673/4). A plaintiff proceeding on
behalf of the king sought £450 in damages from a person accused of selling
wine at a tavern in Stepney in violation of a statute. The case was referred by
the Court of King’s Bench to Exchequer Chamber, where a leading opinion
was given by Sir John Vaughan, chief justice of the Court of Common Pleas
(1668-1674). Chief Justice Vaughan's opinion is a widely cited classic, exploring
at length the royal prerogative to grant dispensations from legal prohibitions.
He relies on sources that are squarely within the Catholic intellectual tradition.

At the beginning of his opinion, Chief Justice Vaughan knows that he needs
to clear away misconceptions about the distinction between malum in se and
malum prohibitum, so he starts with first principles, including the point that
acts are not in themselves wrong without some kind of law that is being con-
troverted. In this argument he appeals to the scholastic theologians: “And so all
the schoolmen agree, that actus qua actus non est malus.”>°

Chief Justice Vaughan's argument continues, and he cites not only Brac-
ton, Coke, and Selden, but also Saint Paul, Edward Stillingfleet, Hugo Grotius,
and Francisco Sudrez.5! His appeal to Sudrez is especially interesting. Vaughan
needs to argue that a royal dispensation can be given not only to named and
known individuals, but also to a corporate body that will have new members
in the future. In the case at hand, that corporate body was the Company of
Vintners in the City of London. Chief Justice Vaughan writes:

That a dispensation may he granted to a body corporate or aggregate, as
well as to private persons, Suarez de Legibus, which Mr. Attorney cited in
this case, and is in truth a most learned work, is very express.

Dispensation autem per se primo versari potest circa personam priva-
tam, quia solum est particularis exceptio a Communi Lege; potest etiam
ferri circa communitatem aliquam quae sit pars majoris communitatis,
sicut uni Religioni, Ecclesiee aut Civitati conceditur privilegium, per quod
excipitur a Lege Communi. Potest etiam concedi toti communitati pro
uno Actu, vel pro certo tempore per modum suspensionis. This last must
be understood where the dispensator is the intire law-maker.

Christian Antiquity,” in The Oxford History of Anglicanism, Volume 1: Reformation and
Identity c. 1520-1662, 280-97.

50  Thomas v. Sorrell, 124 Eng. Rep. 1098, 1100 (Exchequer Chamber 1673/4).

51  These references appear in the marginal annotations in the edition in Vaughan’s Reports;
some references first appear in the 1706 corrected edition. See Edward Vaughan, The
Reports and Arguments of that Learned Judge, Sir John Vaughan, 2nd corr. ed. (London,
1706), 330.
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And accordingly dispensations are as frequently granted by the Pope,
from whom the use of dispensations was principally derived to us, to
bodies corporate, that is, to religious orders, as to private persons, as is
apparent in the Bullaries, if any will consult them; but I forbear citing
them, because they are forreign authorities.>2

Thus the chief justice of the Court of Common Pleas could appeal to a Jesuit
scholastic as an authority and praise him for his learning, which he does for
no other authority quoted in the opinion. Chief Justice Vaughan declines to
cite “forreign authorities,” but Suarez does not seem to him similarly remote.
For this leading common law judge, the learning of Sudrez was not foreign law.

The only remaining question is whether Chief Justices Vaughan and Hale
were idiosyncratic. To answer that question with painstaking proof would
require a book, not the conclusion to an essay. So consider the critical view
of Andrew Amos. He served on an English criminal law commission, was a
member of the council reforming the laws of India, and became the Downing
Professor of the Laws of England at Cambridge. Early in his legal career, in 1825,
Amos published an edition of Sir John Fortescue’s De laudibus legum Anglice.
Amos included a lengthy note on the first chapters, calling them “replete with
exploded opinions of philosophy, antiquated definitions of law, and strained
applications of Scripture.”>3

Amos was clear-eyed about what he did not like in the English judges,
namely, “the nature of the studies which principally engaged their attention.”>*
What were those studies? Amos tells us:

theological learning was a favorite pursuit of the most eminent legal char-
acters of this country. Sir E. Coke’s poetical advise to students respecting
the study of the Scriptures is well known. Sir Thomas More gave lectures,
when a young man, upon St. Augustine[’s] “de civitate De” in St. Lawrence’
church: Clarendon wrote reflections and contemplations upon the Psalms
of David; and Burnet observes in his Life of Hale, that a person who should
read the compositions upon the subject of divinity, which that Judge
wrote, would imagine that the study of theology had occupied most of his
time and thoughts. Fortescue informs us, in a subsequent part of his trea-
tise, how much the reading of the Scriptures was blended with that of Law,

52 Thomasv. Sorrell, 124 Eng. Rep. at 1107.

53  Fortescue, De Laudibus Legum Anglice: The Translation into English, ed. A. Amos
(Cambridge, 1825), 4, note a.

54  Ibid,, 6.
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in the Inns of Court.... Not less remarkable is the strong tincture which the
minds of our ancient lawyers imbibed from the Aristotelian philosophy:
Sir John Dodderidge who died a Justice of the King’s Bench, A.D. 1628, in a
treatise called “The English Lawyer” expounds the law of England accord-
ing to the doctrines of the schoolmen, treating each subject with reference
to its material, formal, efficient and final cause: A commission of sewers
is viewed in the same fourfold light by Sir E. Coke in his reports, and he
considers the creation of a corporation as taking place conformably to
Aristotle’s notions respecting the origin of bodies in nature: The great def-
erence paid by lawyers to the authority of that philosopher is very appar-
ent from Plowden’s observations, at the conclusion of his report of the
case of Eyston and Studd; and the impressions which the jurisprudence
of the country has received from this circumstance are still very discern-
ible.... Itis also observable, that the writings of the civilians had a material
influence in forming the opinions of the legal profession in this country.5

The conclusion is inescapable that the common law judges, such as Coke,
Ellesmere, Hale, and Vaughan, had all the hallmarks of what today would be
called the Catholic intellectual tradition.>¢ Later luminaries of the common

law could be added, including Mansfield, Blackstone, Story, and Lushington.5”

Recall that Professor Cavadini summarizes the Catholic intellectual tradi-

tion in eight theses.5® The first seven are simply the intellectual tradition of
the Western church. The eighth refers to “one specific example” of how the

55
56
57

58

Ibid., 4-5.

See Deavel, “Preface: The Catholic Intellectual Tradition.”

See, for example, S. M. Waddams, Law, Politics and the Church of England: The Career of

Stephen Lushington 1782-1873 (Cambridge: Cambridge University Press, 1992); Wilfred

Prest, “William Blackstone’s Anglicanism,” in Great Christian Jurists in English History, at

213-35. This does not, of course, mean that they are above critique, from outside as well

as from within the Catholic intellectual tradition. For example, John Finnis, “Blackstone’s

Theoretical Intentions,” in Philosophy of Law: Collected Essays, vol. 4 (Oxford: Oxford Uni-

versity Press, 2011), 189, 208 (noting that in William Blackstone’s work the theories of law’s

relation to nature that were advanced by “Aquinas, Hooker, and St German have all disap-

peared and have not been replaced” [footnote omitted]).

The theses are quoted with Professor Cavadini’s permission (citations omitted):

1. One hallmark—perhaps the main one—of the Catholic Intellectual Tradition is its
integration of reason and revelation—

2. Where “revelation” is not reducible to or derivative from “reason,” but can only be
accepted by faith and each revealed truth[] is called a “mystery”—

3. While yet revelation does not replace reason, but is hospitable to reason, such that
reason “seeks to understand” what it has received in faith.
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tradition could be worked out; it does not purport to limit the tradition’s
scope.®® In other words, the hallmarks of the Catholic intellectual tradition
characterize leading thinkers before the Reformation as well as after its incep-
tion, in both Catholic and Protestant countries. It would be unimaginable to
read the works of Saint Augustine and Francisco Suarez, along with the works
of Richard Hooker and Johann Oldendorp, and not find in all of them “the
integration of reason and revelation.”6% If I could put the point even more
expansively, what Professor Cavadini describes as the hallmarks of the Cath-
olic intellectual tradition are simply the hallmarks of Mere Christianity. And
perhaps, dear reader, you are aware of who wrote that book.

Allow me to put this a little more crisply. If we were to say the Catholic intel-
lectual tradition means the Roman Catholic tradition, then there would be

4. Therefore this “quest to understand,” while it avoids reducing what is believed to
something discoverable by reason alone, is not isolated or sequestered from the rest
of the conversations reason has—

5. First because the common currency of intellectual discourse—e.g. what “language” is,
what “beauty” is, what “knowledge” is, what a “human being” might be, etc.—must be
invoked in order to have a coherent, rational conversation—this is the level of philos-
ophy—

6. And second because the various disciplines are always developing and their very
results pose questions which would only be questions if there is something that tran-
scends their respective methodologies (for example, the status of human death and
its relationship to sin requires some understanding of what a human being might
be (a conversation that must be philosophically governed) and what sin might be
(a theological conversation because it involves revelation)[)].

7. Thus we talk, not about a settled integration between “reason” and “revelation” valid
for all time, but an ongoing “dialectic between faith and reason,” an ongoing quest for
integration that is open ended.

8. Catholic Social Teaching is one specific example of this way of thinking about the
Catholic Intellectual Tradition.

Cavadini, “Eight Modest Theses on ‘The Catholic Intellectual Tradition.”

59  On Catholic social teaching, see, generally, Catholic Social Teaching: A Volume of Scholarly
Essays, ed. Gerard V. Bradley and E. Christian Brugger (Cambridge: Cambridge University
Press, 2019).

60  See, for example, W. J. Torrance Kirby, “Reason and Law,” in A Companion to Richard
Hooker, ed. Torrance Kirby (Leiden: Brill, 2008), 251-71; A. S. McGrade, “Classical, Patris-
tic, and Medieval Sources,” in A Companion to Richard Hooker, 51-87; Witte, Law and
Protestantism, 154-168; and John Witte, Jr., “The Good Lutheran Jurist Johann Oldendorp
(ca. 1486-1567),” in Great Christian Jurists in German History, ed. Mathias Schmoeckel
and John Witte, Jr. (Tiibingen: Mohr Siebeck, 2020). Professor Diarmaid MacCulloch
described Hooker’s Laws as “a work which grounded its assault on its opponents on axi-
oms from Aristotle, Plato and the medieval scholastics, rather than getting straight down
to satisfyingly direct insults”: Diarmaid MacCulloch, “Richard Hooker’s Reputation,” The
English Historical Review 17 (2002): 773-812, at 781.
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some influence on the common law. That influence would have two modes:
inheriting and conversing. But in this view, the Catholic intellectual tradition
would still have been viewed by the great common law judges as something
apart. They could see it from where they stood. But it was in the distant past or
in the distant present, across the waters of the English Channel.

Yet the contours of this intellectual tradition are not specifically Roman
Catholic.6! All the great English jurists I mentioned would find themselves
squarely within what could be called the Catholic, or catholic, intellectual tra-
dition. In fact, given the cross-confessional argument and pollination in the
early modern period, across the republic of letters, it is plausible to think that
sharply demarcated “Catholic” and “Protestant” intellectual traditions are from
a later time. Perhaps that time is even as late as the nineteenth century, with
the rise of German universities and a resurgent papacy marked by skepticism
of modernity.52 Such an inquiry, however, lies beyond the scope of this chapter.
Also beyond this chapter’s scope is another nineteenth-century development,
namely the argument by codifiers in the United States that the common law
was too “Catholic.”63

In short, if we recognize a broader referent for the Catholic intellectual tra-
dition, one that encompasses at least Western Christianity, the boundaries of
the concept will prove less anachronistic. And then, once we allow the com-
mon law judges to fit within this tradition, the question asked at the start of
this chapter receives a dramatic answer. We are face to face with the vast influ-
ence of Christianity on the common law.

This influence is no longer as visible on the surface of the law. Yet it still runs
deep. Many of our most cherished concepts, including ideas of equality and
human rights, are gifts in considerable part from this intellectual tradition.64

61  See supra notes 6 and 58.

62 See, generally, Thomas Albert Howard, Protestant Theology and the Making of the Modern
German University (Oxford: Oxford University Press, 2006); and John W. O'Malley, Vati-
can I: The Council and the Making of the Ultramontane Church (Cambridge, MA:
Belknap Press of Harvard University Press, 2018). For an eighteenth-century episode of
divergence, see Richard H. Popkin, “Skepticism and the Counter-Reformation in France,”
Archiv fiir Reformationsgeschichte 51 (1960): 58—-87.

63 See Kellen Funk, “Sect and Superstition: The Protestant Framework of American
Codification” (draft under review).

64  See John Witte, Jr., “A New Calvinist Reformation of Rights” (The Gifford Lectures 2022);
John Witte, Jr. and Frank S. Alexander, eds., Christianity and Human Rights: An Introduc-
tion (Cambridge: Cambridge University Press, 2010); Witte, The Reformation of Rights; and
Witte, Law and Protestantism. For a twentieth-century case study, compare Christopher
McCrudden, “Where Did ‘Human Dignity’ Come from? Drafting the Preamble to the Irish
Constitution,” American Journal of Legal History 60 (2020): 485-535, with Samuel Moyn,
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It is true that the participants of the tradition have often failed to live up to its
insights and imperatives.55 Yet those very failures make all the more astonish-
ing the gifts that this tradition has given to the modern world.56 No one has
taught all these lessons better, showing that “time and tradition can be teach-
ers for those who learn to listen,”®” than the wise, warm, and extravagantly
learned scholar to whom this essay is dedicated, Professor John Witte.
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CHAPTER 14

The Reception of the Medieval Ius Commune in the
Protestant Reformation

Mathias Schmoeckel

1 Introduction

John Witte has written extensively on the influence of the Protestant Refor-
mations on the laws of church and state—in Lutheran, Reformed, Anglican,
and Anabaptist communities alike.! Indeed, the new faith communities born
of the early “reformations” needed rules to govern at least baptism, the Eucha-
rist, worship, charity, burial, family life, education, clerical marriage, and the
like, all of which were theologically reformed very early on. Protestant leaders,
therefore, turned to the classic medieval canon and Roman law on which they
were raised, even though they criticized it and sought to reform it in accor-
dance with their new ideals. This effort at reformation and repurposing the
law applied not to the classic sources of canon law and civil law (known col-
lectively as the ius commune) but also local legal traditions (known as the ius
particulare).

Besides crafting new ecclesiastical ordinances (Kirchenordnungen), espe-
cially those introduced by Johannes Bugenhagen (1485-1558),2 the new
churches needed laws to administer local church offices, church courts
(consistories), and church visitations to local communities. Protestants had to
clarify which rules of traditional law, especially ecclesiastical law, remained
valid and which had to be abandoned. After Martin Luther’s excommunication
and burning of the canon law books in 1520, eatly Protestants certainly could

1 See especially John Witte, Jr., Law and Protestantism: The Legal Teachings of the Lutheran
Reformation (Cambridge: Cambridge University Press, 2002); John Witte, Jr. and Robert M.
Kingdon, Sex, Marriage, and Family in John Calvin’s Geneva (Grand Rapids: Eerdmans, 2006);
John Witte, Jr., The Reformation of Rights: Law, Religion, and Human Rights in Early Modern
Calvinism (Cambridge: Cambridge University Press, 2007); id., Faith, Freedom, and Family:
New Essays on Law and Religion, ed. Norman Doe and Gary S. Hauk (Ttibingen: Mohr Siebeck,
2021); id., Raices protestantes del Derecho, trans. and ed. Rafael Domingo (Madrid: Aranzadi,
2023).

2 Anneliese Sprengler-Ruppenthal, “Kirchenordnungen 11. Evangelische,” Theologische Realen-
gyklopdadie (TRE), vol. 18 (Berlin: de Gruyter, 1989), 607—707.
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no longer accept medieval Catholic canon law as a whole, which was the foun-
dation of the pope’s authority.

In Wittenberg, Lutheran leaders debated how to a reevaluate these inher-
ited legal traditions and to build a new foundation of a Protestant legal order,
including a new theory of legal sources. Other Protestants at the University
of Basel worked out their own Protestant legal formulations. In France, the
increasingly Protestant law schools, such as the one at Bourges, continued and
intensified the debates that had started in Germany, and giving rise to new
emphasis on different legal traditions and sources, and often leading to dra-
matic legal changes. This transformation slowly led to a new perspective with
regard to the influence of history as well.

2 Wittenberg

2.1 Luther’s Rejection of Canon Law

When Luther was confronted with his imminent excommunication by the
Bull Exsurge Domine on December 12, 1520,% he burned the papal bull con-
taining the declaration of excommunication, adding to the fire with several
books of the Roman Catholic Church, especially the canon law books, such
as the Decretum Gratiani,* and some books on penance. Luther’s position was
well justified, since he had started to study canon law and, throughout his life,
understood it quite well. Already in his tract addressing the Christian nobility,
Luther denied the authority of ecclesiastical law completely and wrote that it
should not be taught anymore. Especially in matters of faith and justification,
he rejected the applicability of law in general, because he regarded faith as
God’s free gift, which could not be bought by human actions: obeying the law
and practicing good deeds according to the theory of indulgences of his time
would not purchase salvation.

For Luther, furthermore, the papal decretals that comprised the bulk of
canon law after Gratian’s Decretum only intended to prove the command of
the pope, who wanted to dominate even Christian councils. Luther could cer-
tainly not accept any law which was founded on the authority of the pope. He
argued in a quite compelling way that accepting the contents of one decretal

3 See Witte, Law and Protestantism, 53ff.

4 For Luther’s texts in the following, see Mathias Schmoeckel, Das Recht der Reformation
(Tiibingen: Mohr Siebeck, 2014), 67—90, with further references to secondary literature; id.,
“Der Einfluss der Reformation auf die Kanonistik: Kontroversen um die Rechtsquellenlehre
und das ‘gemeine Recht,” Proceedings of the Thirteenth Congress of Medieval Canon Law,
Monumenta Iuris Canonici, series C: subsidia, vol.14 (Citta del Vaticano: P. Kardinal Erd6/Sz.

Anzelm Suzromi, 2010 [2011]), 707-30.
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invariably included acceptance of the pope’s legislative power. However well-
founded the decisions of the decretals might be, the useful contents of the
law could not be an argument in their favor for Luther.5 All laws issued by the
church were, according to Luther, a work of the devil.6

There was one possible exception, though, for the oldest tradition of canon
law, which Gratian himself had “read.” Luther rebuked Gratian not because he
rejected his theories, but because he found them rather outdated. He conceded
that Gratian had acted in good faith, but that his results were insufficient. Par-
ticularly in marital law, Luther found several examples to prove the insuffi-
ciency of Gratian’s canon law. Against the arguments of the law professors in
Wittenberg, some of them close friends, Luther wanted to stop all teaching of
canon law in the university classrooms.

Philipp Melanchthon, Luther’s colleague and eventual successor, at first fol-
lowed Luther’s harsh rejection of canon law, arguing that popes had no right to
enact laws. But in the 1530s he changed his position in this respect as well. In
a lecture on the ancient Canones Apostolorum, he accepted its contents as the
first version of Christian ecclesiastical law.” In his “Apologia” of the Confessio
Augustana, he even argued by drawing on canon law.® He criticized the writ-
ings of canon lawyers rather than canon law itself. Of course, this might just
have been a strategy to persuade the other side.

But unlike Luther, Melanchthon was prepared to listen to his fellow profes-
sors in the Wittenberg law faculty.® Canonists and other lawyers, such as Hen-
ning Gode (1450-1521), Christoph Scheurl (1481-1542), Hieronymus Schiirpf
(1481-1554), Melchior Kling (1504-1571), and later Matthaeus Wesenbeck (1531—
1586) and Eberhard von Weyhe (1553-1633), were prominent spokesmen for
the necessity of canon law. In 1528 Justus Jonas the Elder (1493-1555) argued
for a re-introduction of canon law lectures in Wittenberg. Schiirpf and Kling
argued in their publications that use of the canon law was inevitable, particu-
larly in the fields of marital'® and procedural law, at least as long there was no

5 See Wilhelm Maurer, “Reste des Kanonischen Rechtes im Frithprotestantismus,” ZRG kA
82 (1965): 190—253, 192ff.
For Luther’s thoughts on the sources of law, see Witte, Law and Protestantism, 74.
Wilhelm Maurer, “Reste des Kanonischen Rechtes im Frithprotestantismus,” ZRG KA 82
(1965):190—253, at 219.

8 See Jaroslav Pelikan, “Verius servamus canones,” Studia Gratiana 11 (1969): 367-87, 384ff.;
and Witte, Law and Protestantism, 72.

9 Suggested by Isabelle Deflers, Lex und ordo (Berlin: Duncker & Humblot, 2005), 1331f.

10  Heiner Liick, “Beitrige ausgewdhlter Wittenberger Juristen zur europdischen
Rechtsentwicklung und zur Herausbildung eines evangelischen Eherechts wihrend des
16. Jahrhunderts,” Reformation und Recht (2017): 73-109.
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contradiction to their new theology.!! Protestant lawyers would have to know
canon law as long as there was no new authority in the field.1?

In the end, this opinion prevailed in Wittenberg. Canon law remained useful
for many subjects, therefore, including ecclesiastical law. As Johann Oldendorp
pointed out, canon law was inevitable for the establishment of law courts and
their trials.!3 The University of Wittenberg kept a chair dedicated to canon law,
mostly the primus ordinarius, and continued canon law courses. In the same
way, Melchior Kling had to bring back canon law in order to establish a new
Protestant marital law according to Martin Luther’s new concepts.'* Canon law
continued to inspire some lawyers in this academic tradition,'® such as Justus
Henning Boehmer (1674-1749). In theory, at least, the Decretum Gratiani can be
seen as a subsidiary source of law in German Protestant churches until today.!6

2.2 Melanchthon’s Veneration of Roman Law

While Luther categorically rejected canon law, he slowly gained some respect
for Roman law from his colleagues in Wittenberg. He appreciated it as the
concretization of natural law and an expression of human reasonability. He
argued that Roman law contained a wealth of experience, particularly for sec-
ular issues. Although the ancient Romans had been heathens, they had devel-
oped great skills, superior to those of all modern lawyers. He could not find any
discrepancies between Roman law and his theology. Roman law could claim
validity not only until today, in his view, but even until the day of the last judg-
ment. He advised students to learn Roman law.

11 Rudolf Schifer, “Die Geltung des kanonischen Rechts in der evangelischen Kirche
Deutschlands von Luther bis zur Gegenwart. Ein Beitrag zur Geschichte der Quellen, der
Literatur und der Rechtsprechung des evangelischen Kirchenrechts,” ZrG kx4 36 (1915):
165-413, 203f., on Schiirpf and Kling.

12 See also Law and Protestantism, 72.

13 Friedrich Merzbacher, “Johann Oldendorp und das kanonische Recht,” Fiir Kirche und
Recht. Festschrift fiir Johannes Heckel, ed. S. Grundmann (Cologne: Bohlau Verlag, 1959),
222-40.

14  Law and Protestantism, 72; id. God's Joust, God’s Justice: Law and Religion in the Western
Tradition (Grand Rapids: Eerdmans, 20050, 346ft.; and Johannes Heckel, Lex charitatis, 2d
ed., ed. Martin Heckel (Cologne: Béhlau, 1973), 144£t.

15  See Udo Wolter, “Die Fortgeltung des kanonischen Rechts und die Haltung der protestant-
ischen Juristen zum kanonischen Recht in Deutschland bis in die Mitte des 18. Jahrhun-
derts,” in Canon Law in Protestant Lands, ed. R. H. Helmholz (Berlin: Duncker & Humblot,
1992), 13-48.

16  Johannes Heckel, “Das Decretum Gratiani und das deutsche Evangelische Kirchenrecht,”
Studia Gratiana 3 (1955): 483—537, at 523, on the validity of canon law based on ecclesi-
astical tradition; and Mathias Schmoeckel, Grundfragen des Evangelischen Kirchenrechts
(Tiibingen: Mohr Siebeck, 2023).
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Melanchthon intensified his affections for Roman law and became its fer-
vent admirer, especially after 1525. Together with the court astrologer Johannes
Carion in 1543, Melanchthon published a “Chronic,” in which he referred to
the emperor Lothar (111 of Supplinburg), who had ordered the adoption of
Roman law in the courts of the Empire;'” afterwards Irnerius had rekindled
Roman jurisprudence. As no such enactment can be found, this report has
since become known as the Lotharian Legend. This new idea soon spread to
Italy, where the Lotharian Legend was used to prove the validity of the Roman
law in its integrity, as otherwise the use of every rule in the following centuries
and in the different territories would have to be demonstrated in order to prove
its customary validity.!8

Apparently, Melanchthon did not want to establish the authority of Roman
law based on mere custom as had been the tradition of the Roman Empire,
but he preferred a written enactment. For Melanchthon, the ratio scripta gave
Roman law the legitimacy that he wanted. Indeed, he said, now Roman law
could be regarded as the indication of God’s own law, like the Decalogue—
written guidelines for society and its morals, which would teach humanity jus-
tice. Just like God’s commandments, Roman law had to be proclaimed; thanks
to written forms it could become known. Justinian’s codification and the order
of Emperor Lothar 111 guaranteed the validity of the Roman law in its entirety.
This is how Melanchthon wanted to assure that nobody could deny the author-
ity of Roman law.!9

Melanchthon regarded Roman law as the quintessence of human reason, so
that no hesitation regarding its validity could be tolerated. Melanchthon ven-
erated Roman law as the oracle of nations, which should teach humanity the
exact contents of equity or aequitas. In 1538 he characterized ancient Roman
law as true philosophy, particularly because of its harsh punishment of crimes.

17  Johannes Carion, Chronica (Wittenberg, 1533), 186. Melanchthon’s role as editor was
known only later, and his influence on its contents only in the twentieth century. In his
later writings, Melanchthon continued to use this argument in order to legitimize the use
of Roman law.

18  See Mathias Schmoeckel, “Lotharische Legende,” HRG vol. 3, 2nd ed. (Berlin: 2015),
1056—58.

19 See Guido Kisch, Melanchthons Rechts- und Soziallehre (Berlin: de Gruyter, 1967), 144£,;
James Q. Whitman, The Legacy of Roman Law in the German Romantic Era: Historical
Vision and Legal Change (Princeton: Princeton University Press, 1994), 26ff.; Peter Oest-
mann, “Kontinuitit oder Zasur—zum Geltungsrang des gemeinen Rechts vor und nach
Hermann Conring,” Kontinuitdten und Zdsuren in der Europdischen Rechtsgeschichte,
Rechtshistorische Reihe 196 (1999): 191—210; and Schmoeckel, “Lotharische Legende.”
On the argument of ratio scripta, see Alejandro Guzman, “Ratio scripta,” Ius Commune
Sonderhefte (1981), who emphasizes the humanist influence.
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In its humanity and the richness of its rules, it was superior to all other laws.
Moreover, it was in accordance with all other information on natural law, so
that the Decalogue could even be regarded as its summary: Roman laws are
seen as deduced from natural knowledge, as the rays of divine wisdom, also
comprised by the Decalogue and, therefore, provided always with good conse-
quences. Melanchthon’s readers had to assume that Roman law was nothing
but a longer version of divine natural law. Studying Roman law could accord-
ingly help one to learn about Christian virtues, just like texts from the Bible
and the writings of the Church Fathers.

Evidently, Melanchthon taught the lawyers of Wittenberg to venerate
Roman law. Roman law was not only reasonable, but the most equitable,
sound, and realistic law of all. Everybody should be taught civil law from child-
hood onwards. Roman law was useful for enhancing the power of the Holy
Roman Empire, for ignoring the authority of the pope and the church, and for
granting the freedom of testimony and property. So it was as useful politically
as it was economically.2® Humanists agreed on the dignity of the imperial law
as the heir of antiquity. Obviously, Roman law could be attractive for a great
part of modern society.

But of course, even Roman law could claim authority only as long it did not
contradict Protestant theology or tradition and their understanding of justice
and equity. According to Luther’s idea of a prerogative, abstract Lex Christi,
even Roman law could only be applied if it had been accepted from the per-
spective of Protestant theology,?! but this could generally be assumed. Nor did
Melanchthon negate the concurrence between canon law and the particular
law of the land in principle. He instead opened a large field for lawyers to seek
to fulfill the standards of Protestant theology. For everything that had been
banned in canon law, Roman law now offered a substitute. This was necessary
to close evident lacunae in the present law system, to find solid foundations
for the judiciary, and to provide lawyers with a new approach to jurisprudence.
Where the rejection of canon law was carried out in a stricter way than in Wit-
tenberg—for example, in Basel—the remaining chairs of the law faculty were

20  For the exception of usury by, for example, the first banks, the “Monte di Pieta,” see
Heribert Holzapfel, Die Anfinge der Montes Pietatis (1462-1515) (Munich: Lentner Verlag,
1903; repr. Brussels, 2002).

21 For love of neighbor especially, see Hartwig Dieterich, Das protestantische Eherecht in
Deutschland bis zur Mitte des 17. Jahrhunderts, Jus Ecclesiasticum, no. 10 (Tiibingen: Mohr
Siebeck, 1970), 45.
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dedicated to Roman law only.22 In many instances Roman law had to close the
lacunae left by the abandonment of canon law.

In the end, Melanchthon’s enthusiasm for Roman law helped Protestant
lawyers to concentrate on the Corpus iuris civilis,® whereas the research on the
Corpus iuris canonici remained more in the background. Even in questions of
affiliation, the French Calvinist Francois Hotman (1524-1590)2* did not want
to recur to canon law. He admitted the discrepancy between canon law and
Roman law, but preferred to use Roman law.25 The same approach can be found
even in the new Protestant marital law.26 In order to reintroduce divorce, the
ordinances of the Roman emperors could be used. Roman law studies became
the dominant field of jurisprudence in Protestant universities. This tradition
remained valid until Savigny and his nineteenth century historical school of
law. This element is certainly more than a Protestant bias. Nevertheless, the
eminent progress of German jurisprudence until the nineteenth century had
been influenced by this tradition.

3.3 Rediscovery of Saxon Law

While Luther abhorred canon law and criticized Roman law as a wilderness,
he was rather fond of Saxon law. The Saxon reformers were affected by some
regionalism, which they particularly used for public teaching.?? In the view
of humanists, all times had their own laws, so that the Sachsenspiegel, or
“Mirror of the Saxons” (probably from around 1220)28—a collection of Saxon
customs—could be regarded as the very image of Saxon tradition. Luther
could even equate it with the Old Testament: what Moses had been for the
Jews in the collection of ancient Jewish law, Eike von Repgow had been for

22 See Rudolf Thommen, Geschichte der Universitdt Basel 1532-1632 (Basel: Nabu Press, 1889),
20; on the connection between confession and dogmatic bias in this faculty, see Christoph
Strohm, Calvinismus und Recht (Tiibingen: Mohr Siebeck, 2008), 168ff.

23 Equally, Whitman, The Legacy of Roman Law, 32ff,, 232, where Roman law is envisaged as
“vector of rationalization.”

24  See Donald R. Kelley, Frangois Hotman: A Revolutionary’s Ordeal (Princeton: Princeton
University Press, 1973); and Mathias Schmoeckel, “Francois Hotman,” in Great Christian

Jurists in French History, ed. Rafael Domingo and Olivier Descamps (Cambridge:

Cambridge University Press, 2019), 149—72.

25  Francois Hotman, De Gradibus Cognationis et Affinitatis: Libri duo (Paris, 1547), 16f.

26  Anneliese Sprengler-Ruppenthal, Gesammelte Aufsitze zu den Kirchenordnungen des 16.

Jahrhunderts (Tiibingen: Mohr Siebeck, 2004), 202-50, 221ff,, 373.

27  Gerald Strauss, Law, Resistance, and the State: The Opposition to Roman Law in Reforma-
tion Germany (Princeton: Princeton University Press, 1986), 198ff.

28  Peter Landau, “Der Entstehungsort des Sachsenspiegels. Eike von Repgow, Altzella und
die anglo-normannische Kanonistik,” Deutsches Archiv 61 (2005): 73—101.
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Germany in the Sachsenspiegel. This comparison was not meant to lessen the
significance of the Pentateuch, but it indicated rather Luther’s esteem for the
Saxon law tradition. Moses’s “writings” had provided a formidable law for his
society, but it did not hold the authority of God’s own law, the Decalogue. None
of these laws was perfect, but had to ensure the prosecution of crimes by the
government. In the same way, the “Mirror of the Saxons” helped to deter the
population from committing crimes. Luther supposed the Saxon law tradition
to be easier to handle in court, but he wanted to leave the decision about the
best source of law to the lawyers.

Even Philipp Melanchthon, in spite of his particular veneration for Roman
law, developed some ideas that were open to the use of Saxon law. Fundamen-
tally, he rejected lay judges and jurors; he demanded that the deciding mem-
bers of the court should have received a university education. They should act
publicly, to demonstrate the law to the people. This necessarily demanded
some training. In his Loci communes, he particularly demanded the necessity
of public punishment. He did not want to prescribe to lawyers how to handle
legal procedure. But he clearly preferred a trial in public, which could educate
the population. Moreover, he preferred easy and short procedures to long and
learned debates. This was, of course, the character of the courts in the Saxon
tradition. For this reason, he preferred the procedural rules of the “Mirror of
the Saxons.”

There was a noticeable movement at the University of Wittenberg to prefer
the local legal tradition to “foreign” laws. The lawyers tried to argue that neither
canon nor Roman law had ever been acknowledged in Saxony,?? so that Saxon
law was the only option. For the same reason, other scholars worked on the
textual tradition of the “Mirror of the Saxons” and its glosses. In 1542, a pro-
fessor at the University of Wittenberg, Melchior Kling (1504-1571) offered his
prince, the Elector of Saxony, a new, systematically ordered version of the “Mir-
ror of the Saxons.” He worked on the edition until his death, and his sons could
finish the new edition only in 1572.3° Kling divided the material into four parts,
distantly inspired by the ancient Roman lawyer Gaius. But from the beginning,
he underlined the importance of orality in legal procedure. Contrary to Roman

29 See Strauss, Law, Resistance, and the State, 9off.

30  Melchior Kling, Das Gantze Sechsisch Landrecht mit Text und Gloss/ in eine richtige Ord-
nung gebracht/ durch Doctor Melchior Klingen von Steinaw/ an der Strassen/ itzo zu Halle,
Doch mit dieser Erklerunge/ das er den Stenden/ die das Sechsisch Recht gebrauchen/ nicht
genugsam/ Sondern der Alte Sachssenspiegel/ sonderlich Doctor Christoff Zobels/ welcher
wol erklert/ dabey sein mus/ Wie in Epistola dedicatoria erhebliche und genugsame ursa-
chen angezeiget werden sollen (Leipzig, 1572); a second edition followed in 1577, a third in
1600.
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law procedure, the necessity to resolve matters on the day of the trial helped to
settle cases quickly, which would help poorer people in particular. He admitted
the existence of some reasons and forms for swift justice, even in the ius com-
mune, but this only proved that this general difference was not essential, and
that Saxon law remained superior.

In the same way, Matthias Coler (1530-1587) argued for the superiority of
the “Mirror of the Saxons” over Roman law in the field of court procedure.
This argument can be found again in the writings of Matthew Wesenbeck and
others. The orality and concentration of Saxon legal procedure on the days of
public trial were more convincing than material law issues.

Konrad Lagus (c.1500-1546)3! wrote an exhaustive manual on Saxon law
around 1537, which was published only in 1597 by Joachim Gregorii von Pritzen
(1527-1599).32 Lagus presented the Saxon ways of legal procedure according
to the principles of the ius commune. He thus wanted to integrate the advan-
tages of Roman law, such as the differences between property (dominium) and
possession (possessio), as well as between the protection of possession by “pos-
sessory” or “petitory” actions. As he wanted to combine the advantages of the
different legal traditions, he referred to them only from time to time.

An addition called Ein kurtzer und niitzlicher Process (A short and useful
trial), according to the customs of the city of Magdeburg, was added, probably
by the editor, Joachim Gregorii. He wanted to prove that the book was in accor-
dance with the Saxon law court trials of the first and second instance. He even
claimed to have learned this as a student of Martin Luther and Melanchthon,
as well as of Hieronymus Schiirpf and Melchior Kling. The orality of the Saxon
legal procedure was to be preferred to other laws. He therefore concentrated
on the Saxon law tradition alone, instead of comparing it to other laws. So he
presented the Saxon procedure from the first legal action until the sentence
of appeal. Following him, Hermann Conring, Justus Henning Boehmer, and
Christian Thomasius also praised the simplicity of German legal procedure.33

31 On him, see Hans Erich Troje, “Konrad Lagus (ca. 1500-1546).” On the use of the loci as
a method, see “Melanchthon in seinen Schiilern,” Wolfenbiitteler Forschungen, no. 73, ed.
Heinz Scheible (Wiesbaden: Harrasowitz Verlag, 1997), 255-83.

32 See Roderich von Stintzing and Ernst Landsberg, eds., Geschichte der Deutschen Rechtswis-
senschaft, vol. 1 (Munich: Oldenbourg, 1880), 304n1.

33 See Knut Wolfgang Norr, Naturrecht und Zivilprozefs: Studien zur Geschichte des deutschen
ZivilprozefSrechts wihrend der Naturrechtsperiode bis zum beginnenden 19. Jahrhundert
(Ttibingen: Mohr Siebeck,1976), 11ff. Many authors valued Saxon law, even Conring: see
Hermann Conring, “De Nomothetica/Uber die Gesetzgebung,” th. 64, trans. A. Paul, ed. H.
Mohnhaupt, Prudentia legislatoria, Bibliothek des Deutschen Staatsdenkens (Munich: C.
H. Beck, 2003), 7-87, at 75.
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Other benefits were seen in Saxon law as well. Compared to Roman law, the
Saxon law in general could be seen as the lord, whereas civil law had to remain
the servant.34 Even the apparent differences had the advantage of giving the
authors more freedom to choose the best solution.

In the end, it was not only the advantages of the ancient “German proce-
dure” that recommended the use of Saxon law, but also the greater freedom the
lawyers gained by it. Lawyers had to find a way of combining the different legal
traditions and could determine the new criteria according to their convictions.
The more the “Mirror of the Saxons” offered alternatives, the more scholars
were free to establish the necessities of a modern legal order.

The tradition of Roman imperial law might have been venerated, but claim-
ing the intellectual improvements of Saxon law gave the lawyers of the Saxon
Protestant universities the liberty and autonomy to separate from the Holy
Roman Empire and its old legal traditions. Saxon law even gave the lawyers
of the University of Wittenberg a foundation to find arguments against the
emperor. The research into the German law tradition was meant to increase
the autonomy of Protestant lawyers against the imperial lawyers.3> Those
motives were admitted by editors like the important Melchior Goldast von
Heiminsfeld (1578-1635).

3 University of Basel

Since its beginning in the fifteenth century, the University of Basel had been
a place of canon law teaching. Peter of Andlau had been a famous canon law
professor.3¢ Students could obtain a lic.jur—degree in canon law; for a doc-
tor iuris utriusque, students had to study ten years.3” In 1529, the Reformation
was introduced in the university and city of Basel, and it was probably
the Protestant theologian Johannes Oekolampadius who reorganized the

34  Hans Erich Troje, “Gemeines Recht und Landesbrauch in Bernhard Walthers (1516-1584)
Traktat ‘De iure protomiseos’” in Studien zur europdischen Rechtsgeschichte: Festschrift fiir
Helmut Coing zum 28 Februar 1972 (Frankfurt am Main: Klostermann, 1972), 151-69, at 165.

35  Donald R. Kelley, Foundations of Modern Historical Scholarship (New York: Columbia Uni-
versity Press, 1970), 242, on the example of Dumoulin and Cujas for the antiquarians—
and consequently for the Protestants.

36  Ernst Staehelin, “Die Universitéit Basel in Vergangenheit und Gegenwart,” Archiv fiir das
schweizerische Unterrichtswesen 45 (1959/60): 123, at 13.

37  Hans Rudolf Hagemann, “Jurisprudenz und Rechtsleben in den ersten Jahrzehnten der
Universitat Basel,” Gestalten und Probleme aus der Geschichte der Universitit Basel, ed.
Ernst Staehelin et al. (Basel: Helbing & Lichtenhahn, 1960), 29-54, at 32.
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university. In the law school, only the teaching of Roman law, consisting of the
courses on the Institutes, the Pandects, and the Codex, justified three chairs
dedicated to these subjects.

The University of Basel had known a discussion on the prevalence of Roman
or canon law since the first years of the sixteenth century. Guido Kisch pub-
lished short tracts on this question from Johann Ulrich Surgant (from 1502)
over texts from Thomas Murner (1518 and 1519), Claudius Cantiuncula (1522
and 1534) as well as Johannes Sichardus (1528 and 1530).28 In Basel, Bonifacius
Amerbach, a friend of Erasmus of Rotterdam, continued to lecture on Roman
law and used the authority of Philipp Melanchthon to underscore the author-
ity of Roman law.39

Another discussion concerned the medieval authors of ius commune.
Humanism in theology meant to discredit the old authors since the Church
Fathers, but could law be continued without the authorities of medieval jurists
Bartolus de Saxoferrato and Baldus de Ubaldis? In Basel, like the humanists
from Lorraine, Claudius Cantiuncula (Claude Chansonnette, 1490-1560), who
taught Roman law from 1518 to 1524, thought the old authorities indispensable.
Bonifacius Amerbach started his teaching in 1524 with his famous Defensio
interpretum iuris civilis. The old authors should not be regarded according to
their Latin, but with regard to their qualities as lawyers.

4 France

41 Triumph of Roman Law

Domenico Maffei was speaking of the “return of Roman law in France” already
in the sixteenth century.#® Of course, Roman law had been present in the
French universities since the thirteenth century. In southern France, the
Roman law tradition (pays du droit écrit) was regarded as the decisive legal
tradition. But even in northern France, in the provinces of the coutumes, the
authority of Roman law, at least as a theory, had been recognized.*! The prog-
ress of jurisprudence in the sixteenth century led to the triumph of Roman law

38  Guido Kisch, “Die Anfinge der Juristischen Fakultdt der Universitit Basel 1459-1529,”
Studien zur Geschichte der Wissenschaften in Basel 15 (1962): 327-38.

39  Guido Kisch, Melanchthons Rechts- und Soziallehre (Berlin: De Gruyter, 2019), 214—20,
with Melanchthon'’s tracts on De Irnerio et Barolo iurisconsultis oratio [1537].

40 Domenico Maffei, Gli inizi dell'umanesimo giuridico (Milan: Giuffre, 1956), 182ff.

41 Piano Mortari, Diritto romano e diritto nazionale (Milan: Giuffre, 1962), 8. The references
for the following can be found in Mathias Schmoeckel, Das Recht der Reformation in
Frankreich (Tiibingen: Mohr Siebeck, 2023).
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in French law faculties on different levels. In the work of the greatest French
lawyers of this age, such as, among others, Jacques Cujas (1522-1590), Francois
de Connan (1508-1551), André Tiraqueau (1488-1558),%2 Francois-Eguinaire
Baron (1495-1550), and Denis Godefroy (1549-1622), the Roman law tradi-
tion continued to achieve famous new works, commentaries, and manuals
of Roman law destined to advance the jurisprudence of the time. Certainly,
Roman law dominated in the faculties as the chief subject of education. But
the achievements of the professors can be found on different levels, namely,
in establishing new sources, new historical insights into the history of Roman
law, and a dogmatic perspective.

But the French discussion of this time is marked moreover by the difference
of standpoints. In his Antitribonien ou discours d'un grand et renomme iuriscon-
sulte de notre temps sur lestude des loix, written in 1567 and published in 1603,43
Francgois Hotman (1524-1590), the most famous Calvinist lawyer of France,
challenged the traditional authority of Roman law for France.** He argued that
it had never been enacted in France. Although there had been kings of France
for at least eight hundred years, Roman law had been taught in the kingdom
for only the past three hundred years. In contrast to Melanchthon, he did not
invent a law establishing the authority of Roman law. Instead, he compared
the ancient Roman law, referring to the paterfamilias or the Roman slaves, in
order to show the difference in contemporary law. He did not want to deny the
scientific value of Tribonian’s achievement. The Corpus iuris civilis should be
studied for its academic achievements, but Europe’s law had been re-invented
by Irnerius and Gratian. France, however, needed a new legislation.

4.2 A Critical Use of Canon Law

Traditionally, France was regarded as a country void of canon law since the
Protestant Reformation; only much later authors, such as Louis de Thomassin
(d’Eynac, 1619-1695), returned canon law to the kingdom.*5 In reality, however,
canon law held an important place in practice and within the faculties at the
beginning of the sixteenth century. The rather classical canon lawyer Pierre
Rebuffe (1487-1557) already questioned the authority of the church in France,

42 Giovanni Rossi, Incunaboli della modernita. Scienza giuridica e cultura umanistica in
André Tiraqueau (1488-1558) (Turin: Giappichelli, 2007), 238-51, on discretionary power
of judges.

43  RalphE. Giesey, “When and Why Hotman Wrote the Francogallia,” Bibliothéque d’human-
isme et Renaissance 29 (1967): 581—611.

44  Kelley, Francois Hotman, 125.

45  Jean Gaudemet, Les Sources du droit canonique, vIII‘~xx° siécle (Paris: CERF, 1993), 197.
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much in favor of the competence of the royal courts.*¢ Charles Dumoulin
(1500-1566) taught that canon law was applicable only in the territories where
the pope had the right of legislation.

In France, however, canon law and papal constitutions could not deviate
from French law.#” This was based on the Pragmatic Sanction, enacted in
Bourges in 1438, which established the independence of the Gallic church, con-
firmed in the Concordat of Bologna in 1516. Francois Le Douaren (1509-1559)
was a little more permissive in admitting the applicability of the Decretum,
whereas he thought the decretals to be worse, and the Liber Sextus, according
to him, had never been accepted in France. Right from the beginning, there-
fore, the French discussion of canon law concentrated on its applicability in
France rather than on its evaluation from a theological perspective. Francois
Hotman, however, rejected canon law: it would lead to the ruin of all law, he
thought.*® Only the Decretum Gratiani could be regarded as acceptable.#?

Increasingly, the history of church law became a major argument in the reli-
gious debate. The search for the original church, therefore, was used to ques-
tion the legitimacy of the authority of the Roman Church in secular matters.
Protestant lawyers like the French Calvinist Pierre Pithou (1536-1596) turned
their interest to early canon law with the intention of proving what the law
of the first Christians and the first church had been. If this original form of
Christian law did not know the pope and his privileges, then his claim for supe-
riority could be rejected. From this perspective, the first church constituted an
ideal to which the modern church should revert, and it was up to historians
to determine its true and original character. Together with his three brothers,
Pithou belonged to the most eminent humanists of France. Pierre and Frangois
Pithou reedited the Corpus iuris canonici in 1587, as well as the late-antique
Legum Romanarum et mosaicarum collation. This was also a means to defend
Gallican liberties.

Other authors worked on the traditional liberties of the Gallican church.
Pithou’s publication, Les libertez de leglise gallicane, is considered to be the

46 Howell A. Lloyd, “Constitutional Thought in Sixteenth-Century France: The Case of Pierre
Rebuffi,” French History 8 (1994): 259—75.

47  Brigitte Basdevant-Gaudemet, Histoire du droit canonique et des institutions de [église
latine xv*—vx* siécle (Paris: Economica, 2014), 21f., 467—70, 475.

48  On this perspective, see Rodolphe Dareste, Essai sur Frangois Hotman (Paris: Nabu Press,
1850), 28ff., 36.

49  Mario Turchetti, Concordia o tolleranza? Frangois Bauduin (1520-1573) e i “monnoyers”
(Geneva: Librairie Droz, 1984), 129, 320ff.



264 SCHMOECKEL

classic summary of this position.5° In his Ecclesiae Gallicanae in schismate sta-
tus, published in 1594, he collected the arguments for French independence,
drawing on historical developments. Francois Le Douaren’s®! 1557 publication
De sacris Ecclesiae ministeriis & beneficiis libri octo®? became famous. How
should the priest in the country be paid? Le Douaren used history to establish
a system which even Lutherans could accept.

In 1550 a scandal ensued concerning the beneficiaries of clerics in France:
did they have to pay their levies to the king or to the pope? The king favored
the thought of quitting the Roman Church altogether, following the English
example. He asked Dumoulin to write an opinion proving that the payment
belonged to the kingdom. Dumoulin’s book on the administration of beneficia-
ries and the apostolic datary was written for this purpose. In the end, pope and
king maintained their alliance, and Pierre Lizet, president of the Parlement of
Paris, started a persecution for heresy against Dumoulin, who for the rest of his
life could no longer safely stay in France. Obviously, canon law was not ignored
in France, but the literature flourished in order to strengthen the French posi-
tion against the pope.

4.3 The Coutumes as the Essential French Law
In the sixteenth century, France developed a new esteem for its own legal tra-
dition. In 1517, Barthélemy de Chasseneuz (Chassaneus, Chassené, 1480-1541),
published his Commentaria in consuetudines ductus Burgundiae, a commen-
tary on the coutume of Burgundy. The Commentaria also used the ius commune
tradition for new humanistic inspirations.>3

However, Charles Dumoulin’s work on the Coutume de Paris, which he pub-
lished with his commentaries in 1552, became much more famous. In 1540
Dumoulin had converted to Protestantism. This inspired France to a new

50  Donald R. Kelley, “Fides Historiae, Charles Dumoulin and the Gallican View of History,”
Traditio 22 (1966 ): 347—402, http:/ [www.jstor.org/stable/27830814, 352n14.

51 Olivier Descamps, “Le Douaren, Frangois,” in Dictionnaire historique des juristes frangais
x11e-xxe siécle, ed. Patrick Arabeyre (Paris: PUF, 2007), 630f; Maximilian Herberger,
Dogmatik. Zur Geschichte von Begriff und Methode in Medizin und Jurisprudenz (Frankfurt
am Main: Vittorio Klostermann, 1981), 260.

52 Kelley, “Fides historiae,” 361, on Franciscus Duarenus, “De sacris ecclesiae ministeriis ac
beneficiis libri octo,” Opera omnia (Lucca, 1768), 185ff.

53  Patrick Arabeyre, “Entre priscus docendi stylus et nova docendi methodus. Visions renais-
santes du panthéon des juristes francais,” Historia et Ius 8 (2015), 1-16, at 10; Bruno Méniel,
Lhumanisme juridique est-il un humanisme? Le cas du Catalogus gloriae mundi de
Barthélemy de Chasseneuz, “L'Humanisme juridique. Aspects d'un phénomene intellec-
tuel européen,” in Esprit des lois, Esprit des lettres, vol. 14, ed. L.-A.Sanchi (Paris: X. Prévost,

2022), 257—73.
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interest in its own local laws and influenced legal ideas in France as well as
its colonies.5* Dumoulin himself was called the Papinien Frangois. He did
not ignore the ius commune but emphasized the French development in con-
trast to the Italian tradition. His treatment of legal history was meant to prove
the greatness of France and the independence of French law and its sources.

The French discussion was marked by a progressing national sentiment.>®
The Parlement of Paris, the highest court of the central part of the French king-
dom, debated whether Roman law had to be considered the supreme law of
the Christian tradition, or whether France’s own law tradition, especially the
coutumes, had to be preferred.

In Bourges the debate started as to whether the Breton Francois Le Douaren,
when called to the Parlement of Paris in 1547, should be succeeded by a spe-
cialist of Roman law or French legal history. By choosing Francois Baudouin
(1520-1573), the faculty chose a specialist on both as a compromise.

Francois Hotman (1524-1590) once again defended a more radical position,
not so much in his Antitribonien but in his Francogallia of 1573, a reaction to
the St. Bartholomew’s Day Massacre. Hotman defined France by drawing on its
history, equating the Gauls of Vercingetorix with the Franks of Clovis. He found
an essential identity in these epochs, so that he spoke only of “Franco-Gallia,”
which at the same time underlined the difference from the Romans. For Hot-
man, the Gauls and the Franks had never surrendered their original liberty
to the Romans. The Lex Salica was considered as a means to save the royal
independence and the essential form of the kingdom (regni Francogalliae
constituendi forma). Comparing Gaulish and Frankish legal history, Hotman
established general traits of the French kingdom, mostly in order to limit royal
power. He considered the Merovingian placita, just as the curia regis, as inde-
pendent institutions that initiated the French courts of law and the admin-
istration of the realm. In the end, since the beginning of the realm, curators,
alongside the king, had administered the kingdom. For this reason, the king
could not be identical with the kingdom, just as a captain could not be con-
founded with his ship. Since the late Middle Ages, royal powers were limited
by principles and the competence of magistrates, such as the lawyers of the
Parlement of Paris.

54 Francois-Olivier Martin, Histoire de la coutume de la prévété de Paris, Vol. 1: Introduction,
[état des personnes, la condition des biens; Vol. 2: La propriété et les droits réels (Paris:
Forgotten Books, 1922, reprint 1995).

55  Jean-Louis Thiereau, “L'alliance des lois romaines avec le droit Frangais,” in Droit Romain,
Jjus civile et droit frangais, Etudes d’Histoire du Droit et des Idées Politiques, vol. 3, ed.
Jacques Krynen (Toulouse: Presses de 1'Université des Sciences Sociales de Toulouse,
1999), 34774, at 355.
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In the following decades, French nationalism became more important.
French replaced Latin as the language of law in legal literature, legislation, and
jurisprudence. Eminent historians and editors, such as the brothers Pithou and
their Leges Visigothorum, helped to question the established authorities of Cor-
pus iuris canonici and Corpus iuris civilis®® in France. The discussion later asked
whether all coutumes were equal in importance or just in their rank, or if some
were more important.

This generation used law, in particular Roman law, to unify the kingdom
and to develop ideas to protects the kingdom’s legal institutions as well as the
citizens. It has been regarded for along time as the Golden Age of French law.5”

5 Amalgamation

5.1 Canon Law and Its Inherent Qualities
In Saxony, Eberhard von Weyhe (1553-1633) started a new approach for defin-
ing the applicability of Roman and canon law, which many followed. Although
historical research would show that popes never had any right of legislation,8
he wanted to accept the inherent quality of canon law, especially in cases not
regulated by Roman law. So he tried to determine general criteria for the appli-
cability of the different laws. Matters in which canon law was still necessary
could be found particularly in the laws of succession, obligations, and votes,
as well as in family law. It was wrong to assume that modern jurisprudence
could be based on Roman law alone. The old papal law, therefore, still had to
be studied, amended, and taught.

A professor in Altdorf, Konrad Rittershausen (1560-1613),°° developed
simple rules to determine the application of canon law:

56 Brigitte Basdevant-Gaudemet, “Pithou, Francois,” “Pithou, Nicolas,” and “ Pithou, Pierre,”
in Arabeyre, Dictionnaire historique des juristes frangais XITle-xXe siécle, 627—29; Kelley,
Foundations of Modern Historical Scholarship, 250ff.; on the instrumentalization of legal
history in the contest of confessions, see Christoph Strohm, Calvinismus und Recht
(Ttuibingen: Mohr Siebeck, 2008), 320ff.

57  Winfried Dotzauer, Deutsche Studenten an der Universitdit Bourges. Album et liber amico-
rum (Meisenheim am Glan: Hein, 1971), 43.

58 Eberhard a Weyhe, De controversia an jus Pontificium siue Canonicum, merito & licité,
in scholis, & foro fidelium, locum obtinere, doceri, obseruari, ac Publice priuataeque util-
itatis, denique humanae necessitatis gratia, ipsius commercium fidelibus concedi possit?
(Wittenberg, 1588), D1".

59 On Rittershausen, see Johann August Ritter von Eisenhart, “Rittershausen, Konrad,” in
Allgemeine Deutsche Biographie, vol. 28 (Leipzig: Duncker & Humblot, 1889), 698—701.
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— Canon law should be applied whenever civil law—he was referring to the
Roman law tradition here—was unclear;6° otherwise, Roman law should
prevail.

— Canon law could be used to supplement Roman law—for example, in mar-
ital matters, contracts, obligations (in pactis, stipulationibus, and Emphy-
teusi), usury, beneficiaries, testaments, tithes (decimis), oaths, and all
questions of legal procedure.

— When ius civile conflicted with ius canonicum, Roman law should be fol-
lowed in secular matters, but canon law in ecclesiastical courts, particularly
in Roman Catholic countries.

— But with regard to religious questions, canon law was regarded as more use-
ful in many countries.

— In case of doubt, nobody should assume a discrepancy between civil and
canon law.

In the end, all major matters of canon law could be cited in Protestant courts,

at least in a supplementary way.

Christian Thomasius (1655-1728), law professor in Halle, worked on a
synthesis of these different strategies to legitimize the use of canon law. He
published a commentary on Giovanni Paolo Lancilotti’s handbook of canon
law written by the famous law professor from Wittenberg, Caspar Ziegler
(1621-1690). This manual, first published in 1713, was dedicated to canon law
instruction in Protestant universities. Thomasius pleaded in many instances
for the applicability of canon law not only in universities but also in court. Stu-
dents needed to know canon law more than even the local ordinances of their
territories or Roman law. Of course, canon law had some disadvantages, but
judges, professors, and students needed to be informed about the shortcom-
ings of law. Students should be warned of the prejudice that canon law had
been abandoned, and rather should recognize its persistent benefit.

Other authors, however, were less inclined to admit the use of canon
law. Hermann Conring (1606-1681) wrote a short tract against the heresy of
“Hildebrand” (Pope Gregory viI), evident in Gregory’s Dictatus Papae. As
this could be seen as the basic program for the legislation of the following
popes, Conring asserted that the Roman Catholic Church, as well as its law,
had become heretical themselves. In his famous publication on the history of

60  Cunrad Rittershusius, Differentiarum juris civilis et canonici seu pontificii libri Septem,
Utriusque Iuris Studiosis apprime utiles & necessarij (Strasbourg, 1618), 18f.: The first prin-
ciple is that, when things are obscure or dubious in civil law, they have to be defined by
canon law, and the canons have to be observed.
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German law, De origine iuris Germanici,®! he used the complaints of medieval
popes about deficiencies of German law practice to prove that canon law had
hardly ever been introduced to Germany. Once again, historical arguments
were used to prove what should be regarded as the present law of the land.

Many authors followed him, such as Samuel Stryk (1640-1710). Even more
radically, the Prussian Johannes Brunnemann (1608-1672) regarded canon law
only as the law of the Roman Catholic Church, which could only exceptionally
be used outside, if its admission to the law of the land could be proved. In
the end, canon law could still be applied when useful. Luther’s resentment,
though, continued to dominate the official opinion.

5.2 The Natural Law School

In the quest for a new law, many Protestant authors used the natural law
approach advised by Melanchthon. Of course, the uses and conceptions of
natural law changed tremendously. Still, legal uses were inevitable. Lutheran
and Calvinist authors knew canon law quite well and used this tradition for
those subjects in which canon law traditionally had prevailed, the laws estab-
lishing hierarchy, procedure, ecclesiastical order, family and criminal law, but
also ethical corrections of civil law, such as the validity of contracts and good
faith.

Grotius’s description of the law of nature, his De iure belli ac pacis libri tres of
1615, contained, therefore, many subjects taken from the canon law tradition.2
The Protestant background of the natural law authors of the seventeenth
and eighteenth centuries was known in their time. The German Jesuit Ignaz
Schwarz (1690-1763)53 wrote an extensive book on the confessional prejudices
of these natural law authors. As Grotius slowly came to dominate the new
international public law,%* this was one way in which the natural law tradition
gradually modernized the European legal order.

61 See Frank L. Schifer, juristische Germanistik. eine Geschichte der Wissenschaft vom
einheimischen Privatrecht (Frankfurt am Main: Klostermann, 2008), 59 ff.

62  James Muldoon, “Hugo Grotius, Medieval Canon Law and the Creation of Modern
International Law,” in Proceedings of the Ninth International Congress of Medieval Canon
Law, ed. Martin Bertram ( Berlin: De Gruyter, 1992), 1157—64; idem, “The Contribution of
the Medieval Canon Lawyers to the Formation of International Law,” Traditio 28 (1972):
483-97.

63 See Harald Dickerhof, Land, Reich, Kirche im historischen Lehrbetrieb an der Universitiit
Ingolstadt (Ignaz Schwarz 1690-1763) (Berlin: Duncker & Humblot, 1971), 35; on this work,
132ff.

64  Bjorn Florian Faulenbach, “Rolle und Bedeutung der Lehre in der Rechtsprechung der
Internationalen Gerichtshofe im zwanzigsten Jahrhundert,” in Rechtshistorische Reihe
(Frankfurt am Main: Peter Lang, 2010), 407.
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6 Conclusion

For most matters, Roman law as well as canon law were too important in the
ius commune tradition, which had been developed from the thirteenth century
onward, to be neglected or forgotten. The offices of magistrates, the hierar-
chy of functionaries, legal procedure, public finance, family, and criminal and
international law could not be conceived without the pioneering influence of
canon law. Protestant reform, however, gave cause to reconsider the impor-
tance of these traditional sources of law: it provided lawyers with good reason
to re-evaluate canon law, which had assumed an increasingly dominant posi-
tion in the Middle Ages. European Protestants developed a new admiration
for Roman law, as well as new reasons to honor the local legal tradition, which
until the sixteenth century had hardly any dignity.

Due to the humanistic assumption that all ages needed their own laws, both
canon law and Roman law—notwithstanding their internal and dogmatic
values—could be seen as examples of good law, but no longer as contemporary
law. The more dominant the national laws became, the less ancient and medi-
eval legal traditions could be regarded as fundamental for the state. Instead,
these subjects became part of history, while the local tradition was regarded as
a way to understand national legislation.

In France, Frangois Baudouin (1520-1573),%% from Artois, argued in his De
Institutionae historiae universae, from 1561,56 that truth had to be established
with respect to the history of any subject. Laws could not be understood by
ignoring their historical background. Law experts had to know history in
order to understand the rules.5” For this reason, the legal historian Roderich
von Stintzing (1825-1883) regarded Baudouin as “the first legal historian,” who
had helped to use legal history for the recognition of law.%® Two years later,
Jean Bodin (1529/30-1596) published his Methodus ad facilem historiarum cog-
nitionem.%® Instead of fallible human evaluation, a sound recognition of law

65  Alain Wijffels, “Baudouin, Francois,” Dictionnaire historique des juristes frangais, 69f;
Mario Turchetti, Concordia o tolleranza?, 200; Gary W. W. Jenkins, Calvin’s Tormen-
tors: Understanding the Conflicts That shaped the Reformer (Ada, MI: Baker Academic,
2017), 94f.

66  SeeMichael Erbe, Frangois Baudouin (1520-1573) (Genéve: Giitersloher Verlagshaus, 1984),
1noff.

67  Kelley, Foundations of Modern Historical Scholarship, 18.

68  Roderich von Stintzing, Geschichte der Deutschen Rechtswissenschaft (Munich:
Oldenbourg, 1880), 382.

69 For this book, see Sara Miglietti, Jean Bodin, une pensée en mouvement. Etude des variants
entre les deux redactions de la Methodus (1566, 1572), Nouvelle Revue du Seiziéme Siécle
(Geneva: Librairie Droz, 2022).
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needed precise knowledge of the local, temporal, and cultural environment.
This would help to establish true historiography. This approach presupposed a
true nature of each people, based on its history, geography, and even climate.
In the eighteenth century, history became, in the perspective of Romanti-
cism, a way to eliminate the individual factor. So when Savigny developed his
ideas on the historic school of law, his intention was to scrutinize legal history,
Roman and canon law, and the national particularities, in order to distinguish
finally obsolete law, confined to history, from the current law of the land.



CHAPTER 15
Church Laws as a Means of Ecumenical Dialogue

Mark Hill, KC

Through the comparative study of the various juridical instruments
of the Churches ... it is possible to explore critically the extent to
which different Christian traditions share common principles in
their canons and other instruments of internal governance.

—His All Holiness Bartholomew 1, Archbishop of Constantinople,

Ecumenical Patriarch

John Witte, a Canadian by birth and a Calvinist by nurture, has wandered
somewhat from his nation and denomination in his scholarly and spiritual
life. His academic output is marked by the catholicity of his interests, and the
breadth and depth of his research. Both personally and through the center he
has led with such distinction at Emory University, he has taught and published
on every conceivable area where religion and law converge, hence the richness
of this Festschrift. For pedestrian scholars, such as myself, with more limited
horizons and less exotic habitats, a single subject must suffice. This chapter
therefore has a narrower topic and a shorter reach. It considers the significance
of the law and polity of different Christian traditions and draws on the work
of the Colloquium of Anglican and Roman Catholic Canon Lawyers, supple-
mented more recently by the activities of the Panel of Experts in Christian Law.
The cumulative effect of this study has identified certain universal principles
of Christian law which can be deployed to deepen and to give greater traction
to the current ecumenical endeavor, something now recognized at the highest
level in the World Council of Churches.!

The purpose of the law for Christian communities is much the same today
as it was in the days of the early church: to regulate the functioning of the

1 See, in particular, Norman Doe, “The Ecumenical Value of Comparative Church Law: Towards
the Category of Christian Law,” Ecclesiastical Law Journal17 (2015):135-69. See also Norman Doe,
ed., Church Laws and Ecumenism: A New Path for Christian Unity (London: Routledge, 2021).
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community of faith and the conduct of its component members by a combina-
tion of commands, prohibitions, and permissions. The law may appear only to
be concerned with order and discipline,? but in truth it touches upon spiritual,
theological, pastoral, and evangelistic concerns at the heart of the Christian
faith. In a speech to mark the fiftieth anniversary of the Society for the Law of
the Eastern Churches, Pope Francis stated:

Many of the theological dialogues pursued by the Catholic Church, espe-
cially with the Orthodox Church and the Oriental Churches, are of an
ecclesiological nature. They have a canonical dimension too, since eccle-
siology finds expression in the institutions and the law of the Churches.
It is clear, therefore, that canon law is not only an aid to ecumenical
dialogue, but also an essential dimension. Then too it is clear that ecu-
menical dialogue also enriches canon law.?

Law ought not to be seen as a negative and oppressive legalistic instrument: as
applied ecclesiology, it contributes to sustaining and expressing the freedom
of all God’s children.# The integrity of a church, or indeed any secular institu-
tion, depends upon certain beliefs and behavior being common to all its mem-
bers.5 Christ himself instructed his apostles to bind and to loose, and thus the
apostles began a process of lawmaking for the Christian church.®

1 Common Vision

The World Council of Churches’ Faith and Order Commission paper,
The Church: Towards a Common Vision (2013), which was twenty years in

2 See, by way of example, Mark Hill, “Due Process as a Principle of Anglican Canon Law,” in
The Right to Due Process in the Church; A Comparative Ecclesiastical Approach, ed. Rik Torfs
(Leuven: Peeters, 2014), 15.

3 “Udienza ai partecipanti al Convegno promosso dalla Societa per il Diritto delle Chiese
Orientali,” Sep. 19, 2019, https://press.vatican.va/content/salastampa/it/bollettino/pubblico
[2019/09/19/0714/01466.html.

4 Robert Ombres, op, “Why Then the Law?” New Blackfriars 55 (1974): 296—304. See also Nor-
man Doe, “Towards a Critique of the Role of Theology in Engli