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HERITAGE AND
ENVIRONMENTAL LAW

Federica Cittadino

1: Introduction

This chapter aims to illustrate the multiple and bidirectional relationships between heritage studies
and environmental law. As noted by Gentry and Smith (2019, 1155), the link between environmen-
tal problems and the concept of heritage is already present in the work of Lowenthal, one of the
founding figures of heritage studies. Reading heritage studies in light of environmental problems is
nowadays particularly topical because current environmental crises, such as the increasingly more
evident effects of global warming and the loss of biodiversity, risk compromising in a serious way
the integrity of protected heritage (Apgar 2017; Kim 2011; Maffi 2005). In a complementary way,
preserving heritage may play a fundamental role in supporting conservation and increased resil-
ience against environmental degradation (Ekblom et al. 2019; UNESCO 2008; Winter 2013, 533).

While the factual relationship between heritage and the environment has been addressed in the
literature, at least partially, it is less so for the interface between heritage studies and environmen-
tal law. Indeed, analysing how environmental law influences the protection of heritage may shed
light on both the hidden power imbalances characterizing the regulation of heritage, especially
when it relates to the natural environment, and, more generally, the common theoretical founda-
tions underlying the two regimes. Furthermore, environmental governance may suggest avenues
for reforming heritage law. While heritage law is sometimes treated as a sub-branch of environ-
mental law (Lixinski 2019, 168; see the chapter on classification by Nicholas Augustinos in this
volume), this chapter will help highlight both the distinguishing features of the two regimes and
their potential overlaps.

In order to discuss these elements, section 2 illustrates the contaminations existing between
some of the main principles in environmental law and the rationales of both orthodox and critical
heritage studies. Section 3 proposes a similar reflection starting from the multifaceted notion of
environmental justice. After laying some theoretical foundations, section 4 moves on to argue for
the relevance of the literature about the multilevel governance of the environment in debates about
the functioning of the governance of heritage in heritage sites. What emerges is that, similarly
to what happens in environmental law, heritage law is the result of regulatory needs historically
monopolized by states, which slowly but consistently are being contaminated by participation
instances and community needs. These can no longer be ignored by both heritage scholars and

DOI: 10.4324/9781003149392-37 489
This chapter has been made available under a CC-BY 4.0 license.


https://doi.org/10.4324/9781003149392-37

Federica Cittadino

managers. Furthermore, governance issues concerning coordination in policy-making need further
attention and reflection.

2: Heritage and Some Relevant Principles of Environmental Law

Environmental law is a complex branch of law that includes an ever-growing set of environmental
problems in its scope. While environmental needs may be very specific to the territories in which
some habitats and species are located, the causes for environmental degradation are rarely exclu-
sively local but rather depend on a series of events interlinked with one another in space and time
(e.g. Alberton 2021, 28). This is one of the reasons why international law plays a central role in
setting the legal background in which environmental problems need to be addressed, jointly solved
by states, and then implemented at national levels. In particular, international environmental law
is shaped by a series of important principles that have informed the regulation of environmen-
tal problems at the various levels of government, such as the prevention and the precautionary
principles, the polluter-pays principle and others (Sands and Peel 2018, 197-251; Krdamer and
Orlando 2018). In the following, I refer to the two general principles that in my view bear more
consequences for heritage studies, namely (1) the permanent sovereignty of states over their natu-
ral resources and (2) sustainable development. Linked to the latter principle, I also discuss the rel-
evance of the ecosystem approach. While permanent sovereignty is the basis of both contemporary
environmental law and the international regime on heritage protection discussed in this chapter,
sustainable development and its subcomponents are instrumental for framing the instances of more
inclusiveness and contamination with different societal needs that permeate both environmental
and heritage law.!

The significance of these principles for heritage studies is also linked to the history of the herit-
age regime. In particular, the World Heritage Convention (WHC)? is the result of long negotia-
tions, dominated by the incipient environmental movement (Cameron and Rdssler 2013, 3-26),
at the end of which a science-driven approach prevailed in the way in which cultural heritage is
protected under the WHC. Significant instances of this are the strong role attributed to experts
when identifying heritage and the creation of categories, such as natural properties,’ mixed proper-
ties and cultural landscapes* that protect the natural characteristics of selected sites (Lixinski 2019,
168—172).° In this sense, the consideration of general environmental principles makes sense also
in light of both the theoretical foundations of the international heritage regime and the existence of
sites protected for their natural elements.

The permanent sovereignty of states over their natural resources is one of the founding prin-
ciples of general international law, which implies the right of states to freely exploit the natural
resources present in their territory (Gestri 2018; Nollkaemper 2009, 255; Schrijver 1997). While
international environmental law has created some constraints to the way in which this right can be
exercised within states and from a transboundary perspective, it has also contributed to anchoring
environmental protection to territoriality, thus indirectly supporting a material notion of nature and
its protection. For instance, many early environmental treaties protect specific lists of habitats and
species that are located in specific portions of the territory of the contracting states. This approach
is similar to that adopted in international heritage law (Cittadino 2019, 300), since for instance
under the WHC properties of outstanding universal value need to be nominated and listed by
individual states, which then have the duty to ensure their protection locally. This legal regime is
based upon theories elaborated in the framework of orthodox heritage studies, according to which
heritage is valuable for its material characteristics and is in the exclusive purview of experts, who
need to certify its existence (Wells and Lixinski 2016, 349). The materialization of heritage, which
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is translated into a territorialized protection of heritage sites, goes conceptually hand in hand with
the materialization of nature, testified by environmental treaties of the first generation.

Only with the introduction of the concept of common concern of humankind (Sands and Peel
2018, 245), treaty-making in environmental matters has partially overcome a vision of environ-
mental protection exclusively founded on the territorial protection of natural resources to embrace
a vision based more on common problems and common responsibilities (Nollkaemper 2009,
261; Yussuf 1995). This conceptual shift also coincides with the emergence of the principle of
sustainable development in international law. The integration of environmental, economic and
social components lies at the heart of sustainable development (Barral 2012), which is articulated
through additional specific principles, namely sustainable use, and inter- and intragenerational
equity (Sands 1995, 57-62).

While sustainable use is still premised upon sovereignty over natural resources, it imposes
substantive limits to the use of natural resources by states with a view to avoiding the long-term
decline of natural resources to the benefit of future generations (Sands and Peel 2018, 222-225;
Cittadino 2009, 19-43). In the context of conservation treaties, especially the Convention on
Biological Diversity (CBD),® the principle of sustainable use lies at the basis of a more specific
approach to nature conservation, i.e. the so-called ecosystem approach. While promoting the
most appropriate balance between conservation and the use of biological diversity, the eco-
system approach recognizes that finding this balance is a matter of societal choice (Cittadino
2019, 284). In proposing a notion of nature that is hybridized with cultural and societal values,
the ecosystem approach emphasizes the importance of the human contribution to the conser-
vation of nature. Nature therefore is not an aggregate of material goods but the result of the
interaction of man with the natural environment, in other words a social construct with cultural
connotations.

The blurring of categories such as tangible versus intangible and nature versus culture has
emerged in a similar way in critical heritage studies (Guermandi 2019; Wells and Lixinski 2016,
352-353; Witcomb and Buckley 2013, 567). In this sense, heritage is not to be protected only for
its material value but also, and especially, for “the values and meanings that everyday people have
for tangible and intangible heritage of all forms™ (Wells and Lixinski 2016, 345). Notwithstanding
the intangible origins of heritage, critical heritage scholars are clear in emphasizing the material
consequences of legally protecting heritage (Gentry and Smith 2019, 1149). Identifying some sites
as heritage of outstanding universal value within the WHC framework, for instance, makes them
worthy of protection and thus both crystallizes and perpetuates the underlying power imbalances
(Wells and Lixinski 2016, 357). Therefore, it becomes crucial that all subjects are allowed to
effectively participate in the processes that contribute to both the emergence and legal recognition
of heritage.

Under international environmental law, the need for effective participation of the public (con-
cerned) in environmental decision-making is strongly affirmed in Principle 10 of the Rio Declara-
tion’ (Tsioumani 2018) and is translated into concrete obligations in many environmental treaties,
including the CBD (Cittadino 2019), alongside being part of human rights approaches to heritage
and the environment (see the chapter on heritage and human rights by Andrzej Jakubowski in this
volume). The logic of territoriality is not completely abandoned but is mitigated by a definition of
public that generally includes all concerned actors independently from their nationality or place of
residence. In contrast, under international heritage law, the participation of concerned actors is less
established, although recent developments explicitly recognize the interest of some groups, such
as communities, in some phases of the nomination and management of heritage sites (Cittadino
2019, 304-314).8
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Participation is backed conceptually by the principle of intergenerational equity, according to
which the integration of environmental protection with other social and economic concerns must
be done in a way that does not undermine the capacity of future generations to use today’s environ-
mental resources (Brown-Weiss 1989). This principle has reinforced the legal position of young
people and minors before national and international courts. Similarly, the same principle could
be used to argue for more participation of young people in public decision-making. Indeed, the
explicit reference to the transmission of heritage to future generations in the WHC” has led to an
interpretation that favours experts over representatives of future generations. Therefore, there is
a tension between the way in which the transmission of heritage to future generations has been
framed within the WHC and the way in which it might be interpreted in light of the general prin-
ciple of intergenerational equity. Most importantly, there is certainly a tension between the preva-
lence of experts over representatives of the current generation, whose participation is warranted in
light of intragenerational equity (Lixinski 2019, 174).

Intragenerational equity brings to the fore the need to give special weight to those actors that are
in a disadvantaged position and suffer more from environmental problems without being directly
responsible for them. Considering the internal implications of this principle (within states), it
could be used to justify the participation of the weakest and more disadvantaged people and groups
in policy-making. Concerning inter-state relations, intragenerational equity has been used in envi-
ronmental treaties as the basis to justify international cooperation and assistance in the form of
transfer of technologies and expertise. The same principle could be used in the context of heritage
law to justify similar measures both in the management of heritage sites internally and to support
more international assistance between states when it comes to the nomination and management
of sites.

3: Heritage and Environmental Justice

Environmental justice is an ever-expanding explanatory concept (Schlosberg 2013, 42), used both
in legal studies and political science to generally account for the disproportionate distribution
of burdens to low-income and minority communities (Kaswan 1997, 225-229; Rosignoli 2020).
While the original core of these studies emerged in the United States, this paradigm has progres-
sively been applied to other contexts, both in different countries and for different environmental
problems, habitats and concerned communities. For instance, this concept has been employed to
operationalize the equity component of some international environmental treaties (Morgera 2015).
It has also been used to argue that a functioning and well-protected natural environment lies at the
basis of achieving justice in contemporary societies (Schlosberg 2013, 44, 46).

In the following, I will explain why this concept can offer insights when it comes to the pro-
tection of culture in the context of critical heritage studies. In order to do that, I will refer to
environmental justice as a combination of three main concepts: distributive justice, justice as rec-
ognition, and justice as participation (Rosignoli 2020, 58).!° I am aware that these are not separated
components but form a conceptual continuum. Analysing them separately, however, brings more
conceptual clarity and is what is usually done in studies about environmental justice.

Distributive justice is the historical core of environmental justice movements since, as
explained, it aims to highlight the correlation between some environmental goods and bads and
the social conditions of the people and groups mostly affected (Schlosberg 2013, 38; Rawls 2005).
This paradigm, therefore, allows us to zoom in from global multi-causal environmental prob-
lems to the specific effects of locally identified environmental issues (Nollkaemper 2009, 260)!!.
This conceptual shift is instrumental for acknowledging that concerned actors/communities are
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important players when it comes to regulating environmental resources, at least because they bear
the consequences of regulative choices. In the same vein, some studies have been conducted on the
distribution of goods and bads when heritage sites are created and managed. Not many studies of
this kind exist, instead, concerning natural heritage sites, which certainly experience the same set
of distributive and social justice problems. These studies would be essential to identifying those
actors who need to have a say in how benefits and burdens are to be distributed in the context of
heritage protection (Johnston and Marwood 2017; Siebrandt et al. 2017, 6). Applying the para-
digm of distributive justice to heritage studies, therefore, unveils the power dynamics underlying
the protection of heritage and shows that this protection may have disproportionately negative
effects on some actors, for instance, local communities that have not been involved in the creation
of protected sites.

Having a say in distributive decisions concerning the environment and heritage is in turn linked
to the dimensions of recognition and participation. Recognition can be described by lawyers as
the reverse of discrimination since it aims to ensure equal treatment for all and diversified treat-
ment when universal measures would be discriminatory (Coolsaet 2021, 59). Recognition means,
therefore, in a broad sense and from a philosophical perspective, recognition and acceptance of
otherness; it implies acknowledgement of others as equals with their own specificities (Coolsaet
2021, 53-55). If applied to environmental and heritage regulation and management, this translates
into considering other peoples’ concerns, views and world visions, especially when it comes to
the weakest people and groups. This has happened in environmental law, especially before courts,
with the recognition of the legal standing of minors (future generations) (Abate 2020, 204; Ata-
pattu 2019). The same narrative lies at the basis of the recognition of people and groups that have
suffered historical wrongs, such as Indigenous peoples (“past generations”, Coolsaet 2021, 60).
For instance, the recognition of Indigenous peoples in the framework of the WHC is discussed
openly, although it has not achieved enough legal teeth to be deemed established (Cittadino 2019).

Participatory justice is complementary to recognition in that it allows concerned actors rec-
ognized as such to effectively express their views and integrate them into the decision-making
process. As seen in international environmental law (section 2), also in the framework of envi-
ronmental justice, participation means meaningfully engaging in and being able to influence
final decisions (Suiseeya 2021, 38). Enhancing capabilities is thus discussed as a means to boost
effective participation and implies, for instance, providing for language interpretation to facili-
tate mutual understanding, educating leaders and young people for them to be able to equal the
technical expertise usually in the hands of public decision-makers and firms, and granting dedi-
cated financial resources for ensuring presence at meetings (Suiseeya 2021, 44-46). The intake
of environmental justice discourses on participation is therefore much more practical than that
usually embraced in environmental law, heritage law or even human rights discourses. However,
contamination exists when looking at how participatory rights are declined in decisions taken by
human rights treaty bodies, especially for Indigenous peoples, and legal guidelines in the frame-
work of some environmental treaties, such as the CBD. Less marked is instead the resonance of
these discourses in the WHC regime, where participation is conceived more as involvement and is
not specifically addressed to the weakest subjects (Cittadino 2019, Chap. 4).

Similar discourses are increasingly, but still incipiently, taking place among heritage specialists
under the conceptual hub of heritage justice. One example is the notion of compensation (correc-
tive justice) used to argue for the restitution of material culture (e.g. Joy 2020). The Association
of Critical Heritage Studies (ACHS) organized in 2021 a dedicated symposium for young scholars
focusing on heritage justice, where questions of power in heritage were read through the lenses of
race, decolonization, urban politics, as well as trauma and conflict. In addition, the ACHS general
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conference planned for 2024 will similarly focus on heritage justice. The discussion conducted
in this section seems therefore all the more important since classic debates about environmental
justice may be transposed in debates taking place among heritage specialists.

In a nutshell, similarly to the principles analysed in section 2, the multifaceted concept of envi-
ronmental justice brings to the fore the role of people as central stakeholders and agenda-settlers
in policy-making, when it comes to regulating both the environment and heritage.

4: Heritage and the Multilevel Governance of the Environment

Environmental federalism is a label coined in the 1990s by legal and political scholars applying the
conceptual categories and analytical tools of federal studies to the protection of the environment
as a policy field in the context of national policy-making and from a comparative perspective. The
main research question interrogated by those scholars is what is the most adequate level of govern-
ment to regulate, in general, environmental problems and, more specifically, some environmental
policy fields, such as water, energy, climate change, landscape, and others (Esty 1996; Adelman
and Engel 2008; Andreen 2012; Mostert 2015).

These kinds of debates are usually not replicated to the same extent concerning the governance
of heritage at different policy levels. It is true that some discussions on the distribution of powers
and heritage-related funds may exist at national levels (see the chapter on federalism by Lucas Lix-
inski in this volume). What is lacking in my view is a more theoretically comprehensive discussion
on heritage as a national, subnational, and local policy field in relation to the existing international
regime. The main difficulty to this end is that heritage protection, similar to environmental protec-
tion (Palermo and K&ssler 2017, 326), is not per se a unitary and well-defined policy field at national
and subnational levels, but rather a trans-sectorial matter that crosses the boundaries of traditional
fields in public policies. Indeed, policy-making authorities involved in heritage regulation belong
necessarily to both different policy fields (for instance, cultural affairs, environment, territorial plan-
ning, and international cooperation) and different policy levels (international, national, subnational,
and local). For instance, the Dolomites, protected as a natural site under the WHC, comprises an
area that spans four subnational governments in Italy (the Autonomous Provinces of Trento and
Bolzano, Region Veneto and the Autonomous Region Friuli-Venezia Giulia) and regroups a num-
ber of protected areas under the same status of an internationally protected site. The authorities
involved in the protection of this UNESCO property are, therefore, international (World Heritage
Committee), national (Italy), subnational (above-mentioned Italian provinces and regions), as well
as local (municipalities within which territory the protected areas are located), and site-specific
(natural parks). This overlap of regulatory and executive authorities therefore necessitates a discus-
sion about possible overlaps as well as conflict resolution and cooperation mechanisms in place.

As demonstrated in studies about the multilevel governance of the environment, a too-rigid
division of powers in environmental matters is undesirable because the multiple allocation of
legislative and administrative powers in environmental matters to different government levels is
inherent in the multifaceted subject matter to be regulated. Furthermore, the entrenchment of envi-
ronmental problems with other subject matters, such as for instance transport, tourism, spatial
planning and others, may create frictions between different government levels as to the exact
allocation of environmental powers for both policy-making and policy implementation (Alberton
and Cittadino 2016, 2023).

In this sense, beyond the classic question about the allocation of powers, emerging problems
worth investigating are the lack of and need for coordination among national and subnational
authorities competent at different governance levels (vertical integration) and among different
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officers operating in separated but overlapping policy fields (horizontal integration) (Cittadino
et al. 2022; Nelson 2019; Alberton and Palermo 2012; Peters 1998). Participatory arrangements
are also studied more generally in federal studies as new forms of governance that complement the
classical division of powers between different government levels (Geifel and Joas 2013). Again,
similar debates in the field of heritage would certainly benefit the field of heritage studies, since
they will draw attention to the operationalization of the protection of heritage on the field and the
institutional difficulties that may intervene in the correct protection of heritage when multilevel
systems of governance are concerned.

Differently from tendencies illustrated in previous sections, this research agenda would con-
tribute to a re-materialization of heritage, because heritage would need to be investigated as a
well-delimited material policy field. At the same time, the delimitation of this policy field could be
done by taking into account both the importance of non-expert culture in defining what heritage
deserving protection is and the consequent need for heritage to involve concerned people and com-
munities to define its precise scope. In this sense, this debate would only be the direct consequence
of the fact that, as said previously, the dematerialization of heritage also brings about material
consequences.

5: Conclusion

This chapter has discussed the relationship between heritage and environmental law in light of
some environmental principles, the concept of environmental justice, and debates about the mul-
tilevel governance of the environment. These discussions have highlighted some common trends
and some specificities that may influence the evolution of heritage studies in the future and are
recapitulated in the following. The chapter has also evidenced a certain degree of conceptual over-
lap between environmental and heritage legal regimes, linked to the historic evolution of these
fields, as well as to the hybrid scope of the WHC, which includes both cultural and natural heritage
as well as mixed properties.

The principles of permanent sovereignty over natural resources and sustainable development
with its subcomponents have evidenced two competing trends in (international) environmental
law, namely a material conception of nature, which in turn promotes a territorialized protection of
the environment, and an immaterial conception of nature, which focuses more on shared respon-
sibilities and may integrate culture and humans in the definition of what is the environment to be
protected. Similar debates are ongoing in heritage studies, where heritage is conceived either as a
material product to be identified by experts or as a cultural construct that needs to be identified by
those actors and communities that contribute to constructing it. In this sense, the dematerialization
of nature may contribute to a larger acceptance of the dematerialization of heritage in heritage
studies, especially for what is commonly defined as natural heritage.

Indeed, both materialization and dematerialization are not unidirectional and irreversible move-
ments, but instead contaminate each other and compete with each other, so that one particular
conception of nature and heritage may prevail in some contexts. For instance, while the ecosystem
approach may contribute to dematerializing natural heritage, environmental federalism may push
in the opposite direction, since it might frame the protection of heritage as a well-defined material
policy field. Whatever direction heritage studies take, in my view, it is important to be aware of the
conceptual biases implied when framing heritage and heritage legal regimes in light of principles
that promote territoriality rather than a more holistic vision of protection.

The ecosystem approach and sustainable development have also highlighted the importance of
participation in environmental policy-making. Crucial questions are then which subject participates
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in decision-making, how effective is their participation, and to what extent participation influences
final decision-making. This chapter did not provide answers to these questions, which are very
specific to the legal environmental regimes concerned, but highlighted that there are important
differences in how participation is conceived and operationalized in the context of biodiversity
protection and in the context of heritage law. Suggesting avenues on how to improve and institu-
tionalize participation in the designation, inscription and management of heritage sites is, in my
view, a research avenue for critical heritage studies that must be addressed urgently.

Participation is also at the core of environmental justice discourses. In particular, distributive
justice highlights the need to recognize and give a voice to those actors and communities that
are mostly affected by environmental problems or environmental policy-making. The same needs
emerge also in the context of heritage law and further discussions on distribution, recognition and
participation would be needed in the context of natural heritage sites. More in general, environmen-
tal justice brings to the fore a number of issues that relate to the way in which states regulate the
environment and heritage in their internal policies. Therefore, as suggested by Nollkaemper (2009,
267), these concepts may represent a way to breach the veil of inter-state cooperation that is usually
attached to international law, when dealing with the protection of both environment and heritage.

Finally, this chapter sketched possible research avenues coming from environmental federalism
and studies on the multilevel governance of the environment. What emerges from these studies is
that the correct implementation of international heritage law is influenced by how and at which
level of government heritage is regulated nationally. Exploring, in a comparative way, under which
subject matter heritage is subsumed in different legal systems may shed light on which authorities
need to be involved for effectively implementing heritage law. Similarly to environmental federal-
ism, the new frontier is not to identify the best-suited level to regulate heritage, but the ways in
which different concerned authorities may coordinate themselves vertically and horizontally to
achieve the goal of effectively protecting heritage. Also, federal studies point to the importance of
participation to achieve effective governance.

To conclude, current developments in environmental law demonstrate that the more human-
centred and culturally tailored vision of environmental law that is increasingly gaining importance
may contribute to a truly culturally oriented notion of heritage, whereby heritage is conceived as a
social construct to be publicly discussed with those who contribute to co-create and maintain herit-
age. In this sense, heritage scholars and managers should first of all be cognizant of applicable envi-
ronmental law, since some environmental regimes may overlap in their scope with or compete with
heritage-related regulations. Second, they should be aware of the fact that heritage law, similarly to
environmental law, is not neutral in terms of the power dynamics generated by a given conception
of heritage and nature. In other words, if heritage is protected and managed merely as a material
object, this narrower focus will have significant consequences on the subjects involved in its pro-
tection and management. In this sense, taking inspiration from more consolidated developments
in environmental law, scholars and managers should open up the field of heritage protection to all
concerned stakeholders, in order to ensure more effective protection through increased ownership.

Notes

1 For a discussion of how sustainable development is entrenched in international heritage law, see Lixinski
2019, 172-1717.

2 Convention Concerning the Protection of the World Cultural and Natural Heritage (Paris, 16 Novem-
ber 1972, in force 17 December 1975). Inscription of national sites in the World Heritage List is decided
by the World Heritage Committee, see arts. 8—10 WHC.

3 Art. 2 WHC.
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4 Operational Guidelines for the Implementation of the World Heritage Convention, WHC.21/01 (31
July 2021), paras. 46-47.

5 Tthank Lucas Lixinski for raising this point. Lucie Morisset complementary observed that, while environ-
mental thinking has influenced the WHC regimes, cultural categories have conversely shaped the way in
which natural heritage is protected under the WHC.

6 Convention on Biological Diversity (Rio de Janeiro, 5 June 1992, in force 29 December 1993).

7 Declaration of the United Nations Conference on Environment and Development, UN Doc. A/
CONF.151/26, vol. I (12 August 1992).

8 See also Operational Guidelines, paras. 39-40, 108, 110, 111(b) and 117; 2018 UNESCO Policy on
Engaging with Indigenous Peoples, available at https://unesdoc.unesco.org/ark:/48223/pf0000262748.

9 See art. 4 WHC and Operational Guidelines, paras. 49 and 109.

10 The vast literature on environmental justice usually refers to two addional components: corrective justice
and capability justice. See Schlosberg 2013; Coolsaet 2021.
11 This author argues that distributive justice is relevant for evaluating the soundness of national policies.
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