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Note on Text and Translation

Following The Contemporary Pacific, the capitalized Islanders is used when
referring collectively to peoples of the Pacific Islands. Commonly, colonial
correspondence referred Indigenous peoples as a whole: as Fijians or Indians
in Fiji, canaque in New Caledonia or New Hebridean/néo-hébridais in the New
Hebrides. Such categories mask the diversity of these groups and reflect colonial
practice of viewing island societies as largely homogenous. Where possible,
I identify Islanders by their island groups or tribu (though the concept of tribu
itself is an analytical term).! Where this information is not available in the
archive, I use the collective terms ni-Vanuatu, Kanak and Fijian for Indigenous
Islanders of Vanuatu, the New Caledonia Grande Terre and Fiji respectively,
while acknowledging iTaukei is now used for Indigenous Fijians, and Fijians to
refer to all citizens of Fiji.

For non-European individuals, colonial records frequently include onlya given
name, others only an anglicized name or sobriquet. These names are retained to
enable individuals to be re-traced through the archives, acknowledging however
that such names are not necessarily accurate reflections of individual’s own
identification. I hope future researchers may better restore to these individuals
their fuller identities, names and genealogies.

All translations from French (and one from Spanish) are my own unless
otherwise acknowledged. In other places, I rely on the translation of colonial
officials, also often unnamed, who translated Indigenous languages into
French or English for the colonial state but frequently failed to preserve the

original words.

Note

1 Bronwen Douglas, ‘Conflict and Alliance in a Colonial Context, Journal of Pacific
History 15, no. 1 (1980), 26.
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Introduction

In 1910 in a rape case heard by the Fiji Supreme Court, the complainant S, an
Indian indentured labourer, stated, T am not a woman of loose character. I am
not in the habit of alluring any men to have connection with them.' She disputed
both the accounts of the two accused and wider narratives of non-European
womenss licentiousness. In another earlier trial, the Fijian defendant M rejected
the charge of rape, instead explaining that ‘T took the woman to be my wife?
As these contrasting examples suggest, the colonial courtroom was a space of
confrontation, not just between the individuals involved in the trial but between
wider experiences and differing understandings of sex, gender, violence and law.

This book examines the contested introduction of European criminal justice,
its complexities and malleability, from roughly 1880 to 1920 in three Pacific
colonies: French New Caledonia, British Fiji and the jointly ruled New Hebrides
Condominium (Vanuatu). I focus predominantly on sexual crimes, where men
and women navigated the intersection of intimacy and violence as well as the
hierarchies of race, gender and status embedded by emerging colonial states.
By the late nineteenth century, these three colonies included myriad social
spaces ranging from Indigenous peoples, colonists and administrators living
side by side in predominantly coastal colonial settlements to plantations with
indentured labourers from Asia and Oceania, and Indigenous villages largely
removed from day-to-day colonial governance. Within and between these
communities were contested relationships and colonial hierarchies: between
Indigenous chiefs, non-elite individuals and administrators; between traders,
missionaries and officials; and, in the New Hebrides, between the British and
French administrations, settlers and missions.

This is a story of legal pluralism and imperial practice, of how colonial
administrations and island communities in the southwest Pacific adopted flexible
and pragmatic approaches towards criminal justice. The legal institutions and
spaces in which they operated were varied, ranging from the closed doors of
the Privy Council in New Caledonia to the public rituals of the New Hebrides
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Joint Court, and from naval ships to mission stations. Different forms of justice
operated in these different spaces — magistrates’ summary jurisdiction, violent
reprisals by individuals and imperial navies and alternative missionary or settler
codes of law — and existed alongside the trial-based criminal justice of the state.
These alternative spaces of lawmaking were sometimes sanctioned by colonial
administrations, sometimes condemned, and often existed beyond their reach.

The colonial court systems were nevertheless one place in which marginalized
voices — including women - entered the archive to directly narrate their story or
contest colonial legal processes. Where these records survive, examining criminal
justice helps to foreground the experiences of Indigenous Islanders and indentured
labourers. Cases of sexual violence were also the site of official and public debate,
particularly when they crossed lines of race and gender. Judgements might be
contested within local communities, official circles, newspapers and imperial
networks. Drawing on these wider sources adds texture and depth to cases
recorded in the colonial archive as well as illuminating some of the experiences
not captured there. Such cases thus enable an exploration of the ways in which
criminal justice functioned to uphold the colonial project and its underpinning
hierarchies in the Pacific, while also being attentive to its limits and contradictions.

The diversity of legal institutions and practices reflected the diversity of the
colonies themselves, and administrative attempts to manage the complex social
landscape, which included Indigenous Islanders, Asian and Pacific Islander
indentured labourers, officials, missionaries, planters, settlers, traders and
penal transportees. In this context, I argue that imperial strategies of rule, and
specifically the application of criminal law, were frequently adaptable and driven
by pragmatics and the decisions of individual officials as much as overarching
ideological concerns. This is therefore a book about the practice of empire in
the Pacific, examining how laws and institutions responded to local conditions,
or perceptions of them, and how Islanders and other groups engaged with
and transformed legal practices. It builds on recent work that emphasizes the
significance of everyday practices in constructing colonial law: frequently
quotidian, contingent, ambiguous and incremental.’

While economic interests and visions of an Oceanic utopia drove eighteenth-
and early-nineteenth-century European exploration in the Pacific, imperial
administration followed only slowly, unevenly and sometimes reluctantly.
Broadly, however, the second half of the nineteenth century saw a shift in the
nature of European intervention in the region. Both British and French imperial
involvement moved from maritime-based patrols, intended to police the labour

trade, protect Islanders from unscrupulous newcomers and avenge traders and
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planters following ‘outrages, to formal, land-based colonial administrations.*
French interests were piqued by British expansion in Australia and New
Zealand, while British settler colonists eyed French advances nearby warily. As
the century progressed both metropoles staked greater claims over the ocean,
islands and their resources. The Pacific became an arena for renewed Anglo-
French rivalry.

The three colonies examined came under colonial control at different periods
from the mid-nineteenth to early twentieth centuries and exemplify different
modes of colonial rule. The French annexed New Caledonia some twenty years
before the British colonized Fiji and over fifty years before the inauguration
of the New Hebrides Condominium. I nevertheless examine these colonies
together chronologically, from roughly 1880 to 1920, for this was a formative
period in which colonial administrations experimented and developed new
forms of governance and law, such as the Indigénat regime in New Caledonia,
indirect rule in Fiji and the Joint Naval Commission and unique Condominium
structure in the New Hebrides.®

Throughout this period, officials, Islanders and a range of newcomers moved
between the colonies. The High Commissioners for the New Hebrides were also
the Suva- and Nouméa-based Governors of Fiji and New Caledonia, respectively.
At a lower level, magistrates worked in several jurisdictions and French colonial
inspectors touring the Pacific moved across colonial boundaries, bringing with
them knowledge of other colonies and making comparisons and connections.
The colonies were entwined with each other and wider imperial networks
through trade, migrations and the continued and often controversial use of
indentured labourers and the associated violence of recruitment and plantation
life.” Finally this period was characterized by a degree of local turbulence in each
colony, as Islander-newcomer conflict and resistance to colonial rule tested the
authority of the colonial state.

In focusing on the practice of empire in the Pacific, I survey together British
and French modes of imperialism. Although the colonies studied embodied
quite different forms of colonial rule, I follow Donald Brenneis and Sally Engle
Merry’s scholarship on law in Fiji and Hawai‘i, arguing that ‘this comparison
does not move us toward a metanarrative of colonialism but instead points to
complexity and intersections’® Imperial history has generally remained within
the physical and linguistic borders of specific empires which, as Maya Jasanoft
suggests, Tisks injecting exceptionalism into our histories, and limiting our
perspectives on widespread features of imperial rule, such as settler colonialism

and coercive labour regimes’. She, along with Simon Potter and Jonathan Saha,
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suggests further research to explore the connections, layerings and lineages that
sustained imperial power across these divides.’

While notunderplaying the distinct colonial trajectories of Fiji, New Caledonia
and the New Hebrides, the perceived ideological differences between the British
and French were often of less importance to how colonial justice operated and
was experienced in the Pacific than how magistrates, judges and other officials
dealt with the realities of small administrations and social complexities in each
location. Despite the small size and populations of these possessions relative to
many other British and French colonies, colonial administrations had difficulty
in establishing and practicing criminal justice (and other aspects of law) across
their island territories for decades after proclaiming their authority. The rule of
law thus frequently existed in tension with ensuring sovereignty.*’

Race and gender are central to this story. They shaped the experience of
colonial rule, as well as the opportunities for, and experience of, engagement
with new legal systems. These categories of difference also shaped and justified
colonial policy. Focusing specifically on sexual crime enables us to connect
colonial policy and law with private and domestic lives.!" However, bureaucratic
institutions consistently struggled to deal with the diverse realities of colonial
social life. This was partly a problem of limited resources and officials, and partly
one of limited knowledge. Colonial administrations, courts and magistrates
grappled with their inability to oversee and make sense of intimate social
practices of varied Indigenous and newcomer communities, and to delineate
what constituted criminal behaviour and in what context. Similarly, imposed
categories of race were never as straightforward or clearly demarcated as the
state envisaged. Colonial law constructed ‘racial-legal truths, defining groups
as far more static and clear-cut than they actually were in spite of both shifting,
contextual, and contradictory racial taxonomies and attempts to create
‘universal legal subjects.'? Indigenous Islanders, as well as indentured labourers
and other newcomers, nevertheless had to navigate these new legal concepts
and practice. Through their engagement with the courts, or rejection of them
altogether, individuals contested the use and meaning of colonial justice and
colonial classifications.

In this context, serious violent crimes (such as rape, assault and murder) were
particularly significant because all individuals were, theoretically at least, brought
before the same court and subject to the same law, procedure and punishment.
In practice, this was not always the case. Trials provide a significant window into
the divergence between legal statute and practice in colonial settings. As Martin

Weiner shows through murder trials across the British Empire, cases involving
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defendants and victims of different races required concrete resolution, through
judgement and sentencing, of the tension between the hierarchies of difference
underpinning empire and the stated equality of all before the law."* Colonial
administrations found various ways to apply or circumvent criminal law in
ways that were attentive, rather than blind, to racial difference and Indigenous
subjects frequently found themselves without the right or opportunity for a trial
in Pacific colonies.

Crimes of sexual violence — such as rape and sexual assault - provide
particularly contentious and noteworthy case studies for understanding colonial
criminal justice in action, as ideologies of gender, status and race intersected."
As Elizabeth Thornbury demonstrates, rape ‘rendered political power as physical
violence’ and trials served as ‘forums for disputes over political authority."” Of
course, focusing on the criminal necessarily emphasizes the violent and negative
aspects of sexual relationships, which were but one end of a spectrum that
ranged from the coercive to the consensual and affective.' The contestation of
criminal charges of rape or sexual assault as well as official debates on where
or whether certain offences should be tried nevertheless draws our attention to
the disputed margins of licit and illicit behaviour. The shifting and contingent
deployment of hierarchies of gender and race can be traced through multiple
levels of judicial practice: in the dynamics of individual court cases, the official
and public debates over judicial outcomes, and the justification for excluding
groups from the jurisdiction of the colonial courts.

I argue that the inability of bureaucratic institutions to deal with the complex
realities of colonial lives often meant that the courtroom became a theatrical
space where authority was performed, obscuring the more complex and violent
practice of colonialization and colonial lawmaking. While colonial bureaucracies
engaged with and affected private lives through the court system, the difficulties
of managing private lives, sex and violence also reveal the limits of colonialism’s
reach into Pacific communities. In this context, the courts emerge as ritual and
pragmatic institutions. The trial often served as a formalized process to visibly
assert European control and prestige over colonial spaces and peoples, when the
court’s authority was in reality hampered. This was particularly evident in the
Joint Court of the New Hebrides, where both contemporaries and subsequent
historians have ridiculed the rituals of judicial power as farce given the court’s
limited jurisdiction. However, legal procedures and performances served as
potent reminders of colonial hierarchies and the increased marginalization of
Islanders: male, European and medical accounts were prioritized while non-

European, and especially female, testimony was devalued.
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The emphasis on courtroom performance also obscured the ongoing legal
violence of the state that continued in and beyond the courtroom, as well as
the diverse means through which other actors sought to manage violence and
pursue justice. Often considered a feature of nineteenth century imperialism,
naval warships remained a regular presence in the twentieth century, particularly
around Vanuatu.”” Kanak were excluded from New Caledonias Conseil Privé
(Privy Council), which acted as a court that permitted neither witness nor
defence, and were increasingly separated from the judiciary by the Indigénat
regime. In Fiji, Indigenous Fijians and indentured labourers also experienced
differing forms of justice in the village and plantation than in the courtrooms of
Suva and Levuka. In the gaps of the criminal justice system, other options also
emerged, including missionary and settler courts that challenged the authority
of Indigenous leaders and colonial officials.

Tracey Banivanua Mar argues that lawless, frontier space nevertheless served

an important function for emerging colonial states:

Violence and its sanction was normalized and the frontiers, by their illegitimacy,
were as deliberately central to colonial projects of settlement or resource
extraction, as the administrative annexations of Indigenous lands, bodies and

resources.'®

This book picks up her argument to explore the ways in which the perceived
weaknesses and limits of the judiciary remained useful in keeping space for
colonial violence as a strategy of governance into the twentieth century, beyond
the so-called frontier period in the Pacific.

Official reports and correspondence, legal records and court archives provide
insight into the operation of colonial justice and into the uncertainties and
concerns over its application. Together these sources emphasize the adaptable
nature of colonial justice in the Pacific and help to break down the semblance
of coherence given by the statute book or implied by terms such as indirect and
direct rule. Rather, they reveal the opportunities for punitive action, individual
agency and alternative forms of justices by both the colonial state as well as other
groups.

In exploring legal practice on the ground, the actions and perspectives of the
magistrates and officials charged with transforming written law into colonial
practice are significant. Lower-level colonial agents shaped how colonial rule
was enacted and experienced across the islands.” Their decisions, reports and
memoirs contribute nuance, demonstrating how different officials approached

questions of race, gender and intimate life in legal decision-making and providing
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a filtered view of colonial lives. As the Chief Police Magistrate in Fiji and later
British Judge in the New Hebrides, Gilchrist Alexander stated, “The Magistrate
finds himself the repository of the domestic secrets not only of the native, but
also of the white element of the population’®® Though problematic, Alexander’s
statement highlights how officials positioned themselves as knowledge holders
over the intimate lives of colonized peoples, and how this claimed knowledge
shaped colonial rule.

Where they survive, court records proved an avenue through which
Indigenous voices enter the colonial record.” Men and women narrated their
own stories of violence through trial depositions, as explored through Fiji
Supreme Court cases. Their accounts offer a window into the violence of the
colonial world and justice as experienced at a personal and quotidian level,
particularly by women. However, their narratives were also constrained within
the structures of the trial processes. From the late nineteenth century, the
court became a space for supposedly rational and increasingly scientific forms
of narration and victimhood that were shaped by widely held hierarchies and
prejudices. The court was thus always a gendered and racialized experience.
Considering intermarriage, Damon Salesa demonstrates that fundamentally
gendered nature of colonial law regulated access to property and courts, and
altered one’s relationship with the state and its institutions’® I show that this
argument extends to criminal trials. In the arena of the court, non-European
‘spheres of action were more limited than that of whites, their voices usually less
audible’®

Moreover, court records only exist when individuals chose to report
crime and their reports were taken seriously. Rape and sexual violence
have historically been both under-reported and under-prosecuted.** Court
archives likely only represent a small sample of the incidences occurring. In
the silences, we can infer the weighing up of strategic choices in responding
to violence: what Arunima Datta terms the situational agencies of subaltern
women, which were frequently short-term, covert and fleeting.”® Many cases
only reached the judiciary where other options for redress failed, and in many
circumstances, individuals prioritized survival over revenge.”® The colonial
legal archive is unsurprisingly a partial, fragmentary one. Many Indigenous
women and men appear and speak briefly before disappearing from official
view: a nine-year-old Fijian girl articulating the trauma of assault before a
magistrate in Chapter 3, or Jack and Toby protesting their arrest and violent
treatment by the British doctor in the New Hebrides in Chapter 5 for

example.
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The limited audibility of Indigenous and women’s voices reflects the
hegemonic construction of the colonial archive and its silences. As Lisa Lowe
demonstrates, the archive ‘subsumes colonial violence within narratives of
modern reason and progress.”’ Danna Agmon categorizes the resultant gaps
that shape historical knowledge: physical (records never created or kept, or
disappeared and destroyed), historiographical (material neglected by historians
due to gaps and marginalized topics in the scholarship) and epistemological
(unknowability and invisibility in the records due to limits of worldview).?
These gaps all impact the potential for recovery of Indigenous lives through
colonial sources alone, and highlight significance of further research through
archives and oral histories of the engagement, experience and impact of the
court systems by Indigenous scholars. Indeed, historians can reinscribe the
epistemic violence ‘in and of the archive’ if approaching sources uncritically,
particularly for non-Indigenous scholars such as myself.* Acknowledging
the power dynamics, gaps and silences that constitute the archive, I focus
on unpacking how the judiciary operated to create colonial power, how the
limits of its role and efficacy as a colonial institution deliberately left space for
other forms of violence, and the diverse ways in which Islanders, indentured
labourers, settlers and officials - men and women — worked within and around
the judicial system. To do so, I attempt to read along and against the archival
grain, and also highlight the ‘bias grain’ that structures what is absent, even
between the lines, from these records.*

The uneven archive of the three colonies posed a further challenge to working
across locations and empires.*! The importance of the court as a site of colonial
authority was distinct in each colony, and this is reflected in the nature of the
legal archives.** Aside from the differences in court records, many archives of the
Service des Affaires Indigenes in New Caledonia have been missing since their
transfer in the 1950s from the colony to the Archives Nationales dOutre Mer
in France, a frustrating absence for historians interested in local interactions
between the administration and Kanak, and Kanak experience of colonial rule
at a quotidian level.** Other official sources, such as the detailed periodic reports
produced by the French Colonial Inspectorate, and non-official archives therefore
become crucial in addressing such topics. To allow for the varied nature of the
colonial archives, different chapters foreground places and examples that are
most relevant or emblematic of particular judicial and administrative practices.

The book is divided into two sections of three chapters each and structured
thematically to allow connections and comparisons to be made, while also
allowing for disjunctions and differences to emerge. The first section deals with
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the colonial court system, established as a legitimizing force for imperial rule
over island communities. Chapter 1 examines the introduction and evolution
of colonial law alongside European political and economic expansion in New
Caledonia, Fiji and Vanuatu from the 1870s onwards, providing the wider context
for the booK’s focus on gender, violence and justice. It details the extent to which
Indigenous and indentured groups were incorporated or removed from the
formal criminal justice system and the courts on the basis of race and geography,
as well as the practical limitations to colonial governance. This overview reveals
how ongoing tensions between complex and multi-layered colonial judiciaries
and the difficulties in maintaining their practical authority created opportunities
for both debate and alternative forms of justice. In this context, colonial legal
systems were plural systems, significantly reshaped by local communities and
specific ideas of gender, race and status across different colonial spaces.

Building from Chapter 1’s argument, Chapter 2 examines the way in which
officials used the courtroom as a theatrical space in the absence of substantive
power in Pacific colonies. In particular, it discusses the Joint Court of the
New Hebrides to highlight the way in which colonial justice was often as
much about the rituals and performance of authority as the adjudication of
law. The disjunction between these two elements of the court’s role reflected
the Joint Court’s constrained jurisdiction and contributed to a legacy of
farcical depictions of Anglo-French rule in the colony. Finally, this chapter
explores how various individuals and communities used satire and theatre to
critique colonial law and its limits in both Vanuatu and Fiji, and especially the
problematic role of translation and transcription of evidence in multilingual
trials.

Chapter 3 moves to analyse the testimony from specific court cases, where
women and men narrated stories of intimacy and violence within the constraints
of the legal system. Beyond the critiques of courtroom farce, it explores how
colonial power operated in trials and how participants navigated the nuanced
hierarchies in play. Using court depositions, it questions the place of race, gender
and status in shaping the perception of testimony in the courtroom. The court
was one of few arenas where female victims had an opportunity to articulate
their experiences, and non-European defendants contested colonial ideas
of guilt, violation and intimacy in relation to marriage and sex. However, the
chapter argues that gendered and racial hierarchies of truth shaped the perceived
credibility of evidence heard in rape and sexual assault cases, focussing on the
Fiji Supreme Court where the most detailed archives remain. In contrast to the

scepticism about the reliability of Indigenous and female witnesses, medical
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evidence was given greater weight in the trial process from the late nineteenth
century, reflecting trends in Britain and elsewhere in empire.

The second section moves beyond the courtroom to consider the ways
in which ideas of justice were contested more widely, including the range of
intimacies and intimate violence that never made it to trial, the public debates
over race, gender and colonial law, and the alternatives to the colonial courts
such as missionary courts, punitive retribution and naval justice. Chapter 4
discusses varied patterns of intimacy — partnerships, marriages, mixed descent
children, violent and coercive sexual encounters — and the attempts to govern
these that emerged in different geographic spaces and communities. This
chapter emphasizes the ways in which intimate lives and relationships, including
violent ones, continued beyond the reach, or even the vision, of colonial
administrations. It demonstrates how other communities, including Indigenous
elites, missionaries and colonists, all had distinct interests in managing intimate
and sexual relationships, as evidenced by the emergence of missionary courts,
local governments and violent conflict as strategies to police and patrol intimate
behaviour and interactions.

Chapter 5 explores the ways in which certain incidents of sexual violence also
took on a life and significance beyond the courtroom as vehicles for broader
discussions over the nature of colonial rule in the Pacific. The chapter centres
on two contrasting case studies around 1915 from Vanuatu and Fiji that caused
particular controversy. Indigenous men and women, colonial officials and local
settlers debated ‘black’ and ‘white peril, where anxiety over threats to, and
control of, female bodies and intimate lives reflected the differing views on the
role of colonial law in the Pacific. Though engaged with wider imperial debates,
these cases took on greater significance in the Pacific in the context of colonial
paternalism and protectionism.

Building from Chapters 4 and 5, the final chapter examines the many ways
in which the colonial state addressed cases of sexual and other violence without
going to trial. New Caledonia and New Hebrides administrations pursued a
range of strategies to remove Islanders from the jurisdiction of courts, drawing
on racial and gendered justifications to maintain practices of ‘trial without
witnesses. This chapter argues that consequently government violence remained
a basic response to non-European crime, both sexual and otherwise. Despite the
introduction of colonial courts and the rhetoric of law’s civilizing power, naval
expeditions and bombardment remain the means of enforcing rule well into the
twentieth century, not only justified on the grounds of Islander ‘savagery’ but
also tied to imperial politics and rivalries of the period.
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This book connects two different strands in recent imperial and Pacific
history: gender, sexuality and their centrality to European imperialism; and
law and legal pluralism. Gender was entwined with European perceptions of
Pacific societies and practices of empire from the outset.** A vibrant scholarship
appraises the importance of gender and sexual relations to European assessments
of race, morality and civilization of societies across the Pacific Islands, and of
missionary interventions into gender roles and domestic life.” However, the place
of gender in concomitant colonial legal projects has received limited analysis in
the Pacific.*® Building upon the insights of new imperial history and especially
the work of Ann Laura Stoler, historians have nevertheless demonstrated how
‘private’ lives and sexual relationships were not only central to the experience of
imperialism, but also to the processes of empire-building and maintaining the
‘intimate frontiers’ of imperial rule and its boundaries.”

Imperial and legal histories of the Pacific more often focus on either ‘civilizing’
law as a justification for colonization or the critical issues of Indigenous land
rights, ownership and dispossession.®® The more quotidian operation of law
in the region has not yet received adequate consideration. The imposition of
criminal justice was, however, an important way in which Islanders and other
colonial subjects encountered the formal structures of rule. This was, in Sally
Engle Merry’s phrase, ‘law at its bottom fringes, where it intersects the social
life of ordinary people rather than where legal doctrines are created’* Criminal
justice was a crucial means through which colonial authority over individuals
and groups was regularly, visibly and often violently enacted and contested. As
Lisa Ford argues of murder trials in settler colonies, ‘much more was at stake
in these trials than murder; they redefined sovereignty and its relationship to
territory and jurisdiction’*® The colonial court and judiciary was an important
space in which Islanders came into direct contact and conflict with the colonial
state during the early period of colonial rule. These ‘micro-judicial encounters’
were critical to the gradual process of bring Indigenous peoples under European
jurisdiction, as Shaunnagh Dorsett demonstrates in her nuanced scholarship
on Maori engagement with magistrates’ courts in mid-nineteenth century New
Zealand."!

This book highlights the ways in which gendered rhetoric intersected with
both justifications and contestations over the practice of colonial justice in the
Pacific. Tropes of the degradation and mistreatment of non-European women
were deployed in explanations for racially differentiated forms of justice in New
Caledoniaand the New Hebrides, while protests over the legal limits to patriarchal

protection of white women in the New Hebrides and of Indian women in Fiji also
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mobilized gendered anxieties of sexual perils and critiqued colonial practice.*?
Indeed, similar discourses of sexual anxiety circulating among local settlers
in 1920s Papua resulted in one of the most repressive rape laws in the British
Empire.*” While no parallel laws were passed in New Caledonia, Fiji or the New
Hebrides, gender and sexuality are similarly important to understanding local
imperial politics. I also add a Pacific perspective to the gendered operation of
colonial courtrooms, particularly in the assessment of women’s testimony and
medical evidence in trials of sexual violence in Fiji.** The prioritization of certain
types of evidence — male, European and increasingly scientific - demonstrates
who was considered suitable to contribute to the production of colonial and
legal knowledge and the locally specific processes by which non-European
voices were devalued.

However, the production of colonial knowledge and authority in the
courtroom was not complete or all-encompassing: as studies of law and empire
elsewhere demonstrate, colonies often remained legally plural environments.*
Lauren Benton and Lisa Ford emphasize the dynamic nature of law in colonial
settings, where European law was but one of many legal regimes that continued to
operate simultaneously, but which became hegemonic as ‘everyday local practice
was gradually and haltingly subordinated to jurisdiction’*s In thinking about
these processes as they applied to colonial criminal justice in the Pacific, I aim
to contribute to Nandini Chatterjee and Lakshmi Subramanian’s examination of
imperial rule as

an aggregation of plural legal realities and imaginations, without losing sight

of the fact that this was a plurality shaped by unequal power, and indeed

characterised by zones of unbridled violence as much as the possibility of

subaltern agency.”

Scholarship on legal pluralism that includes the Pacific has been limited, and
limited Pacific history engages with this concept directly.*® The specific dynamics
of sexual violence - as crimes at the nexus of violence, gender and race - also
lack an adequate history in the Pacific region, despite the fact that gender-based
violence remains a pressing social issue.” Here I show how narratives about
gender and racial difference enabled the colonial state, as well as individuals and
communities, to maintain a plurality of strategies to police, punish or ignore
sexual violence.

Examined together, the French administration in New Caledonia, British
administration in Fiji and the Anglo-French Condominium of the New
Hebrides highlight the contingent and diverse nature of colonial rule in the
southwest Pacific. A tight geographical and thematic comparison adds to
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recent scholarship on the connections and disconnections between colonies,
and between empires.”® The places examined were also enmeshed by connected
imperial practices, including the movement of officials, goods and ideas and
longstanding patterns of Indigenous mobility. Pacific history has surpassed
‘monograph myopia, as evidenced in a wealth of recent publications on the
Pacific Islands and Pacific Rim that highlight its cosmopolitan nature (Thomas’
Islanders), translocality (Matsuda’s Pacific Worlds) and the multiple genealogies
of the discipline (Armitage and Bashford’s edited collection).”’ Focusing on
three localities enables a detailed examination of the enactment of colonial rule
as it was experienced by local communities, both Islander and newcomer. Here,
the differing genealogies of French and British imperialism in the Pacific are
considered but the operation of colonialism through its legal institutions and
officials are foregrounded.

Drawing together colonies and empires requires the scope of this book to be
tightly focused, with resulting limitations. The emphasis on behaviour that was
considered criminal largely excludes discussion of marriage, as there were no
legal provisions against interracial marriages. Secondly, heterosexual intimacy
and sexual violence predominate in the book, given that few cases of homosexual
crime appeared in the legal archive. Finally, the colonial archives for each place
are variable in their structure and holdings, and the nature of the evidence found
means that specific colonies in come into closer focus across different chapters.
Practical limits to archival work, especially in the context of the Covid-19
pandemic, also restricted the scope of the research. The New Hebrides receives
particular attention as it offers a window into the connections and tensions
between French and British colonial practices, while joint governance resulted
in an empire of paper, given the inter-imperial correspondence and duplicated
systems of colonial reporting and archiving. Despite these limits, the colonial
court and surrounding structures were critical institutions at the intersection
between the colonial state and intimate lives in New Caledonia, Fiji and the New
Hebrides. They merit detailed study.

The divergence between colonial rhetoric of ‘civilized” and colour-blind
criminal justice and the intersecting realities of judicial practices in the Pacific
are most clearly revealed by cases of sexual violence and the diverse ways in
which colonial officials and subjects navigated trials, alternative forms of justice
and hierarchies of gender and race during such incidents. The theatre of the
courtroom and related debates underpin the limits of colonial states’ abilities
to govern intimate lives, as Islanders, indentured labourers, officials and other

groups navigated intimacy, violence and colonialism by pragmatic means.
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Part 1

A stranger in our midst’: Criminal
justice in the colonial courts
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Creating European law in the Pacific

At the first meeting of the Bose Vakaturaga (Council of Chiefs) in 1875 shortly
after British annexation, the Fijian elite expounded the difference between
European and Fijian law. One magistrate Mafi asserted, In England, the law
is the great Chief; there it governs all and has done so for ages. We have had
English law in Fiji for some time, but it is still a stranger in our midst."

By contrast, on his appointment as chief police magistrate of Fiji in 1907,
Gilchrist Alexander recalled that he ‘left the Colonial Office still uncertain
whether I should be required to live in a native hut and hold a Court under
the shade of a palm tree’* On his arrival, Alexander found the native hut of
his imagination was in fact a courthouse in the colonial township of Suva,
still rather different from the august architecture of the London inns. The
numerous doors of the court, kept open onto the surrounding verandahs to let
in the breeze during tropical days, let in many unexpected intruders: wandering
dogs disrupted proceedings and sand proved a constant menace to the desired
cleanliness and order of the courthouse.® The refractory island environment was
but one of many novel elements which European judges, lawyers and officials
who ventured to the Pacific encountered and attempted to control.

As the contrasting words of the Fijian and Europeans magistrates demonstrate,
lawmaking in the Pacific was a contested process. Far from the colonial view
that the expansion of ‘civilized” law and justice was the ‘supreme gift’ of imperial
expansion over ‘uncivilized” peoples, European forms of law were not simply
transplanted from imperial metropoles onto colonial spaces.* Nor were newly
acquired colonies a tabula rasa upon which new ideologies of justice could be
imposed: Indigenous societies of the Pacific (like all societies) contained their
own proscriptions, codes of behaviour and sanctions that maintained stability
and order and structured conflict.

The extension of ‘civilised;, and therefore European, law and justice throughout

the imperial world was both a motivation - at least to the extent that the actions
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of European settlers needed to be policed - and a justification for colonial
domination of Indigenous people and their territories.” Colonial law was a vital
instrument and expression of imperial rule.®* However, its effect was by no means
inevitable or straightforward: different legal traditions, changing public opinion,
the influence of individual governors and officials, the specificities of local
conditions and especially Indigenous society and politics all converged to shape
the practice of justice in unique ways. These contradictions were evident in Fiji
Governor Arthur Gordon’s speech to settlers upon his departure in 1880, when
he thanked the chief justice ‘for the improvement of different branches of the
law which have given to our Statute Book a value and a character distinctively
its own’’

This chapter examines the introduction and evolution of colonial law
alongside European political and economic expansion in New Caledonia, Fiji
and Vanuatu from the 1870s onwards, providing the wider context for the book’s
focus on gender, criminal justice and violence. It focuses on the extent to which
Indigenous and indentured groups were incorporated or removed from the
formal criminal justice system and the courts on the basis of race and geography,
as well as the practical limitations to colonial governance. Traced through the
late nineteenth and early twentieth centuries, we see recurrent tensions between
complex and multilayered colonial judiciaries and the difficulties in maintaining
their practical authority, creating space for both debate and alternative forms of
justice. In this context, colonial legal systems were plural systems, significantly
reshaped by local communities and specific ideas of gender, race and status
across different colonial spaces.

The chapter begins with an overview of emerging justice systems in each
colony in relation to broader patterns of colonization and the attempts (or
lack of) to interpret and incorporate Indigenous customs and traditions into
colonial governance. I then examine the practical limits to the operation of these
legal systems. Island geographies, Indigenous resistance and the small size and
resourcing of each bureaucracy shaped the implementation the rule of colonial
law. I conclude with an examination of the broad connections and differences
between judicial structures in these three Pacific colonies.

Local circumstances, British and French experience of colonial rule in other
parts of empire, and broader imperial politics resulted in convergence and
divergence in judicial institutions. Each colony developed a multifaceted legal
system. The evolution of a plurality of courts divided criminal cases, deliberately
or otherwise, along the boundaries of race as well as geography, frequently

separating Indigenous and European subjects (and indentured labourers in Fiji)
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within the judicial system. In Fiji this was achieved through the institution of
chiefly authority, Native Regulations and village courts, while in New Caledonia
and the New Hebrides, Islanders were largely excluded from the jurisdiction of
the courts.

The specific judicial structures created in each colony were locally contingent.
Divergent motivations, modes of imperialism - from penal colonization,
attempted settler colonialism to direct and indirect rule - and perceptions of
each locale and its inhabitants were important factors governing this process.
While not underplaying the haphazard nature by which the legal architecture
developed, I argue that, in creating its judiciary, each colony addressed similar
practical and ideological challenges, which ranged from very local to much
broader debates about the nature and role of imperial justice and rule. These
included imperial rivalries, public pressures, quotidian frustrations and attempts
to overcome the contradiction between the liberal ideals of judicial equality
and citizenship of late-nineteenth-century Europe, the rhetoric regarding the
protection and trusteeship of ‘native’ peoples, and the authoritarian nature of

colonial rule.®

New Caledonia

France claimed possession of New Caledonia in 1853, motivated by imperial
rivalries, the desire for a naval stronghold in the region and to find a solution
to metropolitan penal problems.” Following the appointment of the first local
Governor Charles Guillain in 1862, the colony developed its own administration
and infrastructure.” Its identity began, first and foremost, as a bagne or penal
colony: over 22,000 criminals and political prisoners arrived on New Caledonian
shores from 1864 until transportation terminated in 1897."" The penitentiary
played an important role in the development of the economy and infrastructure
of the early colony with prison labour contributing to construction projects and
mining. It also added social complexity, firstly because of the diversity of the
transportees themselves and secondly because many remained permanently,
significantly influencing the demographics of the colony.'?

The size of the Grande Terre, along with a belief in the fertility of the climate
and soil that emerged in the mid-nineteenth century, fed into hopes amongst
French officials that New Caledonia would become an agrarian settler colony,
or ‘la France australe’”® Penal transportation evolved into penal colonization
as bagnards with records of good behaviour were offered plots of land upon
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their release. In 1884, 110,000 hectares were allocated for this purpose,
primarily around Bourail, La Foa, Diahot, Pouembout and Prony.* Working
to end deportation in the 1890s, reformist Governor Paul Feillet encouraged
‘colonisation libre’ (free, non-penal settlement).”> Under Feillet’s scheme, new
settlers and some freed convicts were given land grants and encouraged to grow
coffee and other crops, with the aim of transforming the colony agriculturally.'®
By 1896, around 9,300 settlers along with over 3,000 colonial officials and soldiers
had arrived and remained on New Caledonian soil, along side a population of
8,200 convicts or paroled individuals.'” By comparison, the Kanak population
had apparently declined to under 30,000 in the problematic 1901 census count.'®
Over the first five decades of French rule, almost 300,000 hectares of land were
appropriated, leased or sold."” Despite the limited success of Feillet’s immigration
drive, French visions for the colony quickly impinged upon Indigenous land use
and ownership, becoming a source of conflict as well as a driving factor behind
laws and policies to exclude Kanak from European jurisdiction and rights.?

As elsewhere in the French empire, imperial governance in New Caledonia
rested upon distinctions between subjects and citizens, distinctions overlaid
on categories of race, and concepts of civilization and justice. These were
embodied in the notion ‘to each race, its law, and to each law, its race’*! Racial
understandings, however nebulous, fed into strategies for rule and hardened
throughout the second half of the nineteenth century. From the outset, the
colonial administration was predicated on a range of divisions that filtered into
the legal system. Alongside the distinction between Kanak and colonists, New
Caledonia’s European society was fractured by the division of libéré and colon,
and metropolitan and locally born.?? As Adrian Muckle, Bronwen Douglas
and Chris Ballard argue, concepts of race in Pacific colonial discourse were
shaped as much by legal, administrative and political necessity and utility as
by scientific understanding.® Moreover, the category of the indigéne had blurry
borders which could be negotiated, appropriated and redefined, and was further
complicated by continuing intermarriages and indentured labour migrations
from French Indochina, Japan and the Pacific.* The limits of colonial legal
binaries were particularly evident at the intersections between the categories of
indigéne and métis; between Kanaks of the Grande Terre and the Loyalty Islands;
and indigénes of New Caledonia and other Pacific Islanders in the colony,
including ni-Vanuatu and Tahitians.

New Caledonian courts nevertheless largely mirrored the judicial organization
of metropolitan France, envisaged as it was to become a ‘colonie de peuplement’
or settler colony. When the first Governor arrived in 1862, the judicial structure
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was skeletal. The 1843 ordinance, which established French legal norms in the
Marquesas, was applied to New Caledonia in 1855 as an initial framework.
Subsequent laws in 1859 laid out the practical organization of the courts and
promulgated the Code Napoleon, applying French law in New Caledonia.”
By 1866, the judiciary comprised a Procureur de la République (a prosecuting
attorney or public prosecutor) and deputy; a Tribunal de Premiére Instance
composed of a single judge and a lieutenant de juge (performing the role of
examining magistrate and deputy judge), a Tribunal d’Appel with a sole judge,
a Tribunal de Commerce comprising five notable businessmen; along with a
Tribunal Supérieur, again with a single judge, to hear appeals.?® The Tribunal de
Premieére Instance dealt primarily with criminal affairs when it sat in its capacity
as the Tribunal de Simple Police or Tribunal de Police Correctionnelle.

Given the colony’s foundation of deportation and penal labour, the issues of
law and lawlessness were ever present in the minds of officials. In 1888, Governor
Mouét expressed his concern over the large and ever rising number of cases
before the Tribunal Correctionnel and Tribunal Criminel, which he attributed
to the preponderance of libérés and indigénes in the colonial population.”
Concerns regarding the moral standing of the settler community also emerged,
as ‘they are most often poor people who have a fortune to make or remake,
and whose moral sense is not always as elevated.?® Officials were troubled by
the potentially negative influence of these unprincipled European newcomers
upon an ‘uncivilised’ and ‘undeveloped’ Indigenous population, a concern
also expressed across British Pacific colonies. Such contact was considered
detrimental to the social fabric of the colony and a contributing factor to severe
population decline observed in the Kanak population.?”

From the mid-1860s calls for increased powers over the management of the
Kanak population began to circulate in the metropole. The Minister of the Navy

and Colonies argued that

in the face of a population still unfamiliar with the ideas of civilisation, the
French authorities should be vested with the necessary powers to assure the
security of our possession; it therefore seems to me that there shall be occasion
to employ the means of repression which experience has already shown to be
effective in Algeria.*

The Arrété (decree) du 24 Decembre 1867 recognized the concept of the tribu
(tribe) as the organizational base of Kanak society, legally enshrining both
collective ownership of property and collective responsibility for crimes and
disorder.’! The following year, another decree further defined Kanak land rights
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and initiated the process of cantonnement (containment) of the Indigenous
population in reserves, thus freeing up land for European use.” The only French
colony to use cantonenment so extensively, it did not prevent conflict as Kanak
sought to protect their lands and rights.

Indigenous resistance and Kanak-French conflict was recurrent following
colonization as Kanak sought to protect their lands and lives, including in the
south around Nouméa from 1856 to 1859; the northern Grande Terre from
1856 to 1862; and continuing in the centre-north to 1869.”> New Caledonia
was particularly shaken by the eruption of conflict around La Foa in June
1878, which marked the start of war between the tribus around Ourail and
Bouloupari-Thio lead by chiefs Atai and Naina, and the French military and
their Kanak allies.” The 1878-9 war marked a watershed as the last major
conflict of the nineteenth century. By January 1879, aided by Kanak allies, the
French suppression of Indigenous resistance seemed complete, heralding an era
of aggressive European expansion that obscured continued Kanak resilience and
resistance. Nevertheless, for New Caledonia the so-called revolt of 1878-9 was
reminiscence of the impact of the 1857 Indian rebellion.” In both cases, neither
settlers nor officials anticipated the violent uprising of their subjects, though the
consequences for the attitudes and style of imperial rule were long-lasting. The
conflict awakened local European anxieties concerning Kanak: the ‘fantome’ of
further violence left a legacy within the colonial imagination.*

Nine years later, a new strategy for managing a troubling Indigenous
population was implemented: the Code de I'Indigénat, or simply the Indigénat.
The New Caledonia legislation was modelled on French practices of rule
elsewhere, notably Algeria and Indochina.” Alongside labour corvées and
taxation, the Décret du 18 juillet 1887 outlined specific infractions that,
committed by indigénes non-citoyens frangais, would be policed and disciplined
by the head of Service des Affaires Indigénes (SAI) and Kanak chiefs appointed
by the administration.* Initially restrictions included prohibitions on disobeying
orders, being found outside ones district without permission, carrying of
‘armes canaques’ in areas inhabited by Europeans, the practice (or accusation
of) sorcery, entering inns or drinking places, nudity on the roads or European
towns, entering European houses without authorization and disturbing order or
work in settlements, workshops, factories or stores. Kanak women were subject
to particular surveillance under these regulations, given the moral anxieties
around prostitution, interracial relationships and disorder.*

Additional decreesin 1888 and 1892 extended thelist to include an 8 pm curfew

in Nouméa as well as proscriptions against disrupting the peace in the streets of



Creating European Law in the Pacific 29

the colonial townships. As the Indigénat legislation was renewed in 1907, 1915
and 1928, further infractions were added. While the 1887 law provided the basis
for its implementation, the Indigénat in its broader sense comprised a range of
legislation and strategies that defined Indigenous experience of imperial rule for
over sixty years, until Kanaks gained citizenship at the end of the Second World
War and the laws underpinning it were dismantled.* The Indigénat is thus better
conceptualized as a regime than a code.

The result of the 1867 legislation and the 1887 Indigénat was segregation on
racial and spatial lines, a characteristic of French rule in New Caledonia until
the end of the Second World War. The idea of containment and management
of Kanak in reserves and control of Indigenous mobility was initially closely
linked to the predicted decline, pacification and absorption of the Indigenous
population. The Indigénat hinged upon the removal of one basic pillar of
democratic governance: the separation of judicial and administrative powers. It
granted administrators summary powers to discipline Kanak, without reference
to the judicial system, with sentences of up to fifteen days imprisonment or fines of
up to 100 francs.* For more serious threats or offences, the Governor, supported
by the Conseil Privé (Privy Counsel), could intern individual indigénes on the
Tlot Amadée, Ile des Pins, Loyalty Islands or occasionally Tahiti: another form
of enforcing physical and geographical separation, which reflected increased
judicial segregation.*

During Feillet’s fin-de-siécle governorship, the differing status of Kanaks was
deemed necessary on civilizing grounds: a means of very gradual development
towards European civilization.® The Indigénat initially was presented as a
temporary and exceptional measure, in place until indigénes either passed
away or could be integrated into French civil society. By the early twentieth
century, however, colonial officials became disillusioned with the optimistic
belief in the so-called progress towards civilization among the Kanak and
sceptical of expectations of racial decline. Subsequent colonial inspections
criticized assumptions about Indigenous annihilation or absorption, as Kanak
communities survived and thus remained an administrative problem.*

While each decree had a limited lifespan, their continual renewal and
expansion prompted criticism. In 1907, Colonial Inspector Fillon reported
scathingly of the ‘arbitrary extension of punishments ... and serious illegalities’

that continued under the regime:

The Indigénat is in most colonies a quick and simple system of repression,

often useful for the prestige of the local administration and the success of their
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indigenous policy. But it is an exceptional regime that infringes upon individual
liberty: the powers of administration and judge are conferred upon the same
people, who are not bounded by the conclusive proof required in ordinary
criminal matters. **

Despite the critical voice of the Colonial Inspectorate, the codification of local
custom ‘remain[ed] largely ignored by our administration’ and ‘arbitrary’
administration through the Indigénat continued.*

While there was little attempt to record and codify Kanak custom in New
Caledonia (as occurred in Fiji), the Indigénat had some features of indirect rule
more commonly associated with British imperialism. Appointed Kanak chiefs
invested with not only the right but also the responsibility to oversee their
tribu, and the enactment of regulations specific to the Indigenous population,
overseeing labour required for works and the collection of head taxes for
the colonial state. In light of the limited resources of the SAI, during the late
nineteenth and early twentieth centuries the administration was frequently
reliant on the compliance of chiefs in establishing order and authority outside
limited areas of European settlement.* The result was ‘an intense localisation of
the local, for Kanaks in particular, accompanied by multiple forms of segregation,
through the differentiation of rights and spaces’*® The Indigénat was a defining
aspect of the colonial experience for Kanak but also defined the colonial order,

creating legal and physical demarcations on the basis of race.

Fiji

The development of the Indigénat occurred at a similar time to British
colonization of Fiji, where early officials experimented with indirect rule. In
the 1850s and 1860s the British Colonial Office was wary of acquiring further
territories with little perceived prospect of economic reward. By the eve of British
colonization of the Fijian archipelago in 1874, disputes over land sales and
political authority between Bauan chief Cakobau’s government, other Indigenous
leaders and newcomers had become sufficiently detrimental to British interests
and reputation to overcome official reluctance for formal intervention.* Law
and justice was thus a key tenet of imperial rule in Fiji and its legitimation. Sir
Arthur Gordon, Governor of Fiji from 1875 to 1880, emphasized in a speech to
Indigenous chiefs in 1875 that laws are necessary; a country without laws would
be in a pitiable condition’®
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Nevertheless, the Colonial Office had little desire to closely manage a
distant colony and even less to fund one, and charged Gordon with making
Fiji a financially self-sufficient possession. Gordons policies regarding native
administration, and his implementation of indentured immigration as the basis
of the sugar plantation economy, formed the foundation for the key racial,
economic and political divisions in colonial and post-colonial Fiji. His coterie
of administrators and successors would maintain much of this system into the
twentieth century.”

Gordon’s patronage and education underpinned the confidence and ambition
that he carried though a career of governorships spanning the British empire over
nearly thirty years from 1861 to 1890.”> Gordon ‘was no amateur’: he brought
with him experience in plantation colonies and well-formed plans for ensuring
the economic viability of the island colony.* His economic policy of government-
administered indentured labour migration was intimately entwined with aims
for a protectionist and highly paternalistic approach to Indigenous governance.
He saw poor administration and unfettered interaction between ‘natives” and
unscrupulous settlers as the cause of Fijian population decline.

While this view was based on observations made around the imperial world,
Gordon’s arrival in Fiji in June 1875 coincided with the height of a severe measles
epidemic that killed around 20 per cent of the Fijian population. The epidemic
strengthened his pre-existing belief in racial decline and his desire for a ‘better’
form of imperial rule.’* The depopulation narrative was a long-standing element
of colonial thought in Fiji. However, as Nicholas Thomas notes, the causes of
depopulation were increasingly perceived as internal to Fijian society, thereby
justifying colonial intervention in intimate and village life on the grounds of
improving sanitation and hygiene.”

Protection of Indigenous Fijians from the perceived pernicious effects of
cultural contact and colonial market forces was achieved through indirect rule,
which instituted and solidified chiefly authority and preserved ‘traditional village
culture and land tenure. In fact, ‘traditional’ authority and cultural practices were
largely European constructs.* What Gordon and his administration understood
as ‘native’ tradition derived predominantly from the regions and chieftainships
with which they had most interaction (such as Bau on the east of Viti Levu).
Formalizing these traditions erased, in the statute books at least, the diversity
and fluidity that existed on the ground. Cultural differences within Fijian
society were framed through a hierarchical view. Cakobau’s ‘heathen Kai Colo’
opponents of Viti Levu’s interior were deemed less civilized and more volatile
than the inhabitants of the coastal polities, views compounded by the 1876 war.
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Indirect rule supported an interpretation of Fijian society weighted towards elite
and Bauan views, while ‘ordinary Fijians ... sometimes had to be told by white
men what their customs were’”’

The reification of chiefly authority was subject to some contemporary
criticism, such as missionary Lortimer Fison’s grave predictions of a feudal
society emerging due to restrictions on labour mobility imposed on non-
elite Fijians.®® Moreover, Gordon’s protectionist policy inevitably frustrated
the settler population, who chafed at having access to land and a convenient
labour source cut off by an interfering colonial administrator.”® Aware of the
unpopularity of such policies, Gordon saw indentured labour from India
(and elsewhere) as his trump card: it offered a cheap and seemingly abundant
workforce, simultaneously solving the issues of labour shortages, and preserving
his ‘benign’ native administration.®

Over the nearly four decades from 1879 to 1916, over 60,000 girmitiyas
or Indian indentured labourers arrived to work the plantations on five-year
contracts. Labourers who re-indentured for a further five years earned their
return passage to India. Most remained in Fiji, set up communities on the
outskirts of the plantations or migrated to towns and established agricultural
and trading businesses after the narak (hell) of indenture. As a rich body of
scholarship on the indenture experience recalls, the work was harsh, conditions
of life dispiriting, and contracts were frequently contravened or ignored by
plantation managers and overseers. The associated dislocation and social
breakdown were reflected in high levels of violent crime, murder and suicide
amongst migrants.*!

From a judicial perspective, as well as economically and socially, the colonial
structure was predicated on racial divisions. On his voyage to Fiji, Gordon read
J. W. B. Money on Java, who emphasized that ‘each race has its allotted sphere’ His
plans for the new colony developed along these lines even before his arrival.®* He
consequently resisted land issues and related disputes being heard in the courts,
believing that a European-dominated institution would not uphold justice for
Fijians, and thus removed Fijian land cases from the courts as far as possible.
Given Gordon’s hands-on, even authoritarian approach, he preferred to have the
arbitration of land claims under the authority of the Executive Council, not the
judiciary. This policy developed before Gordon and others in the administration
understood how Indigenous land tenure functioned, instead emerging from
ideas outside the Fijian context.”® This aspect of ‘native’ governance was achieved
through separate courts and Native Regulations that removing the majority of

Indigenous legal cases from the colonial courts of Suva and Levuka.®
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The pattern of courts across the colony broadly reflected the
compartmentalization of racial groups in different geographic and economic
spaces. Fijians were encouraged to maintain a ‘traditional’ lifestyle and non-
monetary economy in villages. Native Regulation No. 5 (1878) restricted Fijians’
movements, requiring chiefly permission to leave the village or to take up paid
labour.® Though restrictions on entering paid labour were relaxed somewhat
in 1912, the importance of village life and obedience to chiefs was maintained
though regulations and courts. Indentured labourers were also subject to
restrictions. They were housed in plantation ‘lines’ (cramped and unsanitary
blocks of housing) and labour laws curtailed their freedom to travel. Though
Europeans managing plantations lived in relative isolation, traders, officials and
settlers mostly congregated in the urban centres. Norman Etherington outlines
how different court systems existed in these different spaces broadly contiguous
with these socio-economic fault lines. He found

a system articulated into four separate legal worlds operating side by side.
What mattered most was not the race or national origins of persons charged,
but the arena in which those persons operated. Town justice was different from
plantation justice, and both were in their turn different from justice meted out
in the Provincial Courts.®

I argue however that race did play a large part in determining legal outcomes,
as the different arenas of the plantation and the village were demarcated along
racial, as well as economic, lines.

These racial, social and economic demarcations were manufactured and
sustained through ordinances, regulations and their implementation. Early
officials solidified the administrative division of the islands into twelve districts
headed by Roko Tui (government-appointed district chiefs), and subdivided
them into smaller areas presided over by Buli (local or minor chiefs). The Native
Affairs Ordinance of 1876 established the Native Regulation Board and courts
that operated under the authority of the Roko and colonial officials.”” Native
Stipendiary Magistrates (NSMs) assisted in enforcing chiefly jurisdiction and the
associated Native Regulations over the villages. A Chief Native Commissioner
oversaw this hierarchy. The colonial chiefly elite, which was based largely
on aristocratic lineage, exercised considerable influence through the Bose
Vakaturaga or Council of Chiefs, an annual forum which drew together the
Roko, Buli and native magistrates from across the islands to debate and advise
on Indigenous affairs.*® In the opening decade of colonial rule, the views of this

group were crucial in shaping Native Regulations, justice and punishments,
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particularly regarding obedience towards chiefs, labour recruitment, marriage,
divorce and adultery, communal services and taxation.

Chiefs strove to ensure that their authority was maintained or enhanced in
the colonial era. The Roko Tui Ba (district chief of Ba) declared that ‘most of us
know that the law will take hold of evil doers, but the great body of the people
know of no law nor understand any other authority than the will and word of
their Chief’® The Bose Vakaturaga strongly advocated that ‘the law shall take
hold of the people through us’” Their concerns over safeguarding traditional
authority in the face of the vakapiritania (‘the British way’) mirrored the British
administration’s wish to keep Fijians sequestered from the developing colonial
economy. The intersection of these stances was crucial for the establishment and
support of the Provincial Courts.

District and Provincial Courts were charged with disciplining infractions of
the Native Regulations and hearing cases arising amongst Indigenous Fijians
generally. The local Roko or Buli and NSM presided over the court, assisted by a
European Stipendiary Magistrate (ESM) acting as assessor.”! Punishments ranged
from fines to imprisonment for men, while women were more often sentenced
to labour within the village for a set period of time or a set number of tasks,
such as mat-making.”” Though designed to preserve the aspects of traditional
society deemed acceptable to missionaries and officials, Fijian chiefs and ESMs
also utilized the law in unexpected ways. For example, the magistrate at Bua,
Henry Anson, reported in 1880 that the Buli at Kubalau had been ‘administering
laws of his own, which ‘are greatly at variance with the ordinance of the colony’
He had run into debt with local Europeans and appeared to be using the court to
raise fines and therefore his credit.”

European magistrates were also criticized for overstepping their mandate and
setting their authority above that of the Fijian chiefs and magistrates. In 1883,
the Roko Tui Ba exclaimed that

the European Magistrate’s eyes are as the eyes of needles; he sees this, and he sees
that, and instantly reports; but he knows not the seriousness of it to us, or even
understands our customs. Strangers come to us, and they partake of food with
us. Who plants the food? They (the Magistrates) report to Suva, and are believed.
The European Magistrates have given rise to this, for they oppress us and write
to the Governor. He does not, I think, wish this.”

Opverall, particularly in cases around sexual conduct, there was confusion over

who had the power to prosecute and punish, and frustration that cases only

came to light if offenders ‘fail to find favour in the eyes of their chiefs.”
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By contrast, on the plantations power clearly lay with managers, labour
inspectors and European magistrates. Most cases on the court circuits related
to infractions of labour contracts. Labour infractions ranged from desertion
and unlawful absence, neglect or refusal to complete allotted tasks, disorderly
conduct, time spent in hospital and stealing rations.” The prosecutions for
labour violations enabled frequent extension of the indenture contract. Many
indentured Indians were forced to work longer than their five-year term to cover
fines imposed or working days lost to court cases and imprisonment.”” Cases of
violent crime between indentured migrants were also frequent. While workers
could bring their employers to court for overtasking, withholding wages or
assault, cases against managers or sirdars were rare and conviction rates were
low. Indeed, the number of convictions of Indian indentured labourers drew
critical comment from the Indian government.”® Yet the cases before the
plantation courts tell only half the story: violence, intimidation and complicity
between plantations overseers and colonial magistrates meant many incidents
were never brought to court, forcing indentured workers to find alternative ways
to seek retribution and justice for plantation exploitation.

Police courts, which operated in Suva and Levuka, dealt with crimes stemming
from the problems of urban settlement (theft, drunkenness and offences to public
order and morals) and operated like their equivalents in Britain or British settler
colonies. The Supreme Court adjudicated on serious crime, including murder,
assault, rape and sexual assault. These cases were forwarded from magistrates or
the lower courts to the criminal sittings held quarterly in Suva or Levuka. Trials
could be conducted by jury but only if all parties involved were European, or
by assessors, who advised the Chief Justice but did not have a decisive vote in
the outcome of the case. The Criminal Procedure Ordinance of 1875 ensured
that any cases involved Fijians were tried by assessors, as the impartiality of a
European jury in judging crimes involving non-Europeans was deemed dubious
at best. Trial by assessor was extending to Indian, Chinese and Pacific Islanders
in 1883.” This was justified on the basis of similar procedures in India, but
nevertheless irked settlers who regarded trial by jury as a British birthright.*

The lives of colonial subjects were frequently entangled in undesired or
unexpected ways that demonstrate the constructed nature of these legal
spheres. Still, as Gordon optimistically articulated in 1880, the Fijian statute
book developed its own unique character, predicated on distinctions based on
race and socio-economic status. It was marked by the differing interest in, and
protection given to, Indigenous Fijians and indentured Indians and by indirect
rule that sought to impose a unified system of chiefly custom upon a diverse
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Fijian society. Yet these judicial divisions were also contested and subverted by
different groups and individuals, including magistrates themselves, who were

often less confident of law’s positive impact in Fiji.

The New Hebrides Condominium

While colonial administration in Fiji sought to reify aspect of Indigenous
custom as law, officials of the New Hebrides Condominium sought to integrate
two imperial legal systems in ‘an unprecedented juristic experiment®! This effort
took up the energy of both British and French officials, who initially paid scant
attention to the legal position of ni-Vanuatu in the Condominium. Upon the
opening of the New Hebrides Joint Court in 1910, the British judge stated:

The Court’s historic task is to adjust, parallel to each other, two differing national
legal systems. This is an unprecedented juristic experiment, but is likely to prove
that the essential ideals of justice differ much less than its outward forms.*

His opinion proved overly optimistic in a system of colonial governance marred
by practical constraints and fraught with tension over the inability to reconcile
differing motivations behind European involvement in the New Hebrides. These
tensions were present well before the formal annexation of the group. British and
French rivalry culminated in an attempt at imperial co-operation with the joint
colonization of the islands under the Anglo-French Condominium of 1906. The
unique Condominium arrangement was the consequence of failed policies of
non-intervention and half-baked attempts to maintain order, as trading, land
sales, land grabs and ‘blackbirding’ (unscrupulous recruiting of Islanders as
indentured labour) saw disorder escalate through the late nineteenth century.
Britainand France acknowledged the other’s stake in the archipelago: unilateral
colonization would provoke diplomatic discord. In 1878, an agreement in which
both London and Paris recognized the independence of the New Hebrides
solidified this position.* In fact, the British Colonial Office had little appetite
for annexation, but local Presbyterian and Anglian missions and public opinion
in the Australasian colonies prevented Britain relinquishing its interest.** By
contrast, French commercial and political interest in the archipelago surged
in the closing decades of the century. From the 1880s, John Higginson and his
Compagnie Calédonienne des Nouvelles-Hébrides (CCNH) purchased the
plantations of bankrupt British planters and claimed extensive land holdings
‘bought’ from ni-Vanuatu on Malekula, Epi and Santo. In 1885, the French
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Naval Minister had instructed that his officers should ‘combat English influence
by all legal means, to eliminate as much as possible British interests from the
archipelago and substitute French interests:* Most significantly, the French
government bailed out the struggling CCNH in 1894, which was renamed the
Société Frangaise des Nouvelles-Hébrides (SFNH). Thereafter France had a
vested interest in stimulating local economic activity, ensuring the success of
French plantations and confirming their land claims.

By 1886, pressure from their respective nationals with interests in the
New Hebrides - be they spiritual or material - influenced Britain and France
to begin negotiations over the status of the islands.*® Discussions focused on
protecting their citizens’ interests and finding a solution to land disputes. The
resulting convention, signed on 16 November 1887, established the Joint Naval
Commission (JNC). It was ‘charged with the duty of maintaining order, and
of protecting the lives and property of British and French subjects in the New
Hebrides. The JNC, comprising British and French naval officers, empowered
warships to patrol the waters. Unilateral action by either was discouraged except
in urgent circumstances. Given infrequent patrols through the islands and the
difficulty of assembling warships from both nations, this requirement severely
hindered the effectiveness of the commission. However, more problematic was
the final point in the agreement: “The Commission ... shall not interfere in
disputes concerning the title to land, or dispossess of their lands any persons,
natives or foreigners®” Navy officers were not deemed equipped to mediate on
land issues. The crux of the New Hebrides problem was thus left unaddressed
by the 1887 Convention, effectively undermining the Commission before it
even began.

France and Britain re-entered negotiations for a ‘sphere of joint influence’
in 1904.% Almost intractable differences remained between British and French
intentions and involvement in the New Hebrides. Britain focused on limiting
French power, to mitigate missionary fears and Australian anxieties; France on
a swift and favourable resolution of land issues to enable increased economic
development of the islands. After protracted negotiations, the final wording
limited the shared governance powers, with many functions left to the two
national administrations.* The resulting Convention, signed on 20 October 1906
and ratified on 9 January 1907, established the Anglo-French Condominium.*

The Condominium was governed by a joint administration, with a British
and a French administration each headed by a resident commissioner,
accountable to the Governor of the Western Pacific High Commission in

Suva and the Governor of New Caledonia in Nouméa, respectively. However,
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the Condominium functioned more as two parallel administrations than
one, with essentially separate police forces, mail services and courts. The
Bislama term for the Condominium, tufala gavman, encapsulates the divided
nature of New Hebrides colonialism: ‘the government of two fellows’” The
Condominium quickly became unwieldy and unsatisfactory and prompted
calls for a single imperial administration or partition of the islands. In response,
the 1906 Convention was revised in London in 1914. The ratification of the
resultant Protocol was delayed by the outbreak of the First World War and not
implemented until 1922. The 1914 Protocol made few substantial changes to the
original agreement and remained largely in place until independence in 1980.”

The attempt to meld two legal traditions and judicial cultures in the Joint Court
proved difficult. Alexander, a former British judge to the Joint Court, described
it as ‘a small international body ... in a setting and with a machinery unique and
cumbrous ... it was calculated to drive one to distraction’® With neither power
ready to concede jurisdiction over its own subjects, the 1906 agreement resulted
in separate British and French national courts where individuals were tried
according to their own law and procedure. Further complicating the matter,
the settlers and traders residing or visiting the islands were a diverse group of
German, American, Prussian, Danish, Swiss and Hungarian nationals - who
could choose their jurisdiction - in addition to the British subjects and French
citizens.”

The National Courts were limited to civil and criminal cases between
their own subjects. Disputes between British and French or European and
ni-Vanuatu - at least with regards to land - were heard before the Joint Court.
While established primarily to resolve and confirm disputed land titles, the Joint
Court also oversaw cases on labour recruitment and the sale of alcohol or arms
to ni-Vanuatu and presided over criminal and civil cases that crossed lines of
nationality or race. In structure, like much of the Condominium, the bench
of the Joint Court was unwieldy: it comprised a British judge, a French judge,
a president appointed by the king of Spain, a registrar and public prosecutor,
along with a Native Advocate to represent ni-Vanuatu rights. This ‘cour franco-
brittanique-espagnole-hollandaise’ looked far more impressive in appearance
than in practice.” The court did not open until 1910, after court buildings and
official housing had been constructed in manner fitting the prestige of each
power.” Plagued by problems of language and translation, procedure, delays and
frequent closures, it also held no executive power, leaving individual national
administrations to enforce the verdicts and punishments meted out, much
to the ire of the Joint Court judges.” The sentences imposed were limited to
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imprisonment of up to one month or fines of £20, and even these were often not
enforced.”

While both Fiji and New Caledonia established some form of ‘native
administration, this was conspicuously absent in the early Condominium. The

1906 agreement stated:

The High Commissioners and their Delegates shall have authority over the native
Chiefs. They shall have power to make administrative and police regulations
binding on the tribes, and to provide for their enforcement.”

However, aside from continued visits under the umbrella of the JNC, few specific
provisions were enacted to this end.'® In late 1911, the High Commissioners
made the first step towards extending Condominium rule outside Efate with
the appointment of two British and two French District Agents to supervise
recruiting and labour based on Tanna, Santo, Raga and Malekula.'”! The number
of posts was expanded under the 1914 Protocol, which provided for a British and
a French agent in each district. However, with each District Agent only having
responsibility over their own nationals, the efficacy of this skeletal arrangement
once again wilted in the face of imperial divisions.'*

Missionaries sometimes sought to fill the void by providing local courts and
administrative structures (see Chapter 4). In response, there was a gradual move
to establish criminal jurisdiction over ni-Vanuatu though the Joint Court and
local Native Courts in the late 1910s and 1920s. This was a slow and contested
process, owing to different economic imperatives, differing views of ni-Vanuatu
readiness for such laws and of what offences should be codified.'® In 1917, a
Joint Regulation enabled the Joint Court to try serious offences, including
murder, rape, assault and arson.'” A decade later, Native Courts were formally
established.'” For two decades after the Condominium’s arrival therefore, ‘life,

and sometimes violent death, went on as before’:!'%

ni-Vanuatu experience of
colonial rule was predominantly through warship visits or informal agents of
imperialism, missionaries, traders and recruiters.

The result was three distinct courts in which the few hundred Europeans
based in the islands could be tried or could bring civil cases, while the
approximately 50,000 ni-Vanuatu were effectively stateless. It seemed there
were ‘three justices in the New Hebrides: one for the French, one for the British
and one for the natives’'” The 1914 Protocol explicitly denied ni-Vanuatu
nationality or citizenship of either imperial power, thus limiting their options
for representation, legal recourse and economic opportunities throughout the
Condominium period."” During the opening decade of the twentieth century,
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there were no courts in which ni-Vanuatu could bring cases to deal with
internal conflicts, no due process nor ability to appeal Joint Court judgements.
Though effectively disenfranchised and subject to repressive justice, the limits
of Condominium governance left some ni-Vanuatu largely free from official
interference, and on occasion Islanders proved adept at using the divisions
between the colonial powers to their advantage.'”

Disconnections between paper and
practice: The limits to colonial law

In 1912, a group of Pentecost men refused to come to Port Vila when summoned
as, when they had visited earlier regarding the return of a kidnapped woman, ‘no
one saw them or spoke to them of the subject of their affair. After unsuccessful
weeks in Vila, the men returned home and ‘nor will they leave it again since they
maintain that it is but a waste of time for them to come here, where, as they say,
the white men “gammons” (deludes) them “too much”’'"* Their disillusionment
draws attention to the very real limitations of the law’s application in the Pacific.

Law’s extension seemingly heralded the successful arrival of the colonial
order, but the ongoing challenges to its enforcement served as a constant
reminder of the fragility of European authority in the islands. In New Caledonia
and the New Hebrides especially, practical and financial limitations constrained
the ability of colonial institutions to enforce the rule of law. As geographically
and geopolitically remote colonies (from a metropolitan perspective), budgetary
constraints were a significant consideration in determining colonial policy. As
this section discusses, officials in all three colonies were often frustrated by such
hinderances, which effectively curtailed their jurisdiction.

Serious crimes, such as rape, sexual assault, assault and murder, had to be
reported and forwarded to the higher courts, which sat only periodically in the
colonial capitals. The accused and witnesses had to be transported to Nouméa,
Suva, Levuka or Port Vila, housed and maintained while awaiting trial, which
might be weeks or months away. This process burdened limited budgets
and resources. Firstly, the outer islands or remote provinces had insufficient
administrators to transport prisoners back to the local metropole without leaving
their posts unattended, and such journeys could be lengthy or subject to long
delays given the scarcity of official transportation. In cases involving labourers

in Fiji or the New Hebrides, employers could be reluctant to go to court, as they
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risked losing their workforce for a sustained period.'! Secondly, the expenses of
feeding and housing defendants and witnesses stretched resources, particularly
in Port Vila where there was nowhere to house Indigenous witnesses and the
prisons were notoriously under-provisioned and unfit for purpose.'?

Colonial administrators were often forced to wear many hats. This limited the
attention they could devote to their functions as police or magistrates and raised
questions over their neutrality in investigating and assessing crimes. A blurring
of legal and administrative roles resulted: individuals filled multiple positions in
both official and unofhicial capacities, particularly in New Caledonia, where the
gendarmerie were assigned a range of auxiliary roles.

Financial constraints resulted in frequent complaints regarding the limitations
of the judiciary and requests for increased funding and personnel.'”* In 1859 the
New Caledonian Governor was particularly concerned that officials also acted
as judges on civil cases while a Conseil de Guerre presided over criminal cases
in the absence of suitable magistrates, resulting in conflicting roles and a lack of
judicial separation from other administrative functions.'"* Moreover, the lack
of accountability to a higher official diminished the sense of responsibility of
presiding magistrates, and was especially problematic given the limited scope for
appeals in a small colony.!** Consequently the first Governor reported there were
‘frequent indecisions’ amongst judges and confusion over the application of the
law in New Caledonia and the legality of their judgements."¢ One official noted:

At a pinch, you could consider this primitive organisation sufficient in the era
when New Caledonia had neither commerce nor industry. [But] today the

activity of the colony is attested to by the number of trials.'’

The wealth of correspondence to the Minister in Paris demanding further judges
and magistrates, as well as strategic attempts to improve the funding and support
received from the metropolitan government, reflected these concerns.

From 1898, with a dearth of suitable alternatives, gendarmes could also
be syndics of Indigenous affairs, with one syndic in each of the thirty-four
brigades."® In 1916, the core of the SAI consisted of just the head Alfred
Fourcade, his clerks, and two agents based in the Loyalty Islands. The outbreak of
the First World War resulted in further depletion of the already limited number
of gendarmes working as SAI syndics.'** By 1918, a report from the Colonial
Inspectorate noted that gendarmes in New Caledonia were variously acting as
police officers, prosecutors, bailiffs, officers of the Etat Civil, members of the
Sanitary Commission, syndics of Indigenous affairs, agents of public works and

syndics of immigration.'® Such overlaps had budgetary benefits but as Inspector
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Bougourd argued, it resulted in officials ‘both ill-prepared and ill-placed to
perform the delicate functions they must fulfill:**'

This problem was dramatically exposed by the outbreak of war around Koné,
Hienghene and Tipindjé in 1917, where gendarmes failed to read and investigate
warnings and rumours of Kanak discontent. Knowledge of local conditions
was an important but frequently lacking aspect of SAI work in monitoring and
controlling the Kanak population.'’” While this situation had existed since the
turn of the century, it took the largest conflict since the 1878-9 war to draw
metropolitan and official attention. These events and subsequent investigations
point to tensions within the colonial administration between balancing the
books and maintaining the appearance of an effective system for Indigenous
governance. Inspector Bougourd stated that most gendarmes knew neither the
local languages nor culture and had little opportunity to acquire such knowledge
given the time spent in long and difficult journeys over the territory of a tribu.'*

While gendarmes were burdened with multiple official duties, many also
maintained personal business interests in the colony. The potential conflict
of interest raised questions over the neutrality of colonial agents and their
commitment to official duties. Inspector Bougourd reported they were
sometimes ‘inclined to regrettably confuse their own interests and those for

which they are responsible’'*

The entanglement between judicial and other
official capacities, and blurred boundaries between official and personal interests,
appeared inevitable in the early colonial period, partly owing to the small size of
the imperial administrations and settler communities.

Similar issues over the efficacy and ability of magistrates arose in Fiji and
especially in the New Hebrides.””® In the latter, Edward Jacomb, Gilchirst
Alexander, and Joint Court clerk H. Pieremont pointed to the perceived
isolation and irrelevance of these colonies and the poor rates of pay as deterrents
to attracting competent qualified candidates to local bureaucratic posts.’*® The
French suffered from a particularly high turnover of officials.'*” Moreover,
New Hebrides officials expended much energy wrangling over their pay, leave,
housing and benefits, and debating joint Condominium expenses, amassing
files of archival correspondence in the process.'* Notably, president of the Joint
Court, Count Buena Esperanza, spent much of his appointment on leave.'?

As in New Caledonia, agents of the New Hebrides Condominium were
occasionally permitted to take other work alongside their official roles.
For example, the public prosecutor for the Joint Court took private cases
to supplement his salary, but at the expense of his formal duties."*® At times

court officials had insufficient work."*! A constant tension in the New Hebrides
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existed between judicial officials lacking work, given the frequent closures of
the Joint Court and the delays in addressing land claim cases, and the lack
of suitable officials to undertake the work that did exist. Overall, there was a
concentration of high officials (with the duplication of roles under the dual
administration - two resident commissioners, three judges) but a paucity of
lower-level administrators. Thus, Felix Speiser wrote:

In spite of the great number of officials, the Government does not make itself
much felt outside the larger settlements ... There are not yet magistrates on each
island, so that the Government heard only so much about the crimes committed
on the islands as the planters care to tell, and naturally they do not tell too
much.’*

In all three territories, criticism of the judicial system was often directed
towards Indigenous employees and appointed chiefs upon whom the
administrations depended, revealing frustrations over reliance on Islanders
for the operation of colonial law. In the New Hebrides, British Commandant
of the Constabulary Edwin Harrowell impressed upon his superiors the
need for a European commanding officer in Port Vila during his absence. He
highlighted the need for constant supervision and the problems of respect
and insubordination that arose when a ‘native’ was in charge of cases involved

interactions with European settlers.'*

In Fiji, magistrate Mark Spence
complained that, despite his best attempts to ‘impress a sense of duty’ upon the
NSMs of Bua and Cakaudrove, breaches of regulations were common."** The
frequent internment of administration-appointed chiefs in New Caledonia
suggests the administration often felt their Kanak appointees failed to effectively
support French rule over the Grande Terre.”*> Recurrent colonial frustrations
suggest divergent Indigenous priorities.

Islanders were not oblivious to these views, and had their own concerns about
European officials, as the Pentecost men who opened this section articulated. In
New Caledonia, Kanak also viewed the actions and motivation of the gendarmes
and syndics with suspicion. In 1898, Commandant Laporte described the
gendarmerie as having ‘lack of tact” in their relations with the Kanak inhabitants

of the Grande Terre."** As Bougourd reiterated some twenty years later:

The native sees in him [the gendarme] a dispenser of justice much more than
a protector and the attitude that prevails among the soldiers of the detachment
. is such as to justify certain apprehensions regarding the integrity of their

conduct vis-a-vis the natives.'*’
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Such concerns undoubtedly limited Kanak engagement with colonial
administrators. Within the tribu, there was considerable latitude to resolve
disputes internally as social structures remained largely intact well after formal
colonization.

The nature of the island geography further posed a challenge for the small
land-based administrations of the Pacific. In the New Hebrides, Fiji and to a lesser
extent New Caledonia, the multitude of islands that made up each colony and the
dispersed population made surveillance and policing virtually impossible, with

138 Tt was

communications and inadequate transportation key limiting factors.
not only the maritime landscape that tested these colonial administrations. La
brousse (bush) in New Caledonia, the Viti Levu interior dominated by the ‘hill-
tribes’ of Fiji, and the domains of ‘man-bush’ (as opposed to ‘man-saltwater’)
in the New Hebrides were also conceptualized as spaces removed from law and
order, possible ‘hearts of darkness’ from whence disorder and rebellion might
stem. Missionaries contributed to these views, drawing sharp distinctions
between the civilization and behaviour of converted Islanders, who frequently
resided around the coast, and their ‘heathen’ counterparts. Such views derived
their power from the administrations’ inability to know and police such regions,
to extend their hegemony beyond the bounds of small urban administrative
centres.

In an era of continued mobility across the region, the disappearance of
suspected criminals (both European and Islander) into the bush or across the
ocean reinforced perceptions of a troublesome geography that circumscribed
colonial power. For European accused, the most frequent way to evade summons
and arrest was to ship out of the colony altogether, safe in the knowledge that
the island administrators generally lacked the will or resources to track them.
One example from Fiji involved the disappearance of William Peckham, accused
of indecent assault of a ‘half-caste’ girl aged fourteen in 1880. In September,
Taveuni magistrate A. Taylor reported that Peckham had not responded to
the summons and ‘there now seems little doubt that he has left the Colony in
schooner “Nudge”’"* In the New Hebrides, Alexander noted that Europeans
could escape the colony and avoid their sentences, such as recruiter Leclerc
did in 1912."*° From New Caledonia, penal colony escapees aroused Australian
anxieties.'!

For Islanders, retreat into the bush, often aided by their family or community,
was the easiest means of evading European officials, though departing under
indenture also remained an option for ni-Vanuatu. Colonial administrators in
Fiji, New Caledonia and the New Hebrides all agonized over the disappearance
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of island suspects into the bush and the refusal of communities to hand over
the accused."* The early prisons in Fiji and the New Hebrides were inadequate
to keep prisoners who wanted to escape in.'** For example, concerned with
the insecure and unsanitary prison, the British resident commissioner in the
New Hebrides argued the need for improved facilities in 1912 because ‘in a
country like this ... escapes can only rarely be followed by rearrest if the accused
desires to evade it'** The difficulties in capturing and containing suspects and
prisoners in all three colonies fostered the perception of the islands as remote
and uncivilized. For colonial magistrates and police, the isolation, the bush and
the ocean were all hindrances to the effective fulfilment of their duties and the
extension of European law across the colonial territory.

The belief that officials were on the back foot in governing the island
landscape was compounded by the fact that individual officers in the field had
limited contact with their superiors in the colonial capitals. The 1918 inspection
of New Caledonia revealed ongoing resourcing issues that prevented the
gendamerie from patrolling in a systematic and disciplined manner, and in turn
prevented regular oversight of these brigades. Reports to Paris emphasized the
impossibility of regular inspections of outlying administrative posts.'** In 1919,
Pegourier noted some posts had not been visited since 1914 or 1916, which
meant that

the gendarmes enjoy a wide freedom. The situation of the colony, from the
perspective of communication, is such that most posts, outside of the only road
(Nouméa-Bourail) or the immediate neighbourhood of the capital, can only be
reached by sea after days of travel. The visit of the commander of the detachment
cannot in the slightest degree, in these circumstances, offer the unexpected

character that would be necessary to make the surveillance effective.'*

Reports highlight the level of individual authority and discretion afforded to
gendarmes outside the Nouméa-Bourail region as a result of the economic and
environmental circumstances under which the SAT operated.

The loss of manpower during the First World War magnified personnel
constraints, but the situation described by the 1918 Colonial Inspection
reflected the conditions under which the administration had operated for
decades. For example, in 1913 the New Caledonian Governor wrote to the
Minister of Colonies highlighting a lack of coordination between the colonial
administration and the Navy. Lack of transport made rapid and regular tours
of the colony all but impossible. In support of his request for greater funding

and assistance from Paris, he noted his colleague in Fiji had four vessels at his
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disposal.'” In these conditions, the colonial administration had little insight
into or ability to intervene in local affairs without the aid of the administrative
Kanak chiefs, or local missionary or settler informants. Thus, court cases and
Conseil Privé debates over Indigenous crime and its punishment relied upon
community support to apprehend troublesome individuals.

The limits of communication and transportation facing magistrates were
even greater in the New Hebrides. The Condominium lacked sufficient
maritime transport to patrol the waters of the archipelago, transport judges and
magistrates from Port Vila to other islands, and accused and prisoners from

outer islands to Port Vila.!*

There was initially no official vessel for judicial
work and the frustrated president of the Joint Court wrote that he lacked the
authority and the transportation to investigate land claims or criminal cases
‘on the spot’'* For the most part, the administrations relied on their imperial
navies to assist in law enforcement by sending men-of-war to the islands as a
presence to deter crime against Europeans and to transport accused. At times,
imperial politics further hindered judicial work. For example, in 1912, French
officials denied the Native Advocate’s request for transport to speak with
ni-Vanuatu communities he represented, to delay land claims against French
nationals.'®

The realities of governance in a remote island colony with a dispersed
population shaped how European law spread across Fiji, New Caledonia and
the New Hebrides. The budgetary bottom line imposed by London and Paris
resulted in insufficient personnel and resources to govern across the island and
maritime spaces. Individual magistrates were frequently expected to cover large
tracts of territory, often without access to regular transportation, though they
simultaneously wielded their authority with limited oversight from superior
officers.

Despite the best efforts of the colonial state, lone officials or small brigades
circuiting a province in the New Hebrides, New Caledonia or Fiji were often
ineffective in policing and punishing Islanders, especially if individuals put
themselves beyond the bounds of gendarme posts, colonial townships or
Indigenous villages. Such difficulties contributed to an official view of the
islands as potentially hostile spaces, especially in the interiors, and opened the
way for alternative and violent forms of justice. In these circumstances, bringing
Islanders and others before the colonial courts required a degree of consent and
support from the community, which might engage with the colonial judiciary
when it suited to remove a problematic individual. Indigenous social structures

in many communities or tribus frequently remained outside the influence of
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the colonial administration, and individuals could and did choose to resolve

violence and disputes without reference to the courts.

Conclusion: Drawing connections across oceans and empires

All three colonies were connected by the flows of indentured labour, capital,
goods and European missionaries, traders and settlers. The perceived need to
control these flows of people and goods helped precipitate imperial expansion in
the region. But colonialism in the southwest Pacific proved remarkably adaptable,
with each colony and its legal architecture taking a unique form specific to local,
regional and imperial political and economic exigencies. There was however a
convergent evolution towards the judicial and physical separation of Islanders,
Europeans and - in Fiji - indentured Indian labourers in response to intersecting
perceptions of race and island space. Islanders were thus increasing removed
from the European systems of courts, though whether this was deliberate policy
or unplanned development differs from colony to colony. The results were
complex systems of courts and legal administration, often disproportionate to
the colonies’ size and relative importance to their metropolitan governments.
This was particularly true in the New Hebrides, owing to the duplication of
roles through the dual national administrations. The bureaucratic exchange of
paperwork was similarly swollen in consequence of the need for each decision
and expenditure to be negotiated between French and British officials.

In New Caledonia, the introduction of the Indigénat in the wake of the 1878
revolt and on the heels of similar regimes across the French empire differentiated
and compartmentalized Kanak from the settler and penal population. It
underpinned the physical and legal cantonnement (containment) of Kanak from
1887, with local officials given summary jurisdiction and the Conseil Privé the
ability to try Kanak without judicial process. The logic of containment drew
inspiration from the longer history of penal transportation to New Caledonia and
the importation of strategies from Algeria and French Indochina, as well as the
need to open lands for European settlement. This regime relied on enshrining in
law the collective responsibility of the tribu and the appointment and assistance
of administration-appointed chiefs to ensure that Kanak conformed to colonial
law. In this we see a structure resembling the indirect rule more common to
British colonies.

While the policy of indirect versus direct rule is one of the key differences

often identified between British and French imperialism, in fact there are
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parallels between the New Caledonian system and Fijian indirect rule. Certain
chiefs were recognized and invested with limited authority by the colonial state
and held accountable for maintaining order and overseeing labour and taxes
among their tribes and communities. However, unlike Fiji, New Caledonian
chiefs had little input into defining the laws and regulations that applied to
the Kanak population, placing administration-appointed chiefs in the difficult
position of being legally accountable for restrictive laws over which they had no
control.

In Fiji, quite different motivations drove attempts to maintain ‘traditional’
Fijian life in villages removed from European settlements or plantations. Gordon’s
reign over ‘a Crown Colony of a severe type” enabled his administration to push
through the protectionist programme of indirect rule deemed necessary to
shelter Fijians from the ravages of colonial contact. His paternalism was funded
by the use and abuse of Indian indentured labour. Both Indigenous Fijians and
indentured Indians came within the orbit of the colonial courts, but the laws
they were expected to follow, the infractions and crimes for which they were
tried and the punishments received in the legal spheres of the village and the
plantations respectively were far removed from the courts operating in Suva and
Levuka.

Compared to the New Caledonian Indigénat, the Fijian system involved
chiefs in the process of codifying and enforcing ‘native’ custom to a much
greater degree. New Caledonian policies were more focused on maintaining
the boundaries of European communities with, for example, restrictions on
Kanak movement and clothing in Nouméa. These differences can be explained
partially by different perceptions of race. In Fiji, the interest and recognition
accorded to Fijian chiefly culture by Gordon and others meant ceremonial and
social engagement with the Fijian elite, including the negotiation of cession in
1874, was common from the outset. Such patterns of interaction never occurred
at an official level in New Caledonia, where Kanaks of the Grande Terre were
perceived as less amenable to ‘civilisation, in part owing to a contact history
of conflict. In explaining these differences, we must also consider political and
economic motivations. In Fiji, the British stance was that European settlement
was not to occur at the expense of Fijian society, though the underside of this
seeming benevolence was the installation of the indentured plantation system
with exploitation and violence it entailed for Indian immigrants. In New
Caledonia, the attempts to build an agriculturally driven settler colony created
different priorities. Kanak did not fit easily into this vision, except as labour
extracted through the Indigénat. Thus, while in both colonies the legal status
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and rights of Islanders were defined against those of Europeans and a certain
form of chieftainship reified, the basis for such policies was quite different.

By contrast, the requirements of joint action constrained the development of
a ‘native policy’ in the New Hebrides Condominium. If Islanders were largely
excluded from Condominium jurisdiction, this omission was due to oversight
rather than deliberate strategy. Almost an afterthought in an imperial expansion
embroiled in European rivalries, ni-Vanuatu had little legal recourse or
protection from either the French or British administration yet found themselves
under the surveillance of navy patrols from both nations. The limited power
given to the Condominium and the constant need for negotiation of decisions
between the two Residencies meant political attention and policy continued to
focus more on the Anglo-French relationship than that between Europeans and
Islanders. In consequence, for many ni-Vanuatu, colonial magistrates and courts
were notable only in their absence in the opening decades of Condominium
rule. When legislation covering ni-Vanuatu did emerge, it was often the result
of advocacy on the part of missionaries, traders or settlers or perceived threats
from these groups to Anglo-French authority.

Despite the differences between the colonies, elements of convergence are
visible as imperial governments and colonial administrations grappled with
the tensions between the economic and ideological imperatives of empire and
the practicalities of governance in the racially diverse terrain of these islands.
In contrast to the expansion of settler sovereignty - defined by Lisa Ford
as territorial jurisdiction demonstrated through trial and incarceration of
Indigenous people - in Australasia or America, the place of colonial law in the
Pacific was a more fragile and less all-encompassing venture, yet of far-reaching
consequence for many colonial subjects.’*!

The plurality of judicial structures in New Caledonia, Fiji and Vanuatu was
defined by spatial as well as racial separation and by geographical divisions that
mirrored ideological ones. Strategies of rule were nuanced by differing ideological
and legal traditions, local specificities and economic motivations, though there
was also overlap between them. Stemming in part from the rivalry between
the two metropoles that played out in Oceania, especially the New Hebrides,
local administrations and metropolitan governments peered across the oceans —
particularly the Channel and Pacific, but also the Atlantic and Indian oceans -
to discern the strategies and strategic interests of the other, to evaluate their
own policies in light of the other’s practices. The solutions dovetailed in certain
elements, but the impact on individual engagement with and experiences of the

judicial process was distinct, as subsequent chapters explore.
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Courtroom theatre and colonial prestige

In memoirs recounting his time as chief police magistrate in Fiji from 1907,
Gilchrist Alexander evoked the typical scene at his arrival at court:

Under the shade of the mango tree outside the Court House would be gathered a
little group recalling the Biblical pictures of one’s boyhood ... it would comprise
one or two white-bearded patriarchs who had come in the immigrant ships from
India in the eighties and nineties. With them would be their wives and married
sons or daughters and their grandchildren - a whole village community.
A chapter in some age-long quarrel in the little settlement of Muanivatu would
no doubt be staged for the day, and few of the residents of the little hamlet would
miss the entertainment. My arrival stirs them all to interest. In the chops and
changes of official life they are never sure whether the Chief Police Magistrate
himself or a deputy will try the case, and, like all theatre-goers, they clamour for
the principal actor himself and not for the understudy.!

Exemplifying paternalistic colonial humour, Alexander explicitly framed the
court as theatre. Implying that, for the audience, the performative aspect was
a critical part of the court’s role, he suggests that a court case was a welcome
distraction from their everyday lives. Private lives and ‘age-old quarrels’
were publicly played out for the diversion of those attending. The court thus
represented an arena in which domestic incidents and local disagreements could
take on dramatic proportions through their retelling. However, Alexander’s
account also trivializes the lives and experiences of local Indian residents and
instead centres the European official as the ‘principal’ This tension, between the
court’s performative qualities and the minimization of its impact on the lives
of Islanders or indentured labourers, is a theme that runs through this chapter.

The concerns of European Stipendiary Magistrate Le Hunte in Fiji serve as a
counterpoint to Alexander’s vignette. In reference to a case of fornication that
involved eight schoolboys and two very young girls, Le Hunte lamented to his
superiors:
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I take far too great a personal interest in these people not to feel that the spectacle
of ten children, dressed up as for a féte, appearing in open court before a large
number of spectators for an offence, at times discreditable, but in such [illegible
word] young persons absolutely disgusting, was not one that should be seen
in Fiji.2

Le Hunte demonstrated an awareness of how the court as a space of ‘spectacle’
compromised the dignity of the young defendants and victims. He implied
that only certain subjects were suitable for public consumption in the theatre
of court, drawing the line at children. This example highlights the difficulty in
reconciling the intimate nature of sexual cases with the public grandeur and
drama inherent in the colonial court as a public space of confrontation. The
protectionism central to the Fijian administration’s native policy contributed to
the discomfort with this juxtaposition. Nevertheless, officials generally played
the starring roles in the courtroom, with the voices of Islanders, indentured
labourers and others heard largely through translators, if at all.

This chapter examines how officials used the courtroom as a theatrical space
in the absence of substantive power in Pacific colonies. In particular, the Joint
Court of the New Hebrides’ operation highlights that colonial justice was often
as much about the rituals and performance of authority as the adjudication
of law. The disjunction between these two elements reflected the Joint Court’s
constrained jurisdiction and contributed to a legacy of farcical depictions of
Anglo-French rule in the colony. Finally, this chapter explores how various
individuals and communities used satire and theatre to critique colonial law
and its limits in both Vanuatu and Fiji, and especially the problematic role of
translation and transcription of evidence in multilingual trials.

Observers called into question the authority and ability of presiding
magistrates and their courts through humour. In the New Hebrides especially, the
Joint Court was a popular target for parody. There is a wealth of commentary on
its functioning and memoirs from legal officials and observers.> Administrators
themselves joked that it was a ‘mésentente cordiale’* This view is reflected in
subsequent historiography of the Condominium, which scholars have described
as a ‘comic opera pomp, or ‘a system of joint neglect. Others have labelled it
‘asinine) a ‘bastard;, as well as the oft-quoted ‘Pandemonium’’

Assessments of officials adopted a similar tone. For example, D. L. Oliver
suggested that the Spanish president of the Joint Court ‘was truly neutral,
having understood little French, less English, and no Melanesian; but this was

no additional handicap, because he was also deaf’* This historiography contrasts
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with that of Fiji and New Caledonia, which has focused on the traumatic
consequences of colonial rule, especially regarding indenture. I argue that satiric
portrayals of colonial rule in the New Hebrides frequently originated as colonial
critiques and then question the impact that the predominance of such depictions
has had on our understanding of colonialism’s impact. As Oliver notes, ‘along
with such comedy, the condominium also had its tragic side’’

While revealing the limited efficacy of the colonial systems, courtroom
performances did serve significant purposes for the administration. The
theatre of the courtroom attempted to impose authority over subjects — both
Indigenous and European - and endowed prestige upon the presiding officials
as representatives of the colonial state. The primacy given to enacting authority,
often ahead of passing judgment and sentence, in the colonial court was entwined
with other strategies of enforcing the law. The theatre functioned to divert
attention from the violence of colonial justice pursued outside the constraints of
the court (see Chapter 6).

Magistrates did not always interpret or apply the law in expected or desired
ways. Colonial administrations were sometimes wary of handing power over
judicial decisions to magistrates (and on occasion to juries) and thus lose
control over a key moment in which authority was exercised, as colonial laws
and statutes were enforced through judgments and sentences. In consequence,
the courts and the trial process were commonly sites where the rhetoric of
equality and justice was invoked and performed, where justice could be seen to
be done while less liberal aspects of imperial rule continued outside the judicial
process.® This is particularly evident in the deployment of the Indigénat regime
in New Caledonia and in the pursuit and punishment of Indigenous violence
by ‘man-of-war’ expeditions in the New Hebrides. Many cases involving Kanak
defendants never went to trial in New Caledonia. Rather, the Governor’s Conseil
Privé adjudicated on serious crimes including murders and cases of persistent
sexual assaults or violence. Lesser offences were dealt with summarily by local
colonial administrators, without referral to the judiciary or to Nouméa. Removed
from public view in the colony, these cases do not offer the same sense of drama
evident in the other colonies.’

In Fiji, by contrast, the court was ubiquitous: four levels of courts operated
across the islands.” The humanitarian bent of Gordon and his successors and
distrust of settlers’ ability to judge fairly in cases involving racial difference
meant that officials resisted calls for trial by jury and instead attempted to
retain tighter control of the court process.!"' However on the Fijian plantations,

Indian indentured labourers were subjected to a wide variety of coercive tactics,
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including in the court itself. Humanitarian idealism had little place in the
plantation courts. While courtroom dramas provided fodder for a magistrate’s
memoirs, their version of colonial justice failed to recount indentured Indians’
(and other subjects) experience of colonial law. However, unlike Alexander,
other commentators recognized the problems with colonial justice, deploying
drama and humour to critique the courts.

Asin Fiji, the rule of law was a prominent justification for European imperialism
in the New Hebrides. The Joint Court sat at the apex of colonial rule, not least
because the court building itself was an imposing marker on the landscape of
Efate. Yet this view of the Condominium obscured authoritarian forms of justice
that bore striking parallels to New Caledonia. While highly visible, the court was
also commonly denounced for being ineffectual, a combination that lent the Joint
Courtan air of play-acting and opened it to ridicule as in Edward Jacomb’s satirical
play The Joy Court and Thomson Reid Cowell’s Gilbert and Sullivan-inspired
‘Pandemonia, or a Franco-British Fantasy’'* Such accounts trivialize and obscure
the serious and traumatic impact of Condominium rule. As in New Caledonia,
executive, and often retributive, authority was the more common method for
dealing with Indigenous crime across the archipelago. Margaret Rodman has said
of the pre-Condominium period that ‘government presence was largely punitive
and always transitory, and I argue that to a significant degree this remained the
case after 1906, despite the grandeur of the Joint Court and other performances of
colonial rule (such as flag raising) in Port Vila.”* The courtroom stage represented
each legal regime and colonial authority in potent ways, while also obscuring the

realities of colonial violence that are explored in Part 2.

Performing authority and prestige

As Deutsch observes, in colonial Tanzania ‘the colonial public sphere emerged
out of the repetitive symbolic display of power by the colonial government.'*
The everyday spectacle of authority was crucial to attempts by small imperial
administrations to awe and impress their power and prestige on the much larger
Indigenous populations they governed, and on settler communities who were
often at odds with officials. The colonial court was one of the most powerful
arenas for such displays.”” In this section on the New Hebrides Joint Court,
I examine how imperial power was manifested. Attempts to instil a sense of the
Condominium’s authority in both Indigenous and European subjects ranged

from the grand architecture of the courthouse to the mundane performance
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of bureaucratic rituals. The example is particularly potent given the wide
disparity between the rhetoric and ambitions of joint Anglo-French rule and
the unfulfilled reality. While these performances were an important part of
colonial authority in the New Hebrides, they also served to highlight the limits
of Condominium power.

The Joint Court building, along with the residences of the president and
judges, were by far the largest and grandest in the emerging Port Vila, illustrating
the centrality of the judicial system to the Condominium. Indeed, over a third
to a half the Condominium budget went into running the Joint Court.' These
buildings visibly imposed colonial authority upon the landscape, looming large
over the ramshackle assemblage of trade stores and houses around the harbour."”
While the buildings served as grand symbols of the arrival of European rule, the
reality of imperial expansion was less certain to those residents in Vila and around
the archipelago. Influenced by colonial bungalow architecture, the fagades of the
new court buildings were impressive, but the less polished interiors provide a
metaphor for the fragility of colonial power in the New Hebrides.'® The judges’
seat was an impressive ‘elevated and ornamentally carved horse-shoe Bench'®
However, as Jacomb recorded, only the Tudges” Stadium ... is backed with oak]
the remaining walls being made of cheaper plaster. Jacomb likened the building
to ‘the inside of an enormous square bandbox;, with small inoperable windows,
awkwardly sticky benches and floors and the acoustics of ‘a large swimming
bath’** And while the windows would not open, the doors would not lock.?*

The minutiae of archival minutes complaining of such issues are emblematic
of the state of the judicial system more generally, where reality failed to meet the
grander vision underpinning the Joint Convention for an integrated, effective
and benevolent legal system. As Alexander opined, ‘the magnitude of our work,
I fear, did not correspond with the magnificence of our miliew’?

As much as it riled individual officials on both sides of the entente cordiale,
the fact that the law functioned as a site of performance rather than a genuine
and effective code of practice served a political end in the New Hebrides. As
President Manuel Bosch Barrett experienced as late as the 1930s, the court
existed ‘only in name, perhaps unsurprising given ‘passivity is the most effective
weapon in the colonies’® The French preferred to maintain the powers of
their national administration at the expense of the joint jurisdiction of the
Condominium. Neither party was satisfied by the joint arrangement (and nor
were their respective settlers, missionaries or colonists in New Caledonia and
Australia), meaning there was little incentive to improve the functioning of
the Condominium or the Joint Court. The failures of the system lent weight
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to petitions for an end to Condominium rule.* With the respective Residents
pinching pennies and ready to debate and oppose any contribution to the
joint Condominium expenses, the delays, suspensions in hearing land claims
and closures of the Joint Court (during the First World War and from 1919 to
1928) were powerful indictments of the Anglo-French imperial regime.” After
all, the Joint Court’s role in resolving the land disputes was a key raison détre
for the Condominium itself. The ills plaguing the administration added fuel to
the voices of those campaigning for single colonial rule or partition into two
separate colonies, which included Presbyterian missionaries and their Australian
supporters on the British side, and the planters and traders on the French.

While the photographs of the court exterior and judges’ houses sitting high
on the natural terraced hillside of Vila Harbour provide a striking example of
colonialism’s mark on the landscape, few images exist to add a visual dimension
to the descriptions of the theatrical performances taking place inside the court.
A postcard of ni-Vanuatu men charged with the murder of the Clapcott family
on Santo in 1923 nevertheless suggests an interest in the visual consumption
of the trial.” It is a glimpse into the court and the trial as a troubling site of
entertainment and fascination for Europeans settlers and observers. The case
was described as ‘the longest and most exciting trial in the history of the New
Hebrides’” The image shows Indigenous murderers of a European family
brought to justice as an event worthy of commemoration - ‘an exceptional
occurrence’ — as a symbol of the advance of European law and civilization, but
also highlighting the continued threat of ‘savage’ violence.?® Other postcards
showing arrests of ni-Vanuatu men circulated through imperial networks to
hail the advance of European authority, as depicted in the opening of Part 1
(Figures 1 and 2).

Just as postcards and the physical surroundings of the court attempted to
demonstrate authority, so too did dress act as a signifier of both power and
difference. Both Alexander and Jacomb chronicled the importance of appearance
for the personnel of the Joint Court. Alexander described the companionable
costuming of the judges before entering the stage of the court.* Jacomb provided
further details and pointed barbs regarding the appearance of other officials and

Condominium employees:

Various native policemen lounge at the big folding doors, or promenade the
verandah outside. The British police are arrayed in shabby dungaree with gilt
buttons, and green woollen caps with tufts at the top. The French police boast
khaki uniforms, scarlet puttees and scarlet fezes. The costumes of the judges are



Courtroom Theatre and Colonial Prestige 67

equally picturesque. The President wears a black gown with plush collar, white
lace cuffs and a black sexagonal hat with a nob on the top. The French Judge
also has a sexagonal hat and a black gown with a tail of rabbit skin thrown over
his shoulders. The British Judge wears a wig and gown, the Public Prosecutor
(a foreigner) the gown of a Bachelor of Arts of the University of Oxford (which
he has borrowed), and the Registrar nothing (except of course his ordinary
clothes).!

Such visible markers of identity and difference highlighted the dual nature
of the judicial system, signalling that the two powers of the Condominium
remained divided rather than integrated in the exercise of imperial authority. The
attention given to dress suggests that the tenuous veneer of British and French
authority had to be continually re-enacted and re-enforced. Though costuming
was equally a quotidian part of judicial practice in London or Paris, Swanepoel
argues that dress took on even greater importance in the colonies as a signifier of
imperial identity.** The combination of judicial robes in the New Hebrides was
nevertheless unique, with magistrates using dress to define themselves not only
against Islanders but also against the imperial other.

The court structure lent itself to performance, with a raised horseshoe
bench for the presiding officials, which was approached from the public
gallery by four steps. The shape of the courtroom echoed the architecture
that emerged in metropolitan courtrooms during Second Empire France.”
Katherine Fischer Taylor argues that, in the context of increasingly public
trials and the greater weight given to oral procedure (relative to pre-trial
investigation), ‘the architectural effect ... is to convert the courtroom to a
stage, in which space, sightlines and acoustics are critical’** In this respect, the
difference between the accusatorial model of Anglo-American legal tradition
and the inquisitorial model of the French has sometimes been overstated.
Certainly, in the Anglo-French Joint Court, the performative aspect of trial
was a common element.

Before each court sitting and after every break, the entry of the high officials
was a delicate and public display. According to Jacomb’s play, the president, two

judges and public prosecutor

reach their allotted seats, stand for an instant, and then sit down simultaneously
with military precision. There are questions of precedence at stake, but all is
well if they sit down at the same moment. There is a slightly pause to enable the
Public to resume its seats, and to impress it with the dignity of the Court. Both

objects are successfully and visibly achieved.*®
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The balance of the imperial arrangement hinged on small performances - sitting
down simultaneously or raising flags at the same moment and to precisely the
same height — which detracted from the delicate larger questions over the effective
functioning of the joint arrangement. The emphasis on performance, prestige
and precedence helped obscure, at least temporarily, the fact that the Joint Court
lacked the effective jurisdiction to confront and resolve more significant issues
facing the court, such as land claims and the continued recruitment of Islanders
against the terms of the 1906 Convention.

The result is a peculiar situation in which what survives is more nuanced
detail pertaining to the dress and appearance of the judiciary, debates over the
division of Joint Court expenses, and more material satirizing Anglo-French
interactions than specifics of their judicial function and work.”** However, as
there was little connection between the sentences the Joint or National Courts
imposed and the actions of the national administrations (at least in the case of the
French) to ensure their fulfilment, it is perhaps unsurprising that a large degree
of the court’s time and attention ended up devoted to activities predominately
for show.” Fines imposed were never collected, and others provided reprieves.
For example, in 1911 Leclerc was referred to the French National Court to
be tried for murder after the unscrupulous recruitment of seventeen Santo
men and shooting one who jumped overboard to escape. Leclerc and his
compatriots, though found guilty, were immediately released under the lois de
sursis (conditional sentencing) and departed the colony, while the British mate
served out his sentence after being tried in the British National Court. Many
officials expressed these very frustrations: that the Joint Court was a shadow, a
play at justice, given the lack of substantial authority to give weight to the court’s
decisions.*®

For all that magistrates and settlers complained regarding inaction of the
Joint Court, Britain and France maintained divergent interests and made little
headway towards improving the situation. The curtailed powers suited French
economic interests, while the British felt that the Condominium was ‘the best we
can do with France just at present ... that must be made the best of** As Rodman
writes, ‘one suspects that only diplomats with a well-developed sense of humour
could devise this travesty of civil authority’*’ Critics of the Condominium took to
humour both as a means to indict the system and simply to express and channel
their frustration and despair at the Gilbert and Sullivan-esque Joint Court. Yet
humour obscured the substantive impact of colonial rule in the New Hebrides.
As the French desired, a large proportion of law enforcement and justice was left

in the hands of national administrations. In the gaps between performance and
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practice, patrolling navies, individual subjects and communities also formed
independent ideas of justice. These alternative forms of justice are the focus of
Part 2.

Satire and farce in the court

Of happiness the very pith,

In Pandemonia you may see:

A monarchy that’s temper with,
Republican equality.

This form of Government we find
The ne plus ultra of its kind -
Except for natives, never mind -
We've absolute fraternity.*!

Thomson Reid Cowell, assistant resident commissioner in the New Hebrides in
the 1950s deployed musical comedy - ‘with humblest apologies to Gilbert and
Sullivan’ - to highlight the absurdities of the Condominium system, including
this chorus from a scene set in a courtroom of ‘Vanilla, Pandomonia.** The
limitations of the colonial judiciary in the New Hebrides made the Joint Court
and its officials an easy subject to satirize, even by individuals connected and
invested in the administration itself. Indeed, the local Bulletin du Commerce
described the Joint Court as ‘a tower of Babel’ and an ‘opéra-boufte, while Le Néo-
Hébridais published a dialogue in which a colon interrogates the French judge on
the lack of clerks (all on leave) needed for the court to function.** Such ridicule
played to the mutual desires of many British and French settlers, missionaries
and officials to dissolve the Condominium and claim the islands for the sole
benefit and authority of their respective nations. Nevertheless elements of court
procedure and particularly the difficulties of linguistic diversity and translation
in the court clearly lent themselves to such satiric portrayals.

The farcical nature of the Joint Court received its most thoroughly treatment
in Edward Jacomb’s 1929 satire The Joy Court: Comédie Rosse.** The play’s title
itself reflects a derisive local name for the Joint Court. These fictional accounts
provide valuable insight into the functioning of the court, for they were produced
by individuals with intimate knowledge of the judiciary and magistrates. As a
British colonial employee turned Condominium critic, Jacomb became a vocal
campaigner against Anglo-French governance of the New Hebrides. After a
brief period in Fiji, Jacomb established himself as the assistant to the British
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resident commissioner in the New Hebrides, Merton King, in 1907.* His career
with the civil service was short-lived and dominated by tense relationships
with his colleagues and superiors. The fact that Jacomb did not shy away from
condemning the shortcomings of the Condominium system and its officials
(particularly the inability of many to speak both French and English) no doubt
contributed to these tensions. He resigned in 1911 in order to establish his own
legal practice representing ni-Vanuatu, a move that was to make him highly
unpopular with the French administration, settlers and many local Britons and
Australians.* Indeed, planter Tom Wright described him as ‘an arch-blackmailer
and a hypocrite whose sensibilities were only aroused by the dink of native
gold’*” More generally the French accused Jacomb of extortion of money from
ni-Vanuatu.*® During Jacomb’s private practice, British Resident Merton King
barred the lawyer from attending British Residency functions for fear of causing
offence to the French. Such were the fault lines in the European community
within early colonial New Hebrides.

In The Joy Court, the fictional defendant Hughes, a lawyer, was modelled on
Jacomb himself and his experiences when tried before the Joint Court. In January
1913, over seventy ‘Mélé boys’ from the Stuart and Wright plantation came to
him with complaints about their treatment including being forced to work on
Sundays, fines and floggings, payment in trade and tokens (instead of cash) and
insufficient food and medical attention.?” Jacomb feed the men who had come
to Vila, while seeking new work for them and redress for their ill treatment. Yet
soon after Jacomb had forwarded a formal complaint to the public prosecutor
against Stuart and Wright, he found himself in court for illegal detention of their
labour.®

On 1 July 1913, he was found guilty and fined £1 plus costs, though he and
many British felt the case was unjust and ‘au fond ... a struggle between the
two residencies’®' Certainly the French administration appreciated it would be
beneficial to them if Jacomb was convicted and disqualified from his practice
representing ni-Vanuatu.®® Stuart and Wright came before the court twice
themselves between May and July on charges related to illegal recruitment and
non-repatriation of labour, and in the first case were found guilty but fined just
5 francs.” These cases highlight the political divides of Port Vila, which spread
into social life as French boycotted the monthly Club dinner, while most British
members resigned in protest after the French entertained mixed-descent Robert
Petersen Stuart at the Club.**

Even more scandalous was the incident that followed the murder of planter
Emile Guitel on Epi in August 1913. In the absence of legal protection to prevent
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European encroachment on ni-Vanuatu land and with land registration cases
still months or years away, Jacomb had advised ni-Vanuatu to resist, with force
if necessary, any attempts to dispossess them.”® The French warship Kersaint
arrested Sam Miley and others for the murder. French settlers in Vila were quick
to connect Guitel’s murder to Jacomb, and a confession made under duress
by Jimmy Tamares seemed to confirm their fears.”® The French requested the
British sanction Jacomb, though Acting Resident Mahafty, supported by Sir
Edward Grey in London, refused.”” However, the ni-Vanuatu were found guilty
of murder, and Jimmy Tarames died in the French prison in Vila the morning of
their trial. Though the men claimed they were subject to physical abuse and lack
of food while in custody, no enquiry was held ‘for the native complainants were
not heard’*® The injustice of their treatment and the other events of 1913 provided
impetus for Jacomb’s first book, which was highly critical of Condominium
rule.”” Though Jacomb was disparaging of French colonialism, the French High
Commissioner recognized that his book provided a true representation of the
antagonistic situation in the New Hebrides.®

Around this period, Jacomb was the frequent subject of vitriol in the French
press, particularly in the Le Néo-Hébridais.® The Société Francaise des Nouvelles-
Hébrides also produced a report of over 100 pages detailing their complaints
against Jacomb.®* Jacomb’s diaries and publications detail the ‘petty insults’ and
feuds in the court over the use of English and French law, highlighting a lack
of co-operation between both officials and participants, as well as what he saw
as the ‘French (or Latin)’ bias of the court, the ‘spite’ and politics underpinning
decisions.®® He felt that ‘all the Joint Court work could easily be done by a single
magistrate, and that the high costs, closures and delays were unnecessary.*
Many of his critiques related to the treatment of ni-Vanuatu, the subject of his
books and correspondence with the Aborigines Protection Society.®® Though
he was hardly an objective or dispassionate observer, the situations he depicts
resonate with the accounts of Thomson Reid Cowell, Robert Fletcher, Gilchirst
Alexander and French Colonial Inspector Bougourd.®

The Joy Court was a part of a series of publications in which Jacomb aired his
critiques of the Condominium.®” Perhaps as his previous publications had failed
to initiate the change he desired, Jacomb turned to drama and satire to unmask
the flaws he saw in the system in a more arresting fashion. In the foreword,

Jacomb articulated his aim to

preserve for the delectation of posterity, in an approximation to photographic

form, some few of the almost incredible inanities that happened before this
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Tower-of-Babel tribunal, which played at law in pretentious and portentous
splendour on the sun-lapped coral shores of a distant Melanesian island. The
author apologises for the vulgarity of his little play — but the Joint Court WAS
vulgar.®®

Set around 1913, the action revolves around a trial in which English lawyer
Henry Hughes is brought before the Joint Court by M. Libéré, the French
counsel representing two French proprietors from the Banks Islands, Messrs.
Dupont and Dubois. Dupont and Dubois attempt to convict Hughes for a
‘terrible smell’ emanating from his house, the breathing of which resulted
in a severe ‘malady of the throat’ and necessitated a lengthy and expensive
trip to the Vila hospital. Accordingly, the two men claim costs of travelling
from Banks to Vila, sixty-two days of hotel expenses, hospital expenses and
damages for ‘the material prejudice that they have suffered which also directly
results from their ... obligatory absence from their plantation for two long
periods during which time fifty of their boys who have been working on
their plantations for the past eighteen years ran away, particularly given the
difficulties in obtaining labour in the colony.®” From the outset, the amount
claimed seems ridiculous to the reader in light of the evidently spurious
accusation.

The audience in the fictional courtroom thinks otherwise: as Jacomb
highlights, the overwhelmingly French audience of ‘braves colons” have ‘the
eager air of hounds scenting blood’” This description echoes a contemporary
account from occasional court translator Robert Fletcher:

The place is a seething pit of racial hatred, and every man, English and French
alike, has his own pet grievance against some other fool.”

The fictional audience is convinced of Hughes' guilt before the proceedings
begin and intractable attitudes of mutual distrust and dislike between French
and British settlers are emphasized throughout.

The poor acoustics of the courtroom mean that the audience ‘can only
hear snatches of the proceedings, and know nothing of the merits of the case,
they know, or know of, the accused, and so have no doubt as to his guilt”?
Here in another manner, we see how the content of the trial before the court
was secondary to the performance and the imperial rivalries that dominated
European colonial society in the New Hebrides. Indeed as one report on the
colony confirmed, the enactments of the court ‘represented, at one time, the
great distraction of Port Vila.”?
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The trial itself begins with the grandiose ritual of the judges” entrance but
quickly descends into confusion as uncertainty over the appropriate procedure
and functioning of English legal process emerges. In line with the defendant’s
nationality, English procedure should be followed. However, it quickly becomes
evident that the French judge, the public prosecutor and M. Libéré are completely
unversed in English law. The whole case then proceeds at a comically slow pace,
hindered by the frequent need for translation, the public prosecutor’s confusion
over his role and debates over the admissibility of evidence in English law.
At the earliest opportunity, the French judge cries for the panel to deliberate
(‘Délibérons!’) and the judges retire, marking the end of scene.

Each scene ends in such fashion, indicating the lethargic approach to the
dispensation of justice as well as the imprecision of the Condominium laws
and of the judges’ knowledge of them. The recurring fictional motif reflects
contemporary frustrations with the Joint Court, as former British Judge

Alexander recalled:

On one occasion, I succeeded in getting the Court to sit every day for a week,
but there was much shrugging of shoulders and upturning of eyes and heartfelt

murmurs of ‘beaucoup de travail.”’

Indeed during 1913, for example, the court sat for just 24 hours a month, as well
as being closed for periods of two months.” Overall, the play is characterized
by inaction, with inordinately long periods of time spent on debating and
recapitulating basic points of procedure. In this way the play echoes Alexander’s
complaint that the court was plagued by ‘executive supineness or obstruction ...
needless over-elaboration of forms and procedure’”® While the accusations and
evidence border on absurdity, it is the inept functioning of the court officials that
contribute most to the farcical elements of the play.

The prickly exchanges between French and English judges modelled on their
real counterparts add further drama, and caricature the challenging reality of
the entente cordiale. In particular, the French judge is quick to take offence at the
attempted interrogations of Hughes:

French Judge. [Rising.] “That is to say that you accuse the Commander of
the French Police of falsification of documents. In these circumstances,
you understand that I will not stay here and listen to a French official
insulted in this manner! Deliberate!””

In another instance, the frustrated French judge orders Hughes not to smile.”®
Scene IV ends in uproar and the French judge ‘flounces’ out of the court in
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protest, in the belief that Hughes has accused the French Commandant of lying
and of casting religious insults.”” By contrast, the British judge’s accommodation
in the play of all French demands reflects real frustrations local British settlers
felt at the frequent acquiescence of long-standing British Resident Merton King
to his French counterpart.®

Throughout the play, the prestige of the court and its officials is of utmost
importance. On multiple occasions, the president orders Hughes that “The
Administration must be respected, effectively barring attempts to question or
indirectly accuse Condominium employees, such as the police, of inappropriate
or illegal behaviour.® In his defence, Hughes draws attention to the fact that the
milice frangaise had themselves defied the regulations of the Joint Convention in

entering his house in his absence. However, his complaints are quickly quashed:

French Judge. ‘It a crime! I will not stay here to hear the French
administration insulted in such a fashion!” [Rises.]

President. ‘Chut! Chut! ... M. ‘Ug, you may defend yourself, but not
by attacking the French administration’

Hughes. ‘M. le Président, we are in English procedure ...

President. “Yes, but we are also in the Condominium!’#

The importance of respect for the Condominium, the dual administrations and
their representatives thus looms above that of adjudicating the case at hand,
following procedure and ensuring individual rights. The ready dismissal of
individual subjects’ rights is a bone of contention for the author, who proclaims

in his introduction:

Had some of those statesmen who had so light-heartedly created it without
reference to such vital considerations, been compelled by circumstances to
appear before it, either as plaintiffs or defendants, their experiences might have
caused them (and their successors) to refrain afterwards from inaugurating

similar grotesque tribunals in other parts of the world.®

Here Jacomb speaks from personal experience, not so much as a former
Condominium employee but as a former defendant in the court.

The play ends questioning the validity of the proceedings and highlighting
their absurdities. Defendant Hughes is convicted and fined. In response, Hughes
requests summons against all parties involved in adjudicating and bringing the
case, asserting he will find them all guilty of the very same offence for which he
was just convicted. The curtains come down as the case adjourns, leaving a final

impression of the judges’ alarmed faces. The play did not receive the same level
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of attention as Jacomb’s previous work but was nevertheless used as a means to
discuss the limits and absurdity of the combined judiciary in newspapers from
Sydney to Madagascar.**

The Joy Court centres on the administrators and judiciary, with little room
for voices of ni-Vanuatu. Through a critique of the justice system and the limits
of communication in the multilingual colonial courtroom, it also reinforced
officials and Europeans’ power to speak back against specific colonial structures
but left colonialism itself unscathed.

Language and courtroom narration

As The Joy Court highlighted, language and translation were not only open to
complaint and satire but also critical to courtroom performance across the New
Hebrides, New Caledonia and Fiji. While French and English were the official
languages of the courts, the diverse ethnic and linguistic divisions across the
islands meant that translation was often necessary. Under-resourced imperial
administrations were not well equipped with officials skilled in Indigenous
languages, or those of Indian indentured migrants and other sojourners. The
confidence of most officials in the superiority of European language, culture and
law further compounded the issue, with proficiency in the lingua franca not
required. Adapted from missionary descriptions of the New Hebrides archipelago
with some hundred Indigenous languages, the characterization of the Joint
Court as a ‘tower of Babel’ was particularly apt.** While the misunderstandings
and incomprehension caused by difficulties in language, translation and cultural
differences were easy to ridicule, the implications for those appearing before the
courts were very real. As Taylor writes, ‘the defendant, like the other evidence
in the trial, was forced to be eloquent’® Proficiency in speaking the language of
the courtroom, including responding to the appropriate social, cultural and legal
cues and expectations, was an important part of a successful performance as a
trustworthy victim, defendant or witness, as further explored in the following
chapter.

Lack of fluency either in Bislama or in English by French officials (and vice
versa) was a bugbear for Jacomb; complaints appeared in both his published
works and private correspondence. The issue creates one of the most amusing
scenes in The Joy Court, when the French Police Commandant claims to have
questioned his ni-Vanuatu miliciens (Indigenous constables in the French Police
Force) despite not speaking a common language. When Hughes exposes the
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French Commandant’s inability to understand Bislama, instead of dismissing
the French Commandant’s statement, the French judge rebukes Hughes for
mocking the court - ‘M. ‘Ug doesn’t have the right to speak béche-la-mer.
We are not Canaques!” — and the president orders him to stick to the official
languages, French or English.*” For the French judge and the president, the trial
was not about communication but about respect. Actors within the court above
all had to demonstrate deference to the administration. As such, courtroom
presentation became a theatrical act signifying hierarchy and authority, not
simply communicating the facts, evidence or argument of the case.

While Jacomb’s dialogue is imagined, the reality was not far from the mark.
In his 1914 account of the political situation in the New Hebrides, he notes
that forty-one out of fifty-four Condominium officials were “for all intents and
purposes’ unable to communicate in the other official language of the colony,
and close to none in Bislama, impacting on the efficiency and quality of the
court’s work.® As Miles argues, language was a key boundary-marker in both
colonial and post-colonial Vanuatu, and this was epitomized in the Joint Court.*

The inability or refusal of the Joint Court to deal in the lingua franca Bislama
illustrated another level in which the judiciary was ill-placed to adjudicate across
the boundaries of race and nationality, and further hindered ni-Vanuatu access to
the court system. The figures of the ‘some hundreds of native witnesses in every
variety of clothing and some without clothing at all’ underline that ni-Vanuatu
attempted to engage with the judicial process. Their presence was nevertheless
described as ‘picturesque’ in the Sydney Morning Herald’s account of the Joint
Court’s circuit around some of outer islands in 1911. Roseby recounted to the
newspaper that

considerable patience, and resource was necessary in certain instances in
arriving at the interpretation of their evidence. In some cases this could only be
done by securing a native interpreter, who translated the evidence into ‘pidgin
English, this being put into intelligible form by one of the clerks of the Court,
who was an expert in that jargon, and finally interpreted into French by a third
official for the benefit of the President of the Court and the French Judge. A great
difficulty that the Court had to contend with was the looseness and inaccuracy
of this ‘pidgin English, and on account of its exceedingly limited vocabulary one
word was often capable of a dozen different interpretations.”

With three levels of translation, the process was clearly prone to misunderstand-
ings and miscommunication. Amusing as the vignette was supposed to appear to
readers, it reflected an assumed superiority of European language and perceived
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imprecision of non-European speech, rather than any serious effort to engage
with the challenges of working across linguistic boundaries.

Parallel problems arose in Fiji as the first Indian lawyer in colony, D. M.
Manilal, advised the Colonial Secretary in 1915:

Time and again I have attended the Sessions of the Supreme Court of Fiji and
I have often been impressed with the necessity of more correct interpretation of

the Hindi language than we actually are accustomed to.”’

Manilal cited the example of the verb katal karna, which he noted was often
translated by interpreter Mr Kinderdine as ‘to murder’ when a more accurate and
neutral translation would have been ‘to cut up’ or ‘slaughter’ Even more seriously,
he suggested that Kinderdine inappropriately jumped to the conclusion of a
‘guilty’ plea as soon as he heard the word ‘yes’ from the defendant, not allowing
the accused to make their case or plead innocent.” Despite the gravity of the
complaint, the minutes from the Colonial Secretary’s office quickly dismissed

Manilal’s concerns. The official minute (signed CSP) replied:

I have no reason whatever for supposing that [Mr Kinderline’s] interpretation
is not satisfactory. My knowledge of Hindi does not enable me to check the
correctness of his work, but I am satisfied, from long experience, that if his
rendering of Hindi into English and vice versa were seriously faulty my attention
would have been drawn to the fact, and, even without a knowledge of Hindji, I can
form a pretty good opinion as to whether witness and interpreter understand
each other or at cross purposes. Misunderstandings must at times occur, but
these are certainly not more frequent in the case of Mr Kinderline than with
other interpreters. As regards what Mr Manilal says about pleas of ‘guilty’ there
is no danger, with a judge who knows his business, of a plea of ‘guilty’ being
attempted unless it is clear that the accused understands the meaning of the
plea.”

Linguistic fluency was rendered irrelevant to this magistrate’s ability to adjudicate.
Appearances and interactions thus became critical to the magistrate’s assessment
of the situation and of the translation. The ability of either the interpreter (or the
judge himself) was of little import, British identity signifying reliability. Again,
the words themselves become secondary to the performance of accuracy and
credibility on the part of the interpreter.

The courts were in constant need of interpreters and translators. Indeed,
Gilchrist Alexander described Suva as ‘a congerie of island nationalities’ and the
local Magistrate’s Court thus offered, he argued
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a unique opportunity ... of studying human nature in the raw. Before one
passed a procession as varied in nationality and in colour as it was possible to
imagine. I remember a case in which a China-man charged a Fijian with assault.
An Indian witness gave evidence. We had three interpreters employed in that
case. The Hindustani interpreter rendered the evidence into English. Then the
Chinese interpreter took up the running, followed by the Fijian interpreter. On
the same day in another case an Italian interpreter was employed. I can recall
evidence been given on various occasions in French, German, Spanish, Italian,
Japanese, Chinese, Hindustani, Tamil, Madrasi, various dialects of Fijian, and

even in pidgin-English for a Solomon Island case.”*

While the ethnological possibilities fascinated Alexander, the challenge of finding
suitably qualified translators weighed upon the minds of the administration. In
the New Hebrides, frequent delays were caused by a lack of individuals fluent
in both French and English, let alone local languages. For example, in 1912
the dismissal of one inept translator left the Joint Court scrambling for a new
interpreter so it could continue sitting.”

With all these shortcomings, colonial interpreters played a crucial role in
mediating the way in which statements and pleas were translated and recorded
in the legal archive. For example, the surviving depositions in the Fijian
Supreme Court archives are all recorded in English. For the historian, the
voices of Indigenous witnesses in the colonial legal archive are almost always
mediated through often-unidentified interpreters and transcribers. Though the
colonial courtrooms of the Pacific might have been theatres, not all the actors
had equal footing as the judiciary favoured certain types of performances,
narration and evidence. The focus on colonial authority and prestige minimized
the importance and voices of Islanders and indentured labourers, while the
inadequacy of translation frequently silenced the possibilities for real and

effective communication in colonial trials.

The art of not listening in Fiji’s plantation courts

As in the New Hebrides, the Fijian judicial system received critique from local
residents and visiting observers in the early twentieth century. In missionary and
observer reports, the treatment of Indian indentured labourers by the courts, the
extremely high conviction levels and the perceived complicity between magistrates
and plantations managers were all a concern and the subject of reproach.*® A series
of satirical vignettes of the Fijian courtroom published in 1921 by G. L. Barrow,
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a European trader resident in Colo West, illustrated the same criticism in a
memorable fashion. Barrow’s account also underlines that historical actors had a
clear understanding of the weaknesses and biases of the judicial system.

The issue of communication cut to the heart of these scenes. Just as
translation plagued the cosmopolitan colonial courts in the urban centres of
Suva and Levuka, magistrates and officials proved adept at not listening and not
hearing certain voices and certain versions of events. The first recounted various
episodes involving the same Stipendiary Magistrate (SM). The scene begins at
the magistrate’s house at dawn. The official is still in his pyjamas when plantation
manager Mr Sweetener arrives, and requests the arrest of a ‘coolie fellow’ for
‘impudence’. The SM hands Sweetener his handcuffs, a symbol that magistrates
were in the pocket of commercial interests, before Sweetener invites him for
dinner. In the second case, the SM attempts to arrest, on a trumped-up charge,
a free Indian labourer brought to him as a witness for the police: ‘T don't care if
he is a jury. Planting season is almost over, and I want another man very badly’
In the final case, the SM sentences labourers on the basis of evidence provided
over the phone by their manager, though the charge is unclear: “They are guilty
of something; take them away’®”

Barrow concludes that ‘It sounds ridiculous, but that was justice as she
was extended to the coolie by one SM. The cases we instance are by no means
exaggerated”® In essence, it did not matter what the ‘coolie’ had said or had to
say: that he spoke at all was sufficient to cast him as insolent. In these anecdotes,
the collusion between officials and labour employers is evident, and European
judicial and economic interests overlap. Though presented in dramatic manner,
Barrow’s account parallels other archival sources. For example, close social
relationships between magistrates, labour inspectors and European planers
raised questions over the objectivity of colonial justice in the minds of Indian
immigrants: how could these coolie inspectors see our difficulties when they sat
at our master’s table and consumed brandy?’*

In another vignette, Barrow highlights the lack of impartiality on the part of
presiding magistrates and the loose application of the rules of evidence:

Coolie on trial. ‘All evidence has been heard’

Magistrate to Prosecutor: ~ ‘Mr. -, I don’t think there is enough evidence to
convict, do you?’

Prosecutor: ‘Oh, yes, there is’

S.M.: “You think so? Oh, very good. Six months
each’'®
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In the context of courtroom drama, this episode clearly highlights the reliance
upon and weight given to certain voices in the trial at the expense of others. Like
the earlier anecdote where the magistrate accepts without question the claims
brought by manager Mr Phatdyner, the European actors in the colonial trial
loomed large while the counter-narratives of Indian defendants, victims and
witnesses were marginalized. Barrow’s final dramatic sketch reinforces this point:

Coolie, battered ‘T want to take out a summons against Mr. Woods
and bleeding, to S.M.:  for assaulting me with a horsewhip’

S.M.: ‘Mr Woods! Why, I know Mr. Woods. Just you
tell him, baboo, that if he dares to take out a
summons against Mr. Woods and he swears in
Court that Mr. Woods assaulted him in that brutal
manner, I will give him six months’ imprisonment
for contempt of Court. (Exit coolie nursing a

grievance.)'!

Barrow concludes by situating the mistreatment and ignoring of Indian
complaints as a potential threat to European security in the islands, with reform
needed for this reason as much as to ensure equality and justice. His anecdotes
nevertheless suggest that settlers were aware of the problematic and racist nature
of the courts. However, as a trader in Colo West, Barrow has his own economic
interests in critiquing the administration, and was desirous of less restriction
upon Fijians’ economic involvement and labour.'®

Nevertheless, his accounts are borne out by court statistics. From 1885 to
1916, the conviction rate of Indian immigrants for labour offences ranged from
75 per cent to just over 95 per cent, with a large percentage (up to 40 per cent)
of the adult indentured population convicted of an offence in any one year.'”®
By 1915, reports reached India in the context of anti-indenture movement,

prompting the Governor-General of India to express concern:

The extraordinary high proportion of convictions to prosecutions is
significant even in such simple cases as labour offences. It is alleged by the
opponents of the system that justice is not done; that the coolie is largely in
the hands of the interpreter who is apt to take the side of the employers; that
magistrates are in many cases themselves employers, or necessarily favour
the employers; and that the witnesses are servants of the prosecutor. Some
of these facts are obviously true; but of the truth of others no authoritative
evidence is forthcoming ... But the possibilities of injustice which obviously
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exist, coupled with the very high percentage of convictions, give rise to
104

uncomfortable suspicions.

In Barrow’s account, the theatre of the court itself is less important than
the use of bleak humour to critique the indenture system and the ongoing
judicial prejudices after its end. He demonstrated who was given prerogative to
speak and to be heard and believed in Fiji’s plantation courts. In this account,
the appearance of the actors was of utmost significance to the outcome of the
incidents: the appearance of a ‘coolie’ — indistinguishable and interchangeable in
the eyes of the SM - was enough to imply guilt, while the shared racial heritage
and social standing of the magistrate and plantation managers underpinned an

implicit bond of trust.

Conclusion: Humour as critique of colonial law?

The court was often a source and subject of drama in colonial Pacific life. In
the New Hebrides Condominium, the theatre of colonial rivalries and prestige
often sustained the court when it had limited casework and even less substantive
authority. The function of the Joint Court was often to impress (or at least attempt
to impress) colonial subjects with the power of imperial Britain and France
despite its lack of effective jurisdiction. For critics of the Condominium, the
pomp and ceremony of courtroom architecture and procedure was juxtaposed
against the backdrop of the rough and ready township of Port Vila and limited
reach of the state beyond Efate. The incongruity between the court and its milieu
made it an easy target of ridicule. Both officials and observers drew attention
to the farcical elements of the performance of the Joint Court, often with the
aim of transforming the structure of the imperial administration. Humour was
a strategy designed to discredit. However, satirizing had little effect, and perhaps
there was little to do but laugh in despair at the inadequacies and inanities of the
system. Instead, while the Joint Court delivered a semblance of law and order,
other authoritarian forms of justice predominated outside the confines of the
courtroom, explored in Chapter 6.

The connection between the court and theatre is not unique to the New
Hebrides. But the frequency with which satirical, theatrical or humorous
descriptions of the Joint Court and the Condominium appear in contemporary

accounts and in the historiography leaves us with the question of how such
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depictions impact upon our understanding and analysis of imperial rule in the
New Hebrides. Does the image of the Condominium as nothing more than a
bumbling, ineffectual, and by implication harmless, Janus figure prevent us from
fully appreciating the real negative effects and authoritarian nature of imperial
rule in the New Hebrides? Such humorous accounts do not take seriously the
impact of colonial law on Islanders. Indeed though intended to critique the
Condominium courts, at some point the ability to find humour in proceedings
only becomes sustainable if you ignore Indigenous suffering under the colonial
system. As Nagriamal leader Jimmy Stephens described in 1991, “The British
and the French were like two wild dogs, fighting for a bone between them - and
we were the bone ... Each pulled the other in a different direction'* For all its
limits, the court, and the law it imposed or equally failed to impose, had a real
impact on those brought to trial, or in the case of many Islanders, those denied
the opportunity to bring their grievances to court.

Moreover, the performances were powerful in demonstrating a commitment
to the rule of law in the islands, while acting as a smokescreen for other repressive
aspects of colonial rule such as trials of ni-Vanuatu without witnesses or defence
and violent naval expeditions. The image of the Joint Court as comical or farcical
has also been perpetuated in the historiography, and often dominates accounts
on law in the New Hebrides. This view needs to be problematized. We must
also consider what a seemingly ‘inept’ judiciary enabled, and who this system
benefited. There was efficacy in the inefficacy of the courts. Satire hid the more
authoritarian aspects of colonial rule and the extent to which the Condominium
employed illiberal and punitive measures throughout the islands, in spite of, or
perhaps because of, the existence of the Joint Court.

Like Jacomb and Cowell in the New Hebrides, Barrow employed humour to
highlight the persistent inequalities of the legal system in Fiji with a particular
focus on the plantation courts. His dramatic anecdotes underline that the theatre
of the trial itself was deadly serious for those involved, as the ability to subscribe
to the norms of courtroom appearance and narration had real consequences for
victims and defendants. This was particularly evident with regards to language
in both Fiji and New Hebrides, as Jacomb, Manilal and Barrow all demonstrated
how non-European defendants and witnesses were disadvantaged or even
silenced on the basis of their race and their inability to speak the colonial
languages of English or French.

Drawing upon observations made by a recent jurist, Katherine Fischer
Taylor argues that ‘a trial is two dramas, that of the case nested within that
of the courtroom proceedings’'® The theatre presented in this chapter has
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been twofold: the performative nature of the judiciary itself and deployment
of theatrical humour and satire to critique the judiciary. This chapter has
nevertheless been primarily concerned with the drama of the proceedings and
the procedure, while the following chapter considers the dynamics unfolding
within specific cases of sexual crimes. Judicial theatre in the colonial courts
served to reinforce European imperial authority, while the patriarchal theatre
within specific cases of rape and sexual assault reflected and normalized
masculine authority in both the court and domestic space. It is to these more
intimate dramas and narratives we now turn.
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Bodily and narrative performances in
the court

Witness: ‘He’s a dirty, mean little wretch, your honour;
alow -’

Magistrate (sternly):  ‘Silence!’

Witness: ‘Well, your honor, it’s the truth’

Magistrate: ‘It doesn’t matter. We want none of it here.’

This page filler, printed in the New Hebrides British Association Gazette in 1912,
suggests the colonial settler population in the New Hebrides Condominium
were aware of the tenuous relationship between justice and truth. Clearly much
was else at stake and at play in the colonial courts aside from establishing the
truth of an accusation. As Kali Israel argues, ‘the entire court system depended
on the telling of stories, and the divorce court relied especially on the elicitation
of sexual stories’? Her statement equally applies to cases of sexual violence heard
in the colonial courtrooms of the Pacific.

This chapter examines the relationship between truth, justice and narration
in trials of sexual crimes from 1875 to 1920. Moving beyond the critiques of
courtroom farce, it explores how colonial power operated in trials and how
participants navigated the nuanced hierarchies in play. Just as judicial rituals were
critical to the authority of the court, specific cases required performances from
victims, defendants and witnesses. The court was one of few arenas where female
victims had an opportunity to articulate their experiences, and non-European
defendants contested colonial ideas of guilt, violation and intimacy in relation to
marriage and sex. However, I argue intersecting hierarchies of gender and race
and concepts of morality shaped the accounts of individuals under investigation
or on trial, their perceived credibility and the judicial outcomes. In contrast to
the scepticism about the reliability of Indigenous and female witnesses, medical
evidence was given greater weight in the trial process from the late nineteenth
century, reflecting trends in Britain and elsewhere in empire.
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The key archive for this chapter comes from the Supreme Court of Fiji,
where surviving files for specific cases include the transcribed depositions
from complainants, defendants and witnesses. These files provide a unique
body of historical evidence: they are often more detailed than comparative
newspaper reports of the criminal court sittings. Moreover, no parallel
records have currently been found for New Caledonia or the New Hebrides
Condominium. The Supreme Court files examined include depositions for
rape, attempted rape, carnal knowledge, attempted carnal knowledge and
indecent assault, as well as other serious violent crimes, though this paper
trail was often fragmented. Verdicts and sentences were not always recorded in
individual files (particularly after 1889), complicating efforts to assess longer-
term patterns and trends in rape and sexual assault cases and the relationship
between evidence, testimony and the outcome. Alongside the issue of non-
reporting, magistrates chose not pursued many cases beyond the lower courts.
For example, magistrate Valla requested instruction on this matter from the

Colonial Secretary, noting that

many cases occur from time to time, some of them are actually rape, but I find
that so far, the cases sent to the Att Gen. have not sufficient evidence in his option
to ensure a conviction for rape and in consequence the accused is dismissed with
absolutely no punishment - even for assault.’

The cases that did progress to the highest court nevertheless offer insight
into how official and local ideas about sexuality, morality, race and gender
intersected and diverged through the types of proof and testimony required
from complainants and defendants. Cases of rape centred on questions of vaginal
penetration and consent. Indecent assault covered cases of sexual assault short
of penetrative rape, with charges similarly requiring proof of a lack of consent,
though the physical evidence required for conviction was less clearly defined.
Carnal knowledge - the charge for rape or indecent assault of (female) children -
specified that if the victim was under sixteen years or, more commonly, under
twelve or thirteen years, the question of consent was irrelevant.* Only physical
proof of the assault was required, though this could be problematic to establish
in the courtroom setting.

The adversarial nature of the trial resulted in the narration of differing
versions of the same violent incident. The expected detachment and objectivity
of judges in assessing traumatic stories was part of the ‘construction of imperial
white masculinity, as Jonathan Saha demonstrates in colonial Burma.® The job

of the judge or investigating magistrate (as well as assessors or jury) was thus
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to disentangle the facts and establish the truth in order to make judgement. As
Nancy Erber and George Robb discuss with regards to British and French fin de
siécle court cases, ‘although narrative competition waxed intense, there remained
a strong, and typically Victorian, desire for a single truth or meaning’® Thus,
in contrast to Chapter 2, the court and presiding magistrates were positioned
as ‘anti-theatrical’ in individual cases, while defendants, witness and lawyers
were compared ‘to actors, predisposed to subterfuge ... the court’s role [was] to
distinguish play-acting from truth’”

Establishing truth was particularly fraught in cases of a sexual nature,
due to the perceived difficulty of establishing consent and ambiguous
interpretations of physical evidence. Cases of sexual crime thus involved
both physical evidence and moral judgement, shaped by gendered,
racialized hierarchies of knowledge, respectability, behaviour and reliability.
Underpinning these trials was the pervasive influence of Hale’s warning that
‘rape is ... an accusation easily to be made and hard to prove, and harder to be
defended by the party accused, tho never so innocent’® Hale drew attention
to his (unsubstantiated) fears of false and pernicious rape accusations,
arguing the importance of a fresh complaint and corroborating evidence.
As many contemporary commentators and historians on rape acknowledge,
such implicit distrust of women’s testimony disadvantaged female victims
in British and French courtrooms and frequently focused attention on the
victim’s actions, morality and credibility.” The female body had to be proved
innocent in cases of sexual crime.

In the colonial court, racialized assumptions about the reliability of non-
Europeans were overlaid upon the broader mistrust of female testimony. Non-
European women were ‘doubly suspect suspects’® The ‘native’ witness was
variously portrayed as either deceitful and untrustworthy, or naive, confused
and therefore unreliable. Non-European and Indigenous actors were perceived
as unable to contribute to, and excluded from, an increasingly masculine and
‘scientific’ legal project on the basis of empire-wide concepts of racial difference.
These perceived differences were themselves the products of an increasingly
rigid and scientific discourse of race, further contributing to a damaging cycle
that reinforced colonial hierarchies within the courts."

The court’s ability to produce justice free from such hierarchies was considered
laughable by indentured Indian labourers. As Jadnandan Singh reportedly told
a missionary, “The Court! The Court! There is not justice there — not for the
man who speaks the truth> Despite claims to objectivity and equality, the trial

centred on gender and racial identities as well as their performance. As Singh
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implied, speaking the truth was not enough to achieve justice if one was not
European. The perceived reliability of different individuals, and individuals’
ability to conform to the gendered and racialized behaviour expected of victims
and defendants, shaped the unfolding trial to create a nuanced hierarchy of truth

amongst those testifying before the court.

Defining credible witnesses

Colonial legislation defined who had the power to speak in Fiji’s court at all, as
well as who would adjudicate depending on the crime and participants. Both
racism and official perception of racial bias among colonists shaped these laws.
The early colonial administration felt that Europeans in the colony were unlikely
to adjudicate fairly on trials involving Fijians and Europeans. The Criminal
Procedure Ordinance of 1875 legislated for trial by the Chief Justice with the aid
of assessors (whose advice was non-binding) instead of juries in cases involving
a Fijian defendant or victim, though juries were allowed in ‘all-European’ cases."
The provision for trial by assessor was extended in 1883 to include cases involving
Indians, Chinese and other Pacific Islanders.!* This legislation vexed settlers,
who believed trial by jury was their unequivocal right as British citizens.'
Nevertheless, both juries and assessors were solely comprised of colonists.
Juries of seven were selected from English-speaking men over twenty-one years
with annual income over £50 and no serious convictions, while assessors were
chosen from an annually published list of men who were ‘qualified by their
education and character’ in the judgement of senior officials.’® In practice, the
panel of two to five assessors operated like a jury, though ‘the whole purpose
of dispensing with the jury was to allow the judge, if necessary, to counter any
racial bias by overruling the opinions of the assessors.'” Whereas in nineteenth-
century India, trial by jury was intertwined with liberalism, in Fiji trial by judge
and assessors was enshrined as a key tenet of humanitarian imperial rule.'®
Testimony was to be taken from any witnesses considered relevant to the
case, with practice following the British High Court. Depositions could be used
in cases where a witness was unable to be present. All proceedings were to be in
English, with any other testimony interpreted.’* Subsequent regulation enabled
the court to hear ‘native’ testimony without taking an oath (which it was felt
not all Fijians understood) from 1883 and to ‘protect’ young witnesses before
the court. For example, ‘native’ women and children under fourteen could not

give evidence before the Supreme Court unless ‘accompanied by such persons as



Bodily and Narrative Performances in Court 95

necessary for her or its protection’?® Under an 1889 amendment, the evidence of
girls or children of ‘tender years’ could be accepted without an oath if magistrates
deemed them ‘possessed of sufficient intelligence ... to understand the duty of
speaking the truth’*

Despite these limited, paternalist attempts to mitigate colonial bias, both
Indigenous Fijians and indentured Indians were the subject of discourse
that equated whiteness with credibility and rationality; non-whiteness with
unreliability. This discourse enabled colonial law to ‘enunciate equality while
fabricating a racial taxonomy through which to operate unequally’? Racially
specific but shifting understandings are evident in official reports, public
commentary and implicit in the cases themselves. Writing in 1910, missionary
John Burton described Fijians as among ‘the most law abiding subjects of
empire’ In his opinion, Fijians were ‘not naturally truthful’ but this was a cultural
characteristic: ‘A man must be cautioned not to speak vakaviti - after the manner
of Fiji — else he may not even attempt to put accuracy into his statements’
However, this was attributed to the ‘natural disposition to oblige, rather than a
deceitful character.”® Other official reports characterized Fijians as honest to a
fault in court. Indeed, one 1884 report commended ‘the excellent moral régime
enjoyed in this Colony by its native race’**

However, according to Governor des Voeux, the influence of cultural contact
and ‘vakapiritania’ (‘the British way’) had quickly had a troubling impact upon
Fijian interactions with the justice system. As early as 1881, he reported that
‘native criminals are now, though slowly, learning to defend themselves by lying,
and in time native prisoners will doubtless endeavour to regain their liberty by
breaking gaol’* Given the colonial aim to protect and preserve Fijian society
from such changes, the pernicious infiltration of outside influence was the subject
of official anxiety. Des Voeux’s account reflected and was bolstered by similar
concerns aired in the Bose Vakaturaga. By contrast, Burton argued that Fijian
character and morality had improved under mission tutelage. Nevertheless, he
asserted that Islanders” tendency towards lying and licentiousness remained just
below the surface.” Both officials and missionaries saw the honesty and morality
of the Fijian as under threat, either from the detrimental influence of Indian
immigrants or the breakdown of traditional authority.

Others, including some magistrates and European settlers, were much more
critical of Indigenous witnesses. A prominent example of the disjunction between
the colonial executive and local magistrates occurred in Aromasi et al. v G. B.
Evans and ]. Rannie, the first civil case taken by Fijians to the Supreme Court
in 1877 for fraudulent recruitment. The Kadavu magistrate originally dismissed
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the case, but in the Supreme Court the plaintifts’ claim for the cancellation of

their labour contracts and damages succeeded. Chief Justice John Gorrie wrote:

I have no sympathy with what seems to have been the ground of the decision in
the case before the Magistrate ... that we are not to believe the evidence simply
because it comes from native witnesses. I have heard that often argued in regard
to negroes, and Indians, as well as now in regard to Fijians, and if a Judge were to
allow himself to be led away by such arguments, it would simply mean that the
native races were to be left as the prey of white men.”

This case suggests that the protectionist stance held by Governor Gordon and
Chief Justice Gorrie did not necessarily extend to colonial officials serving under
them. Doubtless not all magistrates were so dismissive of Fijian complainants,
but individual views on race varied in ways that had a critical impact in the
courtroom. The outcome of the Aromasi case outraged the settler public, whose
ire was stirred by the local press.”

Appeals to European public opinion were a common strategy for colonists
who found themselves convicted for crimes against Indigenous Islanders in early
colonial Fiji. For example, in 1882, Henry Lee published a pamphlet attacking
the colonial justice system and demanding that his conviction for assaulting a
Fijian be investigated. He complained of his undignified treatment imprisoned
alongside Fijians and overseen by a Fijian gaoler. The disgruntled European
defendant protested that ‘a greater degree of reliance’ was placed upon Fijian
testimony than on his own. This, Lee argued, was problematic because Fijians

had a less rigid view of the truth and were more susceptible to undue influence:

The education and instincts of the Fijian have not up to the present time
impressed upon his mind the sanctity of an oath, and it is a recognised fact that
pressure of circumstances, more particularly the influence of a chief, will induce

him to depose to any statement however ridiculous.”

Lee’s frustrations and his scathing perception of Fijian witnesses, fellow prisoners
and gaolers highlight the limits of protectionist ideals outside official circles. His
assessments of the ‘native’ character were common among fellow settlers and fed
into local frustration with the colonial administration for seeming to favour the
Indigenous population.

Given settler racism, jury trials could lead to what officials called a ‘miscarriage
of justice, such when an all-white jury acquitted Patrick Scanlon of the murder of
his ‘Polynesian’ labourer in 1877. Solomon Island labourer Masiomo died after a
flogging by Scanlon. Finding the legislation unclear, the Chief Justice had bowed
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to pressure to allow a jury trial, which acquitted Scanlon on the ground he acted
in self-defence.” In 1875 a jury acquitted two Europeans for the death of twenty-
four ‘Polynesian’ labourers in their care, having failed to provide adequate
food or shelter.” These cases likely fed into the expansion of trial by assessor
for a wider range of non-European subjects in 1883. Lawyer Edward Jacomb
reiterated the problem with jury trials in Pacific colonies, following the acquittal
of Arthur Ashton in Suva for assault at his Havannah Harbour plantation in the
New Hebrides. He argued that lawyer Scott got Ashton off ‘but I believe that he
would have got off undefended - for records of similar cases here show that it
is almost impossible to secure a conviction of a white man for the killing of a
native’*? To demonstrate jury bias, Jacomb collected statistics on convictions and
acquittals (Table 1).

Table 1 Criminal trials in the colony of Fiji from 1887, tabulated by Jacomb in 1907*

Trials before ... Total number of Convictions Acquittals
cases

Jury 17 3 14

Assessors 10 5 5

* Note from 14/10/1907, MS 894/18 Edward Jacomb Diary 1907-8, SHL. Jacomb created this table in 1907
for a letter to the Western Pacific Herald about the merits of trial by assessor in certain contexts.

Colonial officials faced another challenge: how to appropriate adjudicate
upon Indigenous cultural and social practices criminalized under the new
legal system. One prominent example of this arose over the Native Regulation
criminalizing abortion and attempts to procure abortion.*® This legislation arose
out of concerns over the decreasing Indigenous population, problematically
linked to maternal behaviour.** Officials expressed concern that this law would
be impossible to fairly enforce, because such cases were

full of intricate native technicalities and the interpretation is often extremely
difficult more especially when native midwives are permitted to fully express
what they know.*

Intimate practices were considered to some extent unknowable to European
officials, despite their judicial power over such cases. Local magistrates,
supporting by Native Stipendiary Magistrates (NSMs) and chiefs, were often
considered better able to navigate the complexities of local custom than judges
in Suva or Levuka, though the relationship between European and Fijian
magistrates could be a fraught one.*
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The other objection to the abortion legislation related to the perceived
problem of obtaining clear testimony from Fijians more generally. According
to Allardyce:

Native witnesses under the most favourable conditions have a diffiulty [sic] in
publicly stating facts as they saw them; many are extremely nervous after being
on oath more especially when there is a sprinkling of Europeans in the Court,
and least of all can they stand being badgered by a lawyer or lawyers. Under cross
examination by a lawyer it frequently happens that they become so bamboozled
that they really do not know what they are saying and straightway contradict
and deny what they have already said.”

He concluded that ‘the cross-examination of Fijians by lawyers goes far to
defeat the ends of justice’ The practices of the European court were considered
frequently at odds, if not fundamentally incompatible, with the behaviour and
legal understanding of Fijians.

European Stipendiary Magistrates (ESMs) and NSMs were mutually critical
of the other’s neutrality and judgement, causing tension over who had the right
to administer justice. Both acted beyond their official mandate at times: the
NSMs and chiefs used their discretion in bringing charges for sexual and
other offences based on local relationships and rivalries, much to the chagrin
of European officials for whom this contravened principles of impartiality.
Similarly, ESMs occasionally dispensed summary justice for criminal assault
or carnal knowledge in the Provincial Courts when their authority to do
so was questionable, while their interpretations of Fijian custom triggered
complaints from chiefs and NSMs. At core lay questions about the purpose
of colonial law: whether it should impose European practices and ideals
of justice and morality, maintain order in local communities, or shore up
Indigenous custom and chiefly power. The answer differed depending on the
magistrate. Indirect rule enabled colonial agents, Fijian and European alike,
to administer justice with limited effective oversight from central authorities,
and the resulting practices did not always align with the statute books or
expectations from the colonial capital or London.*® Incidents of abortion,
adultery and sexual assault and the debates they provoked illustrate the limits
of British law over intimate Fijian lives and, ‘reading against the grain, are
suggestive of the many sexual and moral crimes that occurred beyond the
purview of the courtroom.

Colonial perceptions of indentured Indians witnesses framed them as a foil to

the ‘naive’ Indigenous population. John Burton wrote:
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The mendacity of the race makes it difficult to make any impression upon their
life and character. The class of people in Fiji, especially, are steeped in falsehood.
Often, it is true, they lie so artistically as almost to provoke admiration. Tears
of innocence trickle down injured cheeks whenever any fault is complained of.
Indian evidence in court is practically valueless if there is nay other opposed
to it. Often when the litigant has a really good case he spoils it by trying to
strengthen it with lies.*

Before the rise of anti-indenture movements forced some reappraisal in the 1910s,
a wealth of unfavourable traits were routinely associated with the indentured
Indian community, providing catch-all explanations for the ills of plantation life.
In the courtroom ‘the majority of overseers and stipendiary magistrates thought
in terms of stereo types [sic], stressing the necessity to maintain strict discipline
and not to show weaknesses before the Indians’*

More generally, Burton stressed the perceived incompatibility of Indian
temperament with rational English procedure: “The oriental has somewhat
primitive and summary ideas of justice, and cannot understand our calmer and
slower methods’* The very high level of Indian convictions and extremely low
rate of success in cases where Indian labourers brought charges against their
employers indicate how such bias played out in the courts.* Employers brought
more cases against labourers and had much higher rates of successful convictions
than vice versa: close to 10,000 versus 311 cases brought from 1890 to 1897, with
82 per cent versus 35 per cent convictions.*

Indian labourers were quite aware of this bias. They were observant of the
personal relationships between European officials, plantation owners and
managers, and how these muddied the waters when it came to judicial neutrality.
As Totaram Sanadhya noted, distrust and suspicion of officials, including those
supposedly employed to oversee labour and living conditions for indentured

Indians, prevented some individuals making complaints against their employers:

In every district a coolie-inspector was appointed by the Immigration
Department, to look after our welfare, but how could these coolie inspectors
see our difficulties when they sat at our master’s table and consumed brandy?*

The problem was also recognized by some colonial administrators in 1885, who
argued against the practice of holding courts at planters’ houses.” However,
some thirty years later overt friendships between plantation overseers and the
Immigration Inspectors and magistrates were still observed by Colonial Sugar
Refining Company employee Walter Gill, who noted the problematic reliance of
colonial agents upon the hospitality of the very managers and overseers against
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whom labourers’ complaints were directed.* Unsurprisingly, the neutrality of
magistrates and labour inspectors was brought into question by the close social
interactions with employers. Coupled with the high success rate of charges
against labourers, this enhanced Indian immigrants’ belief in their inequality in
colonial law and deterred them from bringing claims before the courts.

The issue was compounded by the unequal opportunity and ability
of indentured Indians to present their case against European employers
comparatively well-versed in law and fluent in the English language and
norms.*” For example, in 1900, Immigration Inspector James Harper reported
from Labasa on a case in which overseer R. A. Harricks was accused of assault
upon a ‘poor defenseless woman’ Though Harricks had a record of violence, he
presented himself as ‘mild and inoffensive’ before the magistrate. In fact, he had
successfully defended himself against all previous charges. One Indian woman
complainant even found herself convicted of conspiracy and jailed instead after
bringing a complaint against an overseer. Expressing his distaste for violence,
Harper asserted, T did not intend to stand on one side and see Immigrants loose
[sic] their cases and expenses owing to their inability to conduct them properly
in court’®® In the absence of any lawyers to represent Indians in the colony
before 1912, Immigration Inspectors such as Harper provided a rare settler voice
highlighting the disadvantages that Indians faced before the colonial judiciary.

While court cases in colonial Fiji mainly involved Indians or Fijians,
European settlers and other Pacific Islanders occasionally featured as
complainants, defendants or witnesses. Like Fijians, ‘Polynesian’ immigrants (in
fact predominantly from the New Hebrides or Solomon Islands) were deemed
of good character. Low levels of crime were appreciated in Blue Book reports on

‘Polynesian Immigration’:

Away not only from his own island, but often separated from his former
associates and protectors, he feels no reliance in his own ability to look after
his private interests, and, as a matter of fact, rarely goes to the slightest trouble
to secure them. If, as in the great majority of cases, the immigrant be free from
innate vice and the employer an upright man, the relations between them may
be compared to those of a confiding passenger towards the skilful commander
of a vessel at sea. This influence is probably conducive to the paucity of crimes
found in the registers of the Courts recorded against Polynesian immigrants.*

The seemingly childlike ‘Polynesians’ were characterized as exemplary subjects

of empire when under the tutelage of ‘benign’ Europeans. Furthermore, the
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‘Polynesian’ was reputedly a model prisoner, in contrast to non-cooperative
Indian prisoners.®

Some Europeans came under scrutiny from the colonial administration for
interfering with the justice system. In particular, conscientious Immigration
Inspectors (for they were not all so) as well as visiting anti-indenture campaigners
frequently expressed disquiet about managers of Indian and Pacific Island
plantation labourers. Overseers were variously accused of preventing witnesses
coming to court, and bribing sirdars or other employees to provide false
testimony.”! The same overseers were vocal in their criticism when they felt that
their judicial rights were impinged. Other officials supported their grievances.
Chief Medical Officer William Macgregor complained:

The ruling idea is that the employer of a black or brown man is a cheat and a
conspirator. Anson cannot see that men are under a contract, and that there
are reciprocal obligations. Men are persecuted, worried by inquiries irritated by
interference and that too often over such trifles. A genuine case of bad treatment

is far from common here.”

Despite potential tensions, bonds of race, language and education tied
administrators and planters together into a social network in the small
colony. Consequently, some magistrates were reluctant to rock the boat, while
the economic influence exerted by the Colonial Sugar Refining Company
provided the company with much political influence. These factors meant that
while critiques of European behaviour in the court were articulated in official
correspondence, little was done to address the imbalance of power.
Comparative trial records for the New Hebrides Condominium and New
Caledonia are limited for this period. However, official correspondence
suggests similar discourses regarding the reliability of Islanders’ testimony
shaped courtroom experiences. As early as 1899, a naval captain reported that
ni-Vanuatu ‘lie in the most systematic manner’ and would shift responsibility
for a crime depending on local tribal alliances and enmity.>® In contrast, in 1919

Jacomb wrote:

Every one ... who has had any experience of courts of law where native and
white interests come into conflict knows quite well it is as hard in a case of
alleged murder to secure the acquittal of a native as it is to secure the conviction
of a white man ... Facts are usually capable of being interpreted in different
ways, and it is always easy to mistrust the word of a native, and hard to doubt
that of a white man.**
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He argued patronizingly that the ‘Kanaka’ was ‘too simpleminded’ to fabricate
and lie when charged with a crime. As in Fiji, there were a variety of attitudes to
ni-Vanuatu and their reliability and honesty.

Gendered prejudices were also clearly at play. A 1929 memo noted that an
‘excessive’ amount of the New Hebrides Native Courts’” time was occupied with
adultery charges, and that even unmarried men and women were convicted.
Alongside legal reform of the definition of adultery, the writer focused on the
question of evidence. Magistrates were advised:

In cases of adultery it is desirable that the evidence of the accused in relation
to his or her partner in guilt should be in some way corroborated, otherwise
great injustice may be done. To convict on the uncorroborated evidence of a
woman puts any man at the mercy of a woman who chooses to say that she
has committed adultery with him - by doing so, she can, at a cost to herself
of 15/s (the fine for a first offence) ensure that any man who has before been
convicted of adultery, shall be sentenced to 90 days imprisonment without
the option of a fine. This is a dangerous weapon to put into the hands of a

native woman.>

This statement suggests a strongly gendered suspicion of ni-Vanuatu motivations
and honesty in bringing adultery cases, and the need for corroboration focuses
on women. Paralleling Hale’s warning against false rape accusations, ni-Vanuatu
women were characterized as vindictive.

Unlike Fiji, the use of medical evidence in rape cases was considered
‘impracticable or even impolitic’ in the New Hebrides. Determining the accuracy
of the charges again rested upon an assessment of character:

The burden of proof of ‘Seduction’ by the male, and of virginity in the female
should be borne in every case by the complaining parties ... ‘virginity’ may be
‘proved’ by the testimony as to good previous moral character of the girl given
by a number of respectable persons who know her well, and also may frequently
be corroborated by the tactful cross-questioning of the girl herself, though this

alone will not suffice.®®

In contrast to the professionalization and increasing turn to the expert
elsewhere, ni-Vanuatu complainants and defendants were to be assessed on
morality and respectability. As in Fiji, intimate knowledge over Islanders’ lives
was considered key but problematic in criminal cases, and race entangled with
gender in these narratives.”” These examples highlight the limits to, and the
prejudices underpinning, colonial and legal knowledge of Pacific societies. But
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the Condominium judiciary did not often give ni-Vanuatu the opportunity to
speak, so for the remainder of this chapter we return to the Fiji Supreme Court.

Indigenous voices in the colonial court

Entrenched stereotypes of non-European character and behaviour coloured
the reception of Fijian, Indian and Pacific Islander complainants, witnesses and
defendants in the courtroom. In this context, only certain stories of violence
progressed through the judicial process to trial in the Supreme Court of Fiji.
Many victims chose to avoid the courts altogether, while magistrates were
selective in the cases they forwarded. When they chose to engage with the
colonial legal system, each complainant’s case was filtered through various levels
of the judicial process, from reporting to depositions heard by the local court
before being dismissed or forwarded to the Supreme Court. Consequently, the
narratives of violence in the legal archives were heavily structured by the court

process. As Jonathan Saha eloquently describes:

The historian is confronted with the details of terrible crimes and traumatic
events that are rendered in the detached language of an imperial judge. Where the
testimonies of survivors have been preserved, these passages are often framed,
picked apart and occasionally undermined by this surrounding legalistic prose.®®

Despite their traumatic nature, many incidents of sexual violence described
by the victims were almost formulaic. Women likely ‘calibrated’ their accounts
to meet courtroom expectations, as Thornbury describes in South Africa.”®
Common elements included the isolated location (in remote gardens, paths or
sugar cane fields), the use of force, and attempts (often stifled) by the victim to
cry out or resist the assailant. For example, indentured labourer A described her

rape by a fellow labourer at Vucimaca Estate in 1910:

On Wednesday last ... the accused came up to me about 1pm. He asked me to
have connection with him. I told the accused to shut up and not to talk like that.
He then took hold of my hand, knocked me down pulled up my cloths and had
connection with me. He put a cloth on my mouth to prevent me calling out.
I tried to call out ... Lachmi came. Then the accused got oft me and ran away.

I reported the matter to the sardar.®

Given the reluctance, difficulties and suspicion often associated with such
complaints, these common elements were critical in shaping which cases
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successfully proceeding from initial complaint, through the lower courts to
trial in Suva or Levuka. This trend resonates with findings of rape and sexual
assault trials from colonial India, New Zealand and the Cape Colony as well as
nineteenth- and twentieth-century England. Moreover, in the courtroom arena
the leading actors in a trial were often the offender and the officials.® Performing
authority took precedence. Rather than giving voice to the variety of victims’
emotional experiences, trials represented those incidents that most closely
embodied the strict legal definition and prevailing cultural perceptions of rape.

Nevertheless, when faced with insinuations or direct slurs against their
morality in court, both Indian and Fijian women stood up for their virtue. In
the trial of R and N for rape, victim S, an indentured labourer of the Vancouver
Sugar Company, testified that T am not a woman of loose character. I am not in
the habit of alluring any men to have connection with them. I swear that with the
exception of my man and the accused no one has had connection with me since
my introduction to Fiji’** In some cases, this was not necessarily sufficient to
allay the court’s suspicions, as in Rex v OK. Because the attack occurred at a meke
(dance), concerns were raised about the character of victim, as did the accused’s
statement that he and accuser V had consensual intercourse previously. OK was
acquitted.®

Occasionally, victims provided a brief glimpse of the physical or emotional
impact that the violence and the subsequent reporting process had upon them.
Many victims and witnesses mentioned they felt afraid to report the crime,
especially if the offender was a chief or an overseer. For example, Fijian woman
S told the court she had been sent by the accused ER to bring the fifteen-year-
old victim Em to him. She said she did this because she ‘was afraid as [ER] is a
big chief’** Others focused on the physicality of the attack. For example, in 1917
K highlighted the physical violence of rape, describing how the accused ‘lifted
her bodily), ‘fisted’ her thighs and shoulders so she was ‘rendered weak and he
overcame me.* By contrast, M emphasized her fear of S, stating, ‘When near
I saw the expression of his eyes were not good. I was afraid and ran away’* R,
an indentured labour viciously assaulted and raped by a group of men on the
plantation one night in 1907, described feeling she was ‘silly’ and lost her senses
after the attack.”

Women articulated the sense of shame and resultant suffering caused by
sexual assaults and drew attention the court’s attention to the emotional as well
as the physical violence of the attack. After describing her physical wounds,
rape victim TB said simply, ‘My mind also is in pain’® In an 1881 rape case,
witness S reported that Solomon Islands labourer L told her the accused, ‘M
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has forced me and made a fool of me® Tokelauan woman K said, ‘A Fijian
has insulted me as if I were a pig.”® These accounts go beyond a description
of the assault itself to hint at the devastating physical and psychological effect
of sexual crime. Other accounts focus on the physical act alone, though it
is unclear whether this reflected an inability or unwillingness to articulate
emotional suffering before a magistrate or in the public courtroom, or that
the process of translation and transcription of their testimony obscured the
victim’s tone and emotion.

Despite the constraints in their retellings, all these women ‘chose to voice ...
the wrongs done against them, while being fully aware that by exhibiting such
agency of efforts to negate others’ agency, they could invite further violence’”!
Some women who did speak out in court found themselves on trial again —
literally - for perjury. In 1886, on the recommendation of the assessors, N was
sentenced to eighteen months hard labour for making a false charge of rape
against sirdars D and L on Nakorogaqa plantation in Rewa.”? Disentangling the
conflicting accounts between N, D and L was difficult and, on cross-examination
by the magistrate, N claims she lied on the promise of money from G. While
N’s conviction may have indeed been a rare case of false rape accusation that
Hale warned of, it most likely spoke to colonial stereotypes of the mendacity and
mercurial nature of Indian women.

Contested concepts of guilt in the courtroom

Defendants contested both the details of the accusation and its legal
interpretation, providing insight into the tensions between legal and social
meanings of consensual and non-consensual sexual intercourse. While
many accused made no statement or reserved their defence for the Supreme
Court trial, those who made statements used the opportunity to debate the
interpretation of legal concepts. In a number of cases, Fijian, Islander and Indian
defendants pleaded not guilty yet implicated or admitted to their role in the
crime. Such cases demonstrate an ongoing divergence between understandings
of what constituted criminal or unacceptable behaviour, as well as the limits to
the knowledge, spread and acceptance of colonial concepts of legality, guilt and
responsibility.

Compared to other crimes, defendants in rape and sexual assault cases appear
to have been particularly willing to challenge colonial law. For example, in the
Supreme Court criminal sitting of Tuesday 2 May 1876, fifteen Fijians appeared
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before the court for seven different charges including rape, obtaining money
under false pretences, manslaughter, larceny and breaking gaol. The seven men
charged with two instances of rape were the only ones to plead not guilty.”?
Similarly, missionary Burton cites a case of an Indian indentured labourer who
was careful to specify that, though he killed his adulterous wife, he did not
murder her. Her infidelity seemingly justified his actions.” In another example,
Fijian man B pleaded not guilty to the murder of V’s husband R in 1883, on
the grounds he was acting on V’s request and that the deceased ‘troubled’ and
threatened his wife. The court did not accept B’s defence: he was found guilty
and sentenced to death.”

An 1886 case suggests a conception of guilt that separated intention from
action.”® Two Polynesian labourers Mk and Mt appeared before the Supreme
Court, charged respectively with raping and aiding and abetting the rape of Santo
woman V of the Maqo Island Company’s Tabuca plantation.”” On 5 September, V
was heading towards Vaqa to collect bananas when the two accused grabbed her,
carried her into the trees and pulled her down. She explained to the magistrate
for Lau, Swayne, that Mt held her arms as Mk raped her. V cried out, successfully
calling the attention of her companions R and T, who served as witnesses for the

prosecution. In his defence, Mk expressed his confusion regarding the charges
her faced:

I do not understand this. Yesterday I took this woman’s legs. ] took her hands.
We laid her on the ground I tried to have connection with her but I failed. I did
not have connection with her.”

His co-accused Mt reiterated MK’ assertion: the failure to achieve penetration
made the charge inappropriate while also seeking to minimizing the impact on
V. Their accounts prioritized the action of completed intercourse in defining
rape as a crime, ahead of the motivation, intention or attempt at intercourse that
were all important from a British legal perspective. The men were both found
guilty, with Mk sentenced to nine months hard labour and Mt to six months
hard labour. The relatively short sentences indicate the defence may have some
bearing on the judges’ decision in spite of witnesses supporting of V’s account.
Other cases demonstrated unexpected interpretations of the role of British
law and courts. Indian labourer G felt that the government must protect him
when he found himself before the court charged with carnal knowledge in
1917: Thave nothing to say except the Government have brought me from India
and is my father and mother and may protect me.” The possibility of conviction
also loomed large in the mind of one Fijian defending himself on a charge of
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rape in 1881. Defendant K showed both fear for the potential power of the law
and a simultaneous disregard for it when accused of raping his cousin WR on the
road on 22 January 1881. WR reported the attack immediately to her husband,
who was an officer in the village. Witness S reported that defendant K told him:

I took hold of the woman and she began to cry and I let go her hand again. Then
he said in my own mind now I have take hold of this woman and let her go again
perhaps she will go and make a charge against me and I shall get punished for
nothing I may as well have her fully.*

The outcome was not reported in the Supreme Court file, but the evidence
reveals K’s understanding of colonial justice: if he might be accused, he may as
well have actually committed the crime. His actions may also have reflected his
concern with village dynamics, as he was surely aware of the official role and
relative power of WR’s husband. K’s statement shows a conscious evaluation of
the possible legal consequences of grabbing and raping WR.

Such evaluation was also evident when Sm refused to help his friend Sa
in catching his wife in the act of adultery with E. Sa was accused of clubbing
and wounding E after seeing his wife enter the victims house. Sm refused to
get involved, stating, ‘this is the time of law. It is the duty of the ovisa and the
husband’®' These cases underline the way in which concepts of colonial law and
its reach were present in the minds of Fijian men by the early 1880s, though
they intersected with rather than displaced other factors that shaped sexual and
domestic crimes and their reporting, such as village hierarchies.

Magistrates found it particularly challenging to determine the boundary
between acceptable and coercive sexual relationships in cases where the accused
claimed some form of engagement or marriage with the victim in local custom.
For example, when Mk of Viria in Rewa was arrested for rape in 1915 he was
surprised, for he claimed that fourteen-year-old Ma was his wife. However, Ma
denied this and asserted she would not have gone with him to work in the bush
if she had known what he intended to do.*> In Rex v N and VS in 1916, the
Buli Matailokau reported a rape to Wesleyan minister Taito Raukuni. Raukuni
implied such cases occurred as older customs had not been fully replaced: ‘Tt was
a former practice in Fiji if a woman refused to cohabit with a man to shut them
both up together until he had had his will of her’®

Fijian rape-accused Ma’s view of marriage was at odds with European ideals
when tried in the October 1886 Supreme Court sitting. MVC was fishing for
prawns with Me when they encountered the defendant on the path carrying taro.
Ma appeared again when the two women had cast their nets into the stream, at
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which point Me ran away — presumably fearful of the man’s intentions. Ma took
MVC by the hands and said, ‘we will go together. MVC told the magistrate that
she tried to talk him out of it, but Ma took her off into the bush, threw her down
and raped her at knifepoint. In his account Ma revealed a view of marriage in

which sexual intercourse could make a woman one’s wife:

I remembered M____ was a widow. I thought I would go and take her for my
wife and go to the law when enquiry could be made ... She did not refuse me ...
I took the woman to be my wife.**

His view of the incident reflected customary practice of elopement by young
Fijian couples where parents disapproved of the union. MVC countered Ma’s
claims, stating that, as the accused was her father-in-law, sexual connection was
prohibited by custom. She further noted Ma was worried by how his actions
would be perceived by ‘the law’. Addressing him directly, she noted, “You were
not afraid to force me while in the bush. I ask you to go into the town but you
forced me here®

Despite MVC’s prompt reporting and Me’s corroboration of events leading
up to the rape — factors that would often support a conviction — Ma was found
not guilty. No medical evidence was presented, but aside from this it is difficult
to assess the grounds on which this case was dismissed. The Chief Justice may
have found it problematic to adjudicate since claims to Indigenous customary
practice and taboos featured prominently in both sides. The trial demonstrated
a collision of values in marriage and sexual relationships, not only between
Fijian and European but also between defendant and victim. Brereton discusses
incidents that posed similar challenges for the first Chief Justice John Gorrie,
such as imposing a death sentence for uxoricide on a ‘Polynesian’ labourer when
such an act may not have been a crime on his home island, and a 1878 rape
case where the accused was the cousin of the victim and may have therefore
had sexual rights over her as a potential wife.* In such cases, magistrates had to
decide the limits of protectionism when local custom was unclear and potentially
contradicted British law and values.

Trials involving Indian indentured labourers also involved thorny assessments
of morality. As John Kelly analyses in a 1907 rape case, the defendants suggested
that the Indian victim was a prostitute. This narrative aligned with pre-existing
stereotypes, and introduced sufficient doubt that the men accused were
acquitted.¥” Other prominent trials featured young Indian girls married to or
cohabiting with older men on the plantation. One such case, an accusation of

carnal knowledge, came to official attention in 1891 when J, an Indian labourer,
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tried to register his marriage to ten-year-old A.* These cases were often taken to
court by the girl’s family, reflecting divisions within the Indian community on
the appropriate age of marriage and consent. An 1892 example saw labourer C
charged with carnal knowledge on M, a girl of less than thirteen years.® M and
C had cohabited for around eight months when M’s mother A brought a charge
against the defendant. A stated that while she was present at their marriage two
years prior, she did not consent to C living with M, as her daughter was still
too young.

Age of consent was also the key issue in the 1881 trial of Rex v J for indecent
assault.”” Eleven-year-old D was married to the accused a year prior and had
cohabited with him on Mr Tucker’s plantation for six weeks. D’s mother explained
that the girl had been sent to cook for ] and nothing more, but D told magistrate
Alex Eastgate that she lived and slept with her husband, though full penetration
had not occurred. J's earlier accusation to policeman John Forster against Mr
Tucker for raping D complicated the case. This charge was discharged when
Forster arrested J, presumably on the basis of his wife’s young age. In magistrate’s
court, ] pleaded guilty to indecent assault and was committed to trial in Levuka.
However, in the Supreme Court eleven days later he changed his plea and was
found not guilty. On the available evidence it is difficult to assess the truth of
J’s accusation against Tucker, why ] changed his plea or the reasons behind the
court’s acquittal. However, the case highlights that the police officer was quick
to dismiss the charges made against the plantation manager and equally quick to
arrest J despite no complaint having been made against him. Forster sought to
protect D from sexual relations as a minor but also reinforced with commonly
held prejudices about Indian mendacity.

Relatively few cases of interracial rape or assault appeared the Supreme
Court. The most common were between indentured Islanders and Fijians in
Suva, given its more cosmopolitan population. By contrast European men rarely
faced trial. Until 1920, there were just seven cases brought against European
men for the abduction, rape or carnal knowledge of Fijian and Indian women
or children, and no cases for the years between 1876 and 1897.* In the first case
of a European man on trial, JB was found not guilty of the abduction of a Fijian
girl N. At the heart of the case was the question of whether her family had the
authority to prevent her departure and whether JB had taken her to work in good
faith.? In 1898, TF was found not guilty of carnal knowledge of twelve-year-old
K, despite the fact the girl had given birth to a visibly mixed descent (‘half-caste’)
infant.”” Though there were witnesses supporting the prosecution, overseer JMJ

was found not guilty of rape at Batinika, Navua, as another overseer’s alibi placed
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them together at the picture house.” Such acquittals, and the comparatively light
sentences imposed in the few cases successfully prosecuted, suggest a leniency
towards European men.

A number of cases had European or mixed-descent children, and occasionally
women, as victims. In one case, R of Cavanadi village was charged with the rape of
JS, a mixed-descent woman who spoke some Fijian and resided in Muanicula with
William Henry Chapman. JS reported encountering R and refusing his advances
on the road when returning home from her uncle’s house. Chapman and JS’s
sister, Anna, provided evidence based on a physical examination of JS’s genitals.
R pleaded guilty and was sentenced to three years hard labour.”® This pattern was
largely typically of rape and assault cases in Britain or other colonies, as customary
practice or marriage could not be used in mitigation of the accused’s actions. The
protection of white women generally overrode notions about their perceived
propensity for false accusations when the accused was a man of colour.”

European children, some very young, were the victims of sexual assaults
more frequently than adult women. In 1904, G, indentured at Labasa, was
found guilty of carnal knowledge. The victim was the three-year-old daughter of
mill manager William Gosling. There were no eyewitnesses, but Dr Farrington
reported finding seminal fluid on the child’s labia and on the accused. The
age and race of the victim saw a long sentence (seven years’ penal servitude)
imposed.” Indeed, in the rape or assault of particularly young victims, longer
sentences were generally imposed regardless of race.”® In these cases, the home
was a space of vulnerability: a site of intimate interaction but also of policing
and anxiety. Domestic servants, household visitors and family members were
frequently cited as defendants in charges of carnal knowledge.” Indeed, cases of
interracial sexual crime almost exclusively involved European children and non-
European domestic servants. The disquiet of the European parents of young
victims echoes Stoler’s work on anxieties over domestic space in the Dutch East
Indies.'” Overall, the large number of sexual cases involving child victims is
striking. This likely reflects their vulnerability, official perceptions of innocence
linked to age that were somewhat independent of race, and the role family played
in bringing complaints.'”

Medicalization and moralization of gender violence

Faced with conflicting testimony, ‘unreliable witnesses’ and the challenges of

navigating between British law and local cultural norms, medical evidence
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presented in rape and sexual assault cases seemingly provided magistrates with
a clearer path to establishing the facts. Donald Denoon writes, in the context of
colonial depopulation theories, that

by invoking Western science, doctors reinforced the colonialist dichotomy
between rational administrator who enjoyed access to western science and

technology, and irrational native who had to make do with superstition.'*

The late nineteenth century similarly saw the emergence of ‘scientific’ methods
of criminology in Britain and France, with growing emphasis placed on expert
testimony such as that of medical professionals.'®® These trends are echoed in
the colonial context. While the focus here is Fiji, medical examinations were
also considered increasingly important in determining rape cases in New
Caledonia.'* ‘Scientific’ evidence was a prominent element of many, though not
all, trials for rape and sexual assaults.

Colonial medical officers (District Medical Officers or DMOs) provided expert
testimony for numerous cases of rape, and especially carnal knowledge, in the
Fiji Supreme Court. On occasion, Fijian or Indian women, Fijian midwives or
Native Medical Practitioners also presented the results of a physical examination
but were increasingly displaced by European medical officers after the turn of
the century. Between 1875 and 1882, there were between four and ten medical
officers across the colony. In 1891 there were eight DMOs, increasing to eighteen
by 1921.1% Some simultaneously acted as magistrates in the colony, indicative of
their overlapping roles and influence.'*

On the basis of physical examinations of the victim and, more rarely, of the
accused, DMOs provided their opinion firstly on whether penetration had
occurred and to what extent, on the basis of the size of the victim’s genitals,
any swelling or bleeding and the presence or absence of a hymen. They also
commented upon any other marks of violence or assault on the body that might
indicate a struggle, and frequently drew attention to the absence of bruises or
scratches to imply that intercourse was consensual. On occasion, the presence
or absence of venereal disease was used to infer the likelihood of sexual contact
between individuals.

The centrality of medical testimony is evident in Supreme Court case Rex v
RB."” Complainant OK was the nine-year-old daughter of P and a European
man named FM. Around 6.00 pm on Wednesday 3 August 1910, she was in
the empty labourers’ house at Korovatu playing with her younger two siblings
while her mother cooked in the kitchen some fifty yards away. Soon after, RB,
a local Fijian man indentured at Korovatu, entered. OK told the Labasa Police
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Court that she picked up her infant sibling and made to leave, when the man
took the child from her and carried OK to the bed. Pulling her pinafore up,
her sulu down and stuffing his own white sulu in her mouth to prevent her
cries, RB ‘then had connection with me gently. He did not penetrate far and
his semen was spent on my two thighs. Her mother P arrived as RB wiped
OK’s thighs clean with another sulu and, hearing her approach, he scrambled to
cover himself with a mat.

P questioned her daughter. After hearing OK’s account, she approached
RB about the incident. According to P’s statement, RB was reluctant to
answer but after repeated questioning stated, ‘Yes, it is true. I got on to her
but I did not have connection: it is true I have committed an offence’ When
questioned again while working the plantation the following day, RB asserted
the incident ‘was O___s fault; she comes into our house and plays with Leweni
[another labourer] and I indecently’ The degree to which OK participated
and encouraged such sexual interactions would be a key focus in the court
proceedings. RB disappeared when P went to Mr Mess at the store in Naqiqi
to write a letter to Police Inspector Stanlake, but was found and arrested the
following day in Labasa, and brought before the Labasa Police Court on 10
August 1910.

The testimony centred on the accounts of the victim OK and her mother P, as
well as the expert testimony provided by Labasa DMO, Gilbert Emerson Arnold.
These depositions were forwarded to the Supreme Court under the charge of
carnal knowledge, where Acting Chief Justice Ehrhardt heard the case on 21
September. The accused’s plea and statement are missing from the Supreme
Court file, but RB was found guilty and sentenced to eighteen months hard
labour and twenty lashes. The facts of the case were not in question. RB admitted
what had occurred to P but tried instead to place guilt and responsibility on
OK by insinuating she frequently sought to play ‘indecently’ with the Fijian
labourers. OK firmly denied this on RB’s cross-examination, stating, ‘T am not in
the habit of going in there every day and pulling down my sulu and lying on the
bed and playing with you’ The differing narratives presented by the prosecution
and defence hinged around OK’s purported history of sexual interaction with
the accused. Rex v RB is thus a clear example of the way in which sexual cases
frequently centred on the actions, comportment and character of the victim,
even when of a very tender age.

The expert testimony of DMO Arnold is striking for his assessment of OK’s
morality and sexual behaviour extrapolated from his physical examination of
the child. On 5 August, two days after the assault, Arnold first questioned OK



Bodily and Narrative Performances in Court 113

and, with her permission, performed a genital examination in the presence of
Constable Orisi. Presenting his findings, Arnold emphasized his belief that OK
demonstrated bodily knowledge and behaviour beyond her years. Surprised by
OK’s straightforward and open responses to his medical questions, the DMO
reported he was

struck by her extreme precocity. She showed an intimate knowledge of all sexual
matters about which she spoke in a matter-of-fact and deliberate way like a
woman of the world; in a perfectly serious, and not ribald, way.

OK’s lack of reserve and her articulate understanding of sexual matters was
problematic to the European DMO, who clearly felt that a child of nine could
not and should not have such intimate knowledge except if gained through
sexual experience. Louise A. Jackson calls this ‘the paradox of innocence’ ‘A
girl who really was innocent and virtuous should be ignorant of the language
and meaning of sexual acts and would, therefore, be unable to articulate what
had happened to her’'®® In speaking out about her experience, OK contradicted
gendered expectations about modesty and ignorance of sexual matters: the very
act of speaking out against the perpetrator implicated her own character.
Arnold also reported on his physical examination of the girl’s genitals. He
noted that OK’s hymen was intact and genitals too small for full penetration, but
found the vulva ‘deep and dilated, a state consistent with OK’s description of the
molestation. Arnold further noted ‘considerable redness and signs of irritation of
the whole of the genital organs, yet these facts did not add weight to his view of
the likelihood of assault. Instead they lead Arnold to conclude that, despite OK’s
denial, ‘the child is sexually precocious and has probably been addicted to the
habit of masturbation and possibly incomplete intercourse with boys and men’
Although Arnold notes it is only an opinion, the physical examination was used to
support the DMO’s initial hypothesis of sexual precocity. Far from its purported
objectivity, the medical evidence was marshalled to support a moral judgement.
Arnold concluded to the court that T found her condition to be consistent with
both their [OK’s and RB’s] stories. Yet the overwhelming tenor of his statement,
and the frequent references to the girl’s precocity, favoured RB’s insinuations
that OK was a Lolita of sorts: sexually mature and encouraging of inappropriate
intimacies with the older labourers. Ultimately RB was found guilty: OK’s tender
age meant that the question of consent was irrelevant to the charge. However, the
narrative of sexual precocity likely contributed to the relatively short sentence.
Although the charge related to RB’s carnal knowledge of OK, both the expert

testimony and the accused’s statements instead focused the court’s attention on
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OK’s own sexual knowledge, suggesting her responsibility in participating or
even encouraging sexual interaction. Although RB was convicted, the outcome
came down to the fact that OK was a minor and thus the question of consent
was not salient.

Rex v RB provides a particularly clear example of the way in which the body
often needed to, in Elizabeth Kolsky’s words, ‘evidence the crime’'® Her analysis
of rape trials in India shows that physical evidence (semen, broken hymen and
bruises or scratches as signs of a struggle) was needed to support the victim’s
statements and obtain a conviction in court cases that pitted a female Indian
victim against a male European (or on occasion Indian) accused. In Fiji, a lack
of supporting physical evidence could similarly be detrimental to a victim’s
case. In some cases, medical evidence contributed to a reduction or dismissal
of the criminal charge."'® In the trial of Indian man R for carnal knowledge and
indecent assault, George Augustus Lynch, the medical officer in Suva, found
that, despite her pain in walking, ‘there were not any marks of violence about
the private parts’ of eleven-year-old victim P."'! R was consequently found guilty
only of the lesser charge of indecent assault, and sentenced to six months hard
labour. DMO Charles Hirsh encapsulated this view in Regina v P et al., where he
argued that ‘if one or more tried to ravish a vigorous woman against her will that
even if they should succeed in spite of her strong opposition ... there would be
some marks of violence’''?

Some medical officers stuck closely to the physical evidence furnished by
their examination of the victim, which could support the victim’s case in a more
straightforward manner. In Rex v B, resident officer at the Colonial Hospital
Lynch confirmed ‘external marks of violence’ around the body and vagina of
eleven-year-old victim R, helping secure a conviction. B was sentenced to nine
months’ hard labour with twenty lashes.!”* S was sentenced to five years penal
servitude and twenty-four lashes for carnal knowledge of L, seven-year-old
daughter of HW in 1907, after the medical officer at Kadavu Hospital recorded
evidence of bloodstains, semen, a broken hymen and pain and inflammation
around her privates.'"* In another 1910 case, the strong physical build of the two
men led DMO William Ramsey to conclude rape was possible, supporting their
conviction.!” In other cases, the inconclusive nature of medical evidence was
irrelevant, given the strength of other evidence. In a particularly horrific gang
rape at the Vatamai Estate, six of the ten accused received sentences of ten to
twelve years penal servitude despite the fact the lack of a microscope meant that
Superintendent of Lautoka Hospital William Baddeley was unable to complete

an accurate physical exam."¢
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While it was often influential, the impact of medical evidence and the
outcomes of rape cases in Fiji was not always clear cut or consistent. RB’s trial
nevertheless highlights the prioritization of medical interpretation over the
voices of Indigenous subjects and the ways in which race and gender prejudices
inflected the trial. It also demonstrates the way questions of the child’s morality
were deployed even when not relevant to the charge. Though consent was
immaterial to carnal knowledge cases, it was nevertheless often discussed at
length.

Conclusion

In the courts of Fiji, as in other colonies, perceptions of gender differences
intersected with, and were overlaid by, concepts of racial difference to create
hierarchies of truth and credibility in the courtroom. The increasing use of, and
the high esteem according to, medical expert testimony in rape and sexual assault
cases rendered the colonial court as a rational space. The establishment of British
legal practice in Fiji coincided with the growing professionalization of courts
and the turn to science and forensic medicine, and more rigid categorization
of race. In the theatre of the colonial court, those actors with the ability to
present their evidence in terms of scientific and rational, and by implication
masculine and European, knowledge therefore had louder voices in the archives,
in the trial and often in determining the outcome of rape and assault cases. Yet
medical evidence was imbued with ideas about morality, as accounts of physical
examinations moved from anatomical description to assessments of personal
character and sexuality read upon the female body.

Victims and non-European witnesses and defendants could be excluded
from this ‘scientific’ conceptualization of the court by virtue of their irrationality
and excitability, their violence or mendacity. These characterizations were
flexible: to missionaries, Indigenous Fijians could be increasingly honest
despite the spectre of their ‘savage’ past; or increasingly corrupted by cultural
contact as some officials and chiefs feared. The result was a reduction of possible
courtroom narratives that could successfully be told in cases of sexual violence.
Fijian, Islander and Indian women’s accounts of their experiences were often
factual in nature and frequently betrayed little of the full impact of violence on
the victim. The recurrent elements in their narratives are striking, and reflect
womenss strategic, situational agency to voice their suffering with an awareness,

and sometimes rejection, of colonial power structures.'!’
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Given the low rates of reporting and the many rape and sexual assault cases
not brought to trial, the cases in the Supreme Court often conformed to similar
narratives that reflected a limited idea of true victimhood: an isolated location,
a struggle, silenced cries for help and sometimes eyewitnesses or supporting
medical testimony. As Caroline Strange has demonstrated, a ‘defendant’s fate was
thus closely linked to the stories he told and the stories that were made of him,
his victim, and the crime’!*® The influence of Hale’s warning and perceptions
of female deceitfulness reached into the Pacific, restricting the experiences of
sexual assault that could be told and believed in the colonial court. Among these
restrictions, complainants nevertheless took the opportunity to speak of their
experience of violence, and show glimpses of their physical and mental pain and
their strength.

The court was also a space where divergent views of acceptable sexual
relationships were articulated. Defendants’ explanations highlight various
ways in which they conceptualized intimacy and sex, or sought to absolve their
behaviour from criminal responsibility. In some cases, they simply made excuses
for themselves or misunderstood European law, but in others their statements
illuminate locally held ideas and practices regarding marriage, intercourse
and concepts of guilt. Legal definition of crimes of rape, indecent assault and
carnal knowledge were clearly not hegemonic outside the courtroom. Sexual
relationships and related violence could be a source of conflict between
individuals and families, as well as between Indigenous Islanders, indentured
labourers, settlers and the state.

The most notable absence from this chapter has been the voices of ni-Vanuatu
or Kanak, whose voices have not been preserved in trial records. However, the
adjudication of many criminal cases involving Islanders in New Caledonia or
the New Hebrides Condominium, took place outside of the courtroom, as will
be explored through Part 2.
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Part 2

‘Rough justice indeed’? Creating and
contesting law beyond the courts



Figure 3 A Kanak engraved bamboo depicting a sexual relationship between an
Indigenous woman and a European man, acquired by the British Museum in 1913
from Louis-Joseph Bouge, a colonial administrator and collector. Oc1913,1115.369,
© The Trustees of the British Museum.



Colonial intimacies below and beyond
the law

On 23 March 1909, Jesse Hopson, a government official in the New Hebrides,
reported to the Brisbane Immigration Agent from Big Bay on Espiritu Santo that

an aboriginal woman named Jemima who came to the Islands with her husband
some 15 months ago and had two children was anxious to know if she could
return to Queensland. She was married in Townsville Sept. 1901 and has had
one child since she has been on Santo ... The husband wants to get rid of her
and has knocked her about a good deal, he says if something cannot be done he
will kill her for he has another woman in his eye and wishes to marry her native
style ... I cannot keep her here or find work for her and now more especially,
for a new regulation has just been received from England which prohibits the

recruiting or employment of native women.'

This letter appears amongst archival tables listing ni-Vanuatu, predominately
men, repatriated from Queensland plantations. The men had served periods
of indenture where some had formed relationships with women, primarily of
Aboriginal descent. They were repatriated with the emergence of ‘white Australia’
policies following the Federation of the Australian states at the beginning of
the twentieth century. Jemima was not the only woman who chose to follow
her partner to the islands and who subsequently wished to return to Australia.
Lizzie Wilson appealed to the British administration for assistance to return to
Queensland, due to homesickness and abuse.?

These archival trails quickly grow cold: whether either woman returned home is
unclear. Many similar relationships never came to official attention, either because
they ended with or before the repatriation of indentured labourers or because the
individuals were absorbed into the local community.* However, they indicate the
complex and unexpected networks developed within and between the islands
during the nineteenth and twentieth centuries, building on longer histories of
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mobility.* Beyond the court, colonial administrations were occasionally entangled
with domestic disputes and personal relationships, as imperial expansion and
informal empire facilitate new patterns of interaction.’ The archival evidence is
fragmentary but signals towards relationships from affectionate to violent, which
only occasionally surfaced in official records or progressed to trial.

This chapter highlights the intersection of intimacy, conflict and control through
an array of intimate relationships - partnerships, marriages, mixed descent children,
violent and coercive sexual encounters — and the attempts to govern these that
emerged in different geographic spaces, social groups and communities. Examining
court cases alone obscures the ways in which intimate lives and relationships,
including violent ones, continued beyond the reach of colonial administrations.
In these Pacific colonies, the state was most often interested in policing intimacy
when it challenged the administrations tenuous authority, or when Indigenous
elites (such as Fijian chiefs) sought colonial support for their position.® However,
administrations generally lacked the resources to enumerate and manage intimate
frontiers, making relationships and violence difficult to quantify, while officials
often struggled to look beyond racist ‘civilising’ narratives.

I draw on specific examples to illustrate the multiple and adaptable intimacies that
existed before, beyond or below the law in each colony. These emphasize the fluid
and evolving nature of island societies and individual agency over which officials
had limited oversight. Paula Bryne argues that ‘ordinary people ... made their own
law; they mapped their own boundaries of legality and illegality. They both clashed
with and supported the magistrates, judges and juries who interpreted statute
law’” In the same vein, I demonstrate how individuals and communities ranging
from Indigenous elites to missionaries and settlers all had distinct approaches to
forming and managing intimate and sexual relationships. Missionary courts, local
governments and violent conflict were all strategies to police and patrol intimate
interactions beyond the judiciary and, read carefully, demonstrate individuals
agencies even where their voices are not recorded. Collectively, these examples
highlight the gradual and uneven progress of British and French law across the
Pacific, and suggest the broader range of relationships, and attempts to manage
them, that existed beyond the control, or even the gaze, of the colonial judiciary.

Beyond colonial perceptions of intimacy

As we have seen, the judicial regulations imposed upon Indigenous or indentured
groups were shaped by racist official perceptions of local societies. Though
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removed from local realities, their impact was critical in fashioning the colonial
experience and the nature of imperial incursions into intimate life. Part of the
early colonial project was a limited and flawed attempt to record and understand
Indigenous cultural practices and incorporate Indigenous custom into European
law and modes of governance, if only to govern more efficiently in remote spaces
on limited colonial budgets. Official archives, missionary accounts and other
European writing about the islands reveal how perceptions of intimacy and
sexuality beyond the criminal shaped official understanding of racial difference
in New Caledonia, Fiji and the New Hebrides.

Official narratives regarding the changes between the pre- and post-
colonization eras framed the story as one of incomplete development from
savagery to civilization.® Developmentalist narratives had a long-standing
and pervasive influence in Oceania, underpinning beliefs in an ‘intimate
causal liaison between race and level of civilisation’” While the degree of
intervention varied, missionaries had, for decades longer than colonial officials,
been engaged in similar endeavours to reform island cultures in the model of
‘civilised” Victorian Christianity.'” While sometimes at variance, missionaries
and officials had overlapping interpretations and interests in knowing and
controlling intimate practices. In 1919, French Inspector Bougourd credited
missionaries in New Caledonia with aiding ‘the general evolution of morals and
ideas’ of Kanak towards European ‘civilisation, highlighting the ‘use of clothing,
the disappearance of polygamy, [and] the reduction of abortion practices’!
Similar patterns of change were observed in the converted communities in Fiji,
Vanuatu and elsewhere, though missionaries were often frustrated that Islanders
selectively adopted and adapted the precepts of Christianity and civilization,
converting ‘Christianity as much as ... converted by it’'?

Missionary-influenced tropes emphasized lawlessness and the lack, or violent
form, of justice before the advent of European imperialism. Alexander compared
the genteel punishment of fines and prison or labour sentences in Fiji to ‘the old
days’ when

the adulterer had met with rude justice from the club of the injured husband,
but with the advance of government and civilisation ‘club law’ had given place
to Native Regulations."

In Vanuatu and New Caledonia, intertribal warfare was described as incessant,
and the kidnapping of women considered a frequent cause of violence between
individuals and groups.' Such teleological narratives served to underline the

beneficial influences and perceived progress towards Christian civilization
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under the auspices of the missions, while emphasizing the scope of work that
yet remained.” For officials, the emphasis on an incomplete journey towards
civilization justified continued subjugation of Indigenous communities. The
Indigénat in New Caledonia and protectionism in Fiji were both unveiled as
temporary measures until Indigenous subjects were considered ready to take
up the full rights and responsibilities of European law and citizenship. Yet after
decades of colonial rule, neither group was deemed to have advanced sufficiently
to end them.

In all three colonies, the ‘dying native’ theory served as a counter-narrative
to that of progress towards civilization.'® For example, in New Caledonia some
officials believed that the Indigénat system of reservations was in place only until
the population became extinct. Reports from the colonial inspection of 1895-6
stated that the Kanak race would disappear within a few years, though twenty
years later inspectors demonstrated this error underpinned ‘the repression of
Kanak in the mountains and their confinement in reserves whose settlement
depended on administrative arbitrariness’'” Such ideas circulated between
colonies and imperial powers, with relatively widespread currency in the late
nineteenth century. Bougourd noted that the accuracy of depopulation theory
was disproved by the late 1910s, but they continued to influence official attitudes
and the structures of Indigenous governance inherited and continued by
twentieth-century administrations.

Outsiders’ perceptions of Indigenous gendered social norms and practices
were crucial to these contrasting depictions of island societies. The improvement
of the place of women within their family and community was a critical marker
of the progress towards ‘civilisation’'® In all three colonies, Indigenous women
were viewed as ‘beasts of burden, degraded by a life of hard labour forced upon
them by their male family and chiefs.”” Polygamy, abortion, infanticide and
localized practices, such as knocking out of married women’s teeth in Malekula,
were further targets for critique and missionary or imperial intervention.?
Indeed, paternalistic interventions were often predicated on attempts to avert
racial extinction. Population decline was attributed to cultural factors such as
abortion, lack of maternal qualities or unsanitary village conditions, situating
the cause within the island societies (rather than the ‘fatal impact’ of contact),
justifying further intrusion in domestic and intimate life.”! Intimate lives of
Islanders were thus conceptualized in relation to broader trans-imperial debates
about race, civilization and decline, and projects of transformation by European
and Islander missionaries often continued by the colonial state. Yet both in and

beyond these reductive accounts, we glimpse a complex network of relationships
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and strategies to manage these at interpersonal and community levels often
unknown - and unknowable - to the colonial state.

New Hebrides

Mobility of both Europeans and Islanders in the colonial New Hebrides
underpinned new relationships and new strategies to manage these at
interpersonal and community level. From the 1860s, missionaries were
particularly concerned about ‘blackbirding’ in Vanuatu (and elsewhere) and
the subsequent treatment of Islanders recruited for plantations locally and
New Caledonia, Fiji and Queensland.?? Indentured recruitment occasioned
specifically gendered anxieties. Women being ‘kidnapped’ and the use of
women as decoys on recruiting vessels to entice men aboard were especially
emotive and considered important grounds for European intervention.”
Questions over whether indentured recruitment was a new form of slavery,
an unscrupulous and abusive practice inflicted upon Islanders, or a process in
which Islanders had economic and other motivations, if not agency, sparked
debate then and now.

Many Islanders chose indenture despite the contractual inequality and
abuse experienced on plantations. Dorothy Shineberg, Clive Moore and others
highlight the new economic opportunities, adventure, freedom from missionary
oversight and the desire to escape an unhappy or violent marriage or to elope
with a partner disapproved of by community and family.** Nevertheless ongoing
criticisms and attempts to monitor the recruitment provided an influential
context in which other attempts to establish social order took place. The
prominence of indenture in imperial debates and its impact on local societies
provides an important backdrop to three cases studies from the New Hebrides.
They include the complex relationship between Robert Fletcher (‘Asterisk’)
and his Ambaean partner Onéla Kohkonne on Lemaru plantation, Epi; local
attempts at governance underpinned by desires for respectability in the
emergent settlement of Franceville; and the mission or ‘native’ courts on Tanna
where control over sexual and moral norms became central to local and imperial
politics tensions in the early twentieth century.

The home was a key space of interaction between Islanders and Europeans
in colonial and postcolonial Vanuatu, with some indentured women working
in domestic service.® Margaret Rodman notes that ‘masters could and did

cross intimate boundaries. Occasionally, a colonial officer’s affair with a house
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girl became general knowledge, but this was probably the tip of a rather large
iceberg’?® A close reading of one intimate relationship established on an early-
twentieth-century plantation provides insight into the personal and social
dynamics and the underpinning power dynamics that shaped colonized women’s
experiences.

Robert James Addison Fletcher, a ‘sometime medical student, bank clerk,
Oxford graduate and schoolmaster;, arrived in the New Hebrides in 1912 by way
of New Caledonia.” Inspired by Robert Louis Stevenson, he hoped ultimately
to find his own Pacific utopia. Despite growing disillusionment with the climate
and society, economic and personal circumstances kept Fletcher in the New
Hebrides. Like many contemporaries, he worked in various capacities: as a
plantation manager, a surveyor and an interpreter-translator for the Joint Court,
then as a planter at Lemaru, Epi. In early 1916, Fletcher took a fifteen-year-old
Ambae (Aoba) woman, Onéla Kohkonne or so-called Topsy, as his ‘womar.
Their son, Bilbil, was born a year later.”® Abandoning his family, Fletcher
departed in 1919.

While Fletcher died in obscurity in 1965 his correspondence ensured
notoriety. Isles of Illusion was published in 1923, a collection of letters from
Fletcher (under the anonymous name ‘Asterisk’) to the volume’s editor, J. G.
Bohun Lynch.” The book, offering candid insights into life during the early
Condominium, was a ‘best-seller’ and appeared in various translated editions.*
Fletcher was an unusual commentator: a product of the attitudes and prejudices
of his period but also deeply critical of his own society and compatriots. Few
escape his censure: not bumbling officials, missionaries, planters, ‘natives’
(especially ‘mission natives’), ‘half-castes, nor Fletcher himself. He encapsulates
the ambivalence of the joint colonial experiment and its divided nature.”!

Yet what of Onéla Kohkonne’s own experience? Her experience is relayed
through Fletcher’s letters, who romanticizes the power imbalance and the
young woman’s vulnerability away from her home and community support.
Communication difficulties surely marked the early relationship. Fletcher
attempted to teach Kohkonne Bislama or to learn Aobese himself, suggesting they
did not have a common language during the early years of their relationship.*
What we can deduce of Kohkonne’s perspective is thus heavily filtered through
Fletcher’s interpretations. She is described as ‘the most faithful womanly woman
and an insanely blind adorer of me’ He goes so far as to claim, Tam her god and
her heaven and her earth’*

Though surely an exaggeration, Kohkonne appeared loyal to Fletcher, and
keenly followed his instruction on childcare in a manner that suggested she was
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eager to please or appease him. Fletcher also emphasized Kohkonne’s distress
whenever he mentioned the possibility of his impending departure, implying
that, whether for emotional or practical reasons or simply personal safety on
a different island, she wanted the partnership to continue.’** While we cannot
know her emotions and motivations, Kohkonne adapted through barriers and
difficulties. To whatever extent she felt them, she ably performed the emotions
of admiration and adoration expected by self-proclaimed ‘God” Fletcher — an
important form of agency within the circumstances. As such she arguable
embodied the Ambae proverb that a girl ‘is like a branch of nanggalat - a
stinging-nettle tree — whatever the ground you stick it in, it will grow. A girl can
thrive in any place, planted in any ground’*

Indenture and her relationship with Fletcher were perhaps a means for
Kohkonne to escape the customary order, providing a space of freedom or
opportunity. Her character in the fictionalized Gone Native arrived on the
plantation to escape unhappy and burdensome marriage on Ambae.** More
generally, Ambae woman frequently recruited, possibly because they had
independence and high status in some parts of the island.”” However with
Fletcher also being Kohkonne’s employer, it was never a relationship of equals.
Aside from Fletcher’s own confident white supremacy, differences of class and
of age were at play. The fact that Fletcher was twenty years her senior certainly
affected their interactions, increasing Fletcher’s racialized perception and
treatment of Kohkonne as childlike and naive. The dynamic of their relationship
was structured by inequalities.

Fletcher often expressed real affection towards Kohkonne, but always
qualified by his ongoing disapproval of interracial partnerships, a continuing
juxtaposition between affection and self-censure.’® Tension between his
emotional investment and disdain manifested itself with the birth of Fletcher
and Kohkonne’s son, Bilbil (John James Friday or ‘Man Friday’), around May
1917. On discovering Kohkonne’s pregnancy, Fletcher expressed curiosity in
seeing his son but vowed he would not acknowledge the child: ‘junior shall
be brought up as a native. These islands teem with half-castes brought up as
“white” and I hate them individually and collectively’* From Bilbil’s birth,
Fletcher battled with his distaste for ‘half-castes’ and his contradictory love for
his son. Though a ‘sweet little baby, he quickly asserted ‘the sooner I get rid of
him the better’ and he even expressed relief at the death of his second child.*
Fletcher was nevertheless the doting and proud father, frequently singing the
child’s praises to Lynch. He declared, ‘if I do not love Bilbil, then I am incapable

of understanding that sensation’*!
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His affection for both Onéla Kohkonne and Bilbil were contingent on the
colonial island setting. Fletcher pours scorn on Australian men who upheld
exclusionary politics of race at home, while engaging in relationships with
Indigenous women in the islands.*? Thus, though there were no laws against
miscegenation in either Australia or the New Hebrides, the acceptance of
colonial interracial intimacies was geographically dependant. Fletcher himself
found this to be true when he imagined taking his own mixed family outside
Epi. Regarding Kohkonne, Fletcher confided: ‘Do you think I could tolerate
her in civilisation? Not for a week! That is the difference that the islands make’
Moreover, Fletcher was convinced that Kohkonne would not survive in England,
though with little evidence of consulting her.*

Fletcher did entertain the idea of bringing Bilbil back to England with him,
despite the racial prejudices he believed they would encounter there. However,
he worried that British social mores might override the love he felt for his son
in the colony where prejudice was less. Fletcher admitted, ‘T am so afraid that, if
I take Bilbil away and get him among whiter things, I shall straightaway begin
to hate him’** The meaning and impact of racial identity and of interracial
relationships thus shifted from place to place, and Fletcher’s own attitudes shifted
with it. Such relationships were made possible, even permissible, by colonial
expansion into the New Hebrides, a geography of emotion that was mapped
onto the colonial world.

After much equivocation, Fletcher decided to abandon Bilbil upon his
departure in 1919. He considered sending Kohkonne and Bilbil back to Ambae,
but eventually arranged for Bilbil to be adopted by German planter Adopholus
Zeitler. Kohkonne’s life beyond this moment is notably absent in Fletcher’s
arrangements for his son, which he reasoned would enable Bilbil to gain the
rights and privileges of French citizenship. By contrast, British law in the New
Hebrides offered no legal means to adopt a child.** Zeitler legally adopted Bilbil,
who became Jimmy Zeitler. Though he confessed contempt for the ‘French’
tolerance of métis in the islands and missionary attempts at assimilation, Fletcher
nevertheless sought to capitalize on such attitudes for Bilbil’s benefit, to help
overcome the ‘disability” of ‘half-caste’ status.* In doing so, Fletcher was flexible,
or at least opportunistic, when it came to conceptualizing racial difference and
legal possibilities in the Condominium.

For Fletcher, affection for his Ambaean partner and their son co-existed with a
general racism towards ni-Vanuatu, and particularly to ‘half-castes’ and ‘mission
natives. He embodied the complexity of contemporaneous understandings of

race, which were uneven, shifting and applied circumstantially. More generally
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Fletcher’s observations frequently contrasted English and French attitudes to
racial mixing. The perceived French treatment of ‘half-castes’ as equals and
as white he abhorred: ‘No snuff and butter coloured citoyen francais for me’*’
The English boycott of the club Cercle de Port Vila after Indigenous men were
allowed to drink on the verandah alongside European members indicates that
Fletcher’s attitude was not uncommon. However, it also reflected a stereotypical
view of French imperialism, which was equally underpinned by racist attitudes
even when condoning concubinage and assimilation.

Other settlers in the New Hebrides were similarly concerned by the
respectability of their lifestyle and legality of their intimate relationships.
Some sought self-government as the solution prior to the Condominium’s
inauguration. Captain Kane of HMS Calliope reported on the newly established
government of Franceville, Efate, proclaimed on 9 August 1889:

M. Chevillard explained that he and other whites living in that part of Vate Islands
had found the necessity for some form of government therefore he said a certain
number of residents associated themselves together and by common consent
established what they called the Commune or Muncipality of Franceville, and
elected a Council with M. Chevillard as Mayor. They have established a registry
of births and deaths, and a form of civil marriage; they have made roads for
the public use ... They have established a sort of Court of Justice for whites
and natives alike. As far as I understand, one white, nationality unknown, was
accused of shooting a black. M. Chevillard nominated a Commission of three
persons by whom the accused was tried and acquitted.*

Sending their flag to officials in Fiji and New Caledonia, Ferdinand-Albert
Chevillard and his government claimed to be ‘practically’ an independent power
under the protection of both British and France.” The short-lived Commune
of Franceville provides an example of alternative forms of power and justice
established in the islands as an attempt to manage the changing social, political
and economic relationships.*

Franceville consisted of around 40 Europeans (predominantly French) and
500 ni-Vanuatu. Its leaders claimed authority over the settler population as well
as interactions between Europeans and Islanders, though not over matters within
ni-Vanuatu society”® The administration emerged from settler frustrations
over the lack of legal authority in the islands to punish crimes or manage civil
matters. In particular, the question of marriage registration loomed large in the
minds of French settlers, who were forced to travel to Nouméa to regularize
unions according to civil law and to register their children as legitimate citizens.

Among them were a number of men living with ni-Vanuatu women, including
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Chevillard.”> Given the limited resources of many settlers, this journey was
‘always troublesome and sometimes impossible’*> Adding insult to injury was
the fact that English law recognized marriages solemnized by missionaries
or clergy. While some pursued this route to marry, the problem of French
recognition remained. The situation was further complicated by marriages that
crossed boundaries of nationality.> The Hawaiian Gazette applauded the new
government’s progressiveness for adopting universal suftfrage regardless of race
and gender (though only white men could hold office).”

However, Franceville as an independent state was an unacceptable incursion
upon joint imperial power exercised under the 1887 Convention, being ‘outside
of [the metropoles’] laws:> The French representative of the Joint Naval
Commission (JNC), Commandant Bigant, quickly ordered the dissolution of the
municipality in 1890.%” The settler government had hoped their initiative would
receive imperial endorsement. But in the delicate balance of power between
British and French interests, the nascent French settler commune was viewed
with great suspicion from Australia, Britain and even France.

While its authority was technically void, local attempts to establish jurisdiction
continued in the 1890s including local tribunals, marriages ‘celebrated in the
name of public morality}, and an 1895 Arbitration Court comprising both British
and French judges (also vetoed by the JNC).*® While these attempts at locally led
governance on Efate had little long-term success, they highlight settlers’ desires
for regular family life and community-based governance.

The Commune of Franceville exemplified the ways in which newcomers to
the New Hebrides sought to establish social and political norms in the absence
of the state. In contrast to an image of complete lawlessness in contemporaneous
depictions of labour recruiting, Franceville residents aimed to establish
themselves and their families as legitimate and respectable by European
standards. The settlement was a ‘combination of Western economic practices
with island social and sexual mores’® Yet seeking to prevent the impression of
attempted unilateral annexation, the French swiftly quashed their ambitions,
while the JNC guarded Anglo-French imperial claims. Franceville did however
have a longer history as a site of governance in the New Hebrides, evolving into
Condominium capital, Port Vila.

The settlers of Franceville were not the only ones concerned with regularizing
social and political norms in the New Hebrides. Presbyterian missionaries on
Tanna also attempted to codify and police social practices in line with Christian
morals, holding courts to try and punish transgressors. They emulated missions
in Tahiti and Hawai'i that had similarly established codes of law by which
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their converts and communities were expected to live.” After decades of slow
progress, many Tannese had converted to Christianity in the 1890s and coastal
mission communities were firmly established around Lenakel, Waisisi and White
Sands.®! In addition, the HMS Prometheus and Cambrian had been influential
in peacemaking in 1906 by encouraging nascent ‘Native Courts’ for dispute
resolution.®® The first British Condominium Agent on Tanna Wilkes explained
that the ‘war-wearied’ Tannese welcomed this alternative to violent conflict.®* In
gratitude, the Tannese gave Captain Bentinet many magic stones that had been
involved in fermenting and continuing the island’s disputes.®*

These events empowered missionaries Dr Nicholson and Rev. Thomas
Macmillan to take on a greater role in governing local affairs in the early
twentieth century alongside ni-Vanuatu leaders. The missionaries endorsed
leading converts such as Lohmai and Koukarei as ‘chiefs, organized a system
of police and held sway over the courts.®® The years 1905-6 were the apogee of
the ‘era of Tanna Law’: the political authority asserted by Christian chiefs across
the island (including over non-converts) replaced the more fluid and egalitarian
power dynamics that characterized the preceding period.®® Noting the ever-
widening scope of the population and offenses subsumed under the auspices of
the Tannese mission courts, Wilkes wrote in 1912:

The Worshipping people from the commencement of missionary influence were
a law unto themselves. They now became a law within a law, the new regime of

course embracing the whole people.’

The courts coalesced the interests of missionaries and certain Indigenous
elites in controlling sexuality and sociability within their community.
Although rape cases were rare, other sexual offences, along with attempts to
prevent recruitment, were a substantial part of the courts’ work. During this
period, no records of the court sittings were kept so the exact number of cases
is unknown. However, two decades later, sexual offences remained prominent
in the cases heard by the Tanna Native Courts, which were now formally
established under Condominium law. Between October 1925 and June 1927,
fifty-one adultery cases, five divorces, four attempted indecent assault and one
indecent assault case, two cases of interfering with women, one attempted
seduction, one seduction and one attempted abortion case came before the
court.®® Similarly high levels of prosecution for adultery and seduction were
heard in the Fijian District Courts, suggesting that male Indigenous elites in
both Tanna and Fiji were interested in controlling the personal lives of their

communities.
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This reflected the intersection of long-held male Tannese concerns to prevent
the ‘stealing’ of women with both Christian proscriptions against premarital sex
and protectionist policies against ‘blackbirding’ Polygamy, adultery (including
consensual sex between unmarried individuals), ritual exchanges such as the
toka, which included ‘sing-sings’ or dances where men and women mingled,
were suppressed as immoral. Sexual initiation for young men was banned, as
was kava-drinking and other ‘transgressions’ such as sorcery.®® The suppression
of cultural practices was led by converts, and resisted by non-converts.

Converts and non-converts alike nevertheless pursued adultery cases,
suggesting marriage and sexual relationships were considered of enduring
community importance.”” Wilkes argued the courts were preferable for dealing

with such offences, as

this act was in the old days called ‘stealing’ a woman, considered merely as
property — without any question of morality entering into the matter — and
constituted such a breach of convention that if discovered might lead to the male
offender being clubbed or killed at the hands of the person whose ‘property’ was
‘stolen.”!

Wilkes further wrote that such a sentence was not final: a cycle of retribution
often followed. The courts also wrought changes to traditional patterns of sister
marriages between groups, by allowing men and women greater freedom of
movement. Joel Bonnemaison, Ron Brunton and David Richardson argue such
social changes contributed to the rise of the Jon Frum movement reasserting
local custom in the 1940s.7”? The impact of these courts on intimate life on Tanna
was therefore contradictory. Certain Tannese social practices and proscriptions
such as adultery aligned with missionary attitudes, while other attempts to
radically transform ‘kastom’ saw the mission and its converts firmly opposed by
non-converts.

More broadly, the place of the Tanna courts in Condominium-era New
Hebrides was the subject of debate and disagreement. Advocating for similar
courts in Epi in the face of French suspicion, the British High Commissioner’s
stance reflected the religious divides, the differing economic interests of the
French and British, and diverging imperial attitudes to indirect versus direct
rule of Indigenous populations:

Native Government is to be encouraged. Indeed it must be established in
some form or other, because for many years to come the Government of the
Protectorate will not be able to afford a purely European administration. Mr
King has encouraged the people to settle their own petty disputes and offences
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against morality, such as adultery and seduction, in accordance with native
custom. At one time the natives were in the habit of imposing fines in money for
the offences their village authorities dealt with. Mr King stopped this practice
and punishment is now usually inflicted by fining the delinquents in pigs. I have
no doubt that the missionaries encourage these embryonic attempts at local
government. On the other hand the French settlers and local officials appear to
be strongly opposed to them. They are jealous of any influence over the natives
but their own, and they disapprove of any but official government of natives.”

Despite the frequent complaints from Tanna-based French traders and the
official French view that ni-Vanuatu had no existing forms of law that could
be codified, French High Commissioner Jules Louis Richard was persuaded
to support some form of ‘native government as was established in New
Caledonia.”* Consequently the mission-run courts were initially sanctioned by
the Condominium in 1909.7

The origin of the courts was disputed, reflecting different views of the Tannese
past and present. Supporters situated them as an extension of local custom,
legitimizing their authority:

The courts are said by some to be a survival and natural elaboration of the ancient
tribal conferences which were held to determine the guilt of an individual and in
which the dictum of the Chief of Chiefs was the sentence pronounced.”

By contrast, Koukarei argued that the inauguration of the courts and mission
were in fact a break with the past, expressed in the conventional evangelical
metaphor of pre-Christian darkness. His words nevertheless suggest some
Islanders experienced a certain freedom and sense of security arising from the
new courts that he oversaw:

In the old dark days we lived in dread. No man could walk about alone; women
were in terror, and children too. But ever since it was declared that there was to
be one law for everyone in the island, we have been conscious of improvement.”

Wilkes, and French settlers aggrieved at the mission’s perceived overreach,
argued instead that the nascent ‘Native Courts’ had been co-opted by missionaries
to serve their own ends.”® The Commandant of the HMS Pegasus in 1909 was
similarly unable to attribute agency to Indigenous leaders:

Nominally the Chief holds the Court but Mr. MacKenzie controls the Chief
and that men are punished whenever Mr. MacKenzie considers fit ... he seems
to have acted during the whole of the last few years in a quite unwarrantable
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manner, dealing out punishment to Natives whenever he thought fit and stating

he was doing so by order of the Government.”

Arguing that MacKenzie should be tried for unlawful arrest, he noted that ‘every
missionary’ felt they could arrest Islanders on ‘the flimsiest pretext, often simply
for having offended the mission, and while missionaries were important allies of
the administration, their power was clearly open to abuse. The well-resourced
Presbyterian mission at this time embodied the French accusation that they
were ‘veritable religious fiefs’*

By 1912 missionaries MacMillan and Nicholson were widely viewed as
overzealous and authoritarian in Port Vila, a view encouraged by Wilkes. Wilkes
had a legal background and was thoroughly opposed to the ‘potential arbitrary
and utterly illegal local courts’® The same year, a French recruiter, Mattei, arrived
on the Clotilde and, pretending to act under Government authority, attempted
to persuade the Tannese he met that the Condominium had ordered the courts
be abolished.®? In response, Koukarei wrote complaining that the Islanders were
receiving contradictory messages from the French.** The Condominium also
received various letters from non-mission Tannese written by French traders
on their behalf, protesting the actions of the missions, and non-converts greeted
French naval vessels with enthusiasm.** As a result of simmering discontent
against mission power, after visiting the island in late 1912 the British and French
Residents legislated that all courts must be presided over by local government
agents.®> With the missionaries subsequently losing ground, old practices such as
sexual initiations were revived.* While Wilkes was extremely active in ensuring
there was no missionary interference until his resignation in 1914, from 1916
onwards his successor James Nicol tacitly allowed the Presbyterians to hold sway
over the courts once more.”

Concurrently, debate simmered over what punishments the courts could
enforce. Prior to 1909 the Tanna mission court-imposed fines and hard labour
upon those convicted, providing a semblance of civilized governance in the eyes
of missionaries and Europeans. The French were opposed to monetary fines in
an Indigenous tribunal and from 1909 only hard labour was condoned. Such
was the scope and influence of the courts that these sentences contributed to the
colonization of the island landscape:

The result of these wise measures can be seen today in the excellent roads which
traverse the island from East to West and from North to South, and which
make it possible for a mounted traveller to ride with ease all over the formerly
impassable island.*
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Though not officially sanctioned, records also show physical punishments were
enforced by Wilkes in 1913, including the flogging of women who had ‘offended
against the proprietorial rights of their men’ or in one case raped a young man.*

Overall, the debates over Tannese courts reveal the tensions between
Tannese converts and non-converts; Presbyterian missions and local traders
and recruiters; British and French officials in Vila; and administrators (such as
Wilkes) and missionaries.” Missionaries sought to reform the island, aiming to
enforce Christian morality and sexuality, and to end recruitment. The British
generally saw this as a positive step towards ‘native governance, while Christian
chiefs found opportunities within the mission and the courts to increase their
own influence and support. Non-converts resisted the encroachment on their
lives and were supported by French traders and officials who argued that
Islanders had the right to choose to sign up as labour recruits. Although a British
agent, Wilkes branded the missionaries as authoritarian and advanced the need
for Condominium oversight of the Tannese courts. At the heart of these debates
lay questions of recruitment, morality, sexual norms and the right to define and
police them. More broadly the debate questioned the suitability of indirect rule
(through Christian chiefs) or direct rule (through appointed European officials
as the French advocated), as colonial opinion diverged on whether the Islanders
could engage with and adopt European legal structures or whether they were
simply obeying the laws of the missionaries imposed on unsophisticated
Islanders.

Fiji

Similar concerns over sexual relationships and marriage animated early debates
among chiefs and officials in Fiji. At the first gathering of the Bose Vakaturaga in
1875, Native Stipendiary Magistrate (NSM) Mafi stated:

The white man’s style of simply cohabiting with a woman is the rule now at
Bau, and the land has become filthy through it, and we have been much pained
and annoyed. The elders of the people have cried out ‘what is to be done in this
matter?” We have tried to prevent it but are met by ‘All are now British subjects
and it is Vakapiritania and all please themselves.*!

He articulated the concerns of the Fijian elite over perceived threats to their
authority from increasing cultural contact. Governor Gordon’s establishment of

the Bose Vakaturaga as the apex of the system of indirect rule served to reify
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chiefly, and by implication male, power over Fijian villages and villagers.*
Through their influence on the Native Regulations, chiefly interpretations of
custom were codified that did not necessarily reflect the fluidity and flexibility
of social practices. The regulations limited physical and economic mobility for
men and women and paid particular attention to the private and intimate lives
of villagers.”

The control of marriage, divorce, and adultery, and especially authority over
Fijian women living with newcomer men, were amongst the key concerns of
Fijian chiefs during the early colonial period. Their concerns aligned with those
of the colonial state, as Gordon and his successors situated the village and its
communal and family life as the key to Fijian cultural and physical survival.”*
The conversations in the Bose Vakaturaga reveal much about the preoccupations
of the chiefs in the late nineteenth century, including disagreements, debates
and alliances between chiefs from different regions. The records of the Bose
Vakaturaga can also be read for fragments of subaltern agency, especially those
considered problematic or contrary to chiefly views of acceptable social norms.

Debate over the regulation of marriage began from the first meeting of the
Bose Vakaturaga at Draiba, Ovalau in September 1875.”° Much discussion centred
on who had the right to sanction marriage, with Ma'afu and others concerned
that the custom of ai duguciniyalewa or gifting property to obtain a wife gave
the family and friends of potential partners too much influence.”® They argued
that love and mutual affection provided a firmer basis for a lasting relationship,
and recommended the presentation of property be replaced with an application
for a marriage license from the local NSM.”” The debate articulated a desire to
create stable marriages (in line with Christian values) and to ensure chiefs and
magistrates (rather than parents or relatives) gave permission to marry. The
lengthy subsequent discussion over the laws for divorce and adultery similarly
reflected an attempt to regularize village unions while reifying chiefly power.”

In the discussions on homogenizing marriage customs, evidence of the variety
of existing practices emerges. The recurrent concerns expressed by chiefs and
NSMs in subsequent meetings suggest that the chiefly elite were struggling to
control this aspect of Islander life.” The refrain ‘what is to be done?” was echoed
throughout these conversations, and highlights frustrations at the failure of
villagers to conform to the expectations enshrined in the Native Regulations.'®

The examples of troublesome behaviour cited in these meetings provide a
sense of the changes occurring within Fijian society during colonization. For
example, in 1875 an incomplete table listed 22 unconsummated marriages and

209 married couples living apart across the different provinces of Fiji.'" Five
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years later, the Roko Tui Ba noted that cohabitation and refusal to marriage were

still increasing:

‘How can the population increase when the people refuse to marry?’ In some
towns it is reported that there is a large number of marriageable women, and
that they positively refuse to be married to anybody ... It is said that many

women now prefer to have no children.'”

Other chiefs and magistrates recounted incidents in which the regulations
on marriage, divorce and adultery had been defied. In 1876, the Roko Tui Bua
reported on the many couples who had separated without divorce and who
had long been living with others. Further accounts from 1876 to 1879 noted
married women ‘absconding’ from their homes and villages, to take up labour
opportunities or build new relationships.'” Nor did chiefs themselves avoid
criticism, as Uluilakeba pointed out ‘a great inconsistency’ that some chiefs with
government appointments had multiple wives, which was ‘unbecoming’ and
set a poor example. The chiefs resolved that Roko and Buli should marry and
those with multiple wives would either give up their wives or their government
appointments.’® These incidents demonstrate the difficulties in enforcing
unified practices across the colony, with polygamy persisting in certain regions.
Individuals subverted or disobeyed the orders of the chiefs in matters of private
life, exercising choice in their relationships and movements. Fijian men and
women thus capitalized on the changing circumstances and shifting authority of
the 1870s to engage in new relationships or escape difficult ones.

Every year, anxieties over relationships between Fijian women and European
men were revisited by the council, indicating the frequency of such relationships
and the level of disquiet they generated. Of particular concern were the cases
of Fijian women who ran away from their husbands and received protection
from European men, some of whom threatened or fired upon the unfortunate
person who attempted to return the woman to the village."” Ratu Golea (Roko
Tui of Cakaudrove) and Ratu Maika recounted a case of an unnamed married
Fijian woman of Kanacea. She left her husband and village in 1876 to live
‘incontinently’ with a European man in Selia Levu. The husband complained to
Ratu Maika who ‘sent for the woman’'® Though she denied the accusations of
adultery, she was convicted to a year’s imprisonment. Soon after, her pregnancy
became obvious.

In Ratu Maikas absence and following letters from the white man offering
to cover any expenses to free her from her marriage, European Stipendiary
Magistrate (ESM) Hunter released the woman from custody and she returned
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to Seria Levu with her European partner. The vunivola (scribe) Mosese reported
how Mr Hunter tried to give him $100 as ‘the woman’s “sere” (liberating
her from her husband), which was refused as Mosese was ‘afraid of it, not
knowing or understanding the meaning or way of it.'”” This case highlights the
development of affective relationships across the lines of race: the European man
was prepared to pay fines and reparation for the woman’s freedom and return.
Such relationships were clearly attractive to some Fijian women, potentially
offering an escape from an unhappy relationship or from village life as well
as material or emotional gain. The Karacea case also underlines the clash of
values and confusion over procedures such relationships generated between the
Fijian chiefs, magistrates and the ESM: over the punishment of the woman, the
payment of ‘sere’ and the question of to whom to return her. Throughout this
episode, the woman’s actions, emotions and even name are unrecorded, but her
imprint on the events are visible if unacknowledged.

More broadly, chiefs were concerned that the discontented ‘murmurings
of the people’ might threaten their control over village life. Doubts over their
prerogative to police interracial relationships surfaced.'”® Buli Kubulau asked
in 1878 ‘what can be done when white men take other men’s wives?’!”” The
debates were linked to broader questions about Indigenous authority over
Fijian labourers working for Europeans as well as the women living with
them, who were considered ‘at the back of, or beyond, the law’""® The vunivola
of Tailevu reported that women of his district were living unmarried with
white men, raising questions among Fijians over the influence of traditional

authority:

The people say ‘why should we be punished when the white man goes free?’ This
is called ‘Vakapiritania’ and causes much talk, and Fijians are following in their

steps, saying we are all English now.!"!

Fijian villagers were clearly aware of and attentive to the shifting dynamics of
power and the opportunities these created.

Though vexed by the inability to intervene in relationships between Fijian
women and European men, the emerging consensus in the Bose Vakaturaga was
that the punishment of white men who ‘dishonoured’ Fijian women must be
left to the governor.'? These discussions were central to the negotiation of the
bounds of colonial and chiefly authority over Fijian and settler communities. In
the spaces between, Fijians lived in ways that actively defied or unintentionally
subverted the attempts to standardize customs of marriage, adultery and

divorce: co-habiting together before marriage, separating with their spouse
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if unhappy or to pursue new employment or relationships, and, for women,
‘absconding’ to live with European men.

In subsequent decades, provincial court sittings in the villages reflected
continued preoccupations with personal and intimate life. Ordinary Fijian men
and women found themselves constrained by new regulations over adultery and
mobility, though they frequently did not conform. The majority of the Provincial
Courts’ work was concerned with adultery and fornication, catch-all categories
for sexual offences and promiscuity. Adultery involved sexual intercourse
where one or both parties were married; fornication was between unmarried
individuals. For example, in April 1876, a return of twenty-two cases tried at
Nakasaleka by the NSM included eight counts of adultery and five of fornication.
In the Lau Provincial Courts for 1895, fifty cases were heard, thirty were charges
related to sexual violence, adultery (n = 16) and domestic life.'*?

These charges appear to have been treated as one and the same in the
Provincial Courts, much to the frustration of some European magistrates.'"*
Attempts to impose European categories of crime (and by extension moral
behaviour) had limited success. Adultery and fornication were ‘omnipresent
moral crimes’ within Fijian communities; they functioned as blanket terms for
sexual behaviours on a spectrum from sexual intercourse outside marriage to
rape.’® The nature and understanding of normative and criminal behaviour
was fluid and ESMs encountered problems asserting the hegemony of European
legal definitions. NSMs and chiefs held significant influence in interpreting
legislation and deciding who would go to court and on what charges. The cases
nevertheless reveal the difficulties ensuring Fijians conformed to the chiefly and
colonial vision of Islander society.

Sexual relationships also featured prominently in discussions of indentured
plantation life. Reflecting on his time as chief police magistrate in Fiji, Gilchrist

Alexander wrote that

in the days of indentured Indian immigration in Fiji the bulk of the criminal
work of the Courts was concerned with the coolie classes ... ‘Cherchez la femme’
could literally be said in almost every serious criminal case which came from the

sugar-plantations.''®

This statement embodied the widely held view that Indian women were at the
heart of myriad social problems characterizing plantation life: promiscuity,
marriage breakdown, violence, murder and suicide. While the gender imbalance
inherent in the indentured migration system was acknowledged, official and
missionary-led reports fixated on female labourers as low-caste, licentious and
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predominantly of the ‘prostitute class.!’” With the perception of Indian men’s
temperament as sexually jealous, volatile and violent, gender and racial prejudices
together explained the notoriety of ‘the Indian ... as the criminal of Fiji:'*® Such
racist explanations of plantation violence have been thoroughly debunked by
Brij Lal and others, who highlight the systemic violence of indenture.'*’

From the perspective of missionaries such as John W. Burton, Charles
F. Andrews and Hannah Dudley and observers such as overseer Walter Gill,
the breakdown of marriage as the basic social unit was emblematic of the
decay of Indian society in Fiji.'® In fact, around a third of female indentured
migrants arrived in Fiji with their husbands or family, while the remainder
arrived single.'! Nevertheless, the gender imbalance placed new pressures on
immigrants, making it difficult for men to find a partner, creating rivalry over
women and placing Indian women at the heart of sexual tensions and subject to
coercion and abuse.

Despite attempts to attribute these social issues to the poor calibre and low
morality of recruits, the administration’s policy towards marriage registration,
alongside the structure of plantation life, greatly contributed to the lack of stable
marriage and gender relations. All Indian marriages had to be registered by a
government official in Fiji, or in India prior to departure, to be considered legal.
Religious marriages conducted on the plantation were not formally recognized.
Since the five shilling cost of the official marit (marriage certificate) was
prohibitive for many couples, the administration reported with some despair
that few indentured Indian (or Islander) marriages were registered each year.'*
Many men and women formed partnerships and considered themselves married
despite lacking state documentation.'” The imbalance and lack of formalized
relationships created a degree of fluidity, providing women with the opportunity
to walk away from husbands or partners, while also creating competing claims
to marital or sexual rights over individual women. The flexibility in marriage
practice on the plantation not only offered indentured women freedom and
choice but also exacerbated conditions for sexual and physical violence.

The Blue Books and court records substantiate disproportionately high
levels of violence against women in the plantation, including assaults, rape
and murder. Between 1890 and 1919 when women formed just over a third
of the indentured labour force, sixty-eight indentured women were murdered
compared to twenty-eight men. Between 1885 and 1920, 128 cases of rape were
recorded, though many more cases were excluded from official statistics.'**
While official reports and some labourers themselves pinpointed sexual jealousy

as the cause of violence against women and conflict between men, Shameem,
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Kelly and Nicole all highlight that conflict over domestic life more generally was
at the heart of many disputes.'*

Although the immorality of indentured labourers occupied official attention,
they ignored the widespread and often coercive sexual relationships between
Indian women and the managers or employers of labour. Andrews and Pearson
implicitly acknowledged this problem, arguing against the employment of
unmarried European overseers or Indian sirdars as ‘the temptation of such a
position was too great’'*® John Kelly writes that colonists ‘never really registered
the fact that there was a lot of rape going on, as well as other forms of sexual
coercion for which we do not have a serious vocabulary’'¥

This was the result of concurrent perceptions of Indians as ‘labour units’ and
as property and therefore sexually available. Running parallel to European beliefs
in Indian promiscuity was the perception that Indian society treated women
as property. India was visualized as a country where women were worthless, ‘a
chattel design expressedly for man’s sexual pleasure ... [and] a breed utensil’'?®
Such views underpinned the attitudes of overseers and managers: as J. W.
Davidson reported, ‘it is sufficiently evident that Indian women are available to
the males of every race in the Colony’.'® These views justified some overseers
and sirdars using women as a means of labour control by providing women to
sirdars and favoured labourers in exchange for their loyalty.*

These themes are visible in overseer Walter Gill’s account, published in 1970,
of his relationship with Appelema, a young Muslim ayah (nursemaid) in a
nearby European household, and in his discussion of Indian women generally.
As a young man, Walter Gill worked as an overseer during the sunset of the
indenture regime in Fiji. Like Fletcher in the New Hebrides, Gill was ambivalent
about the colonial plantation system and his place within it. Despite his critique
of indenture as a ‘rotten system ... fathered by Big Business on that most fecund
of whores, cheap Asiatic labour’ in which labourers were ‘near human apes’ and
the women had ‘the morals of an alleycat, he excused his own participation in the
brutal system: ‘the system and the conditions bred men to administer them’'*!

His relationship nevertheless was a source of pleasure. Appelema visited
twice weekly and, Gill wrote:

because, for her, life was a nightmare of poverty, she eagerly accepted the few
shillings I was able to let her have ... Hers was a wide-eyed acceptance of the

reason for her being there. I needed her body so she was content.'*

Appelema’s experience is filtered through the racist and patriarchal writings of

her partner, obscuring her desires and choices in managing the partnership to
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her advantage. Gill echoes Fletcher in the New Hebrides, in the infantilization of
non-European women and his own growing affection. Gill continued to arrange
visits after he moved plantations, though the relationship was the subject of local
gossip and disapproval.'*

Many similar encounters or relationships were kept quiet: intimacies
crossing racial boundaries were frowned upon by emergent ‘polite’ European
society in Fiji, especially when these relationships were evidently more than sex.
By 1909, the administration advised against such relationships as they were a
cause of jealously and discontent among labourers and considered damaging
to British prestige across empire, though there were no enforceable laws against
miscegenation.'** Sexual relationships (often coercive rather than consensual)
between indentured women and sirdars or overseers were commonplace
but discreet: cases came to official attention when the behaviour of the sirdar
or overseer caused discontent and threatened the stability of the plantation
economy.'*

In spite of their disadvantaged position, Indian women like Appelema found
some freedom from traditional social or kinship obligations on the plantations.'*
Their scarcity, coupled with the removal of family expectations, made possible
a greater degree of choice and mobility in relationships. Speaking of multiple
marriages, immigrant labourer Marda Naicker thus commented, ‘T am the King
of my mind."¥” Critiques that they were mercenary suggest that Indian women
took advantage of the limited opportunities to improve their social or economic
position.”*® For example, the 1888 Annual Report on Immigration expressed
concern that ‘these women are prone to resort to means of livelihood which
render them independent of the employment secured to them by indenture’'*

Some women certainly used prostitution to support themselves and were
at times supported by their partners.'* They found in sexual relationships,
and even prostitution, opportunities to take some control of their lives from
a position of vulnerability, gaining protection, gifts or money. Appelema, for
example, was able to supplement her indentured salary through her relationship
with Gill."*! Within circumstances circumscribed by the inequalities of the
plantation, Indian women were active in shaping aspects of their domestic and
intimate lives in meaningful ways, the emotional labour of which is rendered
invisible by patriarchal accounts.

Moreover, indentured women (and men) were not passive victims in
situations of physical or sexual violence but actively sought retribution against
physical assaults or sexual attacks. Gill recounts an incident at Rarawai where

a work gang of indentured women urinated upon an abusive overseer, who
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subsequently departed in shame.'"** Other accounts note that women banded
together and physically attacked an overseer or sirdar who was too heavy-handed
in his treatment or too forceful in his sexual advances. At times, indentured men
and family members supported indentured women. For example, sirdar Din
Mohamed attempted to protect the women in his work gang from the overseer’s
advances.'® Whereas sirdars and overseers used the colonial courts, coercion
and violence as means of keeping order, otherwise disempowered indentured
labourers employed tactics of co-operation, resistance or violence outside the
courtroom.

The argument that structural elements of the system were the root of
problems on the plantation gained traction among observers and missionaries
and contributed to the winding down of indentured immigration between
1916 and 1920 (see Chapter 5). Inequalities and frequent violence along race,
gender and class lines were nevertheless an undeniable part of the plantation
experience in Fiji. Sexual and domestic relationships were a significant cause of
conflict, as women negotiated opportunities for themselves in the transformation
of family and kinship ties, sometimes pursued redress for abuses perpetrated
by fellow labourers, sirdars and overseers, and as indentured men and women
grappled with the challenges of reconstituted domestic life in the lines.

New Caledonia

The nineteenth-century engraved bamboo that opens this section (Figure 3)
depicts a sexual relationship between a Kanak woman and a colonist, identifiable
by his beard. Nicholas Thomas argues that these erotic portrayals spoke to the
‘tensions and resentments around interracial sex, which were said to loom so
large among Kanak grievances.'** For officials, settlers and Kanak, intimacy
across the lines of race (and social divisions) was simultaneously a fact of
colonial life and a concerning source of conflict.

As elsewhere, few statistics are available to quantify the extent of such
relationships or the resulting mixed descent population (métis) in New
Caledonia. There has been, until recently, a lack of historical attention to
the subject. Divergent historiography focused either on Kanak experiences
or ‘pioneering’ European settlers. European-Kanak relationships as well as
other forms of meétissage (between French colons librés and libérés; Kanak
and indentured immigrants from the New Hebrides or later from Reunion,
Japan and Indochina; or between European settlers and these other groups of
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newcomers) were ‘a long taboo subject’'** This silence relates to both historical
and political factors. Firstly, no distinctive métis community and culture emerged
in New Caledonia as it did in some other French and British colonies.'* Rather,
individuals of mixed descent were generally integrated into local Kanak society
or, occasionally, into French settler society. The division of the colony on racial
and spatial lines through the Indigénat contributed to demarcations that left
little space for individuals in-between.'*” The official emphasis from the conflict
of 1878-9 to the end of the Indigénat in 1946 was on the differences between
Kanak and French settlers, rather than on assimilation.

This narrative has shifted as the post-événements New Caledonia seeks to build
the ‘destin commun’ outlined by the 1988 Matignon and 1998 Nouméa Accords.
Historical writing in this political context has acknowledged the cultural mixing
and explored métissage in search of a shared history between Kanak and French
settlers. This parallels the greater acceptance of intermarriage in the territory
itself.** As Isabelle Leblic notes, until recently many individuals of mixed descent
preferred to claim some Tahitian ancestry rather than acknowledge their Kanak
heritage."”® This scholarship reflects broader attempts to reconcile opposing
historical memories and traditions in New Caledonia, as well as enabling members
of the Calédonien community to claim rights in a period of political uncertainty.**®
More entangled historical experiences and alliances were nevertheless well known
and carefully navigated by nineteenth- and twentieth-century communities and
officials, as Benoit Trépied’s rich study of Koné demonstrates.''

Some years prior to 1878, a French libéré named Chéne kidnapped a Dogny
woman from the Bouloupari area of the Grande Terre, New Caledonia, before
leaving the district. Upon his return with his family in June 1878, the Dogny
decided to take retribution for the abduction. On the night of 18 June, three
men crossed La Foa river and murdered Chéne, his partner and some of
their children.”®® The subsequent arrests of local chiefs by French gendarmes
precipitated the 1878-9 rebellion. Reporting on the causes of the ‘insurrection,
head of the inquiry Arthur de Trentitian wrote,

The Kanak women are but an incident in this unfortunate history, but it is

nevertheless necessary to speak of them, as their abduction has often given rise

to massacres.'*?

Commandant Henri Riviére argued that such violence represented a more
fundamental conflict between the races, while ethnographer and doctor
Patouillet similarly asserted that nine of ten Kanak ‘quarrels’ were caused by the

kidnapping or rape of women."** The question of intimate relationships was a
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recurrent element in colonial assessments of conflict, though accounts such as
Trentitian’s situate Kanak women as passive in a war conducted by men.

The cause of conflict between tribus around Ourail and Bouloupari-Thio
and the French authorities and their Kanak allies has also subsequently been
the subject of historical debate.”® The increased incursions of grazing cattle of
European pastoralists and inter-tribal politics contributed to and sustained the
war. Nevertheless, contemporaneous local accounts of the ‘revolt’ focused on
intimate relationships as a key factor in Kanak disaffection. This view reflected
late-nineteenth-century official attitudes that blamed violence on inherent
Kanak ‘savagery’ as well as on the individual colonists who provoked it, rather
than with the colonial process itself."*® Reflecting on the conflict more recently,
Marie-Claire Beccalossi explained that ‘the droit du seigneur (aristocrat’s sexual
rights) of the colonists, who had the right to get girls from the tribe to work
on their properties’ and the colonists’ cattle damaging land both contributed to
Kanak grievances and resistance.'”’

While varied factors underpinning the events of 1878-9, it is worth
examining the place of women in the conflict more broadly. Reports on the rape
and murders of European women and children made an emotive contribution
to European perceptions of Kanak brutality and to calls for strong French
retaliation.”*® For Kanak, as Bronwen Douglas notes, the ‘booty’ of war for tribus
allied to the French (and sanctioned by the Governor) included the women of
opposing tribu. This reflected Melanesian preferences to ‘absorb the defeated
... or to incorporate them within their sphere of influence’'® Colonial accounts
nevertheless situated Kanak women as passive, in contrast to men active in the
business of warfare and diplomacy. However, women were both present and
actively involved in the conflict, gathering crops from defeated villages and
contributing to peace negotiations.'®

Kanak women also regularly navigated relationships in changing social and
political circumstances in significant but less visible ways. Marriage was central
to building alliances in Kanak society. Initially partnerships with European
newcomers provided knowledge and access to another society, as occurred
around the Pacific.'®! With immigration to the colony being predominately male,
the practice of newcomer men establishing relationships with Kanak women
as domestic and sexual partners, on a spectrum from consensual or coerced,
was widespread. Kanak women were described as ‘very loyal ... becoming good
housekeepers and good mothers of families’'*> Female Islanders indentured in
New Caledonia were also in demand as domestic servants and partners.'® As
Trentitian reported in 1879:
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The majority of settlers in the bush live with indigenous women, the Gendarmes
themselves completely isolated, in the milieu of the country, do not deprive
themselves in anyway to do likewise ... It is necessary to say that the popinées,
as they are called here, almost all prefer to live with Europeans, and this is easy
to understand; in the tribu, they do most of the work.'**

Trentitian and others embedded women’s choices to live with Europeans in
a Eurocentric view of the deprivation and patriarchy of Kanak society. These
accounts tend to minimize the agency of the women, who were strategic in
their partnership and likely found some material or emotional advantages to
such relationships. The opportunities such relationships offered must have been
attractive for some women and their kin, though coercion could be equally
significant for women removed from community networks.'®>

Relationships in which European men were incorporated into the ftribu
occurred throughout the nineteenth century but became increasingly rare
as colonial settlement grew.'®® Instead of being located in the tribu, Kanak-
European relationships shifted to colonial settlements. The departure of young
women to stations, towns or mines deprived Kanak tribu of marriage partners
and the bases for alliance-building.'"” Such relationships offered Kanak women
an alternative to endogamous marriage but raised complex issues over the (re)
integration of women and métis children into the tribu with uncertainties over
their land rights and customary status. Nevertheless, many (but not all) métis
children, as well as occasionally ni-Vanuatu, were incorporated into the tribuy,
in part due to the racism of settler society.'*® Intimate relationships between
Kanak women and newcomer men required negotiation of social norms and
boundaries, on a largely quotidian, interpersonal basis but occasionally flared
dramatically into broader conflict.

The everyday negotiations are occasionally evident in the official archives,
since some individuals in mixed marriages, as well as métis children, sought
official guarantees of their rights and status from the colonial government.
Mixed-descent individuals, especially those who were culturally métis, were
an administrative headache for officials working within a system predicated on
clear-cut divisions of race and identity between citoyens frangais and indigénes.
Individual lives and relationships did not neatly align with official categories.
However, beginning as a penal colony, the development of French settlement in
New Caledonia was distinct from that of the colonial townships of Franceville
(later Port Vila) or Levuka, where European expansion was haphazard,
organic and preceded formal colonization.'® There were limited attempts at
self-government comparable to Franceville. Individuals instead petitioned
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or contested official definitions of their racial status and associated rights,
highlighting the instability of colonial definitions and the fluidity of individuals’
identities.'”

Colonial officials were unsure who could be tried under Indigénat regulations,
or even whether indigénes or métis could marry under French law.!”! As an
example, in 1907, on the eve of annexation, Messieurs Rossi and Rodin sent
a petition from the New Hebrides to the New Caledonian administration to
become naturalized Frenchmen. The men claimed to be sons of French and
Swedish fathers and a Kanak mother. Their request stirred debate between
the Procureur-Général, the Governor and the Minister of Colonies, as their
education placed them ‘well above the social and intellectual level of Kanak’ and
Rossi’s sister, having married a French national, was already a French citizen.”
On the other hand, their paternity was not recognized, meaning that their legal
status should derive from their mother."”” By the time the case received the
Minister’s attention, the New Hebrides Condominium had been established,
further complicating the situation, since French law could not simply be applied
to the case as New Caledonian officials had previously assumed. The Minster
argued that, as the men had been educated for some years in New Caledonia
and the British administration in the New Hebrides recognized them as
French, their naturalization should be possible under New Caledonian (rather
than Condominium) law."”* This case, crossing jurisdictions as well as racial
categories, highlighted the ways in which racial and national status were linked
to social markers such as education as much as to descent.

In 1910, the Head of the Judicial Service and the Commandant of the Pacific
region attempted to establish general principles to address the question of
métis identity in New Caledonia. In France, the Procureur-Général noted that
children of unknown parentage are ‘naturally’ assumed to be French, but ‘the
application of these principles in a colony where alongside French citizens, there
are indigenous French subjects, could lead to very strange consequences.'”> His
letter listed which métis he believed should be categorized as French citizens.
These included individuals born of marriages between Frenchmen and
Indigenous women or a French woman and an indigéne sujet frangais; those
born of Frenchmen and an Indigenous woman if the father recognized the child
or vice versa; and those born to Indigenous women previously married to a
French citizen and who retained their French nationality. Finally, for those of
totally unknown parentage, individuals raised in a ‘milieu européenne’ could
be considered French, again emphasizing the importance of cultural and social

background in determining colonial and racial identities.
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Conclusion

The gendered nature of European imperialism and penal, free and indentured
immigration meant colonization had a particular impact on women. While
racist rhetoric of morality and civilization underpinned simplistic official views
of Pacific societies, the depths of individual experiences of intimacy, sex and
sometimes violence is only glimpsed through the colonial archive and men’s
writings, most often surfacing were they contravened colonial authority. New
relationships were enabled by contact and colonial expansion, as well as the
transformation of old practices. Multiple, adaptable intimacies characterized the
early period of colonial rule, frequently defying categorization or management
by colonial states, Islander elites, missionaries and colonists.

Intimate relationships between different indentured labourers, managers,
Islanders and other newcomers emerged during indentured recruitment and
plantation life. These relationships could be non-consensual and abusive,
as emphasized by court cases in Chapter 3 and protests against recruitment
discussed further in Chapter 5. However, as the relationships between
Kohkonne and Fletcher and Appelema and Gill demonstrates, the picture was
more complex: discriminatory racial attitudes co-existed with affectionate
relationships and family life and women were strategic and active in emotional
management. Given the systemic imbalance of power, such relationships existed
less on a spectrum from, than a synchrony of, coercive to consensual elements.

Various groups attempted to control sexuality, morality and community life
in this period of change, often as one facet in a strategy to increase their own
power and influence. Both prior to and in the early decades of colonial rule,
European settlers, missionaries and Islanders contested and negotiated their
own social norms where they perceived state law to be absent or inadequate.
This was especially visible between the cracks in colonial governance over the
New Hebrides, including Franceville settlers’ attempts at self-government and in
the shifting politics and influence of the Tannese mission courts. In both cases,
questions about marriage, sexual relationships and religious or civil sanctions
were prominent, in the rhetoric deployed and in the impact on the lives of
individual Islanders and settlers. In Fiji, the disapproval and concerns aired by
Fijian chiefs or European officials and missionaries, as well as occasional Indian
petitions, similarly demonstrates the desire and conversely the difficulty in
asserting control over intimacy.

While none of the colonies under study explicitly prohibited interracial

relationships, the divisive potential social and legal quandaries they raised
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meant that kidnapping, sex, mixed marriage and children all demanded
official attention. Métissage characterized the colonial experience from its
earliest years. In nineteenth-century New Caledonia interracial relationships
were considered a source of tension or even conflict, as much as they
underpinned alliances between tribus or between tribus and European or
Islander newcomers. Reporting of the 1878-9 war highlights the way in which
intimate relationships could be tied into political discourse, and contributed
to Kanak resistance to French expansion in the Grande Terre. On a personal
level, individuals in mixed marriages or of mixed descent were more inclined
to negotiate the boundaries of colonizer and colonized, petitioning colonial
officials in an attempt to secure their status and rights in the colony. The
headaches that such cases posed for the colonial administration indicate
the fiction upon which the perceived natural divisions between Kanak and
European rested.

In each colony, though shaped by differing economic and political contexts,
predominantly male colonial and Indigenous elites demonstrated a common
concern to monitor and maintain some control over the intimate relations of
Islanders, especially in their relationships with Europeans. Some colonists and
missionaries were similarly interested in establishing social, moral and economic
order amongst their communities. The examples in this chapter highlight local
cultures of intimacy as well as of making and maintaining the law across New
Caledonia, Fiji and especially the New Hebrides. While the colonial state was
invested in controlling internal and intimate frontiers, so too were Islanders,
missions and colonists. Throughout this period, these interests variously
conflicted and converged as women navigated the opportunities, constraints
and violence of the period.
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Justice debated

While the interplay of sexual consent, coercion and violence often took place
beyond and below the law, occasionally cases erupted into public view. In this
chapter I turn to the debates concerning the application of criminal justice
that extended out of the courtroom and encompassed discussions in the local
and, in some cases, international press, between settlers, Islanders, indentured
labourers, missionaries and officials. Using two case studies from the New
Hebrides and Fiji, I examine the way in which different groups mobilized to
protest perceived faults of the colonial justice system and the official responses
to these challenges to their authority. The first comes from New Hebrides where,
in 1915, a missionary doctor and his nursing staff brought the British hospital on
Iririki Island to a standstill in protest over the Joint Court’s failure to try, convict
or punish Indigenous trespassers in the nursing quarters. These incidents
aroused anxiety over the threat from the uncivilized and rampantly sexual
‘native’ man, despite little history of sexually motivated attacks by ni-Vanuatu.!
This example highlights the widely held perception that the law and courts of
the colony and of each national administration existed to protect the interests of
national citizens ahead of Indigenous subjects or other Europeans, and regardless
of proper procedure and evidence. It also underscores the ongoing tension
between official attempts to adhere to the principle of colour-blind justice and
the popular belief that Indigenous men who transgressed the boundaries of race
and morality needed to be convicted and punished to reinforce the proper racial
hierarchy in the colony.” As the defendant stated, ‘it is not I who am on trial here
today, but the Law of the New Hebrides’?

The second microhistory takes us from rural Fiji to Calcutta and back again,
as an attempted sexual assault on a young Indian woman was publicized to
spotlight the way in which the colonial administration failed to protect Indian
indentured women from the violence of the plantation lines. As agitation against

indenture increased throughout the 1910s, Kunti’s story, and her quest for justice
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and protection against the sexual advances of her overseer, resonated in anti-
indenture circles, gaining traction in the Indian press and adding momentum
to the movement to end the system. Her actions demonstrated one avenue
by which marginalized groups could draw attention to the inadequacy and
inequality of colonial law in situations where the courts did not provide them
with a voice. The dissemination of Kunti’s narrative also suggests the wider scope
of debates concerning the protection of Indian women and the public interest
in colonial law and courts. Though Kunti’s story was prominent in 1910s anti-
indenture circles, in this chapter I seek to place her account and impact in a
comparative context, examining the different networks available to indentured
Indians compared with Islanders in protesting injustice.

The anxieties aroused by these two cases and the politics surrounding them
were quite distinct. The New Hebrides hospital case illustrates a typical case of
anxieties of ‘black peril, while Kunti’s experience of ‘white peril’ in plantation
Fiji brought public attention to the more common but frequently ignored sexual
exploitation of Indian women by European men.* Nevertheless both cases are
connected in the way they illustrate how women’s bodies could be mobilized or
co-opted to underpin political agendas and wider imperial debates. In debating
the protection of white women and the defence of the legal system in the New
Hebrides and advocating the end of indenture in Fiji, women’s bodies served as
a slate for both colonial and patriarchal as well as anti-colonial agendas.

Throughout the late nineteenth and early twentieth centuries colonists in
the Pacific were generally well informed regarding local court dealings. In all
three colonies, the local press provided significant reporting on laws, court
cases and convictions, which were clearly of public interest.” For example, the
Fiji Times and Fiji Argus (later the Suva Times) of Fiji, La France Australe and
Le Moniteur de la Nouvelle-Calédonie (later Le Journal Officiel de la Nouvelle-
Calédonie), and a wealth of short-lived private newspapers in New Caledonia,®
and the Néo-Hébridais all published regular columns or features of court news,
which might include verdicts, sentences and additional details such as the
judge’s commentary. Norman Etherington’s study of Suva magistrate records
and newspaper reports for the year 1882 found a high degree of coverage in the
press accounts: 90 per cent of cases were covered in the local press.” Newspapers
in Australia and New Zealand also covered noteworthy or scandalous cases
from the Pacific and reported more generally on issues such as labour recruiting
and Islander violence. Colonial authorities, particularly the French in the New
Hebrides, were aware and sensitive to such reporting and its possible impact on

public opinion, gathering newspaper clippings now available for historians in
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archival folders.® The literate settler community had ample opportunity to keep
informed, develop opinions and discuss the goings-on of the local courts.

However, in reporting cases of violence against Europeans on the plantations,
John Kelly notes that the Fiji Times omitted key details (such the overseer’s
interference with Indian women) suggesting their limits and bias.” Edited by
colonists for a colonial audience, newspaper accounts frequently made non-
European experiences and perspectives less visible, even if at the time Islanders
and indentured labourers caught up in the legal system were not silent as these
case studies demonstrate.

Perceived sexual perils

In September 1915, Dr David Crombie, the Director of the British hospital in the
New Hebrides, threatened imminent and permanent closure of the establishment,
a drastic action apparently necessitated by the failure of the bumbling colonial
administration to protect the female nursing staff from ‘drunk and dissolute
natives’ roaming the premises in the dark tropical twilight.'® His frustration was
enhanced by the fact a ni-Vanuatu intruder had been captured and charged but
escaped conviction the previous year: “The idea will get abroad among these
half-savage creatures, that the Law of the New Hebrides is the protector of their
lawlessness.! Both events incited local European anxiety, anger and debate over
the application of justice. The reverberations demonstrate the incendiary power
of fears of ‘black peril’ (the exaggerated danger that Indigenous men posed to
white women) and the perceived limits of British authority in the archipelago.

The Presbyterian mission-run John G. Paton Memorial Hospital, along with
the British Residency, was located on Iririki Island in Port Vila harbour. However,
the location less than 200 m from the mainland did not offer protection from
an increasing stream of unwanted native midnight visitors, much to the disquiet
of hospital director, Dr Crombie. The issue first came to a head in March
1914. A Tanna man and member of the British Resident’s boatcrew, Numbus,
disembarked on Iririki in the depth of the night, and in his quest to meet one
of the Indigenous nurses, found himself instead in the quarters of the European
nurses. Disturbed, Nurse Matson emerged from her cottage seeking to identify
the source of the noise that had woken her. She called into the lurking shadows
when the ni-Vanuatu man ‘suddenly sprang at her, seizing her by the arm and
bent his head down to look closely in her face.'? Matson screamed and fled;
Numbus was apprehended.
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We have little evidence of Numbus’s perspective on that night, with European
anxieties and anger dominating the discussions and obscuring the motivations
and emotions of either Numbus or the ni-Vanuatu nurses. In many ways, the
incident appears a fairly minor one. Numbus did not physically harm Matson
nor demonstrate clear intention to do so, perhaps only seeking to identify
her when she followed him in the dark. However she was very shaken by the
midnight meeting, and her fear instilled a sense of insecurity and panic around
the hospital. A small wave of anxiety over ‘black peril’ erupted around the British
Residency, despite the fact that

[the] natives are not in the habit of attacking white women here. They are merely
after their own women, which though no doubt reprehensible is natural and not
dangerous to us.”

The inept response of colonial officials caused even greater consternation and
complaint amongst the hospital staff.

The most detailed commentary on the drama is provided by Edward
Jacomb, the English lawyer and vocal Native Advocate who we encountered
in Chapter 2. The various incidents of nocturnal intrusion at the hospital
feature in his diaries and correspondence, as do the court cases that resulted,
in which he advised Dr Crombie. His reports are supported by the French
official correspondence on the matter. Jacomb’s perspective should be situated
in the intellectual context of humanitarian and liberal empire, as well as his
difficult relationship with many officials and colonists. The so-called ‘natives’
friend, Jacomb, was highly critical of the competency of Condominium
officials and disliked for his work supporting ni-Vanuatu land and labour
rights."

Jacomb realized soon after his arrival in the New Hebrides in 1907 the
economic possibilities for a lawyer representing ni-Vanuatu land claims, and
this undoubtedly also shaped his attitudes.”” He remained on good terms with
the missionary community, which further frustrated his fellow colonists. They
expected him to naturally support their perspective and rights above those of
ni-Vanuatu with anything less being seen as a betrayal of his race. Within the
‘judicial monstrosity’ of the Joint Court, Jacomb was aware that ‘in fighting
for natives one has usually to be content with a portion of their rights’'s He
further mused:

No wonder the natives are dying out. Recruiters care for nothing but their
immediate profit, the French Administration cares for nothing but the
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immediate profit of its fellow countrymen, the British Administration cares for

nothing at all."”

The inaction of the British administration was thus a frustration Jacomb and
Crombie held in common, for quite different reasons.

The Natives’ Prohibition Regulation of 1909 gave officials sufficient power
to prevent the much-feared nocturnal intrusions but was never adequately
enforced, in part given to the inadequate resources of the colonial government.'®
As a result, midnight arrivals on Iririki continued unchecked. Crombie was
particularly aggrieved by the fact that the policing in Port Vila was insufficient
to prevent the theft of a boat from the short shoreline along the township,
enabling undesired visitors to reach Iririki unfettered. The short stretch of sea
between the island and the mainland was supposed to act as a sort of moat for
the British Residency, creating a sense of isolation from the growing colonial
town." As much an ideological as a practical defence, this barrier - an attempt
to exclude the unsavoury aspects of colonial society from the heart of British
power in the New Hebrides — was easily breached. In this manner, the island
was an appropriate metaphor for Britains reluctant imperialism in the New
Hebrides, as well as the permeability of the artificial boundaries and hierarchies
underpinning the colonial project. By contrast, the French Residency in the
township of Vila arguably reflected the French empire’s more welcome embrace
of the New Hebrides into its colonial possessions.?

Numbus’s presence alone on the hospital grounds was not enough to bring
criminal charges against him and so there was confusion amongst the judicial
officers over how to best deliver the legal punishment they felt he clearly
deserved. A bureaucratic error resulted in eventual charges of breaking and
entering with attempt to commit larceny being brought before the Joint Court, a
count for which the prosecution had no evidence.?' To the fury of many British
officials and local European residents, Numbus was acquitted.? Had he instead
been charged with intent to commit assault, Jacomb suggests the outcome of the
court case would have been quite different.” In the ensuing debate, contested
visions of justice and punishment emerged amongst the colonizing community.

Much to the ire of those who felt Numbus must be punished irrespective of
how his crime was defined, in this case the law did appear to be colour-blind.
However, Jacomb suggested that this was not always the case, making a jibe
at the French judiciary at the same time: “We have had a great deal too much
down here of the French idea of accusing natives of one thing and convicting

them of another’” While Jacomb clearly believed Numbus’s actions fell on
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the wrong side of the law and expressed disappointment in the incompetent
functioning of the legal bureaucracy, his voice was one of the few who advocated
against inappropriate conviction. His stance against the potentially ‘rotten’
results of inattention to proper procedure reflected his disillusionment with the
management of the New Hebrides Condominium by Britain and France alike.
By contrast, Crombie led the crusade for conviction, arguing that an example
needed to be made of Numbus to protect the virtue and peace of mind of
both ni-Vanuatu and white women. Calling for new and stricter regulations
controlling ‘native’ movements in the Port Vila area, he subsequently gave this

account of the case:

Every help was given by the staff of the Hospital to the prosecution, but this man
was found not guilty, and walked out of the Court, a free man, without a word
of blame or censure being said to him. It is said the prosecution was bungled,
but whether this was so or not, the result was most unfortunate, as it left on the
native mind the impression that they could trespass on private property during
the night, and even enter private houses, and insult women, and that the law
could not touch them.”

His statement demonstrates a concern for the status of Condominium and
British law in the eyes of colonial subjects, highlighting the constant struggle
to assert dominance in the face of unruly, untamed and often disinterested
‘natives. Indeed individuals like Crombie expressed far greater apprehension
over the effectiveness of British rule in New Hebrides than the colonial state
itself demonstrated in its half-hearted process of colonization.

The British administration reacted in typical fashion to the furore: with
complete inaction. The British Resident Merton King neither passed new
regulations nor increased police patrols, brushing off Crombie’s indignant
letters and growing frustration.”® Meanwhile, according to Crombie at least,
life at the hospital deteriorated for the nursing staft due to increased nocturnal
visitations and an underlying sense of anxiety. To the staff, it appeared that
‘continued impunity ha[d] apparently bred greater daring’”” Crombie spoke
for the nurses, but given limited accounts from other, female staff it is unclear
to what extent such feelings were held across the hospital and to what extent
he played up such anxieties to bolster his calls for action. Nevertheless, the
uneasy status quo continued until the night of 17 August 1915, when tensions
again erupted.

Shortly after 9.00 pm, a small boat drew into the Iririki beach. Apparently

somewhat intoxicated Jack and Toby (or Tobie), two Aneityum men along with
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a third unnamed man, made their way around the hospital premises, trying
and failing to open the front door to the nurses’ cottage before departing.
As in the previous incident, the ni-Vanuatu men appeared to be desirous of
visiting the Indigenous nurses. In his account to the gendarme, Toby stated
that they had invited the nurses out, but the women had declined so the men
re-embarked towards Vila.”® The movements across the harbour speak to
network of relationships largely unseen and not understood by colonial state
and missionaries, despite the attempts to regulate ni-Vanuatu presence in the
township.

On this occasion, Crombie caught sight of the men departing. At the end of
his wits, the doctor took the law into his own hands, taking action in a manner
that he felt the Condominium was unable or unwilling to do. He pursued their
boat, still in sight within the harbour, intent on retributive justice. One of the
ni-Vanuatu men jumped into the water and successfully swam to Vila. Claiming
the other drunken men attempted to strike at him with a knife, Crombie forcibly
took them back ashore to punish them in ‘a fitting manner’® He describes himself
using the humane ‘method of suggestion’ and causing no physical injury.*® Toby
and Jack’s statements suggest Crombie made the only blows, dragging them to
ground and violently striking them with some sort of baton before returning and
locking them to the hospital verandah.*

Crombie’s subsequent punishment, recounted here by Jacomb, highlights the
everyday violence of colonial rule:

Crombie then did a very foolish thing, or rather series of things. What he should
have done was to give them both a jolly good licking and let them go. Instead
he tied them up, got all the women employees to smack their faces with their
hands, then gave them chloroform, marked both their forearms with a letter H
(for Hospital), and ended up by shaving their heads!*

Toby recounted losing capacity from the chloroform as his arm was inscribed,
and gendarme Boibelet’s physical examination of the men confirmed their
still-bloody injuries.”® While Jacomb took issue with Crombie’s drastic and
humiliating methods, his statement suggests that physical violence alone against
the ni-Vanuatu men would likely have passed without note. There was however a
longer history of the use of tattooing in missionary and colonial punishment that
perhaps influenced Crombie’s actions.* In any case, using corporal discipline
clearly lay within the bounds of acceptable colonial violence; it was the other
more humiliating aspects of Crombie’s devised punishment that overstepped the

boundaries of moral and legal permissibility.
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The following morning the two men were returned to the mainland to
their French employer, the Comptoirs Francais des Nouvelles Hébrides, with a
note from Crombie that he did not intend to inform the authorities as he had
punished them himself.*® Herein lay Crombie’s misfortune. His actions came
to the attention of the French Resident, and the matter was quickly passed to
the French police.*® Crombie’s punishments were interpreted in the context of
ongoing French frustrations with Presbyterian missionaries. As early as 1910,
official French reports identified abuses by Presbyterian missionaries as a
hindrance to French colonization and economic development as their actions
spread discontent amongst ni-Vanuatu while they hypocritically criticized
French settlers. The well-resourced Presbyterians were accused of ‘abusing
their spiritual power’ to become ‘true political chiefs, noting that ‘the majority
of missionaries intervene directly into the repression of crimes and offences,
just as Crombie had done.”” Reminiscent of missionary attempts to create their
own jurisdiction on Tanna, the case reignited French anxiety and anger towards
the Presbyterians. The reporting policeman accused Crombie of being guilty
of forgetting the sentiments of humanity.* While Crombie emphasized that he
acted in self-defence and humanely, the French argued that ni-Vanuatu men
had endured ‘a veritable torture’ and ‘a night of cruel suffering’*® Lacking the
jurisdiction to prosecute, the French Resident forwarded a complaint to his
British counterpart.

Small as the colony was, news of the event had already made its way to King’s
ears, but it was the French complaint that spurred the British Administration
into action. Crombie received summons to appear in the High Commissioner’s
Court, charged with the assault and false imprisonment of Toby and Jack.
Piqued, Crombie sought Jacomb’s counsel who advised him to plead guilty: to
plead otherwise would have dire consequences for Britains reputation in the
New Hebrides, involving as it would a harsh and unwelcome critique of the
Condominium for continuing to allow roaming natives to disturb British
employees. He correctly surmised that the judge would take a more lenient view
if Crombie avoided an overt condemnation of colonial rule. On 6 September
1915, Crombie was found guilty of both charges, and fined ten shillings.*

The fine was a minor punishment, but both Crombie and the French Resident
Jacques Miramende were indignant. Miramende protested to his British
counterpart as well as to his superior, the High Commissioner of France for the
New Hebrides, who reported to the Minister of Colonies on the insignificance
of the fine, especially given the profile of the offender as ‘the most prominent

Presbyterian missionary in the archipelago* The French administration
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reported that the judge had shown extreme leniency to his ‘compatriote et
coreligionnaire’* The outcome added fuel to French official disenchantment
that ‘certain Englishmen, the missionaries in particular, can do anything without
ever being punished’*

By contrast, Crombie accepted that he had technically breached the law,
though he asserted the righteousness of his actions in seeking to protect women’s
virtue. To his frustration, once again as in the Numbus case, when it finally awoke
from its inactivity the British national court of the Anglo-French Condominium
proved willing to support Indigenous rights and convict Europeans for
offences against ni-Vanuatu subjects. Unfortunately for Dr Crombie and to the
ongoing frustration of British settlers, Resident Merton King and the British
administration proved disinclined to offend the French and more than willing
to enforce the law.*

This was arguably because the British were aware of French interest in the
incident, and because the British administration was generally less invested in
the colony’s economy and less beholden to settler opinion. As noted in Chapter
1, the French government’s stake in the SFNH, its land claims and plantations
meant the French administration was directly involved in and affected by French
economic development in the New Hebrides in a way that the British were not.
Such differences in economic strategy influenced and overlapped with their
ideological outlook, as the French advocated against the paternalistic British and
missionary interference in ni-Vanuatu society that sought to repress custom and
prevent ni-Vanuatu engagement in labour and trade.*

These economic and political divisions were reflected in the courts. For
example, the most common infraction of the Anglo-French Convention to come
before the Joint Court was the sale of liquor to natives. The majority of offenders
were French. However, a far greater proportion of the fines collected were from
British subjects as the French administration made virtually no effort to enforce
the penalties imposed on individuals convicted under their jurisdiction.* Indeed
the head of the French police Berhault stated in 1923 that he ‘had no intention
of bringing French citizens before the Joint Court whatever their offences might
be’* His statement reflected a long-standing French policy aimed at advancing
the economic interests of their nationals, and the High Commissioner argued, ‘if
French law is sweeter and less brutal than English law, the fault is not with those
charged with applying it:*®

Jacomb felt that this difference stemmed from the fact that the French
Resident and his officials sought to maintain favour with the settlers, as
Residents unpopular with the local community were quickly replaced. The
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French Resident was, according to Jacomb, at the ‘beck and call’ of his nationals.*’
Certainly, the French administration had eleven resident commissioners come
and go during the term of British Resident Merton King from 1907 to 1924.
In this way, British disinterest and differences in official appointments to the
colony seemingly resulted in a stricter adherence to the letter of the law, while
the French administration appeared far more sympathetic to their own citizens
in dealings with ni-Vanuatu: ‘Frenchmen can break it [the law] with apparent
impunity. One would wish that the law could be applied impartially* Of course,
Crombie’s notion of impartiality was itself questionable and as noted above, the
French had their own complaints about British partiality towards missionaries.

While Crombie accepted that he had technically breached the law, he asserted
the righteousness of his actions:

Here am I, a man who has never lifted a hand against a native in my thirteen years
career in the New Hebrides, who has hardly even raised his voice in speaking
to them, called out in the middle of the night by terrified women asking for
protection, ill for a week after with the nervous and physical strain involved;
while these two degraded beings brutalized by the vices of civilisation, these
potential assassians [sic], are allowed to go free, and boast that they can terrify
women, white and black, and try to force a way into their sleeping apartments,
and that no one can touch them. I feel, your Honour, that is not I who am on trial
here today, but the Law of the New Hebrides.*

To Crombie and apparently to his Australian nursing staff, it appeared the
Condominium, and especially their national British administration, had
condemned them to live in constant fear, without recourse to justice. The law of
the colony seemed neither to offer them protection nor tolerate them applying
justice as they saw fit in the absence of hegemonic imperial rule.

Protesting this intolerable state of affairs, the European nursing staff, Matson
and Finlay, resigned and planned to leave ‘by the next steamer’:>> ‘no women
with any feeling of self-respect would live on the island, where brutalized men
could roam at will’*® There is little other archival trace of their perspective on
the incident. More drastically, Crombie wrote to the British and French resident
commissioners advising them of the resultant closure of the hospital.** Crombie
felt compelled to follow this course of action and spelt out the likely consequences

for the colony:

Both the European nurses have given notice and will leave for Sydney by the next
steamer. I myself can no longer take the responsibility of having native women
helpers in the hospital and intend returning them at once to their villages. It
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naturally follows from this that the hospital can no longer be kept open ... I shall
be unable to receive any more patients, native or European ... I fear that it may
be a very long time before [the hospital] will be reopened, for the story which
Miss Matson and Miss Finlay will have to tell to the Sydney and Australian Press
on their return to the Commonwealth will hardly be likely to encourage other

ladies, or doctors, to come to Vila to suffer similar indignities.”

Presenting himself as the lone and valiant defender of female respectability
and peace of mind amid the many threats of the colonial outpost, Crombie
implied that the British administration had forced his hand in the matter. His
message is clear: colonial officials must now take responsibility for protecting
the women against the ‘plague’ of the black peril. We thus see a clash of differing
ideologies of humanitarianism, between the administration’s emphasis on the
legal protection of ‘natives’ and Crombie’s assertion of the need for protection
for medical services and practitioners (especially women) serving the settler and
Indigenous population.

The threats of resignation and hospital closure appeared to be as much for
theatrical effect, aimed to spur government action, as they were borne out of fear
and anxiety.® This is not to say that the women involved did not feel genuinely
insecure because of the midnight intrusions, but that the actual menace was
exaggerated to achieve a certain result. Any harm done was psychological,
yet it proved a powerful stimulus behind cries for the Condominium to more
closely control ni-Vanuatu in Vila. The action of closing the hospital is described
variously by Jacomb and by Crombie as a ‘game’ and a ‘bomb;, designed to send
ripples through the British Residency.”” Jacomb in particular felt the controversy
was rather exaggerated.”® As Amirah Inglis has explored in the case of Papua
New Guinea, the notion of ‘black peril’ could be invoked to serve a political
end.” Many British residents (predominantly missionaries) wanted their
administration to take a more proactive stance in advancing and protecting their
affairs above those of ni-Vanuatu or French residents, and such desires clearly
feed into the frustrations surrounding this ‘black peril’ case.

After November 1915, correspondence on the issue ceased. Later that year, Dr
Crombie relocated to Macarthur in New South Wales, his departure seemingly
prompted by the unsatisfactory resolution of these events.®® It is unclear for
exactly how long the hospital remained closed, but by mid-1916 a new doctor,
Hogarth, had arrived in the New Hebrides to replace Crombie.®* Overall, the
furore caused by these nocturnal commotions did not leave a lasting mark on
the operation of the colonial administration in the New Hebrides. However,
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they do reveal much about the colonial unease over the control of the (male)
Indigenous population and the contested nature of the colonial legal regime,
which was far from hegemonic in the New Hebrides.

Iririki, as an island slightly removed from the larger populace of Port Vila,
seems an odd and inconvenient place to build a hospital but must be understood
in the context of the reluctant British colonization of the New Hebrides. The
security of women, especially white women, in the colonial hospital was
predicated on a facade of separation from the unsettling and uncivilized
elements of what remained an unfamiliar and largely unconquered environment
for European settlers, as well as political separation from the French. There
had been no previous incidents of rape at Iririki hospital, and just one at the
French hospital in Vila. Willy (a ni-Vanuatu labourer engaged by M. Milliard)
was convicted of raping a patient while drunk and imprisoned in Vila for five
months by the Joint Naval Commission in June 1909, but it is notable that this
case did not attract the same level of attention as the perceived threats to the
European women.*” However, the ease and frequency with which unexpected
male visitors appeared on the premises highlights the porous nature of the
boundaries upon which the fiction of separation was built. Numbus, Toby and
Jack did not seek white women on their nocturnal jaunts, all admitted to visiting
or looking for the ni-Vanuatu nurses.®® The voices of the ni-Vanuatu nurses do
not feature in Jacomb’s correspondence, and thus their relation to the men and
their feelings about the hospital’s visitors is unknown. Yet the possibility of an
attack was sufficient to motivate colonial anxiety over ‘black peril’ expressed by
Crombie, and apparently by Nurses Matson and Finlay. The very presence of the
unknown ni-Vanuatu men created an atmosphere of disquiet, a reminder of how
tenuous Condominium rule was in the early twentieth century.

These fears of the possible sexual or violent intentions of Indigenous men
and of the ability of colonial rule to control them existed in tension with the
fact that, as Margaret Rodman has explored, male ni-Vanuatu prisoners
roaming unconstrained, and often with knives (as tools), around Iririki were
not perceived as a threat.* The contradiction can be partially resolved when
we examine the broader contest over the application of justice in the colony as
presented in the two court cases discussed. Certain British residents and officials
clearly felt the law existed to protect and promote their own safety and interests,
rather than to provide justice for all. Confident of their own superiority and of
their superior rights, the acquittal of Numbus and conviction of Crombie upset
their hierarchically ordered view of the colonial world, and of the law’s function
in upholding the racial order. The perceived inadequacy of the legal and police
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system led Crombie to impose his own system of vigilante justice. He did so
because the colonial legal regime had failed to establish its legitimacy among
both the missionaries and the colonized subjects.

However, for the French employers of the ni-Vanuatu labourers, the French
police and French administration, this was a story of Presbyterian overreaching
in a narrative that stretched back into the pre-Condominium era. In general, the
French were more concerned about the influence of Presbyterian missions in
Vanuatu than that of British officials. The French characterized their counterparts
as reactive rather than proactive, and perceived them as being influenced by and
biased towards the pressures exerted by missionaries within the islands, and by
public opinion in Australasia.® They were largely correct in this assessment, as
missionary agitation and Australian public opinion were an important impetus
for Britain’s continued involvement in colonial New Hebrides.

However, for all its shortcomings, the British administration would not stand
by and see its authority blatantly undermined, especially in front of the judging
eyes of the French administration and residents. So Crombie was convicted
despite many colonial agents unofficially expressing support for the spirit of
his actions. Clearly, the anxieties surrounding these incidents of ‘black peril’
at the hospital on Iririki were as much about the politics and effectiveness of
Condominium administration, the Anglo-French relationship and the new legal

regime as about the likelihood of sexual threats to the nursing staff.

Making visible ‘white peril’

Reporting on indenture in Fiji in 1916, Andrews and Pearson stated:

We felt ... that, with the state of morals among the Indian woman which clearly
existed (through no fault of their own, but because of the indenture system) it
was altogether wrong to employ unmarried European overseers and unmarried
Indian Sardars. The temptation of such a position was too great.*

In this case, it was European men and Indian sirdars as colonial authority
figures, rather than Indigenous men, who posed the social and moral threat, this
time to indentured Indian women working on Fiji’s sugar plantations. In earlier
decades the perceived loose morals and overt sexuality of Indian women in Fiji
were blamed for social breakdown and violence on the plantation lines.” From
the early years of the twentieth century, the indenture system itself became the

subject of increased scrutiny and criticism, initially from missionaries and then
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from the Indian public and government. Concerns surrounding sexual jealousy
in the lines, and the degradation of Indian women, their religious values and
family life featured prominently in these discussions. Andrews and Pearson’s
report was one publication that contributed to this shifting discourse, which
highlighted the realities of colonial violence. This ‘white peril’ was ever-present
but largely ignored in comparison to the surveillance of possible Indigenous or
Indian violence.

The plantations of the Colonial Sugar Refining Company (CSR) around Fiji
imposed their own systems of discipline on indentured labourers, including
physical intimidation and the allocation of difficult and isolated work tasks
as well as taking girmityas to court for labour infractions. Violence as well as
sexual coercion of workers by overseers and sirdars remained commonplace
in the early twentieth century, though violence between labourers featured far
more commonly in court trials. From the 1910s, the Indian government and
the Colonial Office put increased pressure on local officials to better monitor
labour conditions and remove individuals who obviously abused their workers
and thus attracted negative attention to both the indenture system and the Fiji
administration. This was largely a public relations exercise as in most cases, the
CSR merely relocated problematic labourers, sirdars or overseers to a different
plantation.® However, in 1913 one woman, Kunti, and her account of attempted
sexual assault on a Rewa plantation catapulted into the media and into the heart
of the growing Indian nationalist and satyagraha movement against indenture.
Two minute papers containing correspondence between Fiji and India including
newspaper clippings and translations held in the National Archives of Fiji allow
us to reconstruct this incident as it unfolded.*

Just as the story circulated widely around contemporary imperial networks,
Kunti has a prominent place in the history of indenture and its abolition.
Brij Lal, Shaista Shameem, John Kelly and Robert Nicole have employed this
incident as an example of emerging India nationalism and resistance to colonial
rule in Fiji. Of most pertinence to my argument are Lal’s use of this example as
a starting point for exploring the social anomy that existed in the coolie lines,
and Nicole’s placement of Kunti in the context of quotidian acts of resistance
against the injustices and violence of plantation life by indentured women aware
of the difficulties in accessing justice through the court system.”” However, as
John Kelly contends, Kunti’s case was clearly exceptional, owing to the attention
it received across various parts of the British empire and the way it embodied
mounting dissatisfaction with indentured migration generally and the Fijian

administration specifically.”
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Kunti, Indian Indentured Labourer #39934, was a woman of low caste,
indentured on the plantation of Messrs Barber and Messageo Neuma at Nadewa
in the Rewa district. On 10 April 1913, the overseer Cobcroft allocated her
the task of weeding a remote banana patch, apparently as punishment for
disobedience. She was alone, out of sight or earshot of other labourers. Kunti
had not been long at her work when Cobcroft reappeared, ostensibly to inspect
her progress. The overseer grabbed hold of Kunti and made ‘inappropriate
suggestions. Panicked, she screamed and, resisting Cobcroft’s advances, tried
to free herself from his grip. Escaping, Kunti ran and jumped into the nearby
Wainibokasi River, preferring an honourable death to dishonourable violation
by her overseer. She was rescued by a young man passing in a small dinghy
and survived to relate her experience to the Nadewa plantation manager, who
refused to listen to her complaint, uninterested in hearing of ‘field things’”> In
protest or in fear, Kunti absconded from work the next day, only to be again
allocated a particularly onerous task. Her husband was subsequently severely
beaten.

Whether Cobcroft’s actions were planned or opportunistic, his advances
reflected the perception of Indian women as sexually available. European
overseers and Indian sirdars believed that they could make such assaults with
impunity. As frequently occurred, the Nadewa plantation manager turned a
blind eye to the labourer’s grievance and the incident never came before the
court. In fact, Kunti and her husband Jal had twice unsuccessfully complained
about their treatment to the Inspector of Labour when he visited the plantation
the previous year, earning themselves a reputation for insubordination. This
time, the attempted sexual assault did not become another archival silence.
Kunti subsequently recounted her experiences to anti-indenture activist
and priest Totaram Sanadhya and Arya Samaj missionary Manoharanand
Saraswati. Her account was transcribed in a first-person account, apparently by
Saraswati, and framed as ‘a stirring appeal to the to the leaders of [India] to try
to put a stop to emigration to the Fiji Islands’”® In August, the story appeared
in the Leader of Allahabad under the title “The Cry of an Indian Woman in
Fiji, and by May 1914, in the Bharat Mitra, the most popular Hindi language
newspaper of the time. Like so many experiences of indentured women (and
indeed other women at the time), the version of events circulated was not
transcribed by Kunti herself, leaving open questions as to the extent to which
others modified the account. Through the narration of Kunti’s experience
and its retelling across colonial networks, the female body was inscribed with

political meaning.
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These articles raised Kunti to mythical status in Indian anti-indenture circles
as one of the nation’s ‘brave and honourable ladies, who symbolized the virtuous
Indian woman struggling against corrupting colonial rule.”* For this she was

praised in the press:

We cannot refrain from admiring the patience bravery and strength of mind
shown by Kunti. In spite of her being of the cobbler caste, she has surpassed
many well-to-do (high class) ladies by the courage shown by her jumping into
the stream to save her chastity ... Even on critical occasions one ought to stand
by right ... We hope that she will get justice.”

Totaram Sanadhya further stressed Kuntis ‘courage and fortitude’ in his
condemnation of Fijian indenture entitled My Twenty One Years in Fiji.’® As
Kelly and Nicole astutely observe, as the tale was retold Indian nationalists
framed Kunti in the mould of Sita, the loyal and chaste wife of Ram in the epic
Ramayana, which served to further reinforce her status in India as a heroine.”

These newspaper reports confirmed Indian suspicions regarding the violent
treatment of indentured women on Fijian plantations. Kunti’s experience added
momentum to a groundswell of opinion against indentured immigration
supported by missionary and official investigation.” Fiji’s reputation in India
was much damaged as a result, while calls to end indentured immigration
were given greater moral and numerical strength. In his original study, K. L.
Gillion argued that it was the strength of anti-indenture sentiments in India
that eventually proved the system’s downfall.” The desire to protect the virtuous
Indian woman, as embodied by Kunti who was degraded and downtrodden by
the harsh realities of life in the corrupt and immoral plantation lines of Fiji,
was key to the groundswell against indenture in India: ‘Having listened to the
story of Kunti, will not our brothers make an effort to stop this coolie-system?’*
Such portrayals effectively mobilized public opinion, perhaps to a greater degree
than any other popular movement in Indian history.*’ Kunti’s narrative, and
in particular the failure of the administration to protect her or prosecute her
attacker, was thus a timely catalyst for change.

Alarmed by the reaction to Kunti’s narrative, the Fijian administration called
for a full investigation of the allegations, hoping ‘to expose the [story’s] falsity’
and to dispel increasing discontent.®” Reprimanded by the Indian government
and the Colonial Office, and having a vested interest in discrediting Kunti, the
administration made enquiries to this end. During the investigation, the author
originally credited with publishing the story (Saraswati) retracted his name

and refuted he had even met Kunti.®* Statements from the sirdar, overseer and
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Jugdeo (who supposedly rescued the drowning woman) were used to cast doubt
on the credibility of the version of the incident reported in the Indian press.
Nevertheless, there was not enough evidence to definitively prove the whole
story was a falsehood. However, Montgomerie, the Acting Agent General of

Immigration, asserted:

I believe the whole statement to be a fabrication. It is absolutely untrue that
female indentured immigrants are violated or receive hurts or cruel treatments
at the hands of their overseers. If such were the case, it would be quite impossible
to manage the labourers on a plantation. It is only by fair and just treatment that
labourers, at any rate in this colony, can be worked.*

The censure from India and London clearly put colonial officials in Fiji on
the defensive. Frustrated, officials tried another tactic to discredit Kunti and
her supporters. Just as undermining a woman’s moral standing was a common
tactic by defendants in rape trials, the colonial administration sought to deflect
attention from its own embarrassing shortcomings in policing the indenture
system by questioning Kunti’s character and virtue. Her experience reflects the
double violence of colonial rule: traumatic experiences of violence were overlaid
with the violence of denial of the truth and voice for those that tried to speak
publicly in court or beyond.* Kunti had already been labelled as a troublesome
individual, needing to be disciplined and so sent to work alone. Moreover, a
statement from the current sirdar, Ramharak, implied Kunti had unsavoury
motives for tarnishing the reputation of the overseer: she had been intimate
with the former sirdar, Sundar Singh, and the assault allegations were a means
to avenge his dismissal.* In recasting Kunti as both immodest and malicious,
officials echoed earlier annual reports on immigration in which Indian women,
their licentious behaviour and lack of religious values were depicted as the root
of the social and criminal problems endemic in indenture lines.

This depiction marked colonial officials as out of step with contemporary
popular attitudes to indenture and failed to gain influence as a counter-narrative.
The episode coincided with, and reflected, changing perceptions of the cause of
immoral behaviour, vice, degraded family life and high suicide and murder rates
in the indenture lines. Rather than emphasizing the low moral quality of Indian
recruits, reports by Chimman Lal and James McNeill in 1913 and especially
C. R. Andrews and W. W. Pearson in 1916 focused their criticism on structural
aspects of the indenture system. The unequal recruitment of women (at a rate of
40 to every 100 men), deceitful recruitment practices that attempted to maintain

this gender ratio and poor housing conditions were singled out and blamed for
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social breakdown on the lines.¥” The detrimental impacts of the system affected

Indian women disproportionately:

The Hindu woman in the coolie ‘lines, having no semblance, even, of a separate
home of her own, which she can cherish, and divorced from all her old home
ties, has abandoned religion itself. The moral ruin is most pitiful on this side.
Though there are beautiful and stately rivers in Fiji, no women are seen making
their morning offerings; no temples rise on their banks; there is no household
shrine. The outward life, which the Hindu women in the ‘lines’ lead in Fiji,
appears to be without love and without worship, - a sordid round of mean and

joyless occupations.®

In this context, Kunti powerfully personified the suffering of Indian women
indentured in Fiji.

At the heart of the controversy was the issue of justice. On the termination of
her girmit and return to India in 1915, Kunti forwarded the following critique to
the Calcutta Government Emigration Agent:

The evidence of free [Indians] is of no use in such cases, while indentured
labourers do not dare give evidence ... In short there is no redress. Neither
the Manager nor the Coolie Agent nor the Courts care to hear or redress the
labourers’ grievances.*

As the evidence in previous chapters attests, many girmitiyas were pressured
to withdraw their charges or testimony or, aware the legal system was biased
against them, did not bother making formal complaints. Moreover the lower
court sittings, which dealt with the majority of indentured labourers’ cases, often
sat at the plantations themselves, ostensibly for the convenience of all involved,
but clearly compromising impartiality. As guests of plantation managers or
overseers, magistrates had to walk a tightrope between maintaining cordial
relations with their host (who was often the defendant) and fairly adjudicating
on cases. These circumstances further disadvantaged Indian workers, and
although officials occasionally voiced concern over the validity of such court
hearings, their concerns were never acknowledged in communications with the
Indian government. Kunti’s statement demonstrates her awareness of what Datta
terms the fleeting agency of subaltern women, whose agentic acts were often less
dramatic and visible that her own though no less strategic in the context of this
power imbalance.”

In Fiji, the indenture system was a central pillar of the colony’s economy,

and the colonial government, sugar companies and local planters all had a
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stake in its continuation. The Colonial Office requirement that the Fijian
administration ensure the colony be self-supporting drove the colony to be
reliant on indenture for a cheap, plentiful and constant labour source and gave
the CSR (as the primary employer of indentured labour) significant political
influence. Both factors provided official impetus to defend indenture against
its critics, while also limiting officials’ ability to monitor or interfere with
conditions on the plantations. The furore over Kunti’s story therefore not only
caused political embarrassment but also threatened to destabilize colonial Fiji’s
economic viability. It is in this context that the administration’s approach must
be understood. Kunti’s experience demonstrates the powerful way that women’s
bodies and sexual, violent, or intimate relationships could be imbued with much

larger political significance.

Conclusion

Both case studies explore the explosion of emotions surrounding incidents of
perceived and actual attempted sexual assault. However, these microhistories
differ greatly in other respects. In the New Hebrides, anxiety brewed amongst
British residents over the potential of sexually motivated attacks by ni-Vanuatu
men on the European hospital nurses, despite no such crimes having been
recorded. By contrast, the rape or sexual coercion of indentured Indian women
occurred with great frequency on Fijian plantations, but the actions of sirdars
and overseers passed largely without censure. Kunti’s experience was unique in
receiving a high level of attention, despite the failure to bring her grievances
against her overseer before the colonial courts.

Kunti and Crombie’s accounts reveal the often-conflicting pressures placed
on the colonial judiciary in the Pacific. British colonists in both colonies felt
that the administration owed them a duty of care, and ought to place their
interests and rights ahead of those of Islanders, of indentured labourers in Fiji,
or French subjects in the New Hebrides (and vice versa). In the New Hebrides,
such expectations proved out of sync with British Condominium officials, who
had little to gain from acquiescing to public pressure by convicting Indigenous
trespassing at Iririki hospital. The British administration’s economic interests in
the New Hebrides were lesser than those either of the French or of the British in
Fiji, a significant factor in shaping their response to settler agitation. In Fiji the
attitudes of plantations managers and overseers aligned with that of the colonial
government, as all parties would lose face politically and potentially face
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economic instability from the discrediting of the indenture system. The critique
of the British legal regime instead emerged out of Indian labourers’ unheeded
grievances, and was advanced by increasing anti-indenture sentiment in India
where activists successfully utilized print media to bolster popular support for
the cause.

By contrast, many Fijians and other Islanders did not have the same imperial
links or networks.” According to Barrow, ‘the Fijian has not, like the Indian,
outside friends to create trouble’ He continued:

They dare not even appeal to their rulers: poor Oliver Twist had a more hopeful
change. Whenever I have urged them to represent their grievances or petition
for redress, the timorous response has been - ‘Malua sa cudru na Kovana’
(the Governor will be angry afterwards); or ‘Malua sa cudru na Talai (Native
Commissioner) - or some other official ... there is little hope, in a Crown
Colony, of outside assistance being of much avail.**

Barrow ignores the many local networks (such as Roko, Buli, Fijian and
European magistrates and missionaries) on which Fijians could draw when
faced with grievances and to which, according to Robert Nicole, the colonial
administration felt a greater obligation to respond in line with its broader policy
of ‘native protection’”® Nevertheless, the voyages and impact of Kunti’s story
highlight the way in which some indentured labourers and activists were tied
into and able to effectively mobilize a transnational network created through
indenture. While Islanders’ welfare (especially regarding ‘blackbirding’) also
drew much international attention, the promotion of these issues was generally
led by missionary organizations or the Aborigines Protection Society, rather than
by Islanders themselves who were most active in local and regional networks.
Despite this distinction, in both cases, a critical motivating factor behind the
actions of both colonial governments was the necessity to maintain hegemony
and respect in the face of challenges to their administration’s tenuous legal
regime. Official inaction had given Crombie the motivation to go above the law
and impose his own brand of justice on the hospital trespassers, and the colonial
administration needed to reassert its authority as dominant. In this situation, the
conviction of Crombie was more a signal that officials would not tolerate British
citizens encroaching upon or ignoring their jurisdiction than the application of
a deep-seated commitment to protecting Indigenous rights. This is not to deny
that certain officials had strong humanitarian motivations. Rather, divergent
and conflicting understandings of humanitarianism shaped the conflict between
Crombie and officials and intersected with the official priority to protect
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British colonial authority. The British administration emphasized ‘natives’ legal
protection, while Crombie prioritized physical and violent protection of the
boundaries and hierarchies of the hospital as a site of care, respectability and
morality.

To understand the official response to Crombie’s actions, it is also crucial
to contextualize the case in terms of the tense diplomatic and missionary
relationships between the dual administrations. The complaint from their
French counterparts regarding the illegal detention and assault of French
employees essentially forced the British administration’s hand in the matter
of Dr Crombie’s prosecution. While the dual administrations of the Anglo-
French Condominium were at liberty to disregard certain transgressions by
their nationals towards ni-Vanuatu, once an issue or complaint escalated to
the level of diplomatic correspondence it became much harder to ignore. The
humanitarian rhetoric of justice and protection for ni-Vanuatu contributed to
the successful conviction of Crombie for the violence against Toby and Jack, but
in the end the need to preserve their standing with their French counterparts
and insubordinate settlers spurred the British judiciary into action. Thus, the
administration was motivated by pragmatics of saving face in the Anglo-French
relationship, as much as by an ideological commitment to equal justice.

Colonial officials in Fiji were also put on the defensive due to censure by
their superiors at the Colonial Office and counterparts in India. The Fijian
administration was unwilling to give credibility to Kunti’s narrative, and thereby
expose the abuses of indentured labourers and admit to the inability of the
Fijian Immigration Department to properly inspect and supervise the system.
Officials went into damage control. The official enquiry drew on archetypal and
widely circulated narratives of Indian propensity to promiscuity and dishonesty
to explain away Kuntis complaint as well as the social problems associated
with Fiji's plantation lines. Officials and settlers believed such explanations
absolved them of responsibility for allegations of abuse of Indian immigrants,
though this rationalization began to fall apart under mounting censure from
missionaries and the Indian government and public. Both examples highlight
the administrations’ difficulties in establishing and maintaining legal authority
and respect in the diverse Pacific colonies.

Crombie and Kunti’s actions also demonstrate the alternative strategies
by which individuals and groups pursued their own forms of justice when
unsatisfied with the official legal regimes. Whereas Crombie employed violent
and humiliating retributive justice, when both her superiors and the judiciary
ignored her pleas, Kunti first resisted by stopping work and then employed
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highly public channels to bring attention to her fight for justice. Though the
many obstacles to justice facing indentured labourers meant few cases attracted
the attention Kunti’s did, her story demonstrates the various methods by which
marginalized groups actively resisted or confronted colonial violence.

In both colonies specific events dramatically revealed differing and often
incompatible visions of the principles and purpose of colonial law and courts.
These local fault lines come into focus through controversies over interracial
sexual crimes or fears of such crimes, which, given their highly emotive character,
produced some of the most intense disputes over the application of the law in
colonial Fiji and Vanuatu. Crombie and Kunti each exposed the limitations of
the Anglo-French and British legal regimes in their respective colonies and their
counter-narratives. In both cases, the female body lay at the heart of the judicial
debates: as physical body in need of protection from physical and moral assaults
and as slate upon which broader colonial and anti-colonial opinions could be
inscribed and circulated. The female body in the colonial Pacific thus provided
a powerful and emotive image across the lines of race, religion and imperial

administration.
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Alternative pursuits of justice

In early September 1908 David, a Nguna man working on an Undine Bay
plantation, refused to return to work and asserted that ‘he did not care for the
Bl-dy Government as he was a Nguna man and the Government could not touch
the Nguna men’' The incident had begun with a complaint from two married
labourers, Torr and the other unnamed, that David and Tismalla had interfered
with their wives. The molestation or adultery was a cause of friction, though
the perspective of the wives were subsequent absent in the correspondence and
investigation; their agency unrecognized in discussions between men. Planter
Ernest Seagoe publicly reprimanded David and warned against continuing
improper relations with Torr’s wife Alice. Seagoe was then ‘subjected to a brutal
and unprovoked attack’ as David ‘rushed’ at him with ‘murderous intent’? Kupen
and Johnny joined the assault, until Seagoe got hold of a stick, causing the men
to stop the attack. David then declared his impunity from government power.

Emphasizing the danger to himself and his partner, Seagoe requested
government assistance to ‘save possible bloodshed. He asked that the ‘boys’ be
arrested and punished, and ‘shown that inasmuch as there is a law to punish
planters who ill-treat their labour there is also a law to punish labourers who
make murderous attacks on their employers. As the nephew of the first (and
pre-Condominium) British Resident, Captain Ernest Rason, and subsequently
commandant of police in the 1930s, Seagoe was invested in colonial authority
and well-connected to request official support.’

Investigating, Commandant of Police Edwin Harrowell found the situation
‘unsatisfactory’ as according to local planters, ni-Vanuatu ‘state openly that the
Government is weak and can do nothing to them if they transgress’* Accounts
from ni-Vanuatu witnesses point a more complex picture. Labourers Batella,
Willie and Sigari supported Seagoe’s account that David struck the first blow,
though others including Louis, Torr, Basil, Boy, Tismas and Lop all pointed to

Seagoe as the instigator.” Harrowell’s report echoed frequent colonial concern
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over testimony: ‘as is usual with native statements, the result is of a contradictory
nature’® He nevertheless held responsible the Indigenous men, who had deserted
the plantation on 4 September. He advocated that David, Kupen and Johnny be
dealt with ‘firmly} suggesting more frequent naval patrols and labour inspections
to prevent further trouble arising.

After ‘securing’ the accused at Kakula and Pele Islands, Harrowell returned to
Vila with the men on 9 September. At the planter’s request, David, Kupen and
Johnny were charged with desertion, attempting to incite desertion and assault
before the Joint Naval Commission (JNC) on 20 October 1908. The men were
discharged of assault but were convicted of desertion.” As the three men had
already been detained for six weeks awaiting trial, they were sentenced to three
weeks imprisonment. The men’s impending release raised further anxiety, as they
had the majority of their contracts still to serve. The ‘boys’ wrote to British Resident
Merton King, emphatic that they did not wish to return to Seagoe’s plantation: And
you know, father, that he put us in prison for naught. Please father, we want to
go home when we out from the prison’® Their plea places the injustice of arrest
squarely upon Seagoe, while making a strategic appeal or conceptualization of a
familial relationship with the British Resident as their protector and authority over
European men, a view perhaps encouraged by the missionaries.

Nor did Seagoe want the men back, requesting that they instead serve out the
remainder of their indenture with MacKenzie, who agreed to take them on. He

explained:

We are not quite near enough to the Government for that, in the event of the
boys wishing to take command again I should have to protect myself, which
would probably result in a visit to Fiji for me. If Johnson could come round here
occasionally it would make a wonderful difference. The n___ could get justice
against the white man and also the white man against then___ in the petty cases
which never reach the Office at Vila and which are in reality of much greater
importance than the reported cases.’

He emphasized disadvantages of distance from the centre of colonial order and
the threat of violence — European as much as Indigenous - in the absence of
government oversight. He further hints at the unseen: the many incidents never
recorded in judicial archives.

Kupen and Johnny subsequently transferred to MacKenzie but the planter
refused to take David, who was perhaps perceived as the main troublemaker."
This incident illustrates the anxious violence provoked by the limits of legal

authority in the New Hebrides."! Whether genuine sentiment or bravado, the
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ni-Vanuatu men reportedly felt that the government had no reach over their
actions. Once imprisoned in Vila their tone changed as they sought aid from
the colonial administration against their employer."”” Planters felt at risk of
racial insubordination and of violence, as chronicled in their requests for naval
presence at Undine Bay and Nguna, which were ‘not quite near enough’ to the
spaces of Condominium authority.

This chapter explores the many ways in which officials and administrations
addressed cases of sexual (and other) violence without going to trial. As explored
in previous chapters judicial power was limited, at times ineffectual, and often
critiqued. Trials heard before the courts represented only a fraction of incidents,
as Seagoe himself stated. However, the limits of the judiciary’s extension into
Indigenous communities and colonial plantations were not always owing to
practical constraints, but rather a conscious strategy by colonial administrations
and magistrates to circumvent the judicial process. While Indigenous elites and
missionaries established their own codes and systems of punishment, the New
Caledonia and New Hebrides administrations themselves pursued strategies
to removed Islanders from the jurisdiction of courts. Racial and gendered
narratives of violence provided a rationale to dispense with the courtroom in
favour of punitive alternatives or ‘trial without witnesses” in the New Caldeonian
Conseil Privé or New Hebrides JNC.

I argue that government violence remained a basic response to non-European
crime, both sexual and otherwise. Despite the introduction of colonial courts
and the rhetoric of law’s civilizing power, arbitrary tribunals, naval expeditions
and bombardment remained key means of enforcing rule well into the twentieth
century, justified on the grounds of Islander ‘savagery’ but also tied to imperial
politics and rivalries of the period. Indeed the very existence of the courts
functioned to obscure the continued use of violent tactics. While the courts had
real impact for those appearing on trial or denied the opportunity to go to trial, the
proliferation of other forms of justice, retaliation and punishment was testament
not only to the continued vibrancy of local cultures of maintaining order, but also
the state’s willingness to bypass legal procedure. To rephrase Dr Crombie’s words
from the previous chapter, the law was the protector of colonial lawlessness.

Arbitrary tribunals and courtrooms without witnesses

Many cases that reached the ears of the colonial administrations were dealt
with behind closed doors. From 1887, the Indigénat removed the separation
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of executive and judiciary in the governance of Kanak in New Caledonia. One
result was a reduction in the number of trials involving Kanak, especially outside
Nouméa. Officials representing the Service des Affaires Indigénes (SAI) were
instead authorized to impose summary justice for minor offences with fines or
short-term imprisonment. From 1898, gendarmes were appointed as syndics,
but often lacked training and capacity (see Chapter 1). Though the Indigénat
included an evergrowing list of infractions, many crimes, such as murder, rape,
theft and other violent acts, were covered by the penal code. These could equally
be pursued through the courts and serious offences were to be referred to the
administration in Nouméa. Many were discussed and decided privately by the
Conseil Privé (Privy Council), which meant Kanak lost the right to trial and to
appeal the governor’s decision. As Jean Guiart underlines, this ‘had the principal
consequence of placing the indigénes outside common law’"* Kanak lost their
right to go to court.

The Conseil Privé was established in 1885 and consisted of the Governor
and senior members of the colonial bureaucracy." The Governor consulted the
council on the governance of the colony including discussion of court sentences
in serious cases, and on Indigenous affairs such as proposed punishments
under the Indigénat. Requests for and adjudication of internment sentences
for serious Kanak offenders (or at least those who were perceived as a threat)
were deliberated with reasonable frequency. The relationship between criminal
offences and political concerns was blurred, for the Conseil Privé acted as both
judge and jury and its preferred sanctions, exile and internment, effectively
removed ‘unruly’ individuals from causing further trouble. Focusing on the
years from 1890 to 1905 when internment was most frequently deployed for
serious, but primarily non-political, crimes, I examine how the motivations and
justifications featured concerns around sexual conduct.”

Deportation had a prior history in New Caledonia and the wider French
empire. The removal of Kanak from their community under the Indigénat
mirrored the removal of criminals from the metropole to penal colonies.'
Even before the consolidation of the Indigénat regime, numerous Kanak were
deported or interned during periods of violent conflict with the colonial state.
However, Adrian Muckle has demonstrated that internment was a management
strategy employed to govern the quotidian as much as the political, and was
a defining aspect of Kanak colonial experience. I draw on Merle and Muckle’s
excellent scholarship in situating the Indigénat as a range of policies that limited
the judiciary’s role in sexual crimes involving Kanak, while simultaneously

increasing colonial authority over their intimate and personal lives."”
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One justification for dealing with Kanak under the Indigénat rather than
the court system was a concern that Kanak appearing before juries did not
receive justice. This enabled greater administrative oversight of sentencing and
punishment where Kanak were involved. Concerns regarding the partiality
of settler juries and perceptions of cultural differences relating to violence,
conflict and the treatment of women underpinned discussions of the limitations
of courtroom justice, paralleling the situation in the Fiji Supreme Court. For
example, despite a strong case including witnesses and a history of violence,
Léon Leconte was acquitted by the jury in the Cour d’Assises in 1909 of ‘coups et
blessures’ inflicted upon chief Tiéou of Paola, Koné after he entered the colonist’s
courtyard to try and visit a Kanak woman. The attack was so brutal the chief lost
his right eye."® Tiéou described to gendarme Henri Chabert how he had been
made to sign a letter retracting his complaint but only found out its contents
afterwards. Despite the settler jury’s verdict, officials believed Leconte was at
fault. Noting Leconte’s previous convictions, his theft of the tax money the chief
was carrying, and his attempts to force Tiéou to drop the complaint, he was
fined 3,000 francs in damages. The Governor explained that the family ‘deserves
the reputation for brutality they have ... and it is regrettable that the sanction

. was only monetary’’® He added that the outcome was justified because,
though small, the fine gave Kanak assurance they could gain protection from
the administration - likely small comfort if any at all.

Commenting on the case, the Paris-based Director of Political and
Administrative Affairs Vasselle felt ‘the violent acts committed against indigénes
are not assessed by the jury with the desirable impartiality. For such cases
to be resolved in a manner ‘more consistent with justice and bon droit, he
recommended their referral to the tribunal correctionel, a proposal rejected
by the local administration who argued that this court lacked the requisite
jurisdiction.” The alternative, utilizing the provisions of the Indigénat, avoided
trial altogether.

Anxieties that Kanak would be acquitted in the courts recurred frequently.?' In
the 4 July 1892 Conseil Privé sitting, Director of the Interior Gauharou proposed
the internment of Boé of Ponérihouen, an ex-administrative chief accused of
murdering convict Signolo the previous September. Despite speaking fluent
French and visiting France, Boé apparently ‘had taken nothing from civilization
but the worst vices.* Gauharou further reported that Kanak and colonists alike
believed Boé was responsible for the murder of libéré Debatebe and his popinée
(Kanak woman or partner) at Tebemba in 1884. He had allegedly committed

multiple murders, including burying alive a woman of his ¢ribu in 1875. The
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case was brought to the administration because there was deemed neither
sufficient evidence nor suitable witnesses (being indigénes with overly consistent
statements) to take Boé to trial.”® The Conseil Privé approved the proposal
that Boé be interned on the Ile des Pins under the same conditions of the
1878 ‘insurgents. This case demonstrates the willingness of the administration
to rely on rumour and reported knowledge in governing the Indigenous
population and determining the fate of non-European suspects. The outcome
attempted to maintain settler calm and confidence in the Ponérihouen area,
part of an ongoing project after 1878-9 to dispel anxieties over the ‘fantome’ of
another Kanak uprising.**

Whether justified to protect Kanak from injustice or to protect others from
Kanak violence, the effect was to concentrate power in the hands of the Governor
and executive, bypassing the judicial process. It enabled direct oversight of
Indigenous affairs, a particularly centralized and authoritarian system. By 1902,
the Inspector of Colonies Rheinhart noted twenty-five indigénes were interned
under this policy.* Often, cases reported to and decided by Conseil Privé
prevented Kanak victims, witnesses and defendants from presenting their cases
in the courtroom. In contrast to the Indigenous testimony recorded in the Fijian
Supreme Court in Chapter 3, Kanak voices were marginalized. Defendants had
no opportunity for defence or appeal, did not appear before the Conseil Privé
and could be sentenced before they had been arrested.?

These limits to legal recourse or appeal were critiqued by Colonial Inspectors
in their tours in the colony during the early twentieth century, though to little

effect. In 1902, Maurice Meray was troubled by

the ease with which the penalties of the Decrét of 18 July 1887 are applied in
Nouméa, notably in regards to the sentence of internment ... The sentence
of internment thus changes in character here, in fact becoming one of
containment. Moreover, [the punishment] is always considered definitive as it
has been delivered by the Government in Conseil Privé, whereas Article Five
of the Décret states that the decisions taken must, in all cases, be submitted for

your approval.?’

Subsequent inspectors echoed Meray’s assessment, emphasizing the entrenched
use of Indigénat legislation in place of the courts. As Inspector Fillon reported
in 1907, I do not believe that the caprice of a local government has, in any other
colony, subject[ed] the rights of the first Indigenous inhabitants to so many
variations’?® The repeated attention such reports drew to the misuse and abuse
of administrative power through the Indigénat did not trigger reform.
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The one notable exception was in the aftermath of the 1917-18 war in Koné,
Hienghene and Tipindjé, which left over 250 Kanaks imprisoned in Nouméa.
On the insistence of the Ministry of Colonies, seventy-eight individuals
against whom there was sufficient evidence were given a criminal trial rather
than automatically subjected to Indigénat regulations.”” Overall however, the
Conseil Privé continued to act as a courtroom without an audience, witnesses or
defendant in adjudicating Kanak crimes.

Criminal, rather than political, cases by Kanak formed the subject of the
bulk of Conseil Privé deliberations. Interned Kanak were charged with a wide
range of offences, often involving rape and causing local disharmony through
kidnapping and marriage against the community’s will. For example, in October
1901, Difoudio, Liuo, Jean and Ami were described as ‘inveterate drunks’
who Sstole settler property, battered women, forced young girls and did not
recognize any authority. They were each interned for two years on the Ile des
Pins. The dossiers thoroughly denigrated their character, leaving little room
for any decision other than internment.*® In another case, when the Governor
questioned the length of the proposed sentence, the Head of the SAI assured
that the accused Demoin was the source of constant trouble and habitual
misconduct.’> Removing disruptive individuals from their communities was
justified because it helped achieve ‘public tranquility, including the protection
of women. Public tranquillity here meant reassuring settlers of colonial control
as much as the disciplining of Kanak.

Adjudication on abduction and rape offences specifically reflected officials’
view that the kidnapping of women (and related conflict over marriage and
the control of persons) lay at the heart of many pre-contact and internal
conflicts within Kanak society.”” Kanak too sometimes strategically utilized the
administration to make complaints against individuals who disrupted social
norms or as part of ongoing rivalry between groups. In May 1902, Amoux had his
position as the petit chef of Nindia tribu (Haouilou) revoked and found himself
sentenced to internment on Maré for six years. The Conseil Privé was concerned,
as Amoux ‘had sought women from the neighbouring tribus to marry by force
to the tayos [friends, Kanak men] of the mission, seriously displeasing the men
of these tribus, and risking creating regrettable conflicts’* The disruptive nature
of Amoux’s behaviour and the potential for such disputes to escalate to greater
violence spurred his long sentence.

Conseil Privé cases involving rape and kidnapping also drew upon racist
views of Kanak society as rooted in ‘barbarism, with ill treatment of women seen
as a marker of their lack of civilization (see Chapter 4). In 1900, for example, the
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Head of the SAI reported to the Conseil Privé on the rape of two children, Dj
and Dr of Mia, aged twelve and nine years, by Diénima and others. These attacks
appeared to be in retribution for the rape of Diénima’s wife by a group of men
from Mia. One official situated the root of the attacks in the moral deficiency
of the accused, and by implication in Kanak society more broadly, while also
emphasizing the potential to reform and civilize such men through the example
of appropriate punishment. He stated:

These crimes, which are unfortunately nothing but the consequence of the
barbarous customs of these indigenes, merit a severe punishment; the Kanak
population must know that the administration will not allow such monstrosities.*

While rape was one in a long list of offences resulting in internment, it powerfully
signified a lack of civilization and morality that justify individual removals and
the Indigénat regime more generally.

In the rape of Dj and Dr, Procureur-Général and the Procureur de la
Republique agreed that the case should not be passed to the judiciary, as they
feared acquittal for the ‘odious act’ would ‘have a deplorable effect on members
of the tribu’ Believing the initial sentences — ranging from a fine of 100 francs
for Bouché, Bouénore and Doya to a year’s internment and a fine for Ombine
and Pecounou — were not long or severe enough, the Conseil Privé increased the
punishment to one year’s internment at Phare or Maré and 100 francs fine for each
man.” These were still not long sentences compared to others imposed by the
Conseil Privé, arguably on lesser grounds. The incident nevertheless highlights
how the administration framed the judiciary as unreliable: uncertain to punish
offenders or ensure a reformatory example was impressed upon colonial subjects.

Similar discussions about the internment of Demoin in 1905 reveal how
colonial perceptions of Kanak gender relations shaped the dispensation of
justice. During the Head of the SATs tour of Ponérihouen in July 1905, ‘all the
chiefs’ and the gendamerie requested that Demoin be exiled, demonstrating
local engagement with the administration as one way to deal with problems
within the tribu. Leclere reported that Demoin had raped Dohi, and beaten her
husband Santo and two others who had tried to intervene. The SAI proposed
five years internment on Maré. Noting that rape was a crime that fell under droit
commun (common law), the Procureur-Général questioned why the gendarmes
did not forward the report to court. The subsequent conversation problematically
suggested rape was ubiquitous in an ‘uncivilized’ society and beyond the bounds
of colonial authority to adjudicate. Head of the SAI Leclere’s defence was that ‘in
fact it is a simple matter between Kanaks as occurs in the tribes of the interior.
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The indigénes do not attach the same importance to this act as us. Colombeix
backed him, asserting, ‘I know that the indigénes have barbaric customs in this
regard, and it happens that the young nubile girls sometimes are used by all the
men of the tribu* Governor Rognon concluded such violence was ubiquitous

in Kanak society:

It is rather an internal matter for the tribu. If each time something of this nature
occurred within a Kanak tribu, we would be obliged to put justice in action;
I believe that we would thus create difficulties beyond count and that the local

magistracy would not know how to cope with it.””

In contrast to the rape of Dj and Dr, the Conseil Privé decided here that officials
did not have a role in policing and punishing sexual violence, showing the
fluidity if not inconsistency in how gender and violence were understood by the
administration.

By contrast, the Conseil Privé deployed its powers to control the movements
of Indigenous women whose conduct was deemed immoral, particularly in
Nouméa. The administration attempted to delimit the morality and sexual
behaviour of Indigenous women in their interactions with Europeans, despite
refusal to address gendered violence. For example, Céline Sélika, an Indigenous
woman of Ponérihouen described as living dissolutely with libérés, was charged
for attempting to hand over her infant to settlers at Thio in January 1900 and
confined toan orphanage.* The Conseil Privé also had broader power to intervene
into aspects of Indigenous women’s private lives. To officially marry a European,
Kanak women needed proof of their age and identity. If they lacked suitable
documentation (which many Kanak did), Indigenous women had to apply to
the Conseil Privé for a notarized birth certificate. While the administration
initially had little power or oversight of relationships within Kanak society,
the behaviour and relationships of Indigenous women with settler men or in
colonial settlements was open to greater surveillance and intervention.

Tension nevertheless existed between the judiciary and the Indigénat
in addressing violence and crime, as their methods were fundamentally
opposed: the colonial judiciary upheld the ideal of, and right to, a fair and
open trial while the Indigénat enabled conviction and sentencing through the
arbitrary and obscure Conseil Privé. While concerns were raised by Colonial
Inspectors and occasionally within the administration itself (particularly by
the Procureur-Général, who sought to protect his jurisdiction), the systems
effectively operated in parallel from the introduction of the regime in 1887. The
Indigénat provided the administration with authority to intervene in Kanak lives
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unfettered by judicial rules of evidence and procedure. Specific instances of rape
and kidnapping were problematically extrapolated as evidence of barbaric nature
of all Kanak society. As the accused had no opportunity to defend themselves in
closed meetings of the Conseil Privé, the colonial administration’s stereotypes
went largely unchallenged.

Like the Conseil Privé in New Caledonia, from 1887 the JNC functioned as
a courtroom without witnesses.” Between 1887 and 1907, the JNC was the only
form of limited jurisdiction over the New Hebrides, and from the 1890s the JNC
developed an ‘ad hoc system ... of flogging and fines’ and imprisonment.*’ The
formation of the JNC into a court was initially a means to obviate undertaking
violent reprisals against ni-Vanuatu, technically the JNC’s only mandated action.
However, even beyond the advent of Condominium rule and the opening of the
Joint Court, the JNC worked within a judicial lacuna to police and prosecute
ni-Vanuatu in the New Hebrides. The failure to include the ni-Vanuatu
population under Joint Court or other jurisdiction thus created a broad and
flexible continued role for the JNC.

Cases before the JNC concerned recruitment-related conflicts, especially
the recruitment of women against the wishes of the husband or chief, violence
against women, such as uxoricide and rape, and the sale of alcohol. The JNC
sitting aboard the Sadne on 16 October 1891 heard five cases including the illegal
sale of women into indenture, a case of theft, and the murder of British planter
Peter Sawers and his Malekula ‘boy” at Tangoa on 12 September 1891.*" After
the inauguration of the Condominium and before the Joint Court opening, the
JNC heard sixty-three cases.*” The Native Advocate was banned from the JNC
proceedings, as were private lawyers. As the JNC allowed neither witnesses nor
counsel for the defence, it was remarkably efficient in dispensing with cases: up
to thirty convictions could be made in a single afternoon’s sitting.** Punishments
were typically short sentences of imprisonment at Port Vila or longer periods of
deportation to Fiji. In some rape and sexual assault cases, the sentences imposed
were short compared with those imposed in Fiji or by the New Caledonian
Counsel Privé. For example, in September 1909 two rape cases (one involving
a ten-year-old girl) and a case of incest came before the JNC, all resulted in
convictions but with sentences of just three to six months.* In each case, one
power brought the case and proposed the punishment, which the other appears
to have agreed to largely without question.*

In short case reports, the JNC made observations and recommendations. For
example, sitting aboard the Kersaint on 13 June 1908, the JNC suggested that
Berk be deported to Fiji for five years hard labour for the murder of his wife
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at Port Vato, Ambrym. Noting it was the third case of uxoricide in two JNC
sittings, the commission felt that ‘more severe measures are necessary to check
the prevalence of the crime’*® Drunkenness, and the resultant violence, was also
a recurrent frustration through the reports. On 5 June 1909 sitting aboard the
Prometheus, the INC commented on a case of rape at the Vila hospital, where the
accused Willy ‘plead[ed] he had drink’: ‘[The] Commission wishes to point out
this is the second case of natives obtaining drink in Port Vila and subsequently
being brought before them.*” Nevertheless, it appears resident commissioners
rarely took action on JNC suggestions.

Prior to the First World War, the JNC continued to meet sporadically.*®
Suspects could be held in gaol for long periods without formal trial, and where
internment was not possible, punitive strategies were employed as discussed
in the following section. Despite earlier complaints by Jacomb on behalf of
ni-Vanuatu clients, this situation was deemed acceptable and uncontroversial
until 1913-14.* As acting New Caledonian Governor Ancelin noted, there
had previously been a ‘tacit tolerance’ from both sides of the administration
despite the technical illegality of JNC’s arrests. They were justified by the
circumstances: ‘in an exceptional country, an exceptional regime.*

In 1913 the French Kersaint toured the archipelago. Taking advantage of the
absence of their British counterpart and a loose interpretation of the instructions
that naval vessels could only act unilaterally in cases of urgency, the Kersaint
made ‘wholesale arrests, not only for serious crimes of rape and murder, but
also for petty charges outside its mandate. This voyage revealed the divergence
between law and practice.

In 1914, Edward Jacomb accused the JNC and specifically Kersaint of making
arrests beyond its jurisdiction. His article engaged in an emerging dispute over
the role and activities of the JNC and the naval vessels empowered to act under the
terms of the 1887 and 1906 Conventions. Jacomb reported in The Daily Telegraph:

Once arrested, the natives are liable to be detained for many months in prison,
where some of them have died whilst awaiting trial, for the sittings of the Joint
Commission take place only when the British and French men-of-war are in Port
Vila at the same time, and on one occasion there was an interval of 10 months

between the sittings.
Moreover, he noted:

Practically no natives brought before the Joint Naval Commission have ever
been acquitted, for the simple reason that no witnesses for the defence are
ever heard, and the accused are not allowed to be defended by counsel. It
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goes without saying that they are quite unable to defend themselves, as even
the most intelligent of them speak ‘pidgin’ English only. At the same time, the
members of the commission do not understand ‘pidgin’ English ... And there is
no disinterested interpreter. Often the unfortunate natives are quite innocent of
the charges against them; often they are arrested, kept in gaol for months, doing

hard labor, tried, and sentenced for further periods, for no apparent offence.”

As well as drawing attention to injustice, this account echoes the difficulties
of translation and mutual incomprehension in the various satirizations of the
Joint Court.

Jacomb argued that Kersaint’s actions represented significant worsening of
the already problematic actions and questionable legality of the JNC:

Nowhere and at no time can be found a shadow of legal justification for the
Joint Naval Commission forming itself into a court of justice, trying people and
awarding sentences ... the Joint Naval Commission has calmly stepped in and
undertaken this most important judicial responsibility, without any legal power

to do so, or, indeed, without any knowledge or capacity for the work.”

Missionaries made similar protests.>

Ni-Vanuatu accounts of their harsh treatment onboard the Kersaint added
weight to these objections: they were ‘kicked along’ and ‘capsized into the boat
head first, where they were chained and fed minimal rations. In the Guitel murder
case, when Jimmy Tarames would not say who told him to kill the planter, the
head Maré policeman ‘cut him over the head’ with a lash or whip until Tarames
answered as desired. Similar physical assaults were used on the other arrested
men until they gave the same answers.”* Expressing concern about the high level
of convictions and lack of judicial process, Commonwealth solicitor Wallace
described the JNC as ‘an instrument for the oppression of the natives by the
French ... as a court it simply convicts at the request of the Administration’>
These critiques stemmed from humanitarian concerns as much as frustration
that unilateral French action undermined joint governance and British prestige.

Spurred by the Kersaint tour, Jacomb attempted to gain entry to the JNC as
a lawyer and representative for ni-Vanuatu in December 1913 but was denied.
The French Commandant Roque explained that military or police officers had
made their own investigations, which were quite sufficient to get to the heart of
matter.> The French resident commissioner argued that there were ‘many more
disadvantages than advantages in admitting lawyers’ to the JNC.”” He justified
this in the interests of the defendants, noting that lawyers were not permitted to

represent indigénes in the French West African colonies either. French refusal
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and apparent British acquiescence prompted Jacomb’s complaints to the resident
commissioner and the press. In his 1914 book he wrote:

Who in England would think that a British Naval Officer would consent for
one moment to associate himself with such a travesty of justice, or that a British
Resident Commissioner should dare execute sentences arrived at by such

means?>®

Much of the criticism emerged in the context of imperial and religious
rivalries in the colony, with the Kersaint primarily arresting Presbyterian
mission converts and teachers.” French officials argued that the JNC was
essential to maintaining French influence in the territory given the concerted
efforts by missionaries to increase British power. That missionaries made their
own arrests, conducted trials and imposed punishments irked French officials
and colonists, underpinning support for the French Navy’s role in safeguarding
French interests. Adding to French frustration was their belief that missionaries
were instrumental in influencing ni-Vanuatu to contribute money for Jacomb
to represent their land claims in the Joint Court, and that he was thus usurping
the Native Advocate’s role. Labelling him the ‘Gouvernement de M. Jacomb;, the
French resident commissioner felt that the lawyer interfered with Condominium
sovereignty and French rights in the New Hebrides.®

War changed the landscape of the debate, for the JNC was not able to convene
regularly and the Joint Court also closed. Delays in trying ni-Vanuatu held in
the Port Vila prisons became the focus of official attention, and both powers
agreed that clarification of the law was needed.® Yet the lacuna in dealing with
Islander crime and dissent remained. The administrations fully divested JNC of
its jurisdictional power over ni-Vanuatu in 1916, ‘without these powers being
regularly assigned to another court. Thus in 1921 French officials complained,
“There does not exist therefore, after six years, any legal means to punish the
culprits of these crimes’®? Similarly exasperated with the lack of change, George
W. Paton in 1923 declared, ‘It is a disgrace to any administration that the greater
part of its inhabitants should not be subject to any criminal law and should be
at the mercy of an arbitrary tribunal’® The political inertia of wartime meant
legislative changes to the Condominium and JNC were not enacted until the
early 1920s (see Chapter 1).

The lack of jurisdiction over island subjects and the inability to enforce
Condominium authority meant that the JNC effectively replaced the Joint
Court as the key colonial legal presence outside Port Vila. From the 1890s to the
1910s, it resembled the role of the Conseil Privé in New Caledonia, functioning
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as a courtroom without witnesses, allowing neither representation or defence
witnesses for Islanders accused of crimes ranging from rape to murder to theft.
Similarly, there were few checks on its operation despite its technically restricted
role after 1906. Nevertheless, the local inter-imperial rivalries made the JNC the
subject of fierce criticism when either navy seemed to overstep the boundaries
of joint sovereignty. The negotiations towards the 1914 Protocol combined
with reduced naval capacity during the First World War meant the JNC was
technically relieved of its judicial powers. However, as so often characterized

New Hebrides’ colonial history, change was slow to come.

Punitive expeditions

Throughout the early decades of the Condominium the ship remained a space of
law: sitting as a tribunal, naval vessels under the JNC were key to the performance
and enactment of justice across the archipelago. However, these ships were
also spaces of violence. Alongside investigations, arrests, imprisonment
and deportation, the JNC threatened violent reprisals, undertook punitive
expeditions and the burning and shelling of villages and crops if the guilty were
not found or handed over by ni-Vanuatu communities. The JNC reports made
little differentiation between tactics, suggesting they were deemed substitutable.
It thus retained an underlying military character both in the handling of cases
and in the use of other violent tactics.

State-endorsed violence through naval bombardments endured well into the
twentieth century. The Condominium condoned punitive naval expeditions
against Indigenous crime well after the establishment of the colonial judiciary
and in the face of continued questions and criticism over the legitimacy of such
actions. The ongoing use of naval visits and attacks was predicated on European
perceptions of ni-Vanuatu understandings of justice. Like the courts, such
expeditions did performative work for the colonial state: they were essential in
pacifying settler voices for greater government intervention as much as visibly
demonstrating Anglo-French authority to Islanders. As the same time, the
performances and the performative ineptness of the Joint Court (Chapter 3) has
helped to obscure these violent strategies.

I build here on Martin Thomas’s argument that violent tactics by colonial
law enforcement were a sign of colonial weakness rather than of strength.®
Punitive practices were framed as a logical response to local exigencies: where

justice was circuitous and Islanders constructed as ‘savage, officials deemed
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extrajudicial methods necessary to manage a difficult and ‘uncivilised’
population. Despite criticism, racialized narratives provided a convenient
rhetoric to justify authoritarian and violent actions by officers, and responded
to settler fears and petitions, many of which were inflected by gendered claims
about the need to protect white women and children. Gender thus played a
part in the discursive strategies used to justify repressive tactics as well as to
critique them, especially when Indigenous women and children fell victim
to naval attacks. In these debates, liberalism sat in tension with repressive
justice.

Pre-Condominium punitive expeditions were generally undertaken as
retribution or punishment for the murder of Europeans in the New Hebrides,
though naval vessels occasionally intervened to halt intra-Islander conflict.®®
These incidents were often connected to the labour trade, as Islanders avenged
underpayment, the kidnapping of women, the death or non-return of indentured
labourers, or sought the material goods offered by recruiters. In general, Joel
Bonnemaison argues that ‘most murders were single acts of violent retaliation
whenever the rules of Melanesian society had been challenged’® As the Earl
of Kimberley explained in 1881, traders similarly responded to challenges with
violence: ‘the absence of protection in any regular manner leads the white traders
to take the law into their own hands, and to avenge themselves by acts as violent
as those from which they sufter’.*’

Though annexation shifted the purely naval oversight of the JNC to the firmer
land-based rule of Condominium, for most Islanders outside Port Vila or Efate
little change was discernible in their encounters with imperial agents. Despite
their often-limited success, naval violence against ni-Vanuatu remained a key
strategy of imperial governance in the decades after the establishment of the rule
of law. The perceived need for punitive expeditions indicates how, even when
available, the legal system was not always the vehicle of redress for individuals,
communities or the administration itself.

Though used elsewhere, the regular use of repressive naval tactics was
particularly prominent in the New Hebrides, even increasing after annexation.*®

As Jacomb wrote in 1919:

The white man is satisfied if in lieu of catching a murderer he sacks the tribal
village from which he comes, and destroys a number of the villagers who
probably had no connexion whatever with the crime. Again, it is in the New
Hebrides, that unfortunate Group where all the evils of the South Seas seem to
find their happiest hunting-ground, that we find this miserable practice in full

vigour.*
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Both Fiji and New Caledonia administrations also resorted to military
intervention against Islanders, often on a larger scale, but with less frequency
than occurred in the New Hebrides.

The 1876 war in Fiji, known as the ‘Kai Colo™ war, valu ni lotu (church
war) or Gordon’s ‘little war, sought the subjugation and integration of the
troublesome ‘hill-tribes’ of Viti Levu into the broader colonial project.
The so-called Kai Colo’ peoples had not been present at the cession of Fiji,
and their resistance to colonial rule owed much to the alliance of Gordon’s
administration and Christianity with the eastern Bauan chiefs, long-standing
rivals of those from inland Viti Levu. The killing of Reverend Thomas Baker in
1867 at Nabutautau and of planters Spiers and Macintosh in 1871, Cakobau’s
failed reprisals for these murders and the more ‘successful’ 1873 expedition (in
terms of numbers killed or captured and damage to local power) against other
murders, as well as increasing incursions on ‘Kai Colo land and autonomy by
other chiefs, missionaries and settlers, created the conditions for intra-tribal
and colonial confrontation in the 1870s. From April to June 1876, Gordon led
a predominantly Fijian force on a military campaign to pacify the ‘heathen” of
the interior. He suspended Supreme Court jurisdiction so many of the Kai Colo
leaders could be tried and executed, a forceful demonstration of colonial power
and the risk of open dissent against it. This and other legislation reinforced
the colonial view of this region as a ‘disturbed district. Kai Colo sought (and
continued to seek) to maintain their land, their independence vis-a-vis the
Bauan chiefs and their own religion and customs such as polygamy. The end
of the Colo war did not mark the end of Kai Colo resistance, but did mark a
shift away from warfare as a strategy of asserting authority for both the British
administration and for the Kai Colo peoples.”

Kanak relationships with the New Caledonia administration were punctuated
by a series of local wars from 1856 to 1879, and again in 1917, the so-called
last Kanak revolt. In each case, Kanak tribus sought to actively prevent and
defend encroachments on their society and lands though, as in Fiji, pre-colonial
political conflict persisted with Kanak represented on both sides. The legacy
of these conflicts was great, not only in practical terms (the loss of land, crops
and resource access) but also in the construction of Kanak as a threatening
other, needing to be contained and excluded from the project of settling and
transforming the Grande Terre agriculturally and economically. These wars,
which have been ably discussed by other scholars, indicate that recourse to
military measures to instil or to resist colonial order was not unique to the
New Hebrides.”” However, the longevity of the JNC and the continuation and
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frequency of punitive expeditions well into the twentieth century seem peculiar
to the New Hebrides, enabled by the combination of the limited official presence
outside Vila, racial discourse and inter-imperial politics.

Though technically identified as ‘acts of war, repressive naval measures were
generally deployed against individual acts of violent crime, rather than political
threats to the colonial state. The legality of such actions were the subject of
debate and critique within official circles but continued nonetheless at least until
1918.” Alongside the troublesome island geography, racialized constructions
of Indigenous society were deployed to counter critiques, and some officials
argued that swift and violent retribution was the only form of justice ‘natives’
were capable of understanding.

The role of gunboat diplomacy in the contact era has been the subject of
historical debate. Jane Samson’s work on the role of the British Navy in Pacific
colonization pre-1874 shows how naval officers constructed their mission
as one of ‘imperial benevolence. The navy had a crucial role in drawing
British authority into the region and legitimizing it ‘through the crafting of a
humanitarian mission to protect Islanders’” Naval intervention is framed as
a pre-cursor to formal imperialism, though they subsequently co-existed as
both British and French navies pursued punitive justice around the islands well
after colonization. Hardened racial bias triumphed over humanitarian ideals,
and practical expediencies trounced ineffective and time-consuming legal
procedures. The simultaneous condemnation of the violence between European
traders, recruiters and planters (who were often subject to vitriolic assessments
in official reports) and Islanders, and the continued condoning of imperial
acts of violence in the colonial period is a tension that highlights the limits to
imperial benevolence in the early twentieth century.

Focusing on New Caledonia, Isabelle Merle identifies similar language and
ideals of humanitarianism at play as France, the ‘nation of human rights, sought
to ‘protect a certain international image’”® The instructions of the Ministry of
Colonies regarding the treatment of Kanak, and advising against repressive
military expeditions, were constantly at odds with the views and actions of local
colonial authorities. In particular, the entrenched characterization of Kanak as
guerrillas and ‘savages’ rather than honourable soldiers in early conflicts enabled
continued violent reprisals by the state.” Although British protectionism has
received greater historiographical attention, both British and French colonial
ministries decried excessive violence against Indigenous subjects in the Pacific
and asserted their humanitarian motivations and credentials. Nevertheless, as the

realities of local circumstances and the pressure of anxious settlers undermined
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such ideals, authoritarian repression remained a key component in managing
Islanders in the New Hebrides and New Caledonia.

Throughout much of the nineteenth century, men-of-war constituted the
only form of British and French imperial presence around the New Hebrides
and other uncolonized islands. The 1877 British Order in Council establishing
the Western Pacific High Commission, the establishment of British and
French Naval Divisions in the Pacific and the 1887 Anglo-French Convention
establishing the JNC all served to formalize the role of the British and French
Navy as the vanguard of imperial contact with Islanders. As Scarr explains,
during the 1880s ‘in the absence of any jurisdiction over Islanders for offences
against British subjects, [Islanders] continued to be regarded as members of
responsible communities whose occasional violent acts must be interpreted
as acts of war and be answered accordingly’”” Naval bombardments were the
preferred sanction, especially when difficulties arose establishing the identity
of specific offenders.” This is clear in the tour of the Dives around the New
Hebrides in 1886, where Commandant Legrand reported on the attempt
to avenge the murder of Joachim on Malekula. In attempting to isolate the
guilty parties among the various allied and rival groups, he noted that ‘the
number of guilty increases each day, soon all Malicolo [Malekula] will have
taken part in the murder’ In the end, he reported satisfactorily achieving his
goal of ‘inflicting a punishment they will remember’, shelling and burning the
villages on Orembao from the ship as well as sending in Indigenous auxiliaries
to reconnoitre.” British naval commanders engaged in such tactics with some
unease and reluctance though alternatives were limited as their jurisdiction was
severely curtailed.

Colonists and officials advocated punitive justice for Islanders on the basis of
racial theories of criminality. Petitions, reports and correspondence repeatedly
asserted that swift and forceful eye-for-an-eye action was the only form of
retribution that ‘natives’ understood. In 1897 the president of the SFNH drew
attention to recent violence by ni-Vanuatu around Port Sandwich, Malekula. He
argued that more numerous and lengthy patrols of warships were essential to
prevent such incidents:

These violences are unfortunately neither a new nor exceptional thing. Each
year, from January to April, the European settlers are exposed to them and
the list is already long of those who have been victims in recent years. They
coincide too exactly with the absence of French and British warships in these
passages for it to be possible to doubt that they should be attributed to it and
that the indigenes believing their impunity, take advantage of this absence
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to satisfy their vengeance against Europeans and their flagrant natural
instincts.®

The salutary effect of naval visits on the European settler and trader community
were also acknowledged, as ‘everybody, traders and natives, is on highest
behaviour when the Man-of-war is in the neighbourhood’®

In the pre-Condominium era, official reports complained equally of the
role of reprobate European beachcombers and settlers in inciting intra-racial
conflict, through their recruiting practices, poor treatment of indentured
labourers, and interference with Indigenous women.*? Scarr notes that ‘men of
known bad character killed on the scene of their operations were generally not
avenged’ For example, no warship arrived to avenge Peter Cullen, a copra trader
and recruiter murdered after disturbing communities from Epi to the Maskelyne
Islands in the early 1880s and stealing women and children from Tomman
Island, not far from his Lemua Island station off southeast Malekula.** Naval
officers agreed: Cullen was culpable for his own demise. Naval officers similarly
declined to intervene in other cases, such as the murder of recruiters from the
Petrel in 1904 or of British settler Trumble in 1905. Commander Bigaut spoke
for many when he said Europeans were ‘very violent and too forceful; they pay
for their recklessness with their lives’*

In 1890, the Earl of Derby summed up the relationship between ‘savage’
Islanders and unscrupulous Europeans, linking troublesome Europeans, violent
Islanders and the deleterious impact of interaction:

Europeans of adventurous disposition or of damaged reputation visit or settle
down among the islands. They then trade with the natives for copra, béche-
de-mer, tortoiseshell, &c., and not infrequently in men and women. In return,
they, among other things, supply arms, powder, lead, dynamite, and spirits ...
the general effect of such intercourse is to make the savage more untruthful,
treacherous, and bloodthirsty than he was in his original state.*

Such views underpinned calls for greater colonial oversight in the islands and
continued to influence official reactions to violence and conflict in subsequent
decades.

There were ongoing critiques of this punitive style of Indigenous governance.
The reprisals, arrests and internments made by warships under the JNC banner
were condemned as early as 1894 as ‘retaliation and not an act of justice’® New
Caledonia Governor and French High Commissioner Feillet reported to Paris
that ‘the rights of indigenes against whites have no guarantee; the acts of the
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commandants of British and French vessels which are the police of the New
Hebrides do not fall within any jurisdiction and are subject only to public
opinion’® Such critiques were advanced to debunk the JNC and assert the need
for full French annexation. Indeed, as Rear Admiral Regnault de Premesnil
explained, repressive tactics were related to the lack of competent jurisdiction

over the territory:

The authorities of New Caledonia and Australia rightly refuse to receive and
judge indigenes arrested as guilty of a crime or an offence meriting a conviction,
and the only means of repression by the cruisers consists of sometimes burning
villages and killing, if they can, the indigénes who might not always be the
culprits.®

In the settler press of Australia and New Zealand, Presbyterian missionaries
similarly protested against punitive justice, critiquing French activities as
inhumane while advocating for British sovereignty over the isles.”

As the numbers of settlers increased, the colonial administrations felt
increasingly bound to protect them and their commercial interests. This was
particularly true for the French, who had greater economic interests in the
New Hebrides after the acquisition of Higginson’s land and trading interests
in 1894. As planters and traders could no longer be collectively dismissed as
lazy beachcombers or escaped criminals, eruptions of ni-Vanuatu-European
conflict or murders could not automatically be blamed on the newcomers’ poor
character or unscrupulous actions. The organization of planters and traders
into large-scale commercial and advocacy groups, such as SFNH or the New
Hebrides British Association, further swayed the national administrations and
the Condominium in the period after 1906. Not barring the continued vocal
confrontation between missionaries and other settlers (particularly regarding
labour recruitment and the sale of alcohol), the reconfiguration of the European
community’s reputation from disreputable to decent, economically productive
citizens facilitated the continuance of repressive tactics against ni-Vanuatu. As
early as 1881 the Earl of Kimberley noted ‘the strong feeling which prevails in the
Australian colonies that some steps are urgently needed for the better protection
of attacks on peaceful traders deserves consideration’®

Two decades later the French High Commissioner commended settler
patience in abstaining from ‘armed demonstration’ against ni-Vanuatu but
questioned whether they could be expected to maintain this in the face of
continued provocation and violence.”’ In December 1904 reports from New

Caledonia to Paris complained of the inability to legally detain, try or punish
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the men believed guilty of the murders of M. Le Bouhellec and his second Willy
Champion of the Perle.”* Naval commander Adigard proposed using force as
‘no injustice, no exaction, no act of brutality is alleged against the victims of
recent attacks. The indigénes only want to kill the whites, and they proclaim
it bluntly’®® A scribbled margin note proclaims this view is ‘faux] indicating
some internal dispute over understanding of ni-Vanuatu motivations and the
appropriate response. But it was unlikely to have dissuaded Adigard or local
settlers from viewing Indigenous attacks as unprovoked affronts on the rights
of hardworking planters to pursue their commercial ventures undisturbed.”* On

the eve of Condominium annexation in 1905, Adigard argued:

The settled whites became sedentary and colonists, consequently having a vested
interest to behave well towards neighbours and live in peace with them, on the
other hand monitored by warships that would not let them exercise abuse on
the Kanaks.”

By contrast, ni-Vanuatu were framed as suffering from the deleterious effects of
contact and had become, according to one commandant, ‘not more intelligent
but ... more scoundrel’*® This racial narrative set the scene for further settler
petitions and for aggressive naval intervention to continue.

Between 1904 and 1905, as Anglo-French negotiations over the archipelago
proceeded in Europe, a flurry of attacks, murders and discussions of punitive
activity occurred. On 3 July 1904 Sirguey, Pentecost and three Indigenous crew
of the French galley Charlaise were murdered at Malekula, and the murderers
disappeared into the interior, prompting the Governor of New Caledonia to
complain about the problems of surveilling recruiters and labour employers
as well as the general insecurity facing Europeans. If anything, he argued,
it was surprising violence was not more common when one took account of
‘the extreme savagery of the New Hebrideans, their vindictive character, of the
superstitions that reign among them’” The following year, La France Australe
reported on the expedition to avenge their deaths, where a village was burnt by
the Meurthe after the tribu failed to hand over the guilty parties as demanded.”
Referring to the incident and to the Perle murders of the same year, the New
Caledonian Governor drew attention to the accuseds’ impunity owing to the
curious diplomatic situation of the territory, which was exacerbated by the
suspected perpetrators being mountainous tribus and out of reach of all but
military expeditions. In consequence, he stated, ‘these tribus have become
extremely insolent’® The focus of anxieties on inland communities or ‘bush

natives’ reflected official views that the coastal Islander communities were more



214 Gender, Violence and Criminal Justice in the Colonial Pacific

civilized, less treacherous and more accommodating of European settlement, an
idea reinforced by missionary distinctions between Christian Islanders, located
primarily around coastal mission stations, and the heathen Islanders of the
interior.'®

The Condominium thus inherited recurring patterns of interaction between
naval vessels, settlers and Islanders as well as narratives of race and rival political
imperatives that justified continued repressive tactics. As the French resident
commissioner asserted in 1908, ‘the presence of warships is still necessary in the
archipelago. It helps maintain the indigénes’ respect while ensuring, through the
supervision exerted over recruiting vessels, the legality as well as the safety of
their operations.'”' Indigenous responses to naval violence sometimes reinfored
colonial belief in its efficacy. After Lanebon village was shelled by the Kersaint
in 1909 following a murder, the chief apparently ‘came on board of his own free
will and deposited £20 as a surety for good behaviour and stated that they were
much impressed by the firing ... The French Officials of the Commission having
declared themselves satisfied, the case is finished’!*?

By 1910, the JNC was instructed no longer ‘to punish the tribes en masse
but to search for the guilty and to seize them to remand them to justice’'®
Though almost annual naval expeditions in following years sought to arrest
the perpetrators of violent crimes, these attempts also involved the destruction
of villages, crops and pigs, resulting in gunfire and conflict between Islanders,
injuries and deaths on both sides.!” The expeditions thus remained military in
nature. While in principle the guilty individuals were sought, warships frequently
returned without the accused and in practice expeditions followed the concept
of collective responsibility and collective punishment of the tribe.'”®

Gilchrist Alexander, serving on the bench of the Joint Court from 1912,
recalled the typical punitive reaction:

Information would be received that a white planter or trader had been murdered
by natives on the island of Malekula or some equally wild place. After due
inquiry, a man-of-war would be dispatched to the place of the crime. A party of
bluejackets would be landed. Heavily loaded with rifles, ball ammunition, and
kit, they would be marched from the beach up to a native village through a bush
so dense that they could not see more than a yard or two. When, pouring with
perspiration and exhausted, they reached the village, they would discover only
a few old men or women and children. The supposed malefactors had fled or,
more probably, had been dogging the steps of the landing-force behind the thick
bush. After burning down the village and killing the pigs, the bluejackets would
retrace their steps and would be lucky to reach the beach without losing one or
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more of their number. Very often snipers waited, with rifles fixed to trees and
trained across the path by which the landing party made its way in single file. Or,
if it was not thought desirable to land, the ship would be content ... to shell the
village. This would be rough justice indeed, for, as like as not, the chief sufferers
would be the old men, women, and children.'*

Alexander paints a picture of colonial agents ill at ease, with limited knowledge
of Islanders and the geography, and fearful of ‘natives’ who were more adept
in their environment and aware of their opponents’ movements. His account
references recurring elements in official reports of such expeditions. The outer
islands and the mountainous interiors of the New Hebrides, Fiji and New
Caledonia remained troublesome zones for colonial administrations lacking the
resources to effectively incorporate such regions into their jurisdiction.'”

As in the pre-Condominium era, a punitive response was promoted as
most suited to local conditions. Such action was deemed more effective for
its speed: the cogs of European justice turned slowly, lessening the exemplary
effect for ‘uncivilised’ Islanders. Echoing reports from the 1880s, the first French
trimestrial report for 1916 argued that the warships’

swift justice is equally the only one that is accessible to the simplistic spirit of
the Kanaks. They find it natural that a wrongdoer suffers, as soon as he can
be apprehended, the punishment he has incurred. If this punishment is
delayed several months as a result of the difficulties of the investigation or the
complications of the procedure, they would not consider the motives anymore,

and on the contrary, would be inclined to consider it as an act of revenge.'®®

The report argued the injustices of trialling ni-Vanuatu under French or British
law would be greater and the Islanders — ‘much inferior than the natives of our
African colonies’ — were incapable of fulfilling the role of assessors if cases were
tried by District Agents. Continued naval tours by the JNC were presented as the
only viable option for justly dealing with the Indigenous population.

Similarly, in 1915, protesting attempts to reduce the role of the JNC, the
officer based on Epi, Ancelin asserted that the warship was the only real French

power, because it was

a material force that they can see, appreciate and evaluate. It is because of the
fear they have of it that we can obtain respect of our people and properties. It has
not always been effective, it is true, but as it is, our indigénes fear [the warship].
It exists; it can come. When? No matter, they simply know that it will come, that
it will take action more or less severely ... They fear the warship because it has
the force and the power, and they respect it because for them it also represents
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justice. Justice in the true sense of the word, sometimes lively, a bit brutal, but
more in line with the moeurs and habits of the indigénes.'®”

Ancelin linked the visible strength of the navy to its impact, suggesting the
importance of performative forms of justice in maintaining European authority
over the Islanders. He went on to argue that continued tours of French naval
ships were crucial to mitigate Presbyterian influence.!”® The operations of
commandants and naval ships were tactics in a battle to maintain influence vis-
a-vis their European rival as well as their Indigenous subjects.

Enabled by narratives of race, motivated by inter-imperial rivalry and
necessitated by the lack of effective law, naval vessels could take unilateral action,
as the Kersaint did in 1913, if the situation was construed as ‘urgent’ These actions
could be retrospective approved by the JNC: better to ask for forgiveness than
permission.! As Keith Woodward notes, scarcely a year passed without similar
violence."? In 1908, the ‘very highly respected’ and ‘popular’ Peter Greig and
two of his teenage daughters Ada Joyce and Elizabeth Marion were murdered at
Baldwin Bay, South Santo.'* Between October and November, the perpetrators
were pursued inland by three expeditions led by John Glossop, commander of
HMS Prometheus. Two of the murderers, Arumasanga and Tavoro, were caught
and tried by the JNC after being delivered by the tribe in hope of receiving
pardon and avoiding further naval violence. A third, Evunrere, was killed.
French Resident Noufflard considered the local indigénes had learned a severe
lesson.'** However, British naval officers felt that the eventual punishment of the
surviving murderers (deportation to Fiji) was inadequate:

Here we have a native, taken from his savage home, surrounded by antagonistic
tribes constantly at war with each other, committing a brutal outrage in
massacring a harmless white settler and his two young daughters transported

to Fiji to end his days in peace and quietness, no punishment and everything

found for him.'®

The establishment of an Indigenous police force under the Condominium
meant ‘for the first time’ officers penetrated well into the interior, ‘thanks to
the endeavours of miliciens indigénes.!'® Indeed, one of the accused himself
aided the expeditionary party after his companions had handed him over to
the Prometheus, and on this information Glossop attacked those indigénes
sheltering the other murderers."” In his annual report, the French resident
commissioner even optimistically suggested that, along with joint national
celebrations, ‘shooting side by side to avenge the triple murder’ helped bring the

two colonizing powers together."'® However, the expeditions were not without
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collateral damage, as ‘unfortunately, in the course of these operations and in the
fire of the pursuit, women and children were hit by volleys fired at the fugitives
who had taken refuge in the bush’'** Glossop and Johnson reported six women
and one child dead, along with pigs killed and huts destroyed.'?

The Greig case attracted much publicity in the Australasian and British
press, partly because of the gendered element in the initial murders and the
subsequent expedition. The report from the Kersaint noted that while the girls’
clothes were disordered and their skirts pulled up, there was no evidence of
rape.”? However, the murder of the ‘charming and accomplished’ Greig girls
and the respectable settler family were pointedly repeated in published accounts
of the incident to elicit sordid horror at the barbarity of the crime and sympathy
for the victims.'” Emphasis on the physical details of the girls’ murder sought to
accentuate the opposition between the savagery of the murderers and the civility

of the European victims.'*

In fact, the murderer-accused had formerly worked
for Greig, and his aggression was seemingly motivated by the non-payment of
wages.'* Such details did not make the colonial press.

The death of ni-Vanuatu women during the ensuing punitive expedition
placed a question mark over the morality of the JNC’s reprisals, as it seemed
the administration was equally guilty of barbaric acts. The treatment of women
was used as a marker of civilization and so the killing of Indigenous women
by naval officers upended European claims to moral superiority. In the House
of Commons on 1 March 1909, Liberal MP Sir Charles Dilke asked about the
death of ‘native’ women in the expedition, and the response was widely reported.
First Lord of the Admiralty Reginald McKenna expressed his regret but noted
that ‘the shooting of the women was due to the fact that owing to the clothes

they wore they could not be distinguished from the men.'*

In noting a lack
of distinction between the genders amongst South Santo Islanders, he implied
a more fundamental difference between ‘native’ and European society: the
failure to visibly conform to European gender distinctions suggested a lack of
civilization. Interestingly, the first-hand report from the expeditions acting
commander Johnson does not draw attention to dress; instead he only suggests
the bush made it difficult for the party to see at whom they were shooting.'*
Similarly, Glossop argued that the women of Santo did not, as on other islands,
wear ‘grass petticoats’ but noted the bush was so dense anyway it was impossible
to identify them.'? In justifying their actions to superiors and concerned London
politicians, the Admiralty reworked the meaning of gender: inverting concerns
for the protection of women and instead using the lack of gender division to

signal the un-European and uncivilized nature of these Islanders.
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Somewhat surprisingly, local missionary Joseph Annand did not express
recriminations over the women’s deaths. Rather he stated the ‘slaughter of their
women, painful though it may appear to many, had a very good effect upon the
bushmen generally ... this has been a severe but much needed lesson to man
Santo.'?® Certainly the impact of these expeditions was long-lasting. The Greig
and the 1923 Clapcott incidents ‘still soured relations’ with the government in
1950s Santo, ‘particularly because innocent women, including a girl, had been
killed during an expedition to capture Greig’s murderers.'® In addition, though
not mentioned, rape was a frequent fact of colonial warfare and may well have
occurred in naval expeditions - a further, unspoken violence.'*

In July 1914, the HMS Torch and the French Kersaint led an expedition to
Putermwomo village on Malekula to arrest the murderers of six mission teachers
killed the previous February."” On anchoring at Wala, the landing party consisted
of ninety-six men, including British and French seaman, members of the British
and French ‘native’ police, local guides and bearers. The column trekked into
the interior, where they found the village abandoned. They destroyed pigs and
yams, but on the second day, having exchanged occasional gunfire, which killed
one Islander of Lalip village, one guide, one Indigenous policeman, and injured
another five Indigenous policemen (at least two of whom died of their wounds),
the expedition was abandoned.

As Senior British Naval Officer John Ward reported somewhat laconically,
‘in summing up it cannot be said that the object of the expedition has been
obtained; no prisoners were taken belonging to Putermwomo village, and only
the pigs and stores of yams of that village were destroyed, whereas as French
commandant Roque stated, the expedition ‘cost dearly’ Having suffered greater
causalities, the French report was overall more critical, criticizing the quality
of the arms and that it would be ‘criminal’ if Indigenous police were not better
armed in future to suit their abilities and the local conditions.*? This incident
report recalls Alexander’s account of anxiety in the deep bush, as ‘there were
various alarms during the night ... the natives could be heard calling to one
another in the surrounding hills and intermittent rain throughout the night
added to the general discomfort. The failure was attributed in part to the
‘Bushman’s confederacy’ between various villages of the island.'* Similarly,
the losses sustained were for little return. Such events reinforced the view of
Malekula as a particularly turbulent island.

Two years later, the Kersaint returned to Malekula, this time accompanied
by HMAS Una to seek the men responsible for the murder of British planter
Bridges and his five children on 18 August 1916. Fifty-five Australian sailors of
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the Una, ten miliciens from New Guinea, thirty sailors from the Kersaint along
with twenty-five French-employed miliciens disembarked on the night of 2
November 1916, ready to begin the day-long march in the early hours of the next
morning. Arriving at nearby Boutarmar village, the New Guineans were sent to
reconnoitre and returned to report to Commander Jackson that the Islanders
were having a dance so it would be possible to surprise them as dawn arose.'**
On 4 November, as the attack quickly developed:

Four Bushmen were killed outright, one woman taken prisoner, the number of
wounded Bushmen is unknown, but from the screams there number must have
been considerable. The village was then burnt, including the ‘Sing Sing’ House,

which is a matter of great importance to the Bushmen."*

The retreating expeditionary forces found themselves under fire, and lost
nine men (predominantly Islanders), around 20 per cent of the landing party.
Commander Jackson reported, ‘the only method of progress was by raking
the cane grass with rifle fire and advancing in short rushes) killing numerous
other Islanders in the process.”** Unable to continue the land-based expedition,
the warships shelled the island.’” The expedition was heavily criticized in the
regional press.’*® The joint naval party suffered significant loss of personnel and
many more suffered from malaria, though the impact on Islander communities in
terms of deaths, injuries and the loss of food resources was far greater. The French
report argued the need for local military posts as in New Caledonia: ‘permanent
military occupation is the only way to pacify the country’'*

The Bridges expedition occurred at a moment of rising criticism of the
JNC and ambiguity about the role of the naval power in Condominium New
Hebrides. The expedition was deemed a failure and described in the local press
as a ‘fiasco. Critical as ever, Jacomb wrote, ‘a more lamentable story of muddle
and mis-management it would be hard to conceive’'* The killing of women in
these expeditions was of particular concern in 1908-9 and again in 1918."*! The
ineffectiveness of the expeditions was critiqued more generally: Felix Speiser
argued that while Islanders may have previously been frightened by men-of-war,
‘to-day they know that resistance is easy’.'*? Despite cries to the contrary from
settlers and some naval officers, the punitive methods of naval expeditions were
out of step with the new Condominium structures of rule. Officials discussed
stripping the JNC of its judicial powers in 1915 in favour of establishing courts
to try ni-Vanuatu and legislation was drawn up to deal with crimes ‘particular to
natives’ in 1916-17."* However, the New Caledonia Governor appealed to Paris
that the JNC be allowed to continue its work for the duration of the First World
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War, as the Joint Court was largely unable to sit. By 1923, concerned with unrest
on Santo and the murder of Clapcott, the British resident commissioner had
written that the reconstitution of the JNC was desirable.'*

The Condominium continued to rely on naval vessels to transport officials
as well as prisoners, and the island locale meant colonial power could never
be limited to land-based administration."® The joint administrations relied
on maritime support to effectively govern the archipelago. The relationship
between naval actions and administrative policy was often tense and contested,
particularly since naval vessels had greater scope to act unilaterally than did
the national administrations in Port Vila, as highlighted by the 1913 tour of the
Kersaint. However, the JNC was also, occasionally, a site of co-operation in an
Anglo-French relationship otherwise dominated by rivalry.

The continued joint Anglo-French reliance on repressive action contrasts with
a historiography that emphasizes the benign protectionist role of the British and
French Navy in Pacific imperial expansion in the earlier nineteenth century and
the bumbling nature of the Condominium administration in the early twentieth
century. At least until 1920, there was little distinction between acts of law and
acts of war in how the JNC dealt with ‘native’ violence in the New Hebrides.
Arrests, trials and punitive reprisals were employed concurrently during naval
tours of the islands.

Like the courts, punitive acts were performative: attempts to reinforce the
power of the JNC as an arbiter of justice through a show of power. Expeditions
often had limited efficacy for the state, but no matter when the aim was to be seen
to do something. However, as the Bridges expedition demonstrated, such actions
could prove costly and were increasingly hard for the colonial state to defend.
Despite the rhetoric of civilizing law and the various critiques of the continued
power of the JNC, the lack of effective administrative authority beyond Port Vila
or Efate meant that for many Islanders, encounters with colonial rule continued
to be through man-of-war visits into the 1920s and beyond.** The naval ship was
thus a key space of law, violence, and of the performance of authority, alongside
the colonial court and the mission station.

Conclusion

In contrast to the performances and narrations that dominated the New Hebrides
Joint Court and the Fijian Supreme Court (Chapters 2 and 3), this chapter has
demonstrated the ways that Islanders were frequently excluded from colonial
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courts and the resulting archives. Many Islanders and indentured labourers had
no opportunity to present their case as either victim or defendant.

In New Caledonia, serious crime or disruption by Kanak were often referred
to the Conseil Privé instead of the courts in the late nineteenth and early
twentieth century. This forum effectively guaranteed the administration had the
authority to interpret the law when a trial was unlikely to reach the outcome
officials desired. The Conseil Privé served as a courtroom without witnesses,
defence or right of appeal where senior colonial officials adjudicated and
delivered sentences. Sexual crimes, kidnappings and violence against women
were but some of a variety of offences dealt with but they often acted as potent
signifiers of the uncivilized and immoral nature of Kanak society, justifying
continued intervention through the Indigénat.

Similarly, in the New Hebrides the limited authority of the Joint Court
left space for the continued operation of the JNC in the colonial period.
While technically confined to acts of war, the humanitarian inclination of
naval officers contributed to the adoption of JNC trials and sentences from
the 1890s. However, the sittings of the JNC did not conform to colonial legal
procedure, and Islanders were disadvantaged by the refusal of the JNC to
admit representation or witnesses on behalf of the defence. Moreover those
arrested and charged before the JNC in 1913-14 became pawns in a wider
Anglo-French conflict, as the Kersaint sought to diminish Presbyterian
influence while Jacomb and missionaries vehemently protested against such
actions. Overall the impact of the JNC was significant, as encounters with
the ‘arbitrary tribunal’ of the JNC or other man-of-war visits remained the
primary contact for ni-Vanuatu with the colonial administration across much
of the New Hebrides.

As Chapter 1 noted, the capacity to extend European law into the outer
islands of the New Hebrides or ‘la brousse’ of New Caledonia was sometimes
simply lacking. However, deliberate colonial strategies for dealing with cases
outside the formal judiciary and conflicts over jurisdiction equally contributed
to determining whether crimes were tried in the colonial courts. Questions
of gender and intimacy were often central: sexual assaults were marshalled as
evidence of Kanak and ni-Vanuatu ‘savagery’ to justify the continuation of the
Indigénat by New Caledonia officials or punitive naval violence in the New
Hebrides. These different examples are emblematic of the way colonial courts
were constructed as incapable of dealing with the complex realities of Islanders’
lives and relationships, and thereby legitimizing alternative and often oppressive

strategies of law and governance.
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Islanders in New Caledonia, Fiji and the New Hebrides actively resisted (as
well as adapted to) intrusion into their society and livelihoods. The outbreak of
overt conflict such as 1876 in Fiji or the various Kanak ‘revolts’ in New Caledonia
demonstrate the ongoing negotiation of authority between the colonial state and
Indigenous groups as imperial administrations solidified their rule. The engagement
with varied strategies of rule in the Pacific was equally true of colonial states
themselves, as such military conflicts highlight. This was most prominent in the
New Hebrides, as the reprisals of the JNC co-existed with court-based jurisdiction.
Courts were thus one of many spaces in which Islanders, settlers, indentured
migrants as well as the colonial state itself managed interpersonal relationships, sex
and conflict in colonial New Caledonia, Fiji and New Hebrides.

Arbitrary tribunals and punitive expeditions reveal the contradictory
effects of law and colonialism in the islands: despite speaking the language of
humanitarianism, in practice the law was disregarded when detrimental to the
maintenance of colonial authority. This was most evident in the New Hebrides,
where the Joint Court made a show of authority and justice in Port Vila while
the JNC practiced a more authoritarian and repressive form of rule across the
islands. In the face of limit resources outside Port Vila, naval vessels were a key
point of contact between Islanders and the colonial administration. This is not
simply a story of the anxiety and precarity of colonial rule. Rather, the weakness
of the court system simultaneously and deliberately created space, and provided
cover, for colonial violence.

Official reports justified resorting to summary and violent forms of justice on
the basis of racialized perceptions of ni- Vanuatu, especially on the ‘wilder’ islands
of Malekula or Tanna. Gender strengthened this discourse. Islander ‘savagery’
was contrasted with the respectability of European settlers and families, with
the presence of women and children a signifier of the increasingly civilized and
settled status of these communities as in the 1908 Greig murders. Metropolitan
humanitarian critiques of punitive expeditions also drew on gender, concerned
that the collateral killing of women, as in 1908 and the 1916 Bridges case,
contradicted imperial ideals of benevolence and protectionism. Hence questions
of race, gender and law were tied up with broader questions and political debates
about the nature of empire in the Pacific. Scholars of Vanuatu from the 1940s
onwards suggest the longer-term social and political influence of these punitive
practices. On Santo, the intersection of local beliefs, intimate lives, violence and
reprisals (such as the Greig case or the 1923 Clapcott murder) is linked to the
emergence of anti-colonial movements.'”” For Islanders too, gender and justice

were central to broader understandings and approaches to colonial rule.
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In 1908 Inspector of Immigration Dobson reported on recent disruption at the
Waidoi plantation, near Suva in Fiji. Dobson noted that the sirdar DM managed
his labour through intimidation and violence, while the inexperience, youth
and frequent absences of the overseer meant his behaviour went unchecked. The
situation came to a head with DM’s attempted rape of two indentured women, J
and P, the latter of whom screamed for help. Some men of the plantation came
to their aid, assaulted DM, and ‘thinking that they had not done wrong by taking
the law into their own hands, they all trooped off to Naitonitoni and reported the
affair to Mr Spence the resident magistrate there’! The sirdar was hospitalized in
Suva as a result of the attack.

No charges were taken against either the men who assaulted him or the
sirdar despite complaints from other officials that proper procedure had not
been followed and the police had not been involved. In part, there was a lack
of evidence to support the case. More importantly, the plantation manager Mr

Powell did not want charges laid. He explained that

if they are proceeded with he will have much difficulty in maintaining discipline
on the Estate. He point[ed] out that the Sirdar was very badly beaten by the
labourers for his misdeeds and as he understood that no further action was to
be taken against the Sirdar he did not prosecute those concerned in the assault
for taking the law into their own hands.?

This incident embodies the intersecting and overlapping nature of the colonial
judiciary and other forms of justice discussed throughout the book. Though
not always recorded in the colonial archive, individuals and groups pursued a
wide variety of strategies for redress when their sense of justice was violated. The

Waidoi case underlines that direct, even violent, retribution was not necessarily
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considered at odds with that of the judicial system by labourers, colonists or
officials.

Alongside the courtroom, naval vessels, mission stations and plantations
thus remained sites of law into the twentieth century. Colonial lawmaking
was adaptable and diverse, accommodating such alternatives as long as they
did not directly threaten the prestige and authority of the administration. The
purpose and practice of criminal justice was nevertheless frequently contested
both inside and outside the colonial administrations of New Caledonia, Fiji
and the New Hebrides. The fragmented nature of colonial criminal justice is
reflected in the structure of the book itself, as comparisons do not easily fit into
a linear narrative. Consequently this conclusion reflects more broadly on the
convergences and divergences between the colonies studied, and what they
suggest for our understanding of colonial rule, of judicial institutions and of the
place of race and gender within them.

This history speaks to the colonial experience in other parts of the world,
notably Africa and the Caribbean, where empire was similarly characterized by
overlapping imperial powers, and in latter similarly across island space. I show
that focusing on the pragmatics of empire — an approach centred on institutions
and their functioning - is a valuable method for exploring the diversity within
and differences between individual colonies as well as the commonalities
between empires. Rather than comparing the differences between British and
French imperialism, it is worth examining the accuracy and relevance of such
comparisons by exploring the enactment of colonial rule at the local level.

The difference between French and British imperial policy for governing
Indigenous subjects from the late nineteenth century is generally characterized
as direct versus indirect rule. Indeed, Gordon’s policy in Fiji was archetypal
of British indirect rule, though it was underpinned by the administration-
sponsored scheme of Indian indentured labour immigration and girmityas
found themselves subject to direct and coercive plantation surveillance and
management, akin to slavery in nature. In New Caledonia, the repressive
Indigénat regime paralleled aspects of Fijian ‘native policy’ in co-opting
and reifying appointed male chiefs as Indigenous and administrative leaders
to coerce labour and maintain Kanak society at a remove from the penal
and settler community. Thus, as Lauren Benton argues in West Africa, ‘the
French and British patterns of establishing state hegemony, though somewhat
different in timing and certainly different in the rhetoric employed, were
structurally similar’® Whether based on the rhetoric of the Kanak threat in
New Caledonia or the paternalistic approach in Fiji, both colonies legally and
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geographically separated colonial subjects on the basis of race and hierarchies
of gender.

In Fiji this was achieved largely through the colonial judiciary itself. The
court and the magistrate were key to enforcing colonial rule, though the justice
that prevailed was that of the male chiefly elite in the village courts, of plantation
managers in the plantation courts and of white, masculine, racialized and
scientifically rationalized practice in the Supreme Court. By contrast, colonial
courts in New Caledonia were supplemented and frequently supplanted by
the summary jurisdiction over Kanak granted by the Indigénat to the Service
des Affaires Indigénes or the Conseil Privé. Kanak accused of serious crime,
including murder and rape, were thus often interned without trial, a practice
justified on the grounds of the Islanders’ perceived lack of civilization.

There were clear similarities between New Caledonia and the New Hebrides,
as the Joint Naval Commission (JNC) also exercised summary justice, often
violently, into the twentieth century. Representations of Kanak and ni-Vanuatu
as ‘savage, a view validated in both colonies by the perceived poor treatment of
women in island society, justified the official stance in both colonies that swift
and summary justice was best. Despite criticism, this rhetoric was important
in sustaining the role of the JNC under the New Hebrides Condominium and
the Indigénat regime in New Caledonia. The authoritarian and divided forms
of colonial justice in the New Hebrides were a result of local inter-imperial
politics more than deliberate policy, contrasting with the sustained adherence to
Britain’s ‘native policy’ in Fiji and France’s Indigénat regime in New Caledonia.

In all three colonies, the administrations faced similar challenges regarding
dispersal of personnel and resources over island space, defining jurisdiction
over different communities and understanding local social practices in order to
distinguish between thelicitand the criminal in cases involving intimate violence.
Cases of sexual crime most clearly revealed the limitations of judicial resources
and knowledge: they proved particularly thorny for magistrates as they required
intimate understanding of local custom and social relationships. Yet despite
the constraints, the courts made a substantial contribution to colonial rule in
New Caledonia, Fiji and the New Hebrides. In its opening decades, the New
Hebrides Joint Court provided a theatre demonstrating Anglo-French authority
and prestige. The incongruity of the multinational judiciary in the small and
otherwise under-resourced colony, and of the performances of co-operation
in an atmosphere of rivalry, led to satirical critiques such as Jacomb’s The Joy
Court and Cowell’s ‘Pandemonia. But the restricted function of the Joint Court

and its comic representations were politically useful: they supported calls from
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both British and French to replace the Condominium with either unilateral
colonization or partition of the islands. Moreover, the theatre of the courtroom
distracted attention from continued violent practices of rule over ni-Vanuatu
through the JNC.

The courtrooms of New Caledonia and Fiji had greater effective power
to try and sentence Europeans, Islanders and other immigrants for serious
crime, including rape and sexual assault. When appearing before the courts,
Kanak, Fijians and especially Indian indentured labourers faced high levels of
conviction and often harsh sentences. In the Fiji Supreme Court, where the most
complete trial evidence exists, the weight given to medical evidence reflected the
formulation of colonial law as a modern, scientific, male and European construct.
In the face of the seeming impenetrability of intimate aspects of ‘native’ life, and
ever-present concerns over the trustworthiness of non-Europeans, the rise of
medical examinations in rape and sexual assault cases seemingly promised a
more reliable form of evidence.

Individuals nevertheless contested criminal justice, its practice and meanings
from within the court system as well as outside it. In rape and sexual assault
cases before the Fiji Supreme Court, women were sometimes able, often with the
support of family, to use the court to redress violence. Even when constrained
or unsuccessful, these women chose voice, one option among varied alternatives
in addressing the trauma inflicted by such violence. But as defendants, men
sometimes articulated different understandings of guilt and of acceptable
behaviour that challenged European legal definitions of rape and sexual
assault. However, the court was just one means of achieving justice for Fijians
and Indians, or for Kanak and ni-Vanuatu, and many individuals were either
dissuaded from using the courts or strategically choose an alternative.

Indeed, the limits to effective jurisdiction in each colony allowed space for
the pursuit of justice by other means. Aside from individual acts of violence or
resistance, local and non-official forms of justice (such as the Tanna mission
courts, the Franceville municipality, violence and resistance on Fiji’s sugar
plantations and the Kanak-French wars in New Caledonia) often focused on
patrolling the boundaries of intimacy and morality or creating respectability
in an era of increasing cultural contact and social change. Read against the
grain, concerns over the control of relationships reveal both intimate lives
beyond the scope of colonial or other authorities and vibrant local cultures of
lawmaking. In some cases, colonial administrations accepted these divergent
systems of justice but intervened where they threatened colonial sovereignty
or prestige.
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In the context of flexible judicial practice, it is unsurprising that categories of
gender and race intersected with law in multiple ways: ever-present yet shifting
and unstable in their meaning and relevance in different cases, times and
places. Perceptions of these categories shaped who had a right to trial in certain
courts, who could adjudicate as judge, jury or assessor, and whose evidence
would be trusted. For example, the Fiji Supreme Court placed the emphasis on
women’s bodies, instead of their voices. Women’s bodies were also central to
highly publicized and political debates in which sexual crimes spoke to broader
concerns over race and the nature and purpose of imperial rule in the Pacific.
The sexual threat posed by ‘native’ men was used by Dr Crombie to protest the
inefficiency of Condominium rule in the New Hebrides, while anti-indenture
activists in Fiji turned the narrative of ‘black peril’ on its head to decry the abuses
of European men and of the indenture system. The murder of European women
and children by Kanak or ni-Vanuatu in inter-racial conflict and the perceived
need to protect women or avenge their death heightened settler anxiety and calls
for military protection or punitive expeditions in New Caledonia and the New
Hebrides. By contrast, the death of Indigenous women in Anglo-French naval
expeditions in 1908 and 1916 raised humanitarian concerns over the nature of
colonial rule in the New Hebrides. These varied cases indicate the way in which
individual lives and intimate relationships influenced the broader functioning
of criminal justice as well as imperial politics, often highlighting the fault lines
between racial and gender hierarchies and between claims to liberal equality and
illiberal practices in colonial contexts.

All books leave some questions unanswered as well as posing new ones.
In addition, a comparative project sacrifices some depth in order to make
connections and think across differing places. Future research in additional
archives has potential to add weight to, or complicate, the arguments made
here. In particular, the British, French and Australian naval archives would
complement the Condominium records to more fully understand the continued
role of naval power in the early twentieth century. Local and missionary archives,
especially for New Caledonia, might illuminate the gaps in the territorial and
colonial archives accessed, such as on the functioning of the Service des Affaires
Indigenes. The book has emphasized the value of examining criminal justice and
colonial rule through judicial institutions, their function and limits. Histories of
parallel and intersecting institutions, such as police and prisons, would situate
the courts as one technology of rule among others and further illuminate the
diverse and contested practices that constituted the colonial experience in
the Pacific. A systematic review of trial reporting in newspapers could enable
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a more qualitative comparison of charges, verdicts and sentences across the
three colonies, aided by forthcoming digitalization of these sources. Research
in Indigenous-language sources as well as oral histories would add invaluable
depth by expanding on Indigenous engagements with, and perspectives on, the
colonial criminal justice system and its legacies. This work is beyond my own
cultural expertise and positionality but is a direction I hope other historians will
pursue.

Finally, the practice of criminal justice and specifically the issue of sexual
crime in New Caledonia, Fiji and the New Hebrides, as well as the Pacific
generally, deserve a longer history. Sexual violence remains a recurrent problem
across Pacific Island societies, as elsewhere globally. In confronting this social
issue, post-colonial Pacific nation-states — and Territoire d'Outre Mer in the
case of New Caledonia - face continued dilemmas over legal pluralism and the
relationship between custom and law.* These challenges were not unfamiliar to
colonial magistrates, who influenced the legal structures and practices inherited
by post-colonial governments. As we have seen, colonial laws against rape
and sexual assault in New Caledonia, Fiji and the New Hebrides were often
ineffective in prosecuting sexual violence. Moreover, the judiciary frequently
compounded the hierarchies that contributed to the subordination of women’s
experiences and legal rights. The complexities of legal solutions to contemporary
gender-based violence thus have long roots that extend back into the earliest
years of colonial rule. What remains to be investigated are the continuities and
discontinuities between these years and the present, particularly in the context
of the legal and institutional changes arising from processes of decolonization in
the 1970s and 1980s.

Notes

1 C. D. Dobson, Inspector of Immigration to Agent General Immigration, 26/9/1908,
CSO 4431/1908, NAE

2 J. M. CO to Colonial Secretary, 7/11/1908, CSO 4431/1908, NAF.

3 Benton, Law and Colonial Cultures, 154.

4 Miranda Forsyth, A Bird That Flies with Two Wings: Kastom and State Justice
Systems in Vanuatu (Canberra: ANU E-Press, 2009).



Glossary

Adi Fijian female title
Arrété Decree, order (French)
Bagnards Convicts transported from metropolitan

France and other colonies to New Caledonia.
In certain circumstances, they were also
called forcats, recidivistes or concessionaires.
Bagne Penal colony (French)
Bislama One of the national languages of Vanuatu,
a pidgin language that emerged between
traders and ni-Vanuatu in nineteenth century
Vanuatu and derived from beche-de-mer, a
popular trading item of the period

Bose Vakaturaga Council of Chiefs, Fiji
Buli Local or minor chief/chiefs, Fiji
Brousse The bush, the area outside Nouméa and

colonial towns in New Caledonia

Canaque Colonial term for Kanak (Indigenous
Melanesian) in New Caledonia, or Islander
in Vanuatu/the New Hebrides, derived from
Hawaiian kanaka (person)

Colons French settlers

Commissaire-Délégué French Resident Commissioner, the New

de France Hebrides

Conseil Privé Privy Council, New Caledonia

Décret Decree (French)

Gendarme French police officer, representative of the
gendarmerie

Gendarmerie French military force charged with
maintaining public order

Girmit Indenture contract for Indian immigrants
to Fiji

Girmitayas Indian indentured labourers in Fiji
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Grand chef
Indigénat
Indigene

Indigeéne sujet non

franqais

Indigene sujet frangais

iTaukei
Kanak
Kastom
Libérés
Matagqali
Meke
Métis
Métissage
Milicien
Miliciens

ni-Vanuatu
Nolle prosequi

Ovisa
Pétit chef

Popinée

Glossary

Administratively appointed high chief, New
Caledonia

Regime of laws applied to Kanak in New
Caledonia from 1887 to 1946

Indigenous person, commonly used in colonial
period, French

Indigenous person who was a French subject, but
not a citizen

Indigenous person who acquired French
citizenship, generally by virtue of their
assimilation into French colonial society through
education, language fluency and social networks
Indigenous Fijians, the original inhabitants of the
land

Collective term for the Indigenous people of New
Caledonia

Custom, Vanuatu

Freed convicts

Fijian communities or clans, tied to land
ownership

Fijian dance or song

Person of mixed race, sometimes used specifically
to refer to children of French fathers and
Indigenous women.

Broad French term for biological and/or cultural
hybridity and interracial unions

French ni-Vanuatu or Indigenous police constable
Indigenous constables in the French Police Force
Collective term for Indigenous people of Vanuatu
Legal term used in English law where the
prosecutor terminates the case before the trial or
before a verdict is reached

Fijian police officer

Administratively appointed petty chief, New
Caledonia

Colonial term for a Melanesian woman, often the
partner of a European man, New Caledonia or
the New Hebrides



Ratu
Roko Tui

Sirdar

Syndics

Tribu

Tufala gavman
Turaga ni koro
Turaga ni lewa

Vunivalu

Vunivola
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Fijian male title, equivalent of Adi
Government-appointed district or provincial
chief/chiefs, Fiji

Indian manager on Fijian plantations, responsible
to a European overseer

Officers or officials, notably of the Service des
Affaires Indigénes, New Caledonia

French term for tribe, New Caledonia and the
New Hebrides

Bislama term for the New Hebrides
Condominium

Administratively appointed village head, Fiji
Fijian magistrate or judge

Paramount chief, honorific title for Cakobau in
Fiji

Scribe, Fiji
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