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Chronology of Modern Ukraine (1922-2022)

December 30, 1922: The Soviet Union is created. One of the four founding
republics is the Ukrainian Soviet Socialist Republic (UkSSR).

May—July 1928: The so-called Shakhty trial takes place. Fifty-three engineers
and technicians working in Donbas are accused of sabotage. Eleven of them are
sentenced to death. Five of them are executed.

October 1, 1928: The first five-year plan officially begins. Some 78% of invest-
ment is directed to heavy industry. Collectivization is planned to take place slowly
(17.5% of arable land is to be organized into collective farms), but in practice the
opposite occurs.

December 27, 1929: Stalin announces the complete collectivization of agricul-
ture and the abolition of the kulak class.

1932-1933: An unprecedented drought, forced collectivization, and unmeasured
harvesting lead to a severe famine. During the Holodomor, an estimated 7-7.5
million people in the Soviet Union die of starvation. Of these, 3.5-4 million
lived in the territory of the Ukrainian republic.

1941-1945: During World War II, Germany and its allies occupy the entire ter-
ritory of Ukraine. The war results in the deaths of more than five million people
in Ukraine, and the deportation of some two million people to Germany for
forced labor.

October 24, 1945: The Ukrainian Soviet Socialist Republic, along with the
Soviet Union, and the Belarusian Soviet Socialist Republic, becomes a voting
member of the newly formed United Nations.

February 19, 1954: Crimea, formerly part of the Russian republic, is annexed
to Ukraine by a decision of the Presidium of the Supreme Soviet of the USSR.
April 26, 1986: A major nuclear accident occurs at the Chernobyl nuclear power
plant in northern Ukraine.

August 24, 1991: Following an unsuccessful coup attempt against Gorbachev,
the Supreme Soviet of the Ukrainian Soviet Socialist Republic declares the
independence of Ukraine. The decision is confirmed by a referendum held
on December 1, 1991. In the referendum, which is held with an 84% turn-
out, Ukraine’s independence is supported by more than 90% of the voters.
This percentage is almost 84% in both Donetsk and Luhansk oblasts. Even in
Crimea, the population of which is two-thirds Russian, 54% of the referendum
voters are in favor, while in Sevastopol the percentage is 57%.
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e December 1, 1991: Leonid Kravchuk is elected the first President of Ukraine.

* December 8, 1991: In Belovezhskaya Pushcha, the leaders of three Soviet repub-
lics—Russia, Ukraine, and Belarus—sign a document declaring the dissolution
of the Soviet Union, the fifth point of which states that the contracting parties
will respect the borders, territorial integrity, and sovereignty of their countries.
The Ukrainian parliament ratifies the agreement two days later.

e December S, 1994: The Presidents of Ukraine, Russia, the United States, and
the Prime Minister of Great Britain sign the Budapest Memorandum. In return
for Kyiv’s renunciation of its nuclear weapons, the signatory powers guarantee
the inviolability of Ukraine’s borders, its territorial integrity, and its sovereignty.

This is the second international agreement in which Moscow guarantees respect
for Ukraine’s borders.

» July 10, 1994: Leonid Kuchma is elected as the new President of Ukraine. He
rules for two terms, until the end of 2004.

* May 28, 1997: Three agreements on the Black Sea Fleet are signed in Moscow
by the Russian and Ukrainian heads of state. The agreements settle the division
of the former Soviet fleet, the conditions of the Russian forces’ stay in the Sevas-
topol naval port, and the length of the lease, which is then set at 20 years.

* May 31, 1997: The Treaty of Friendship, Cooperation, and Partnership be-
tween Russia and Ukraine is signed. Clause 2 of the Treaty reiterates that the
Parties shall respect each other’s borders, territorial integrity, and sovereignty.
This is Russia’s third such guarantee.

* Jannary 28, 2003: Ukraine and Russia conclude a delimitation treaty on their
common borders. This is the fourth Russian guarantee of respect for Ukraine’s
borders.

* October 31, 2004: Presidential elections are held. The first round is won by the
pro-Western candidate, Viktor Yushchenko, over the Moscow-backed Viktor
Yanukovych by just under half a percentage point. With neither candidate win-
ning more than 50% of the vote, another round is held three weeks later.

* November 21, 2004: The sccond round of the presidential election is won by
Viktor Yanukovych by a margin of almost three percent, but there are serious
concerns about the fairness of the election. Widespread and proven fraud trig-
gers a political crisis, with tens of thousands taking to the streets demanding
a second round. Thus begins the Orange Revolution.

* December 26, 2004: A political compromise results in a rerun of the botched
second round of the November presidential election. This time Viktor Yush-
chenko wins with almost 52% of the vote. His opponent gets just over 44% of
the vote.

s January 1, 2006: Gazprom stops gas supplies to Europe via Ukraine for a day
and a half. The decision is triggered by an unresolved conflict between the two
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countries, but is also motivated by fears among the Russian leadership that
Ukraine will take a definitive turn to the West and distance itself from Moscow.
Russia tries to scare Kyiv by suspending gas supplies, but it causes most concern
in the countries of the European Union.

January 4, 2009: Gazprom stops gas supplies to Europe again. This time, no gas
arrives from Ukraine for almost three weeks.

January 17, 2010: Presidential elections are held. President Viktor Yushchenko
fails to reach the second round, receiving only 5% of the vote. Viktor Yanu-
kovych, who lost the 2004 elections, is the most supported candidate, with
Yulia Tymoshenko coming second. The gap between them is almost 10%, which
Tymoshenko manages to narrow to 3% in the second round, but fails to reverse
the result. Ukraine’s new president is Viktor Yanukovych.

April 21, 2010: Ukrainian President Viktor Yanukovych and Russian President
Dmitry Medvedev sign the Kharkiv agreement, extending the use of the port of
Sevastopol by the Russian navy in the Black Sea for another 25 years. The previ-
ous agreement granted the lease until 2017, while the new deal extends Russia’s
use of the port until 2042.

November 21, 2013: Ukrainian Prime Minister Nikolai Azarov announces
that Ukraine will not sign the Association Agreement with the European Union,
which has been ready for more than a year. The announcement comes just eight
days before the Eastern Partnership summit in Vilnius, where the Association
Agreement was originally scheduled to be signed. The postponement of the
signing immediately triggers mass protests in central Kyiv. After the use of force
by internal security forces against students who appeared peaceful in the heart
of the city, the protests turn into months of demonstrations that mobilize hun-
dreds of thousands of people. Thus begins the Enromaidan revolution or, as the
Ukrainians call it, the Revolution of Dignity.

January 22, 2014: The Ukrainian parliament removes Yanukovych from his
post as president, who flees Kyiv for eastern Ukraine.

February 26, 2014: For the first time, unmarked Russian army troops appear in
Crimea. They occupy the peninsula and prepare for the referendum on Crimeas
independence, which takes place two weeks later (March 16, 2014).

Second week of April, 2014: In three provinces of eastern Ukraine—Kharkiv,
Luhansk, and Donetsk—as in Crimea, the Russian army’s unmarked soldiers
appear and, with the help of some of the local population, begin to rebel in the
region. They are not successful in Kharkiv oblast, but they manage to control
30% of the other two oblasts by the beginning of 2015.

May 2, 2014: A serious incident in Odessa between forces supporting and op-
posing the new Kyiv leadership takes place, resulting in the death of dozens
of people. Pro-government protesters fear that the pro-Russian demonstrators
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are trying to force a turnaround in Odessa, as they did in eastern Ukraine a few
weeks earlier. An impartial investigation into the incident has not been carried
out to this day.

» July 17, 2014: A passenger plane flying from the Netherlands to Malaysia is shot
down by a BUK anti-aircraft missile over separatist-controlled areas of eastern
Ukraine.

* September 19, 2014: The first Minsk agreement is signed.

* August 2014 — February 2015: Protracted heavy fighting in eastern and
south-eastern Ukraine. Russian regular forces are occasionally involved in the
fighting, but Moscow denies this.

* February 12, 2015: The second Minsk agreement is signed between representa-
tives of the Ukrainian central authorities and the separatists in eastern Ukraine.
The German Chancellor and the French President accept that Russia is not part
of the conflict and is as much a guarantor of the agreement as Germany and
France. The agreement is aimed at halting months of fighting and providing
a framework for a solution to resolve the status of the breakaway territories in
eastern Ukraine.

* Autumn 2021: After autumn 2021, Russia starts massing a significant military
force, estimated at 150-170 thousand troops, on the northern and castern bor-
ders of Ukraine.

* December 15, 2021: The Russian Foreign Ministry hands over a draft treaty
to the US and the NATO representatives. In it, Russia expects a halt to further
NATO expansion, the withdrawal of NATO infrastructure to its pre-July 1997
state, and a moratorium on the deployment of strike weapons capable of reach-
ing Russian territory. Both the military organization and the United States reject
Moscow’s first two demands as groundless, while on the third they indicate their
willingness to negotiate.

* February 21, 2022: Russia recognizes the Donetsk and Luhansk People’s Repub-
lics as sovereign states.

o February 24, 2022: Russia attacks Ukraine.

Compiled by Zoltén Sz. Biré.



Preface
Henry E. Hale

On February 24, 2022, Russia launched its full-scale invasion of Ukraine, setting
in motion a bloody chain of events that would kill, wound, or displace millions of
Ukrainians. Ukraine’s successful resistance constituted a major surprise for many ob-
servers, with some Western experts and policymakers predicting Kyiv would likely
fall within three days. As I have argued elsewhere together with Olga Onuch, this
surprise was rooted in a variety of misunderstandings of Ukraine and Ukrainian
politics." While those concerning Ukrainian identity and national feeling have
received more attention since February 2022, one of the most important was a
misunderstanding of phenomena rooted in what this volume refers to as patronal
politics. Typically interpreted as “corruption” that constitutes a “deviation” from
“democracy,” these phenomena were sometimes taken to mean two things: first,
that Ukraine was a hopelessly corrupt country full of mercenary elites who could
casily sell out their national sovereignty; and second, that its political system was so
decayed it was likely to be unable to defend itself effectively even if it tried. Clearly,
something in this interpretation was off.

In fact, this reflects not simply a problem of lacking information about Ukraine,
a problem that more data might have fixed. Instead, it is part of a much bigger prob-
lem for global (especially Western) scholarship and practical expertise: The concep-
tual frameworks through which we typically interpret politics in Ukraine and many
other countries do not fit. As this book argues in the opening chapter, conventional
thinking looks at political regimes along a spectrum from democracy to dictator-
ship, with theory most developed with respect to the former pole while countries
more distant from this pole are studied primarily in terms of their deviation from
it. By describing the latter mainly in terms of what they lack (how they fall short on
measures of democracy), and—perhaps more insidiously—by describing them using
vocabulary tailored to such exercises, we have failed to fully appreciate the elaborate
political-economic-social systems at work there. While some new scholarship has
come to flesh out a better understanding of dictatorship as a political logic in its
own right,” the countries that appear to be somewhere in between remain a particu-
lar puzzle. And this has led us to be regularly surprised by major events, ranging
from the outbreak of revolution, the sudden collapse of dictatorships, and, in the
case of Ukraine, mass mobilization in the face of the Kremlin’s military assault.
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This volume argues that a patronal politics framework can go a long way toward
overcoming these problems, helping us better understand how politics actually works
in many countries of the world and hence helping explain and anticipate develop-
ments there. In essence, the term patronal politics captures systems in which people
primarily work through networks of actual personal acquaintance to achieve their
political and economic ends, including through the meting out of individualized
rewards and punishments. More generally, countries are high in patronalism when,
as Balint Magyar and Balint Madlovics have argued, their political, economic, and
communal “spheres of social action” are not separated in the way they are assumed
to be in the conventional wisdom.> One consequence is that the primary actors in
politics tend to be roughly hierarchically organized informal networks rather
than (as is usually assumed) formal institutions like “political parties” or “parlia-
ment” or even individual politicians. Typically, these networks seamlessly integrate
business and politics, with o/igarchs heading networks with a formal basis in the
business world and poligarchs heading those in which someone with a primarily po-
litical formal office or career also manages an extensive (and often illicit) economic
empire. Entities with seemingly familiar names like “parties” are thus not what they
seem, often being vehicles for a country’s major power networks, which frequently
seck to install their representatives not only in parliament, but also in parties of dif-
ferent (even diametrically opposed) ideological stripes, judicial institutions, “civil
society” organizations, and, of course, major mass media, which they traditionally
seek to control.

At the same time, these actors cannot be simply reduced to wholly cynical
“kleptocrats.” They have values like everyone else, and the system is sustained less
because the people involved support it than because they come to believe that “this
is just the way things are done here.” In fact, many people engaged in patronalistic
methods are actually seeking to serve the interests of others, sometimes even those
of their communities or country—they just believe that this is the most effective
means to get something done, perhaps the least bad among even worse alternatives.
So to simply observe “corruption” and think that people are therefore willing to sell
out something so valuable to them as their country is a colossal misinterpretation,
even though it might appear from the outside (even from other highly patronalistic
polities) that people can be bought off very easily. Vladimir Putin himself seems to
have been caught up in this conceptual trap: He did not realize that there is a big dif-
ference between buying the domestic political “goods and services” patronal politi-
cians typically peddle and attempting to buy their support for the murderous foreign
policy of a domineering neighbor. One thing that has united almost all of Ukraine’s
oligarchs with its citizenry (with a few exceptions discussed in this volume) is the
desire not to be ruled in dictatorial fashion by Moscow, and not to thereby risk being
disenfranchised by the Kremlin’s own (far more powerful) oligarchs and poligarchs.
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One of the major arguments of this volume is that Ukraine for most of its
post-Soviet history has been, in fact, a patronal democracy. At root, this reflects a
situation in which a country’s primary political networks maintain their indepen-
dence from one another and from any one single patron, such as the country’s presi-
dent, and traditionally compete for power and wealth (an enduring “competing
pyramid” situation).* It is a democracy because even though the competition might
be characterized as a contest among rival political machines, the competition is real,
its outcomes are uncertain, and voters wind up ultimately having a decisive say in
which side wins, so the machines compete for public support through mass me-
dia, spending, and other means at their disposal. Voting outcomes are typically not
fabricated since each side is strong enough to prevent the others from successfully
pulling off wholesale fraud. Helping anchor this system in Ukraine and many other
countries, I have argued, has been a constitution that promotes a division of state
power between two separate executive posts, usually a president and a prime minis-
ter.’ Thus when one side has made progress in bringing other major networks under
its control in Ukraine, the others have so far managed to thwart it—though usually
only with a crucial assist from public opinion and organized mass mobilization.
With illicit activity at its core, patronal democracy is far from the ideals of liberal
democracy, but it is a form of democracy nonetheless.

As it happens, while my own research reveals that these patterns hold very
broadly across a large share of the world’s countries, Ukrainian scholars have been
among the pioneers in the study of these phenomena. Some of the most important
work here has been done by Oleksandr Fisun, who works in the related theoretical
tradition of “ncopatrimonialism” and whose research on neopatrimonial democra-
cy in Ukraine has served as an important foundation for much subsequent work.
It is a great credit to this volume that he, along with a rising star in this field, Uliana
Movchan, contributes a chapter here that (in addition to its substantive argument)
also usefully clarifies the relationship between the notions of patronalism, as
de-veloped in this volume, and neopatrimonialism, a concept that has its own wide-
spread following in the Weberian tradition. In fact, what makes this volume extra-
ordinarily interesting is that it features the work of so many leading Ukrainian
thinkers (Vladimir Dubrovskiy, Evgenii Golovakha, Oksana Huss, and others) work-
ing on related topics. The result is a unique volume that sheds unprecedented light
on the workings of Ukrainian politics, both prior to and during the ongoing war
with Russia, helping explain the social resilience Ukraine is exhibiting today while
at the same time indicating how this resilience may help the country overcome its
patronalistic legacy.

Indeed, one theme running through the volume is forward-looking: What can
the theoretical approaches on display here tell us about the chances that Ukraine
will be able to shed the negative elements of patronalism, transitioning to a reliable
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rule of law and a more liberal democracy? Different chapters here highlight important
“anti-patronalizing” (my words) roles for patronal democracy itself, Ukraine’s re-
markably successful decentralization initiative that began in 2014, Ukrainian civil
society, and, of course, the impulse to civic activism given by the war, and especially
Russia’s February 2022 full-scale invasion. The chapters are duly cautious, however,
and also engage various challenges and potential pitfalls that even a victorious
Ukraine will likely need to address. For example, several chapters address the poten-
tial for anti-patronal reforms to result in a reduction of patronalism but with a rise
in dictatorship, while most chapters discuss conditions under which future reforms
could succeed or fail.

Overall, the reader of this volume will come away not only with a deeply en-
riched understanding of Ukraine and its possible futures. Indeed, they will also gain
new insight into the workings of patronalism generally, a phenomenon relevant
to many countries worldwide. The chapters here demonstrate the power of an al-
ternative approach that sheds “Procrustean” frameworks developed to understand
certain Western countries and instead takes seriously how local actors in post-com-
munist countries understand their own politics, supplying a vocabulary for this to
be more broadly understood. This arguably pertains (increasingly) even to contexts
like Hungary and the United States, which have not frequently been discussed in
these terms. In this way, this book should prompt us all to reflect anew upon our
own societies as well as upon Ukraine.
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Ukrainian Regime Cycles and

the Russian Invasion
Balint Madlovics and Bilint Magyar

1. Western illusions and the war: the need for a more authentic analytical
framework

Since the collapse of the Soviet empire, Western observers have repeatedly had
their illusions shattered by reality in the post-communist region. The first was
the illusion of democratization: that the change of the political regimes in 1989-1991
would be followed by linear progress towards liberal democracy, and that any
regime can be built on any kind of ruins of communist dictatorships.! In the case
of Russia, Vladimir Putin was heralded as a consolidator of Russian democracy,
described by Bill Clinton in 2000 as a leader “fully capable of buildinga prosperous,
strong Russia, while preserving freedom and pluralism and the rule of law.”* Most
recently, there was a widespread illusion in public discourse that war cannot happen:
that the invasion of Ukraine, a European country, is unimaginable, especially as it is
against the best interests of Putin’s Russia as well.?

What actually happened was that post-communist regimes which were seen as
mere “transitional stations” between dictatorship and democracy turned out to be
terminal ones. Putin did not consolidate democracy but eliminated existing plu-
ralism in Russia, instituting a single-pyramid hierarchy of patron-client relations
with himself as chief patron, ruling over politics, economy, and society alike. Finally,
on February 24, 2022, the full-scale invasion of Ukraine was launched by the
Russian Federation, starting war on a scale that had not been seen in Europe since
World War II.

The constant emergence of new illusions about the post-communist region
underlines that this is not a case of occasional misunderstandings, but that the
mainstream observers’ assumptions about the region are wrong. Both post-
communist institutions and the actors who operate them are different, and act
in different dimensions of rationality and calculations of costs and benefits, from
what Western observers implicitly assume based on their Western democratic expe-
riences. Historical, civilizational, and cultural factors shape the trajectories of these
countries, with the interplay of stubborn structures and reform attempts giving rise
to various patterns of path dependence and path creation. Trying to understand
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these processes from Western assumptions has resulted in a fundamental misunder-
standing of the past and present of post-communist countries—and this questions
the possibility of understanding their future as well.

This book, which is the first of two volumes of studies, focuses on the future
of the country currently under attack, Ukraine. While the present (at the moment
of submitting the manuscript) is about the ongoing war, destruction, and heroic
defense of the Ukrainian people, the country’s leadership and those following the
events as scholars or politicians abroad have to start thinking about what happens
next. What are the chances of Ukraine at a Western-type development? Can
any form of liberal democracy and market economy consolidate there? How has
Ukraine developed in the past, and what are the existing and forming struc-
tural conditions that will frame the efforts of rebuilding? What should we look
at, and what should be the focus of the decision makers? More generally: What
are the appropriate concepts and language for interpreting actors, institutions, and
dynamics in Ukraine?

Before the war, an attempt to answer the last question was made in two of our
previous books, The Anatomy of Post-Communist Regimes (2020) and A Concise
Field Guide to Post-Communist Regimes (2022).°> The conceptual framework pre-
sented there was a challenge to the mainstream comparative paradigm, which has
tried to apply the concepts of political science, sociology, and economics that were
developed for the analysis of Western-type polities to post-communist countries.
The “Procrustean bed of democracy theory”® meant that local political systems
have been described by concepts such as “illiberal democracy” and “defective de-
mocracy,” while there has been an attempt to shoehorn the economic systems into
the “varieties of capitalism” paradigm.® On the quantitative side, databases com-
piled for competitiveness reports (World Economic Forum), corruption (Trans-
parency International), and democratic functioning (Freedom House, Polity) assess
whether post-communist countries create a favorable business environment for
entrepreneurs, combat corruption effectively, and provide basic rights and liber-
ties to their citizens, respectively. These data are readily available for scholars who
wish to carry out comparative analyses of large groups of countries,” but they also
constrain scholars whose focus is inevitably limited to that selection of economic
and political factors that have been predetermined for the data collection. Sui
generis structures or institutions that only exist locally but define the workings of
post-communist political-economic systems are immediately excluded. Their ef-
fects, like low competitiveness and corruption, are noticed, but they appear only as
deviances from the ideal state of affairs and not as system-defining characteristics
stemming from deep sociological structures.

This chapter explains the basic concepts for understanding post-communist re-
gimes, presented in a comparative way, and tries to draw the key typological dividing
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lines between local phenomena and their Western counterparts. Outlining the basic
concepts of the framework, the chapter also attempts to expand the framework
developed before the war for war conditions and the possibilities of the Ukrainian
regime after the war. The next sections develop systematically, building on each
other towards a unified analytical construct: first, we dissolve three basic axioms that
hold in Western-type (liberal) systems but not in post-communist (patronal) ones,
leading to fundamental typological differences in actors and institutions; second, we
use the thus identified elements to define the Ukrainian regime (patronal democracy),
presented in a comparative manner with two “neighboring” regime types, liberal
democracy (represented by Estonia) and patronal autocracy (represented by Russia).
Next, we analyze patronal democracy more closely, particularly its cyclical character,
which is a key feature of the dynamics of the pre-war Ukrainian system.

After the Euromaidan Revolution (2013) and the Russian occupation of Crimea
(2014), Ukraine abandoned its habitual “ewo-vector policy” (towards the West and
Russia) in favor of a fundamental shifting to the West. Beyond a geopolitical turn,
this also involved a strong, people-driven'® attempt to break free of patronalism and
regime cycles—and this attempt deepened as the Russian aggression intensified. Just
as Russia’s previous efforts at forced integration or coercive prevention of its former
colonies to turn to the West were, to a large extent, counterproductive,' the 2022
full-scale invasion may constitute the final push for Ukraine from East to West. Cur-
rent tendencies (as they can be observed now, one and a half years after the start
of the invasion) point in the direction of anti-patronal transformation in post-war
Ukraine. However, this process is far from obvious or short-term: it will take a series
of reforms on the elite and the societal level, and domestic and international
supporters of the Ukrainian regime will have an important role in incentivizing its
transformation towards liberal democracy—a role they may fulfill only on the basis
of proper understanding of the reality of post-communism, Ukrainian regime
cycles, and the risks and opportunities the country will face after the war.

2. Outlines of a framework for analyzing patronal regimes: dissolving
three axioms

In our previous works, we proposed a systematic renewal of the language, vocabu-
lary, and grammar of the analysis of post-communist regimes, with a shift from the
Western-centered perspectives to context-rich conceptualizations.'” In practice, this
starts by dissolving three basic axioms of the mainstream comparative paradigm:

1. the separation of spheres of social action (political, economic, and communal)
is complete, and the connections between the spheres are formal, regulated,
and transparent;
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2. the de jure position of persons and institutions coincide with their de facto
position;

3. the state is an actor pursuing the common good, and public policy mis-
takes or corruption cases are not system-constituting elements but simple
deviances.

These axioms are hidden: they are implicit presumptions in the region’s analyses,
not unlike the wrongful assumptions on which the above-mentioned illusions were
based. A renewal of language is needed because the categories used by mainstream
democracy theory already contain these axioms; and as the axioms are rarely ques-
tioned or even realized, the applicability of the categories to post-communist re-
gimes remains limited. When Western observers speak about “governments,” “par-
ties,” “politicians,” “checks and balances,” or “entreprencurs,” they use concepts that
were developed for the analysis of liberal democracies, where the three axioms hold.
When Putin is called a politician, he is immediately put in the same group with the
likes of Joe Biden and Emmanuel Macron. De jure, or by their position designated
in their country’s constitution (i.., president), this may be legitimate; but the actu-
al, de facto situation is that they are completely different kinds of actors who fulfill
different positions in their regimes, and exercise different powers over a different
scope of actors and institutions.

2.1. Instead of the separation of spheres of social action—informal patronalism

The indiscriminate use of the language of liberal democracies brings in the implicit
axioms that need to be dissolved to create a new language. We may start with the
first axiom concerning the separation of spheres of social action. German sociolo-
gist Claus Offe distinguishes three spheres: political, economic, and communal,
each defined by its autonomous logic of operation with a distinctive set of goals.

As Offe writes,

political action is embedded in a state structure and framed within features such as the
acquisition and use of legitimate authority [and] rule-bound power for giving orders
and extracting resources. Its intrinsic standard of goodness is Jegaliry. Market action is
recognized by the contract-based pursuit of acquisitive interests [...]. Its standard
of goodness is success or profitability. Finally, communal action is defined by a sense
of reciprocal obligation among persons who share significant markers of identity and
cultural belonging [...]. The standard of goodness of communal action is shared values

and shared notions of virtue.”> (emphasis in the original)

The separation of spheres means that the actors” informal understanding of their
roles, actions, and motives are confined to certain spheres. For example, in a liberal
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democracy, there exists a distinction between a politician’s obligation to the state
and obligation to the family."* This kind of separation is reinforced on the level of
institutions with various control mechanisms: specific regulations and a series of
guarantees excluding conflicts of interests regulate the manner in which the spheres
interact and diverge. Similarly, if the separation of spheres is complete, economic
logic is separate from the political, and it refers to the specific rationale of entre-
preneurs, who may cooperate with politicians through regulated and normative
channels. In other words, the separation of spheres does not mean that politicians
and entrepreneurs are isolated from each other; on the contrary, the phenomenon
of lobbying (or rent-secking) is well-known in liberal democracies.' But in such
a relation, the politician seeks political benefits (campaign contributions to win
more votes etc.) and the entrepreneur secks economic benefits (getting favorable
regulations etc.). They want to strengthen their positions at the top of the hierarchy
of their own sphere of social action: they have separate political and economic ob-
jectives, and the benefits they attain also serve to reinforce their formal positions in
their own, separated sphere.' The politician does not become an entrepreneur, and
the entrepreneur does not become a politician.!”

When the mainstream democracy theory narrows its focus to political in-
stitutions (multi-party systems, elections, checks and balances, etc.), it implicitly
presumes that the center of a regime is, as in Western societies, a political sphere
with its own, autonomous logic. However, the separation of spheres of social action
is guaranteed only if the actors of the different spheres mutually respect each
other’s autonomy. If the relations between the actors remain voluntary, then nei-
ther of them is made to serve the will of the other, and therefore they can follow
their separate rationales. In the formalized lobbying relation, the politician and the
entrepreneur enter into a “business deal” with each other on a voluntary basis, as
autonomous parties. They come together and form a horizontal relation for mutual
benefit (free entry), and each party can exit the relation freely if they see a more
beneficial offer (free exit). In addition, the formal nature of the relations in a de-
mocratic regime also entails the separation of spheres, with the mechanisms of insti-
tutional control correcting deviations of political, economic, and communal actors
so that they do not achieve a critical mass, i.e., do not pose a threat to the system.

The situation changes when formal relations are replaced by informal ones,
and the people operating the institutions act by certain unwritten norms and inter-
ests rather than the expectations of the formal, constitutional order; and horizon-
tal relationships are replaced by vertical, patron-client relations, and therefore
one party (the client) loses, in part or completely, its autonomy to the other party
(their patron). This is the typical situation in post-communist patronal regimes,
which can be distinguished from Western-type non-patronal regimes by four ana-

lytical dimensions (Table 1).
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Table 1. Contrasting relations in non-patronal and patronal regimes.

NON-PATRONAL PATRONAL

Institutions formal informal

Regulations normative discretional
Authorization collective (authorization) personal (authorization)
Command bureaucratic / institutional chains clientelist / personal chains

By saying above that the people operating formal institutions act by “certain” un-
written norms, we meant that, in the post-communist context, they act by the
norms and interests of an informal patronal network. Such networks exist not
by virtue of bureaucratic, legally defined dependence but by the de facto power a
patron disposes over and can use to extort their client. This is made possible by the
second feature listed in Table 1, namely the discretional nature of regulations.
While non-patronal relations involve normative rules and impersonally provided
benefits or punishments to certain groups, patrons in informal patronal networks
select between actors on a personal and discretional basis. Rewards as well as
punishments are meted out with the exclusive, personal authorization of the patron
and by targeting the client, a person or an organization, directly.

Third, patronal systems place decision-making power into the hands of a single
actor, the patron, and therefore authorization held or given in these systems is
personal. This is in contrast to Western-type liberal democracies, which are char-
acterized by collective authorization and decision-making (i.e., bodies decide in-
stead of particular people) precisely to uphold impersonality and avoid arbitrary
decision-making. Finally, in liberal democracies private or public organizations
develop through bureaucratic, institutional chains with several levels of formally
defined actors and corresponding procedures. In patronal regimes, the organiza-
tions characterized by informal patronal relations depend on clientelist, personal
chains. Unlike the formal networks of horizontal, lobbying-type relations, an in-
formal patronal network is a pyramid-like, centralized hierarchy of several layers
of patrons and clients with clearly (though informally) defined competences and
prerogatives.'®

Informal patronalism contradicts the separation of spheres of social action,
as it allows actors who are formally confined to one (e.g. the political) sphere to act
beyond their formal competences, and exercise power in another (e.g. the economic)
sphere where their clients are located. This situation is prevalent in most of the
post-communist region, particularly the post-Soviet countries outside the gravita-
tional pull of the EU and the West in general. While the communist power structure
collapsed in 1991, the regime change was not followed in the European post-Soviet
republics by the consistent development of liberal democratic institutions but rather
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a presidential system that gave only limited rein to democratic institutions."” Even
the development of such presidentialism was in some instances preempted—or
accompanied during various crises—by the weakening of stateness and the appear-
ance of a sort of oligarchic anarchy in the wake of massive privatization.” Rather
than importing Western non-patronal values along with Western institutions, the
reality was that local forces, conditioned by civilizational attachments and the com-
munist past,”! occupied and populated the newly created political institutions. The
result was systemic duality: on the level of impersonal institutions, presidential
republics with separated powers and competitive multi-party elections emerged
(democratic transformation); while on the level of personal networks, informal
patronalism prevailed as the main factor of political regime dynamics (no anti-
patronal transformation).

Post-communist informal patronal networks are often called “clans” in the lit-
erature,”? while they can also be called adopted political families. The clans of
pre-modern society were, just like dynastic houses in feudal times, organized on the
basis of bloodlines, but they also took in outsiders as they expanded on a personal,
family basis. In adopted political families, kinship relations are supplemented by
quasi-kinship relations as the network (or its core of founders) itself is continuously
complemented by families not connected to other members by blood. The adopted
political family is a largely informal phenomenon, meaning not only that its ef-
fective hierarchy is situated outside (or above) the formal institutions of the state,
but also that the adopted political family has no legal form. It is a conglomerate
of political actors (party leaders, members of parliament, governors, judges, general
prosecutors, leaders of the tax office, etc.), economic actors (oligarchs with key
firms, banks, media, private and corporate philanthropic organizations, etc.), and
communal actors (church leaders etc.), all of which are tied together by an informal
hierarchy based on unconditional personal loyalty to the head of the network, the
chief patron.

The systemic duality of patronal regimes with multi-party systems means this:
what looks like party competition is indeed the competition of informal pa-
tronal networks; instead of political organizations engaging in political action for
political goals (the acquisition and retention of power), it is the adopted politi-
cal families who compete, driven by the twin motives of power concentration and
wealth accumulation at the expense of the state and society. The networks use the
parties, particularly the major players in the arena, as transmission belts: their func-
tion is to channel the informal agenda of political-economic motives into the realm
of formal, legitimate institutions of political governance.
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2.2. Instead of the coincidence of de jure and de facto positions— oligarchs and
poligarchs

The coincidence of de jure and de facto can be understood as the coincidence of
legal standing and sociological reality. In a liberal democracy, the separation of
spheres of social action also means that the role of the politician and the entre-
preneur is separated, and this is expressed in the corresponding terms as well. The
words “president” and “prime minister” used for political actors carry the implicit
presumption that they can be described by their legal titles, or that the powers they
have and the functions they fulfill in the regime are those assigned to their de jure
formal positions in the constitution. Similarly, concepts such as “entreprencur” or
“capitalist” imply they can actually use their capital, or exercise their de jure property
rights, defined and constrained by legal institutions, by their own volition.

In patronal regimes, legal standing and sociological reality are detached by
informal patronalism. As a result, the key actors of the economic and the political
sphere become the oligarch and the poligarch, respectively. We can define the two
as mirror images of each other: the oligarch is an actor with formal economic power
and informal political power; while the poligarch is an actor with formal political
power complemented by informal economic power.

When political actors become patrons in informal patronal networks, their ra-
tionale is no longer separated political logic but the political-economic rationale
of power concentration and personal-wealth accumulation. To paraphrase Max
Weber, they handle their authority as economic opportunities they appropriated
in their private interest.”> Although their personal wealth is secured from their po-
litical position and decisions, the poligarch’s illegitimate financial advantages far
overstep the limits of privileged allowances that could be related to their formal
position and revenues from classical corruption. In a liberal democracy, a politician
may be bribed and involved in various types of corrupt acts. Typically, such cases are
initiated by private actors like (major) entrepreneurs in a bottom-up fashion, where
the entrepreneur gets favorable treatment from the state and a bribe is given to the
politician. The entrepreneur does not become a politician and the politician does
not become an entreprencur; they simply become corrupt.

In an informal patronal network, it is not the bribe that connects corrupt ac-
tors to each other. First, the poligarch does not receive bribe money to carry out
corrupt acts but extorts protection money from the subordinated clients. They,
in turn, may not receive any extra payment for carrying out the patron’s decisions
but simply avoid discretional punishments. Second, a powerful poligarch can engage
in predation, taking over companies from disloyal or outsider actors and giving
them to the loyal clients.** The benefit of the poligarch in the case of predation is
the company itself, which becomes their de facto property in the sphere of market
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action via the clients they dispose over. The poligarch receives money not as a bribe
but as a dividend, alegalized rent obtained through the application of illegal means.
De jure, the poligarch appears as a high-ranking politician, confined to the
political sphere; de facto, the poligarch enters the economic sphere and also estab-
lishes land leases, real estate possessions, pseudo-civil organizations or foundations
sourced from public funds, and a network of companies through economic front
men who legally stand for their illegally acquired property and authority.
Regarding oligarchs, the term itself is also used for major entrepreneurs who
practice lobbying in liberal democracies, and parallels have been drawn between the
oligarchs emerging in the oligarchic anarchy of the 1990s and the “robber barons”
of the 19th century United States as well.” However, the ideal types of oligarchs
and major entrepreneurs can be distinguished by three analytical dimensions:

¢ the nature of political connections, where a major entreprencur has formal
relations dominantly influencing his economic activity (lobbying) and the re-
lationship is a voluntary deal (both parties retain their autonomy), whereas an
oligarch has informal relations dominantly influencing his economic activity
(embedded in the ruling elite) and has patron-client relations with a patronal
network;

* the nature of political favors, where the major entrepreneur enjoys normative
regulations and non-excludable favors (applicable to everyone in the industry),
whereas an oligarch enjoys discretional regulations and excludable favors (tar-
geted to certain people or companies);

* the nature of success, where the major entreprencur (1) becomes “major”
through technical/organizational innovation, and (2) remaining “major” de-
pends on continued market success (can remain profitable without political
favors), whereas the oligarch (1) becomes an oligarch irrespective of market
innovation (securing monopoly grants with state or patronal support), and (2)
remaining an oligarch depends on continued patronal success (managing to
have discretional privileges maintained).

The relations of oligarchs and poligarchs to cach other and the actors around
them are generally determined by their power and by how much they can break the
autonomy of the other (or, conversely, to resist attempts at domination). Accord-
ingly, the basic type of action of the oligarch is state capture, where corruption
vertically reaches the higher levels of the public sphere and permanently subordi-
nates political actors (and through them, state powers) to the oligarchs; while the
basic type of action of the poligarch is oligarch capture, when the poligarch (using
the power of the state) breaks the relative autonomy of the oligarchs and aims to
integrate them into his own chain of command. The former constitutes bottom-up
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corruption, reaching from the economic to the political sphere, while the latter
belongs to the category of top-down corruption, where the economic sphere is cap-
tured by the political one.

The question that has regime-differentiating significance is who is “the boss™:
who is dependent on whom, who gives the orders and who executes them. Do
the oligarchs capture certain segments of the state, or does the leading poligarch of
the patronal network in power, the chief patron, have the power to discipline and
domesticate the oligarchs? Of course, some oligarchs do not need to be captured
because they are part of the adopted political family (inner-circle oligarchs); some
others are captured by default because they have been created by the network and
are therefore completely dependent on it (patron-bred oligarchs). What needs to
be addressed is the situation of autonomous oligarchs who do not commit them-
selves permanently to any political force. Such oligarchs often had a significant
wealth to begin with, and secured their capital from positions weaving through
politics. Unlike crime bosses, they seck to secure illegal support for otherwise legal
economic activities by the means of corruption.” They may become founders of
their own networks after a while (and therefore become inner-circle oligarchs)
but they generally engage in state capture, “buyingup” elite-level political actors
(decision-makers, parties) and non-elite level ones (bureaucrats) for the purposes
of accumulating and protecting wealth.”” At the same time, they maintain equally
good relations with the major adopted political families: instead of patronal sub-
ordination to a chief patron, they try to keep their integrity and form horizontal,
“client-client” relations with the competing networks.?® This makes it possible for
them to “keep equal distance;” or more precisely, to maintain their option of free
exit. While the political actors captured by them are in patronal subordination to
them (no free exit), the autonomous oligarchs themselves are not subordinated,
and are able to change teams when elections or other political events shift the bal-
ance of power between the adopted political families.

The freedom of maneuver of autonomous oligarchs becomes sharply limited if
a political venture manages to monopolize all the political power. In the Ukrainian
regime characterized by a multi-pyramid patronal network no patronal network
or poligarch has complete control over the state. As a result, the oligarchs have more
options and means to exercise control over political actors. In contrast, the Russian
regime has a single-pyramid patronal network. In that system, it is no longer an
open question as to who the leader is: the chief patron, Putin, is evidently “the boss.”
Instead of elite accountability from the side of the (subjugated) oligarchs, their
power and position depends on their closeness to, and the whims of, the chief pa-
tron.” This is the situation of oligarch capture, where patronal relations also change
the sociological character of political and economic actors: the de jure ownership
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of the oligarchs” property is de facto exercised, at least partially, by the chief patron,
who therefore enters the economic sphere and becomes a de facto property owner
(even if he holds no property rights in the legal sense). On the other hand,
a multi-pyramid system is characterized by the numerous competing networks
and autonomous oligarchs who, through partial state captures, become de facto
political decision-makers through their network of clients (even if they hold no
state position in the legal sense).

2.3. Instead of the state pursuing the common good—corruption as a state
Sfunction

The third and final axiom holds that the state is an actor pursuing the common good.
When mainstream democracy theory speaks about “right-wing” or “left-wing”
actors, it implicitly presumes that they are ideology-driven, and aim at carrying out
a social vision by the instruments of public authority. At the same time, corrup-
tion is treated as a deviance: defined as “the abuse of entrusted power for private
gain,* it means the circumvention of state-created legal rules, and governments are
presumed to fight it accordingly in pursuit of effective and more rational govern-
mentality.*! This understanding of corruption implicitly assumes the supremacy of
the formal over the informal, that is, that public officials act and think primarily in
accordance with their legal position, and illegal abuses of power may happen only
secondarily. The state is understood by its formal identity: as dominantly an insti-
tution of the public good, with some subordinates who deviate from that purpose
and abuse their position by requesting or accepting bribes and appointing “cronies”
without a legitimate basis. Accordingly, private influence over the content of laws
and rules (in our terms, state capture) and the influence over their implementation
(in our terms, free-market corruption) are the two regarded forms of abuse.*

In order to understand post-communist regimes, we need to abandon this axiom
of the state persecuting corruption, and consider cases where the public interest
is not incidentally but permanently subordinated to private goals, determining
political decisions fundamentally, in a systematic way. This case and the case when
corruption is a pure deviance are the two endpoints of a scale of the relationship
of the ruling elite and corruption. This scale can be used to develop a typology of
states running, to different degrees and in different forms, on private rather than

public interest (Table 2).
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Table 2. A typology of states by the relationship of the ruling elite and corruption.

Intention of Discretional treat-
Interpretive layersof  Regulator's  thedominant  ment resulting from

the category intention institution corruption meets the
(form) intention of...

Monopoly of taxation ) neither the regulator,
normative .
(tax, rent, etc.) for . nor the dominant
State A . normative (formal state L
maintaining public laws) institution (non-
functions structural deviation)
1st feature + the abuse .
. neither the regulator,
of entrusted power normative .
Corrupt . i . nor the dominant
for private gain (occa- normative (formal state S
state . institution (non-
sional, non-patronal laws) o
. structural deviation)
relations)
. the requlator, but
1st + 2nd features + normative 9 .
Captured . . s not the dominant
patronal relations with | discretional (formal state o
state institution (structural
a permanent character laws) .
deviation)
1st + 2nd + 3rd fea-
tures + subordinated discretional both the regulator and
Criminal to and monopolized by discretional (informal the dominant institu-
state a political enterprise patronal tion (norm / constitu-
(governance led as a decisions) tive element)
criminal organization)

In a corrupt state, there is a conflict of interest between the ruling elite and the state
apparatus, where the latter attempts to enforce its private interests against the for-
mer. Corruption is endemic, rather than systemic: it is an informal norm of the
bureaucracy to request and accept bribes, but there is no organizing and regulating
action of a central will. This results in a large number of occasional transactions
between various people. In a captured state, the actors’ cooperation becomes more
complex and permanent given the corrupting actors from the economic sphere
are the oligarchs who establish informal patronal relations in certain segments of
the state machinery. The similarity of the corrupt and captured state is in their
bottom-up nature: corruption demand is situated in the economic sphere, while
the corrupt service is supplied by state actors. On the other hand, in a corrupt
state the frequent but still occasional cases of low-level corruption meet the
intention of neither the regulator (the one who makes the to-be-corrupted laws)
nor the dominant institution (which, in this case, is the formal, legal institution
that provides the actual framework of political action). Thus, corruption is
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a non-structural deviation, as opposed to the captured state where it becomes
structural deviation. The state as a whole does not run on private interest, but as a
result of state capture, the intention of the regulator becomes to facilitate corruption.

A state exposed to bottom-up forms of corruption is necessarily a weak state.
While the state apparatus gets orders from the ruling elite (i.c., laws are created
which the apparatus should enforce) it does not comply with these orders. Rather,
the members of the bureaucracy either make the enforcement of laws dependent on
the payment of bribes, or they start using state power for the predation of private
assets (see below). Under a weak state, which could be observed in Ukraine as well
as Russia in the 1990s, it is typical for members of the public administration to
become independent from central government, and to abuse their public positions
for private gain. They do so in a disorganized, highly competitive manner, and they
can do it either for themselves or for certain oligarchs who hire them.? This is
a typical phenomenon of developing states during periods of oligarchic anarchy,*
when the rulers are unable to exercise control either over the market for legitimate
violence outside the state or over their own (corrupt) bureaucracy inside it.

A strong state appears in the post-communist region when state power is
not shared between various competing patronal networks (top-down) and auto-
nomous oligarchs (bottom-up). When power is exercised by a single-pyramid
patronal network, aiming at the twin motives of power concentration and wealth
accumulation, corruption becomes a constitutive element of the regime and
governance is led as a criminal organization. Instead of being a deviance, corruption
meets the intention of both the regulator and the dominant institution (which,
in this case, is the informal patronal network), turning it into a centralized and
monopolized state function. Corruption that is still persecuted in such a regime is
the so-called unauthorized illegality, when a corrupt act is committed by someone
who (a) is not a member of the patronal network or (b) is a member but “steals too
much for their rank,” that is, beyond their authorization for corruption.*®

To sum this section up, dissolving the three mainstream axioms—about spheres,
positions, and the state—reveals the basic structure of post-communist patronal
regimes (Figure 1). For after the regime change engrained social norms of the lack of
separation of spheres were respected over the culturally rootless framework of liberal
democracy, formal institutions were systemically circumvented, and occasionally
transformed, in line with the informal social context. The supremacy of informal
institutions manifested itself, on the level of ordinary people, in widespread
corruption,® informal relations, and a lack of trust in formal institutions (which
often could not even develop to a degree that people could have started to trust
them);* and on the level of the elites, in the presence of informal networks and
the fact that formal administrative (state or party) positions became secondary to

informal positions in defining real power.®
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Figure 1. Schematic depiction of the basic structure of patronal regimes. Dark grey represents the
root cause, medium grey represents the consequences for personal relations, light grey represents
institutional consequences, and the lightest grey represents the systemic distortion following the two
lines of consequences.

Root cause Lack of separation of spheres of social action (in democratic environment)
Sodietal Informal relations Power&ownershi
structures P
Rulership Informal patronal networks Patrimonialization

structures (adopted political families)
systemic Centralized/monopolized forms of corruption
distortion P P

At the same time, patronalism, which had been exercised through formally imposed
relations, feudal and bureaucratic subjugation, could extend far beyond any single
formal institution in the post-regime change democratic settings. Informal net-
works have not just taken over formal institutions, and used them as fagades, but
they have also been organized into pyramid-like, hierarchical chains of command,
that is, informal patronal networks (adopted political families).

As Hale explains, patronalism embodies “the personalized exchange of concrete
rewards and punishments through chains of actual acquaintance,” as opposed to
“abstract, impersonal principles such as ideological belief or categorization like
economic class.”* Adopted political families typically cross class lines, and their
norms, as Collins points out, “demand strong loyalty [and] can conflict with the
identity of a modern bureaucratic state. Clans turn to the state as a source of patronage
and resources [...]. Clan members with access to state institutions patronize their kin
by doling out jobs on the basis of clan ties, not merit. Clan elites steal state assets and
direct them to their network. [...] The politics of clans is insular, exclusionary, and
nontransparent.”®

By directly merging authority over the circumstances of both political and
economic activity, the adopted political families establish conditions in which
political and economic power are heavily reliant on one another. There is no
economic power without political power (or at least a stake in the political
hinterland)* and political power cannot be without economic power.” Russian
analysts use the expression power&ownership (vlastersobstvenost) to describe this
interwoven state of affairs as an independent category.”

The informal capture of formal institutions by the adopted political families
and the oligarchs means that they increasingly treat public institutions as private
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domain, a feature termed patrimonialism by Weber and his followers.* When a
corollary of state capture by the oligarchs, patrimonialization is partial, and the
state is not under the control of a single oligarch; if a poligarch has the monopoly of
political power and controls the whole state, patrimonialization becomes complete,
and centralized and monopolized forms of corruption emerge. As informal
patronal networks dominate the political landscape, patronal regimes may see anti-
corruption campaigns of one informal network against another (as had been typical
in Ukraine before the war),” but no campaign that is indeed against corruption as
a deviation from the norms of the system as such.

3. Patronal democracy: an intermediate type between liberal democracy
and patronal autocracy

After the collapse of the Soviet empire, the independent countries all started from
the same ‘Square One’—communist dictatorship. There were different models
of communism before the regime change, including the more rigid, autarchic
classical model with a low level of burcaucratic professionalism and no access to
the West (USSR, Albania, Bulgaria, Romania, etc.) and the more flexible and
open models adhering to a kind of formal-rational functioning (Hungary, Poland,
Yugoslavia, etc.).* But each model shared two regime-constituting features: the
one-party system and the monopoly of state ownership in the economy. In our
terminology, this means that communist dictatorship was a single-pyramid
bureaucratic patronal regime. Unlike informal patronal networks that have no
legal organization, and are based on personal, clientelist ties and personal loyalty to
the (chief) patron, the communist single-pyramid ruling elite, the nomenklatura,
was a formalized entity based on burcaucratic ties and institutional loyalty to the
party.” Nevertheless, it can still be described as a type of (bureaucratic) patronalism
as it represented subordination in vertical relations and the allocation of resources
accordingly.®®

Starting from this position, post-communist countries followed different
regime trajectories (Figure 2). Analytically, the characteristics of the original system
could change in two ways: the single-pyramid system could be transformed into
a multi-pyramid system or the single-pyramid system could be rebuilt over time;
while bureaucratic patronalism could be replaced by non-patronal or informal
patronal systems. Logically, therefore, the following four options were the possible
regime destinations from the single-pyramid bureaucratic patronal system:

A. multi-pyramid non-patronal system (liberal democracy);

B. single-pyramid non-patronal system (conservative autocracy);
C. multi-pyramid informal patronal system (patronal democracy);
D. single-pyramid informal patronal system (patronal autocracy).
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Figure 2: Ideal typical post-communist regime trajectories. A, B, C, and D correspond with the listing
of possible regime destinations above.

Conservative autocracy
Liberal democracy P [ ] <+. Communist dictatorship
A
C
Patronal democracy L S Market-exploiting dictatorship
[ J

Patronal autocracy

In total, we speak in the post-communist context about two multi-pyramid systems
with pluralism of power networks (democracies) and two single-pyramid systems with
one dominant network that has subjugated, eliminated, or marginalized its com-
petitors (autocracies).”” However, this dimension of analysis—the presence or lack
of pluralism—still does not reflect on the sui generis feature of post-communist
regimes—the presence or lack of informal patronalism. Adding this dimension to
our analysis, the four regime types in question appear as two non-patronal regimes
(liberal democracy and conservative autocracy) and two patronal regimes
(patronal democracy and patronal autocracy).*

No conservative autocracy has developed in the region, although two
notable cases approaching that regime type should be mentioned. These are Poland
after 2015 (where Jarostaw Kaczynski has conducted an autocratic attempt from
liberal democracy, but created no informal network or patron-bred oligarchs)®!
and Georgia after 2003 (where Mikheil Saakashvili’s efforts to eliminate informal
patronalism were accompanied by autocratic tendencies and a disregard for the
rule of law).>> On the other hand, there are numerous examples for the three
other regime types among post-communist countries. For example, Estonia
became a liberal democracy after gaining independence in 1991; Russia went
through a period of oligarchic anarchy in the 1990s, followed by Putin’s rule
which consolidated a patronal autocracy; and Ukraine before the war showed clear
tendencies of patronal democracy. In the following, we use these three countries
to illustrate the functioning of the three regime types, as well as to underline the
differences between them in terms of their actors and institutions.
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3.1. Liberal democracy: the case of Estonia

Constitutionalism provides the framework from which the institutions of liberal
democracy can be derived. It starts from the notion of human dignity, and deduces
(1) the universal protection of human rights and (2) the people’s equal right to
have a say in how their life is governed. From (1) it follows that the scope of
political power must be limited; the state is, by definition, the monopolist of the
legitimate use of violence,*® but this power must not be used to carry out rights
violations. On the contrary, the raison détre of a constitutional state in a liberal
democracy is to prevent rights violations, and although it can be democratically
enabled to fulfill other (public policy) functions, even the people—typically the
majority—are prohibited from initiating centrally-led infringements of the basic
rights and liberties of others—typically the minority.* On the other hand, from
(2) it follows that the people must have an effective influence on lawmaking.
Be this influence direct (like in the case of referenda) or indirect (like in the case of
clecting representatives as lawmakers) it is a fundamental right of every citizen to have
some kind of control over the laws that will regulate them and their life in the polity.
The sociological guarantee of these principles is the plural and non-patronal
nature of the ruling elite. This means that numerous factions and autonomous
elite groups exist by virtue of the separation of branches of power (inside the state)
and the plurality of political and economic resources (outside the state, but also
among the central and local governments). In other words, there is open access to
political and economic resources, to use the expression of North and his colleagues
from Violence and Social Orders. As they write, in regimes like liberal democracy,

political parties vie for control in competitive elections. The success of party competi-
tion in policing those in power depends on open access that fosters a competitive econ-
omy and the civil society, both providing a dense set of organizations that represent
a range of interests and mobilize widely dispersed constituencies in the event that an
incumbent [...] attempts to solidify its position through rent-creation, limiting access,

or coercion.>

The elite structure of an ideal typical liberal democracy is presented in Figure 3.
The leading political elite in this regime respects the autonomy of other elites,
even within the public sphere, while the separation of social actions as well as the
division of powers within the political sphere results in a society in which no elite
is dominant. The political elite sets the legal framework and therefore defines the
range of options for the actions of the other elites, but it does not interfere with
the executive decisions of any members or groups of members. Political opposition
is legal and can operate unhampered in the process of public deliberation: the
people can evaluate the performance of the current government and the various
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alternatives to it (discussing phase, with an open sphere of communication); have
the alternatives to the government manifested in demonstrations and political
parties (associating phase, with the free exercise of the right of association without
state interference); choose an alternative in a race where the decisive factor is who
they prefer, not who can illegally access campaign funds or manipulate the electoral
system (electing phase, with fair elections); have the type of policy they voted for
embodied in laws (lawmaking phase, with decision-maker legislature); and have the
laws created by their representatives enforced, so their life is indeed governed in the
way they have chosen (enforcing phase, with equality after the law).>

Figure 3. Autonomous elites in the ideal typical liberal democracy.

Political Political Cultural Adminis-
(ruling) (opposition) trative

Estonia is probably the closest country in the post-communist region to the ideal
type of liberal democracy. Regaining independence after the collapse of the Soviet
Union, a new constitution was approved in 1992, and suffrage was extended to
people registered as citizens in a referendum.”” In the carly years, this also meant
the exclusion of a major segment of the Russian minority from suffrage.® However,
since 1996 the country has gained the highest country rating for political freedom
in Freedom House reports,® and it has done similarly well by the Liberal Democ-
racy Index of the V-Dem project.®” According to Hale, Estonia is among the less
patronalistic countries of the post-communist region, and even existing patronal
tendencies have been limited by a parliamentarist (rather than presidentialist)
constitution.!

The Estonian transition has been described as elitist and even “tutelary;
characterized by “the dominance of political elites in making decisions and steering
society in a direction that the elites see as necessary for the development of society
and the good of the people.”® Yet this has resulted neither in a dominant-party
system® nor in systemic corruption and the prevalence of oligarchs and poligarchs
devoted to power monopolization and personal-wealth accumulation.® According
to a recent Freedom House report, Estonian media are legally protected and largely
free of overt political influence, whereas media ownership is predominantly private
and subordinated to business interests rather than political interests (FH notes
“increased commercialization and undeclared advertising” as problems).® The
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economy has been dominated by entreprencurs, and not oligarchs, in competitive
markets, and consecutive governments have adhered to a conservative-liberal
economic program since the regime chamgc.é6

Naturally, separated spheres and the autonomy of the elites do not mean
there is no connection between these elites. Lobbying is ideal typical in liberal
democracies, and its reform has long been a topic in Estonian politics.”” There have
also been corruption scandals; the most serious ones being those of former Minister
of the Environment Villu Reiljan who was convicted by Estonian courts for seeking
a bribe of approx. €100,000, and favoring a long-time supporter of his party in a
land swap case.®® The magnitude of such cases, of course, pales in comparison to the
stream of corrupt monies and assets in post-communist patronal regimes.*

Estonian politics has not annexed the economy, and there are no informal
patronal networks either. Opposition parties have also been strong, law enforce-
ment is normative, and due to the proportionate electoral system, Estonian govern-
ments have usually been coalitional, with numerous changes of government.” Adding
to these features the internal dynamics stemming mainly from ethnic conflicts,”
as well as the emergence of identity politics and right-wing populism,’ we can say
that Estonia is generally not unlike Western liberal democracies ridden with similar

tendencies.”

3.2. Patronal autocracy: the case of Russia

In post-communist countries, the process of sub-elites becoming relatively autono-
mous began during the early regime-change process. However, the alignment of
individual autonomous elites into rival political-economic patronal networks
followed soon after, despite conditions that would have been typical for liberal
democracies. In those post-communist regimes where the rotation of rival political
forces persisted over time, there was a better chance for autonomous economic,
cultural, media, and other elites to take a hold of, or at least attach themselves to,
competing patronal networks that were unable to secure power exclusively, finding
subsistence under their wings. In the regimes where a single-pyramid patronal
network was established, in contrast, parallel to the removal of the balance and
autonomy of political institutions, the autonomy of economic organizations and
social institutions was also eliminated.

A patronal autocracy is the polar opposite of a liberal democracy: instead
of a multi-pyramid non-patronal system, it is a single-pyramid informal patronal
system. In contrast to the fixed and formalized system of positions of the
communist nomenklatura, the adopted political family is a formation composed
of an aggregate of formal and informal positions ordered into a patronal network.
Of course, the key positions of political power belong to it, meaning that the chief
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patron (typically the head of executive power) forcibly subjugates the legislative
and enforcement branches to its authority, and joins the formal positions of the
political elite with positions in the economic elite and other legally undefined,
informal positions through the appropriation of the state in the service of private
interests.

However, in order to extend their informal network beyond the formal
medium of state and party, the chief patron needs the monopoly of political power
and a functioning state. The latter was a particularly important issue in countries
like Russia, where the state became weak and even, in some respects, failed in the
1990s after the collapse of the Soviet Union. In a period of oligarchic anarchy,
the Russian state lost its monopoly of the legitimate use of violence as competitors
emerged, in large part from the organized underworld, who were treated as
legitimate providers of information, security, enforcement, and dispute settlement
by economic actors.” According to contemporary sources, even in 1998 twenty-
five hundred banks and seventy-two thousand commercial organizations had their
own security services in Russia.”” At the same time, both the state and the newly
formed private economy was surrounded and captured by a disorganized, multi-
pyramid setting of regional and nationwide oligarchic networks.”®

The first turning point of patronal politics in post-communist Russia occurred
in 1996. As Hale explains, it was then when President Boris Yeltsin

deployed his arsenal of sticks and opened his cornucopia of carrots to mobilize regional
political machines and major financial-industrial groups into a nationwide pyramid of
patronal networks capable of defeating a major political opponent in the presidential
race of that year. [...] The 1996 contest proved to all that Yeltsin’s presidential pyramid

was superior.”’

Yeltsin becoming a nation-level chief patron was a clear step from oligarchic
anarchy towards patronal autocracy. But he still lacked the monopoly of political
power and the strong state. Accordingly, Yeltsin’s period saw more state capture
than oligarch capture. In other words, he ruled in the shadow of oligarchs like
Vladimir Gusinsky and Boris Berezovsky, who owned substantial media empires,
and Mikhail Khodorkovsky, who was the country’s richest man and controlled
much of Russia’s natural resources as CEO of oil company Yukos.”®

Putin, who was named by Yeltsin as his successor in 1999, reformed the state
so it regained its strength,” and consolidated his power in the sphere of political
action with a landslide victory of his United Russia party in 2003.% This victory
enabled him to perform what journalist Ben Judah describes as “the great turn.”
As he writes, it “closed the era where he ruled like Yeltsin’s heir. It was the moment
when Russia lurched decisively into an authoritarian regime.”® Reportedly, Putin
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gathered 21 oligarchs for a meeting, informing them that they would be loyal
to him and not interfere in politics on their own.*? He also demonstrated what
disobedience would mean: Gusinsky and Berezovksy were forced into exile, giving
up their media empires to Putin’s patronal network, whereas Khodorkovsky was
jailed and his companies were taken over.® Khodorkovsky’s fate had a significant
chilling effect on the remaining oligarchs, who reportedly had to give a significant
portion of their property to Putin’s de facto ownership.®*

Sociologically, what the 2003 meeting with the oligarchs meant was a reversal
of patron-client roles. While earlier the patrons had been the oligarchs, and
political actors, their clients, Putin turned that upside down, replacing state capture
with oligarch capture. The resultant elite structure, existing to this day in spite of
numerous crises,” is a single pyramid with patronalized elites, which are not all
de jure incorporated but de facto subjugated. More precisely, three types of elite
position can be distinguished in a patronal autocracy (Figure 4):

* annexed, which means that the patrons of the single-pyramid network
are the primary decision-makers, and the annexed elite has no autonomy in
exercising its de jure powers (in Russia, this is the case with the state-based
clites, both administrative and law enforcement,® as well as the top members
of the economic elite, the oligarchs, whose property has a de facto conditional
character);¥”

* merged, which means that (1) the leading political elite is also part of the
leading economic elite, meaning the chief patron and his immediate and
regional sub-patrons are both political and economic actors (i.c., poligarchs,
such as the local governors in Russia’s federal subjects),* and (2) the ruling
and the opposition political elites are merged, with the real opposition being
marginalized or liquidated and the allowed opposition being domesticated or

fake (“created”) parties that serve the interests of the regime;¥

* constrained autonomy, which means that some segments of certain elites at
lower levels (certainly in no position to shape the regime) may remain outside
the chain of command of the single-pyramid system, either because they
manage to hide and escape the network (some experts estimate that the so-
called shadow economy accounts for at least half of the gross national product
of Russia)” or they can offer such low benefits or mean so little political risk if
left alone that the adopted political family regards them as irrelevant (such as
critical cultural or media actors who are “ghettoized,” limited in outreach, and
trapped in small circles where those who are already staunch opponents of the
Russian regime merely converse amongst themselves).”!
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Figure 4. Patronalized elites in the ideal typical patronal autocracy.
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Legend: Every triangle represents an elite group and the tops of the triangles, the tops of each elite
group. Overlap represents annexation and dashed lines, merger.

3.3. Patronal democracy: the case of Ukraine

Patronal democracy is an intermediate system between liberal democracy and
patronal autocracy. On the one hand, it is a multi-pyramid system, like liberal
democracy, since there are multiple potent power networks competing for power
and there is no one dominant network to upset the balance of power between the
actors. On the other hand, informal patronalism prevails, and party competition is
essentially the facade appearance of the competition of adopted political families.
There may be democratic parties on the fringes, but the main field of competition is
populated by patron’s parties, where the chief patron of each network is typically
cither the party leader or its top candidate. While in liberal democracies it is common
for party leaderships to resign after an electoral defeat, this rarely happens in a patronal
democracy with patron’s parties. In cases of such parties, it is the head of the party, the
chief patron, who actually defines the party, and not the other way around.

In liberal democracies, autocratic tendencies or the emergence of a patronal
challenger is an anomaly (like Donald Trump in the US).”* In patronal democracies,
patronal challenge is the norm. Each network aims at breaking down the democratic
system and establishing a single-pyramid patronal network. The key to survival
of patronal democracies is the dynamic equilibrium of competing patronal
networks. This may be understood as the patronal version of the maxim of
American Founding Father James Madison: “Ambition must be made to counteract
ambition.”” In other words, there are always attempts by patronal networks to
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break down the system (“dynamic”) but the competing networks are too strong,
and no patronal network has enough political and economic resources to achieve
a dominant, monopolistic position (“equilibrium”). This balance also depends on
the formal institutional setting. In a purely presidentialist system, the presidency
centralizes executive power in the hands of a single actor, and there are no similarly
strong positions in the regime in terms of political power. In contrast, in divided-
executive systems, where the president and the prime minister both have executive
powers and they are elected in different elections, cohabitation is possible: the two
executive positions can be filled by patrons from different patronal networks.”

As an ideal type, cach partially patronalized elite of a patronal democracy is
divided into three parts: one part patronalized by the patronal network in power;
one, by the patronal network(s) in opposition; and an autonomous part, the
members of which maintain equal distance from the networks, steering clear of the
patronal domination of any side (Figure 5). In other words, the pluralism of power
(or rather the lack of monopoly of power in the hands of a single pyramid) allows
the system to retain some democratic features:

* there is still a separation of branches of power, as the ruling patronal network
does not have the monopoly of political power to eliminate it (i.e., to carry out
an autocratic breakthrough);

* there is still public deliberation, as the competing patronal networks use
parties and the more-or-less balanced media in campaigns and competitive
elections, trying to convince the people to vote for their rule;

* civil society still has some autonomy, meaning the autonomy of four civil
groups with resources (entrepreneurs, media, NGOs, and the citizens, which
comprise the sociological basis of an effective opposition) is not eliminated or
neutralized buc still exists, allowing these civil groups the ability to shape the
dynamics of the regime.

Figure 5. Partially patronalized elites in an ideal typical patronal democracy.

Cultural

Political (ruling) \/ Political (opposition)

Legend: Every triangle represents an elite group and the tops of the triangles, the tops of each elite group.
Overlap represents annexation and dashed lines, merger. The opposition pyramid is ideal typically smaller than
the ruling one. (Note: in actual cases, there may be more than one opposition pyramid.)
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Patronal democracies are numerous in the post-communist region, including
countries like Bulgaria, Romania, North Macedonia, and Moldova. These countries
are among those that carried the most patronalistic legacies of the communist
rule,” but institutional factors (divided executives and/or proportionate electoral
systems), socio-political cleavages (ethnic, identity, etc.), and the general dispersion
of political and economic resources among the informal patronal networks
prevented the breakdown of the pluralism of the forming multi-party systems
by any one dominant network.” It is in this group that we find the key country
of this volume, Ukraine, which became one of the most prominent cases of pat-
ronal democracy after the collapse of the Soviet Union.

Already before the regime change, Ukraine showed elements of patronal
politics within the state party. According to Minakov, three regional groups—
from Kharkiv, Stalino/Donetsk, and Dnepropetrovsk—represented the three
largest party units and industrial clusters, providing factional competition and
alternately occupying the position of First Secretary of Central Committee of
Ukrainian Communist Party and Chairperson of the Council of Ministers.”” The
multi-pyramid system of competing patronal networks grew out of these roots
after the country became independent in 1991. Minakov lists the positions that
have been controlled by the Ukrainian informal patronal networks, in particular
the Dnipropetrovsk and the Donetsk regional groups, both of which cover large
portfolios of the elite groups showed in Figure 5:

* In the Dnipropetrovsk group, the informal patronal network of the Privat
Group has controlled separate members of parliament (MPs), parliamentary
parties and factions (from 1998), deputy heads of the National Bank, and
managers and board members of state-owned gas and oil companies; while the
Kuchma-Pinchuk clan has been a low-profile clan since 2005, with control
over separate MPs, deputy-ministers, and vice-general prosecutors.

* The Donetsk regional group is comprised of “old” clans that have controlled
the Party of Regions, vice prime ministers, governors, MPs, separate ministers
and deputy ministers, the Tax Administration, etc.; “new” clans that have
controlled governors and mayors of Donetsk (1996-2014), positions in the
Party of Regions, the Opposition Bloc, separate MPs, parliamentary factions
(from 1998), general prosecutors, separate ministers, etc.; and some smaller
and newer clans that have controlled judiciary/separate courts, the Central

Electoral Commission, separate ministers, and state-owned companies.”

Amidst intense patronal competition, Ukrainian oligarchs before the war had
considerably more autonomy than Russian ones, and the empowered oligarch-
controlled parliament guaranteed that poligarchs could be kept in check.”
According to the Ukrainian Society Survey of 2015, oligarchs were considered
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the most influential actors in Ukraine, with 44.6% of respondents choosing them,
while state officials were chosen by only 21.8%.'%°

There were several attempts to break down this competition and establish a
single-pyramid network in Ukraine. First, Leonid Kuchma in his first presidential
term managed to essentially coerce the parliament into changing the constitution
into a fully presidential one, and formed a pact with the emerging oligarchs that
allowed him to concentrate economic power as well as media control.'! While
this autocratic attempt proved successful in ensuring re-election in 1999, Kuchma’s
model change towards patronal autocracy was reversed by the Orange Revolution
of 2004, lecading the country back to a democratic setting.'> A new divided-
executive constitution was approved after the revolution, which provided the
institutional underpinning of the return of the regime’s competitive nature.'” But
the period 0£2005-2010 under President Viktor Yushchenko was still patronal with
strong presidential power. As Dubrovskiy and his colleagues point out, Yushchenko
“kept control over the secret service (endowed with the authority of investigating
economic crimes and corruption) and law enforcement represented by the Prosecutor
General’s Office (PGO), which was empowered to perform all investigations of
officials [...]. On top of this, a President had enormous control over judges. With
these tools in his hands, he or she could potentially blackmail any elite member, so full
(informal) control was only a matter of his/her willingness, skills, and impunity.”***

After Yushchenko was replaced, Viktor Yanukovych changed the constitution
unilaterally back to the initial, even stronger presidential arrangement, and made
a strong attempt at creating a single-pyramid patronal network.'”® However, civil
society in Ukraine was even stronger: the presence of deeply embedded patronal
networks on the one hand, and important socioeconomic changes that had given
rise to a so-called “creative middle class” on the other,'% resulted in a resistance that
culminated in the Euromaidan Revolution of 2014. This “Revolution of Dignity”
brought about not only the removal of Yanukovych, but later also an election that
was probably the fairest one the country had seen.!”” While anti-patronal elements
(as discussed by several authors in this volume) were stronger after the Revolution
of Dignity, the presidency of Petro Poroshenko still marked a return of the balance
of power of patronal networks, rather than the emergence of a liberal democratic

order. (

The anti-patronal attempt of the next and current president, Volodymyr
Zelensky, will be discussed in the next section.)

The pre-war trajectory of the Ukrainian regime clearly exhibits the kind of
dynamic equilibrium that is typical of patronal democracies. Figure 6 shows the
trajectory, modeled in the six-regime triangle shown above. Each point in the
trajectory represents the Ukrainian regime in one time period, and its position
is defined by eleven dimensions such as plurality of power networks, formality of

institutions, patronalism, and the limited nature of rule.'®
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Figure 6. Modelled trajectory of the Ukrainian regime before the war (1964-2022).
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The case of Ukraine also highlights the differences between a patronal democracy,
aliberal democracy (like Estonia), and a patronal autocracy (like Russia). These
differences are summarized in Table 3, containing the basic characteristics of all three
systems comparatively. First, the general difference in the elite structure of these
regimes lies in pluralism and patronalism. In a liberal democracy, the party system
is composed of non-patronal entities in horizontal and formal lobbying relations
with the economic sphere; in a patronal democracy, a number of patron’s parties,
with informal networks of relatively equal size, compete; finally, in a patronal
autocracy, the party system features a dominant patron party with opposition
parties being either fake or confined to a competitive fringe.

Table 3. Comparative summary of the ideal-type liberal democracy, patronal democracy, and patronal
autocracy.

Liberal democracy  Patronal democracy  Patronal autocracy

multi-pyramid multi-pyramid single-pyramid
non-patronal system | informal patronal system | informal patronal
system

politicians | politicians/poligarchs | poligarchs
autonomous MPs | partially patronalized | patronalized MPs

MPs
RULING ELITE
autonomous autonomous dependent
major entrepreneurs oligarchs oligarchs
autonomous elites | partially patronalized | patronalized elites
democratic political elites monopolistic
elite competing patronal patronal political

political elites elite
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Liberal democracy ~ Patronal democracy  Patronal autocracy

lobbying state capture oligarch capture
corruption asnon- | corruption as structural | corruption as
STATE-BUSINESS structural deviation deviation system-constituting
RELATIONS element
free-market patronal capitalism mafia capitalism
capitalism
free civil society free civil society subjugated civil
society
legitimacy challenger | legitimacy challengeris | accomplished
SOCIAL is an anomaly anorm legitimacy challenge
DYNAMICS stable equilibrium of dynamic equilibrium stable equilibrium
competing political | of competing patronal | of a single-pyramid
parties networks patronal network
(democratic (regime cycles) (autocratic
consolidation) consolidation)

The level of autonomy of political actors is the highest in a liberal democracy, where
MPsare notsimple executors of the will of their (formal) partyleaders orany (informal)
patrons like oligarchs but can shape, or at least have an effect on, policy decisions. In
patronal democracies, MPs are partially patronalized by adopted political families
(top-down) and autonomous oligarchs (bottom-up), but there is no total control
over the legislature and executive power by one party. On the contrary, there is more
of a “free market” of corruption: as a report claims, parliamentary seats in pre-war
Ukraine could be bought at around USD 3 million, which was shared between
party financingand the party leaders." Such “anarchic” corruption is eliminated in
a patronal autocracy, where governing MPs are predominantly political front men
of the chief patron and his close circles of decision-makers (the patron’s court), and
the legislature is only required to “keep the books” on decisions taken elsewhere,
in the realm of informal institutions. What matters is the extent of the majority of
the adopted political family’s parliamentary faction. The main difference between
patronal democracies and autocracies stems from this fact: the ruling adopted
political family in a patronal democracy does not have supermajority, or the power
to change constitutional rules one-sidedly.

Finally, the interplay of internal components in each regime produces a self-
sustaining equilibrium: the essence of each system is protected by effective
defensive mechanisms. In a liberal democracy, this essence of the regime is the
universal protection of human rights and the people’s equal right to have a say in
how their life is governed. These are embodied in limited political power and public
deliberation, respectively. In a patronal democracy, the essence of the regime is the
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competition of patronal networks: the plurality of informal power pyramids existing
in a dynamic equilibrium, with each network always trying to become dominant
but unable to do so. Finally, defensive mechanisms in a patronal autocracy do not
maintain pluralism but prevent it, protecting the unconstrained, monopolistic rule
of the chief patron. This is achieved mainly by neutralizing the four autonomies of
civil society (the autonomy of entrepreneurs, media, NGOs, and the citizens) that
guarantee the possibility of changes of government in democratic settings.

4. Regime cycles: color revolutions and the Ukrainian pendulum

4.1. The role of color revolutions in patronal democracies

Asan ideal type, patronal democracy is characterized by inherent disharmony
between the institutional system and the character of major political actors. A liberal
democracy is harmonic because its non-patronal institutions are matched with non-
patronal political actors. Disharmony is introduced when an autocratic challenger
shows up. A patronal autocracy is also harmonic but in an inverse way: patronal
institutions are matched by patronal political actors who have successfully built, as
part of a single pyramid, autocratic rule in their regime. In a patronal democracy,
patronal political actors operate in a non-patronal institutional system. There
is a lack of separation of the spheres of social action, not in a monopolistic way but
in the form of competing informal patronal networks, whereas the institutional
system is formally democratic and it nominally presumes the democratic nature of
political actors. We could also express the disharmony as follows: the limitations
on the leaders’ power and public deliberation have already been eliminated within
the competing patron’s parties, but on a national level both of these mechanisms
still exist. This means a constant gravitation toward eliminating the nation-level
defensive mechanisms as well, to be able to elevate the network’s elite interest on
the level of national policy. Indeed, the aim of informal patronal networks is none
other than harmony—not toward liberal democracy but toward patronal autocracy.

In Ukraine, autocratic attempts have been thwarted by the so-called color
revolutions. These were unlike the classical revolutions that took place in the
18th and 19th centuries in Western countries. There, the revolutions were against
feudal systems, where monarchs relied on numinous legitimacy (“by God”) and
the revolutions set out to change this pattern of legitimation to another one, the
pattern of civil legitimacy (“by the people”).!!! The “lawful revolutions”''? of the
regime changes in Central Europe in 1989 achieved, peacefully, the replacement
of the substantive-rational legitimacy of the party state with the legal-rational
legitimacy of a democratic system.



Ukrainian Regime Cycles and the Russian Invasion * 31

In contrast, color revolutions do not aim at switching from one coherent
legitimacy pattern to another but try to defend the initial, coherent legitimacy
pattern of democracy by overthrowing a corrupt autocrat. In 2004, the Orange
Revolution in Ukraine saw over 1.5 million people demonstrating at Maidan
Square in the center of Kyiv, protesting the close but apparently fraudulent victory
of Yanukovych, who was Kuchma’s presidential candidate. The peaceful revolution
succeeded when the Supreme Court ruled that new elections would be held, which
were won by Yushchenko, who was inaugurated in early 2005.'"* The Euromaidan
Revolution of 2014 was different, as it did not follow electoral fraud but another
kind of attempt to solidify the chief patron’s rule. Four years after Yanukovych
had become president (in 2010) and moved Ukraine closer to patronal autocracy
than ever, legitimacy-questioning protests were trigged by his refusal to sign an
Association Agreement with the EU, which meant an open rejection of the EU’s
sphere of influence for that of Russia—that is, the rejection of democratization
requirements for a larger room to maneuver for stabilizing patronal autocracy.
At the turn of 2013-14, large and eventually violent demonstrations broke out on
Maidan Square; the police killed over a hundred people and more than a thousand
were injured. Deadly political violence led to the defection of key supporters of
Yanukovych, who fled the country for Russia. Key political figures of the revolution
occupied leading state positions: Vitaliy Klichko became mayor of Kyiv and Petro
Poroshenko was clected president.!*

The color revolutions raised considerable optimism in Western circles. Placing
events on a democracy-dictatorship axis, a popular revolt replacing a repressive
system meant for them a step towards the democratic pole, i.e., Western-type liberal
democracy. However, color revolutions would rarely bring the expected results;
rather, they usually meant a fall back to the ordinary affairs of patronal democracy.'”®
Indeed, color revolutions are a defensive mechanism: a non-institutionalized “last
line of defense” to break autocratic actempts and push the regime back to the dynamic
equilibrium of competing patronal networks. While the Revolution of Dignity was
followed by stronger anti-patronal elements than the Orange Revolution, including
reform attempts and anti-corruption efforts of civil society (both discussed in more

detail in other chapters of this volume),"¢

we can say with respect to the regime that the
revolutions did not bring anti-patronal transformation. Although revolutionary
movements march under the slogans of democracy, transparency, and anti-corruption,
behind the democratic endeavor of the masses one can find the discontent of the to-
be-suppressed patronal networks as well. It is true that, without popular discontent
stemming from a breakdown of public deliberation, patronal networks are less able
to counter autocratic tendencies. But the opposite is also true: without the resources
of the competing patronal networks, popular discontent has little chance to stop the

ruling autocrat from breaking “fair,” democratic (patronal) competition.
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4.2. The cyclical character of patronal democracy

Ukraine’s pendulum-like movement between patronal democracy and autocracy
leads us to the concept of regime cycles, a term coined by Hale.!'” These cycles
typically involve back-and-forth changes on the level of impersonal institutions
(i.e.,ananti-democratic transformation followed by ademocratic one) while thelevel
of personal networks does not fundamentally change (i.c., there is no anti-patronal
transformation). Because of the structural factors mentioned above, autocratic
attempts are numerous but none can achieve an autocratic breakthrough; at
the same time, the reversal of patronal monopolization attempts do not remove
the patronal networks, nor the stubborn structures of the lack of separation of
spheres of social action that gave rise to them in the first place.'*

The cyclical character of patronal democracies manifests itself, most generally,
in the changing structure of elites (Figure 7). The multi-pyramid and single-pyramid
patterns, presented in the previous section, represent the endpoints of a scale of
elite pluralism in patronal regimes. In patronal democracies, neither pattern can
consolidate: the multi-pyramid is inherently in a dynamic equilibrium, whereas
the single-pyramid is never fully established. In other words, both structures are
challenged: the democratic one, by an autocratic challenger (the patronal network
in power, bringing about anti-democratic transformation and typically the
extension of presidential power at the expense of the parliament) and the autocratic
one, by democratic challengers (the people and the informal networks and oligarchs
who find themselves on the losing end of the autocratic change, bringing about
democratic transformation and typically the extension of parliamentary power at
the expense of the president).

Figure 7. The cycles of elite structures in patronal democracy.
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The ebb and flow of autocratic change and democratic backlash can be tracked
by political institutional indicators that show symptoms on the level of impersonal
institutions, such as the erosion of the rule of law, the independence of the branches
of power, and media autonomy.'”” In the dimension of personal networks, one
effect of the regime cycles that can be detected is the predation trajectory of
the regime in the economic space. In a liberal democracy, property rights are not
privileges: they are upheld impersonally, and actors do not need to participate in
politics to ensure their survival from expropriation.'® In post-communist patronal
regimes, the phenomenon of predation, that is, the illegal and coercive takeover
of productive assets (like firms and companies) for private gain is so common that
it has its Russian name: “reiderstvo,” derived from the English “raiding”'*' The
estimated number of successful reiderstvo attacks in 2005-2011 proceeded at a
yearly pace of more than 10,000 firms in Russia, and 1,300 firms in Ukraine.'*

During regime cycles, the sociological character of reiderstvo changes parallel
to the change of power concentration by the ruling network. To put it in terms
of a typology of reiderstvo (Table 4), “black raiding” is not typical in patronal
democracies. Indeed, it involves the direct threat or use of physical violence,
initiated by members of the organized underworld, and it is more typical of the
transitory period of oligarchic anarchy. The typical forms during regime cycles
are grey raiding—when the executors of predation are no longer criminal groups
but members of the lower, local levels of organs of public authority—and white
raiding—where instead of the legal environment being misused, it is adapted
and tailored to individuals and single companies in a targeted manner. The main
difference between these two types is the required amplitude of arbitrariness: The
amplitude of arbitrariness is defined by the range of state institutions controlled by
the predator(s), which determines their ability to command actors from formally
independent and autonomous branches of power (prosecution, police, parliament,
competition office, tax office, etc.). Simply put, the amplitude of arbitrariness is the
size of the “arsenal” of raiding “weapons,” and the ability to make state institutions
work in unison as cogs in a predatory machinery of discretional targeting and

takeover of private companies.'?
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Table 4. The cycles of predation in patronal democracy.

The initiator or client of the corporate raiding

Rival Organized
entrepreneurs | underworld
oroligarchs | (criminal
groups)

Low or middle
level public
authority

Organized
upperworld
(chief patron)

Strengthof ~ “Legitimacy”
the state of raiding

Anti-democratic transformation
(autocratic attempt)

Strong state
A White raiding

Unconsolidated
single-pyramid
system

Unconsolidated
multi-pyramid

Grey raiding system

\l

Weak state | Black raidin
’ Democratic transformation

(“color revolution”)

Criminal state Corrupt/Captured state Failed state
Single- . .
Institutional environment - Multi-pyramid
o pyramid
and features of the raiding - - - —
action Monopolized Oligarchic Competitive
Oligarch State capture n.a.
capture

The more power is concentrated in the hands of a poligarch, the wider their amplitude
of arbitrariness is; and the wider their amplitude is, the more instruments of public
authority they can mobilize, and thus shift from lower to higher “evolutionary forms”
of reiderstvo. In the multi-pyramid phase of the regime cycle, disorganized
state threats to ownership rights are prevalent: a large number of occasional,
uncoordinated predatory acts of independent actors, mainly oligarchs and informal
networks, using various corrupted/captured segments of the state.'* In the single-
pyramid phase, centrally-led corporate raiding becomes the dominant form of
reiderstvo, initiated by the head of executive authority, the chief patron, who can
combine white and grey raiding techniques against the prey owners.
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In Ukraine, these phases were observed most clearly before, during, and after
the Yanukovych period. As a tax official put it, ministries under Yanukovych became
“weapons of the Presidential Administration against any business,”'* routinely taking
over companies and moving them to the ownership orbit of Yanukovych’s adop-
ted political family (also termed the “Family” by Ukrainians, composed of people
with kinship relations—like Yanukovych’s son, Oleksandr—and quasi-kinship
relations—adopted and close associates). With the democratic transformation
brought about by the Revolution of Dignity, the level of power concentration
decreased, and predation also regressed in the regime to the previous dominance of
grey raiding by local and lower-level actors.'?

The cyclical nature of the political and economic dimensions, the relations
between the actors involved, and the solidity of autonomous positions can be
summarized in the changing patterns of political capitalism. A Weberian term
also prominently used by Randall G. Holcombe,'* political capitalism is an
umbrella term for capitalist economic systems which are characterized by collusive
corruption of governmental actors and major economic actors to a degree high
enough to influence the workings of the national economy (Table 5).

Table 5. The cycles of political capitalism and the relations of political and economic actors in patronal
democracy.

" . Initiating Types of Corruption
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Mafia pa state + Y
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First, the type of political capitalism observable in patronal regimes needs to be
distinguished from “crony capitalism”—a catchword for corrupt systems like the
post-communist ones.'*® The term “crony” or friend can express the informal and
personal nature of the relationships, but it also assumes, in the context of corrupt
transactions, parties or partners of equal rank (even if acting in different roles) and
implies voluntary transactions that can be terminated or continued by either party
at their convenience. The actors retain their autonomy, and cooperate to capture
markets: they close open markets by creating artificial monopolies to reap rents, i.e.,
profit stemming from the lack of competition.'”

On the one hand, the difference between cronyism and patronalism is the
vertical nature of relations. There is no free entry to the patronal network, only
adoption, being given access, or forced surrender; and no free exit either, only
exclusion. On the other hand, patronalism has variants based on the dimension of
pluralism. The key question of regime cycles is this: whether mafia culture can
rise to the rank of central politics and break autonomous positions in the state
(branches of power), the economy (oligarchs), and society (civil society); or whether
the capture of markets—as described above—will be accompanied by only partial
state captures by oligarchs and multiple patronal pyramids, which may be able to tap
illegally into current revenues of the state (kleptocratic state) but cannot carry out
centrally-led corporate raiding (no predatory state). In the former case, we speak
about mafia capitalism, the attempts at which could be observed in the Kuchma
and Yanukovych periods; in the latter case, we speak about patronal capitalism,
which is the more competitive landscape that is restored in the regime cycles by
democratic transformations. However, even in the anti-democratic, mafiotic phase
of the cycle, the single pyramid cannot fully consolidate: oligarch capture, which
is the element of full-fledged mafia capitalisms in patronal autocracies (like Russia

130 is never achieved, and the power of the autonomy of the to-be-

and Hungary),

subjugated economic and social groups repels domination attempts—only to start
the cycle over again.

5. The war and its effects: the possibility to break out of the regime cycle

S.1. Systemic consequences of the war in Russia and Ukraine

On February 24, 2022, a patronal autocracy launched a full-scale attack against
a patronal democracy. On the military front, this already indicates differences
in the social patterns of the Russian and Ukrainian armed forces, reflecting the
characteristics of their respective regimes, as discussed in a chapter in the next
volume.'*! However, the war also brought systemic consequences regarding informal
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patronalism in both regimes. Over a year after the start of the war, what we can see
is that the war has unleashed forces that have pushed both regimes out of their
previous equilibria.

In Russia, Putin already achieved an autocratic breakthrough in 2003, and put
an end to the anarchic pluralism of the 1990s. In the following years, the regime
started the long process of autocratic consolidation, which meant the elimination
of autonomous positions in the society in order to prevent the emergence of an
effective opposition.'* The Russian regime, despite the dominance of informality,
relies heavily on the expansion of state power and open state ownership, through
whichasignificant proportion of the adopted political family has been placed in state
positions with exceptionally high remuneration (several times higher than Western
salaries).!?> This meant not only that in the decade before the war there had been
an effort to eliminate “private banditry” at the middle and lower levels by pushing
the object of competition among informal actors (strictly at levels below the chief
patron) from corruption opportunities to better positions in the bureaucracy,'
but also that the leadership was confident in its own unaccountability: it did not
feel the need to keep its wealth and influence in (private) positions that would not
change hands in the case of a change in government. The Putin regime’s confidence
in itself was also underpinned by its ability to deploy a wide range of repression,
including outright violence, in the face of challenges to its consolidated state (such

135

as the 2012 series of protests' and the fate of major opposition leaders like Boris

Nemtsov and Alexei Navalny).'*

As Russia’s imperial expansionist instinct awakened with a perceived weakening
of the West,'”” the invasion of Ukraine moved Russia from autocracy closer to
dictatorship. The war has brought formal organizations and chains of command
(e.g. military, secret services, and state bureaucracy) to the fore, parallel to increased
political repression'*® and the devaluation and increasing vulnerability of oligarchic
elements. Justa few hours after the invasion started, Putin repeated his 2003 meeting
with the oligarchs when he summoned 37 of them to the Kremlin.'* Only this time
the meeting was not about the reversal of patron-client roles but delivering a threat
in a war situation to curb possible critical instincts. Just as in 2003, Putin’s words
were accompanied by deeds: retribution against critical oligarchs like Oleg Tinkov

)" and disciplinary measures within

(forced to sell his bank at 3 percent of its value
the patronal network (e.g., a new decree allowing the confiscation of the savings of
officials exceeding their income for three years)'* indicate the elimination of even
the limited bargaining capacity of informal power-holders.

The Ukrainian regime has also moved out of its equilibrium, although in the
opposite direction. The drive to break the logic of patronal democracy has been
a policy-shaping force since the Revolution of Dignity, but in 2019 it has risen to

the level of political leadership with the landslide victory of Volodymyr Zelensky.
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The new president came to power not only as someone who was not a chief patron
and had no patronal network of his own, but also as someone with a distinctly
anti-patronal agenda. This includes measures such as the anti-oligarch law of
2021, the register of oligarchs it created, and a number of related reform efforts
(the prohibition on the financing of political parties and the purchase of large-scale
privatization objects, e-declarations, increased taxes, etc.), which have also led to
episodes of conflicts with the oligarchs.'*

The 2022 invasion, beyond the terrible human and material damage, has
shaken the Ukrainian political-economic system to its foundations. Particularly,
it has pushed the four key players of the regime all in the direction of anti-
patronal transformation:

* the oligarchs, who have suffered heavy losses in the war, losing not simply a
significant part of their wealth and assets but also their markets (as later studies

in this volume will show);'%

* the state, because (1) the power of the leadership and its legitimacy in the eyes
of society have both heavily increased during the war (compared to 2021, the
positive image of the state has grown from 5% to 53%; the perceived effectiveness
of the state has grown from 45% to 93%; and trust in the President has grown
from 2.1% to 53.1%),"** (2) Zelensky is trying to exploit the situation for his
anti-patronal purposes, and even to take on oligarchs like Igor Kolomoisky,
who supported him in the presidential race,'* and (3) the Ukrainian state at
war cannot afford corruption, which causes large losses to the budget' and
generally undermines the effectiveness of the bureaucratic war machinery,'?
whereas maximizing the resources that can be involved in war (in the context
of an unequal fight with Russia) is possible precisely through unleashing the
power of volunteerism and autonomy, and through civil society being active
and “taking ownership” of the issue—i.c., the very opposite of patronalism;

* the Ukrainian society, which is increasingly shedding its post-Soviet identity
in favor of a national-civic identity (as detailed in another chapter in this

'8 and which is clearly committed in its geopolitical orientation to

volume),
the Western alliance system (positive attitudes towards Ukraine joining the
EU have grown from 48.5% in 2021 to 86% in 2022, while the same numbers

for NATO accession were 41.5% and 76%, respectively);'%

* Western external actors, as Ukraine seeks to join their system of alliance based
on and composed of liberal democratic regimes, and whose conditionality
criteria require reforms in the rule of law and anti-corruption.””

The nexus between these actors further strengthens the chances of anti-patronal
transformation. The issue of trust is particularly important here. According to
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a poll conducted in January 2023, 96% of the Ukrainian people trusted or fully
trusted the Armed Forces of Ukraine; 86%, President Zelensky; and 70%, the
National Security and Defense Council.’s! This is a necessity: a patriotic war can
only be built on the trust that the state must maintain towards civil society and the
population, as well as towards foreign donors. All these actors must be ensured that
their efforts will not ultimately serve corrupt, oligarchic ends. Without social trust,
there is no sacrifice, voluntarism, and creativity; and without the support of Western
public opinion, Western governments cannot support Ukraine, and credibility
would be undermined if it were revealed that funds were being dissipated through
corrupt channels. This is yet another sense in which the Ukrainian regime cannot
afford corruption, and this also explains (alongside Zelensky’s initial anti-patronal
ambitions) the regime’s anti-corruption moves such as the dismissal of Kyrylo
Tymoshenko, Deputy Head of the President’s Office, after a corruption scandal in
January 2023;'>* the February 10, 2023 search by the State Investigation Bureau and
the SBU of the premises used by the State Customs Service in Kyiv, Lviv, Ternopil,
Chernivtsi and Odessa; and the dismissal the following day of Ruslan Dziuba,
deputy commander of the National Guard in charge of the logistics division.'>?

The fate of the Ukrainian regime cannot be predicted at this point, as it
depends largely on the outcome of the war. But the observable trends point to
an unprecedented anti-patronal transformation. Assuming that Ukraine can
maintain its independence, reconstruction can begin on these anti-patronal
foundations, and thus there is a significant change for the regime to permanently
break the dynamic equilibrium of competing patronal networks.

S5.2. Possibilities and dangers: the threat of autocracy and the long road to an-
ti-patronal norms in the society

The possibility of anti-patronal transformation should not be mistaken for direct
movement toward liberal democracy. The development of a Western-type, “free
and fair” regime of political competition with separated spheres of social action
is but one possibility that can emerge in the wake of de-oligarchization. Another
possibility is development toward conservative autocracy: a non-patronal but
also non-democratic regime. In other words, while the regime cycles showed
that democratic transformation is not necessarily accompanied by anti-patronal
transformation, the opposite is also true: anti-patronal transformation may not
be accompanied by democratic transformation, or the return to pluralistic com-
petition, after the war.

We may call this “the Saakashvili scenario,” referring to the former president of
Georgia who rose to power as a result of the 2003 Rose Revolution. Like Zelensky,
Saakashvili (as a victor of the revolution) had immense popular legitimacy, which
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was embodied in winning a striking 97% of the votes in the 2004 presidential
election at 88% turnout.'* The Saakashvili government also had clear anti-patronal

ambitions (although from an ideology-driven, libertarian drive),'

and a genuine
reduction of patronalism in Georgia could be observed in the following years. By
shrinking the scope and extent of the state,' Saakashvili’s program reduced the
system of power&ownership by significantly weakening the power component:
state capture was reduced by leaving little for informal networks to capture. In
addition, the authorities followed a de facto zero-tolerance policy with crime and
corruption, with harsh sentences and a growth of the prison population.’” The
chilling effect of these changes contributed to the reduction of grand as well as
petty corruption, particularly in dealings with state bureaucracy, the education
system, healthcare, law enforcement, and the judiciary.’>®

On the other hand, the crackdown on patronalism was made possible by
disregarding critical components of the rule of law, such as the separation of
exccutive and judicial power. In the initial phase, Saakashvili’s judicial reforms
resulted in such centralization that the President personally presided over the

council of judges;"’

and what started as a response to the local reality of massive
organized crime ultimately became the source of an abuse of power. As Mizsei

reminds us:

Media pluralism suffered after the 2007 Imedi case, where the police used force to
disperse a demonstration, then the government ordered the closure of the Imedi tele-
vision stations and police damaged equipment in their central studio. The media sit-
uation suffered a further blow after the war with Russia in the summer of 2008. The
government did not tolerate dissent and became increasingly paranoid, seeing the hand

of Russia everywhere. [...]

At the beginning of the Saakashvili period, businesspeople associated with the previous
regime were often put in jail and released after a pledge to pay. At that point, it was
purely informal and could even be justified by the urgent financial needs of the new,
revolutionary state. This arbitrariness, however, never really ended. At first, it was an
understandable deviation from the rule-of-law which was considered to be temporary;

later, the Saakashvili team thought they could take shortcuts to reforming the state.'®

The Ukrainian case also carries the risk of such a scenario. Already after
Zelensky’s victory in 2019, concerns about the erosion of the rule of law were
raised.’ In the pre-war years, the Zelensky administration passed hundreds of
laws, and sought to increase presidential power at the expense of parliamentary
power. A paradoxical situation arose: reforms such as higher party control over the
MPs or decreasing their immunity are understandable from the point of view of
preventing state capture by oligarchs and introducing real accountability. However,
they also implied a significant concentration of power, meaning in practice increased
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control over central posts of the executive, legislature, and security organizations by
Zelensky and his circle.'?

The war almost inevitably accelerated this process, as the centralization of
power goes hand in hand with the state’s transition to war mode. In the wake
of the full-scale invasion, elections were suspended, protests were banned, and
martial law was introduced. The latter allowed for anti-patronal measures such as
the nationalization of five large oligarch-owned industrial companies in November
2022.'* At the same time, the government was also empowered to violate various
autonomies of civil society, citing the war and the prevention of Russia’s hybrid
influence. In the media field, alaw was adopted on December 29,2022 under which
the National Television and Radio Broadcasting Council (NRADA, the members
of which are appointed by parliament and the president) is able to temporarily
ban the work of online mass media without a court hearing, issue binding orders
to editorial offices, regulate the work of cable and online television operators,
and cancel the registration of print media.'** For similar, war-related reasons, the
Ukrainian Orthodox Church (Moscow Patriarchate), which is seen by many as
a Russian agent, has become an essentially persecuted church, with its activities
banned in a number of cities, several of its priests stripped of their citizenship, and a
presidential decree restricting its religious activities adopted in December 2022.'¢

In addition to such cases, it is worth noting some parallels between Zelensky’s
centrally led anti-patronal practices and the logic of an autocratic chief
patron’s governance of a patronal regime. First, a chief patron aims at creating a
single-pyramid patronal network. Zelensky himself is building his own pyramid
of power, which is not an informal patronal network (as it is not based on wealth-
accumulation and the discretional distribution of rewards and punishments) but
has strong elements of personalism and personal loyalty to the leader.'® Second,
the chief patron, as part of the oligarch capture, gives autonomous oligarchs a
choice: cither they can enter the single-pyramid network (adopted/surrendered
oligarch), they can become its adversaries (rival/liquidated oligarch), or they can
try to remain neutral, and not to impede the chief patron’s interests (fellow-traveler
oligarch). The Ukrainian adopted political families under Zelensky were presented
asimilar choice, and they could choose between political loyalty (e.g. Privat Group),
animosity (e.g. the Poroshenko, Akhmetov, and Medvedchuk clans), and neutrality
(e.g. the Boyko and Grigorishin clans, and the remaining parts of the Industrial
Union of Donbas).!¢”

Finally, and paradoxically, a similarity can also be observed with regard to
Zelensky’s anti-oligarch law. A chief patron, while eliminating the separation of
powers at the national level, takes care to separate resources of power within the
adopted political family. This means that in the hands of a client (e.g. a subordinate
oligarch or poligarch), there can be no combination of “branches of power”
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that would enable the formation of an alternative center of patronal influence.
Such “branches” include executive power, party power (party background), and
economic and media power at the national level.’® When the Ukrainian anti-
oligarch law defines oligarchs as having three of four characteristics (participation
in political life, significant influence on the media, owner of a monopoly, owner
of assets worth more than 1 million times the Ukrainian living wage), it is in fact
following the same logic: it is trying to prevent the concentration of political and
economic resources outside the state that could be used by an alternative power
center for patronal influence.

Of course, it can be argued that in a patronal autocracy these characteristics
protect autocratic power, while in the regime of a democratic leader they are inten-
ded to prevent and remedy the patronal degeneration of democracy. Also, martial
law-related measures are introduced as temporary measures, which represent
a provisional suspension of the logic of democratic competition in times of war.
However, in Georgia in the Saakashvili era it could be seen that temporary measures
can indeed become permanent; and there are many historical examples in Western
democracies as well of measures introduced in response to emergencies not being
phased out once the danger has passed, but becoming part of the “new normal”'¢
The danger of not letting go of power, even if not for corrupt or self-interested
reasons, raises the possibility that instead of liberal democracy, the Ukrainian
regime will eventually move towards conservative autocracy (Figure 8).

Figure 8. Possible trajectories of the Ukrainian regime after the war.
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However, three factors point against this scenario. The first is that with the
revision of the electoral code coming into effect in January 2020, the mixed-
member majoritarian electoral system of Ukraine was replaced by an open-list
type of proportional representation.”® This goes against the typical practice of
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post-communist autocracies, where changes to the electoral law (as in the Russian,
Hungarian, or Moldovan cases) have always been made in the direction of a
majoritarian system, i.e., to make it easier for the incumbent chief patron to retain
a constitutional majority. Second, autocratic rule is not what the society demands.
On the contrary: in January 2023, a national average of 94% of Ukrainians
said that it was important for them that Ukraine becomes a fully functioning
democracy (as opposed to 76% in December 2021), and by this the three most
important things they meant were freedom of speech, equal justice for all, and free
and fair elections.””" Third, Ukraine is urgently secking to join the EU and NATO,
which again prevents the regime from choosing an autocratic path of progress.

The democratizing effect of Western alliances is well documented in the litera-
ture, especially in the pre-membership period, when countries are actively trying to
meet the criteria for entry.!”> Demanding such criteria from Ukraine (instead of a
fast-track procedure) should have a similar effect in helping avoid the Saakashvili
scenario. At the same time, it is worth drawing attention to a problem, which
concerns not the level of impersonal institutions (as the risk of autocratization
does), but the level of personal networks. That is, anti-patronal transformation
is not a one-step or short-term process: “de-oligarchization” on the level of the
elites does not mean the end of the stubborn norms of patronalism on the level
of society, which can only be the result of long-term reforms. The exportability
of liberal democracy, notions of its “Drang nach Osten” (“Drive to the East”),
proved to be illusory, too, around the 1989-1991 regime changes in the post-
communist region. It was presumed that after the collapse of communist power,
the political institutional system of liberal democracy could be raised over its
ruins, and irrespective of the prevalent value structures, such an undertaking would
be merely a question of a propitious historical moment and political will. However,
the autonomously shifting “tectonic plates” of historically predetermined value
structures do not support just any odd political construction one might want to
establish.

In the case of the post-war Ukrainian regime, it is also inadvisable to demand
imposing the Western (i.c., EU) institutional and regulatory system on the country
as soon as possible. Regimes are operated by their actors—and institutions can
function only as far as they are respected by the actors who need to operate them. If
the informal norms of the actors predominantly reflect the same separation of spheres
of social action as the formal institutions of the regime, the regime is sustainable.
Otherwise, actors will operate the institutions according to their own informal
understandings, as has been the case in the post-communist patronal regimes.

Patronalism, selective punishment, and the acceptance of bribes in exchange for
immunity from punishmentare traditions that are widespread in all post-communist
countries. Such norms are particularly strong in Ukraine, which spent, unlike most
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of the other previously occupied countries, not decades but three centuries under
the Russian Empire. Despite its democratic traditions and weaker historical roots
of patronalism than Russia itself,'”*> Ukrainian society, officials, and bureaucrats
cherish informal norms that are at odds with Western-type bureaucracy and its
practice of impersonal enforcement of written laws. In other words, the extensive
regulatory powers that are treated as normal in European welfare states would offer
many possibilities of abuses if they were adopted without taking into account the
respective social context.'”* Just as understanding post-communist regimes requires
aspecific language and the abandonment of the axioms of the descriptive categories
developed for Western political-economic systems, reforming a post-communist
country such as Ukraine also requires a careful, necessarily multi-step plan based
on an authentic understanding of local conditions.

6. Conclusion: civilization shifting and the Russia-Ukraine war

The history of post-Maidan Ukraine is the history of an attempt at civilization
shifting. Although our notion rests on a modern, pluralist interpretation of
5

civilization,'” a useful starting point for analysis is provided by Huntington and

the three conditions he lists for successful redefinition of civilizational identity:

First, the political and economic elite of the country has to be generally supportive
of and enthusiastic about this move. Second, the public has to be at least willing to
acquiesce in the redefinition of identity. Third, the dominant elements in the host

civilization, in most cases the West, have to be willing to embrace the convert.!”

Among the “three historical regions” of the former Soviet empire, Ukraine has
historically belonged to the historical region of Eastern Orthodoxy.'”” In con-
trasting patronal regimes with non-patronal orders, we have contrasted the
predominant political-economic pattern in the countries of that civilization (and
in Islamic Central Asia) with the liberal democratic order predominant in Western
countries. While there is observable variation between countries in both groups, a
fundamental dividingline between them is the separation of spheres of social action
and the two other axioms we dissolved at the beginning of this chapter for the
post-communist region. The fight against patronalism, together with Ukraine’s
reorientation towards the West, is thus not only about a rapprochement with
the Western system of alliances, but also an expression of the demand to belong
to the Western civilization.

The three Huntingtonian conditions for civilization shifting are essentially
being met in Ukraine. Since the Revolution of Dignity and the election of Zelensky
as president, the leading part of the political elite has been interested in anti-patronal
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transformation (even if some parts of the judicial elite and some economic actors
do not support it);”® there is clear support in society, especially since the start of
the full-scale invasion, for Western orientation; and Ukraine is enthusiastically
welcomed by Western countries, as indicated by its newly received EU candidate
status (together with Moldova), in addition to continued verbal, material, and
arms support. However, there is a fourth factor that Huntington did not take into
account: the fact that the core country of the respective civilization may not be
in favor of the secession, and may even use military force to try to preserve the
unity of its civilization. For Russia, attacking Ukraine is not only a question of
imperialism, but also of maintaining its weight as a civilizational core state.

At the same time, Putin is taking a huge risk with the invasion. Rather than
expanding his country’s imperial role, the aggression may even shake its former
indirect imperial influence in the West. As a civilizational core state, its role vis-a-vis
other civilizations can be devalued as well: the unipolar world order is becoming not
atripolar but a bipolar one, with the US and China, and without Russia.'” In terms
of domestic regime stability, the accumulation and eruption of civil discontent is, at
the moment, blocked by repression and the lack of the autonomies of civil society.
But as mass legitimacy-questioning and internal frustration of clients toward the
chief patron appear, they may turn Putin into a “lame duck,” and undermine even
an otherwise consolidated patronal autocracy.'®

The full-scale Russian invasion puts Ukraine’s independence and chances
at a Western type of development at risk. However, the heroic stance of the
Ukrainian people, together with anti-patronal changes and a solidifying civic-
national identity, makes domestic foundations for a Western turn stronger than
ever. Rebuilding the country involves the chance of breaking free of the three-
decade trap of regime cycles, particularly if it is done by laying strong foundations
of democracy where the liberal components of the rule of law, civil rights, and
strong institutional controls against corruption and informal practices are present.
Beyond mitigating immediate problems, reforms of anti-patronal transformation
are needed on the level of elites and the society in order to free Ukraine from
its post-communist legacy and to create the basis of a more stable democratic
development as part of the West.
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Patronalism and Limited Access Social Order:
The Case of Ukraine
Viadimir Dubrovskiy

1. Introduction

Patronalism is one of the forms of a limited access social order (LAQ) or natural
state. An LAO is defined by North et al. as a social order that “solve[s] the problem
of violence by granting political elites privileged control over parts of the economy,
cach getting some share of the rents,” as opposed to an open access order (OAQO)
that “control[s] the problem of violence through open access and competition.”
In terms of the regime classification offered by Magyar and Madlovics,? liberal
democracy corresponds to an OAQ, while all the other kinds of regimes, patronal
or not, are versions of an LAO. For instance, a communist dictatorship is an
extreme form of what North et al. dubbed a “basic” LAO?® where no organizations
can cxist outside of the state. Under such a dictatorship, political and business
entrepreneurship is illegal and subject to criminal prosecution, and all major kinds
of incomes can be qualified as rents since no market competition exists and incomes
are normatively stipulated by the state. In North et al’s taxonomy, the remaining
types of post-communist political regimes considered by Magyar and Madlovics fall
into the category of “mature LAOs,” in which a variety of different organizations
exists outside of the state but whose opportunities for growth above a certain level
are restricted. Three of these categories of regimes are patronal: patronal autocracy,
patronal democracy, and oligarchic anarchy.

This chapter analyzes the dynamics and sources of stability (or meta-stability)
of these three kinds of regimes from the LAO perspective taking Ukraine as an
example. Although for most of its modern history Ukraine has been a patronal
democracy, it started as an oligarchic anarchy immediately followed by the
autocratic attempts of Pavlo Lazarenko and then Leonid Kuchma. The latter was
quite successful in building a power vertical, although the concentration of power
due to a number of reasons discussed below never reached the level characteristic of
a patronal autocracy. Had Ukraine indeed been similar to Russia and Belarus, this
attempt could have succeeded with either Kuchma (or even Lazarenko) becoming
another Lukashenko or, maybe, Kuchma’s appointed successor, Victor Yanukovych,
could have turned into a full-fledged criminal ruler of a mafia state. However,
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Lazarenko’s bold authoritarian attempt elicited overwhelming resistance; then
the more cautious Kuchma failed to consolidate an autocracy; and an attempt to
install Yanukovych as his successor spurred the Orange revolution which brought
democracy back to Ukraine.

What were the main political-economic driving forces behind these develop-
ments? What kind of economic consequences did they have? How did it happen
that the most fundamental economic reforms of those times, particularly the
“Washington consensus” trinity of liberalization-privatization-stabilization, occurred
under Kuchma’s patently patronal, rent-secking, and semi-authoritarian regime?
These questions, along with some others related to the USSR’s meltdown and
subsequent events, were addressed by the Ukraine country study within the 2003—
2004 Global Research Project of “Understanding Reforms” carried out by the
Global Research Network (GDN).* This chapter is largely based on the insights
that the author of this chapter along with a multidisciplinary team of scholars
discovered in the course of that project. These insights deserve to be placed in the
context of modern political and institutional economics and amended according to
further developments, which is what this chapter will attempt to do.

Broadly speaking, an LAO and an OAO comprise different systems, thus
a transition between them is systemic in nature. A system is, by definition, a
composition of certain elements linked with positive and negative feedbacks
forming self-supporting and self-propelling loops (“vicious” or “virtuous” circles)
that make it sustainable in the long run and resilient to shocks. As North et al.
explain, an LAO and an OAQ are based on opposite principles: artificial restraints
on competition vs. predominantly open competition; interpersonal relations
vs. impersonal ones; and so on. This means that the transition from one to the
other cannot be smooth and fully evolutionary. At some point, the main systemic
feedbacks should change their signs, turning vicious circles into virtuous ones, and
this becomes a point of singularity: at this moment, quantity turns into quality in
a revolutionary way. Indeed, no country—with the possible exception of Switzerland—
has made this transition without at least one revolution or period of occupation.’
Thus, the study of systemic feedbacks and the loops created by them is key to
understanding the internal stability of both kinds of social orders, and the driving
forces of transition between them.
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2. Rent-secking and zero-sum thinking: the arbiter-clients model

2.1. The difference between profit and rent

In political economy, value-destroying rent (or, more precisely, non-value-adding
rent) can be defined as a gain from activities (rent-secking) unrelated to the creation
of wealth.® The most obvious example is looting, but any kind of income received
through the explicit or implicit use of coercion also belongs here (in particular,
all kinds of government transfers and privileges), as well as any other kind of
involuntary appropriation (monopoly rent, theft, fraud, monetary emission, etc.).
Not all kinds of rents are necessarily illegitimate: for instance, social assistance is
considered justified in all modern societies. But when a person or a firm strives for
such an income, and invests their resources in seeking rent, no new value is created.
Social wealth does not increase, and in many cases (such as with robbery or a
monopoly) actually decreases. In other words, this is a zero- or negative-sum game.

In contrast, profit (or, more precisely, economic profit) is generated through
value-adding activities based on voluntary transactions in a competitive market.
Market exchange is a positive-sum game, it creates value. Thus, such activities
are positive-sum as well, although certain types of them—such as financial
speculation—can be loosely related to any material value creation. In some cases,
the distinction between profit-seeking activities and rent-secking can be blurred,
especially when it comes to information asymmetry (which can be natural or
artificial) or speculations with real estate, securities, and other assets. Such activities
can be value-creating when used for risk management, but they can become rent-
secking and create market bubbles when fueled by excessive credit emission.

An important implication of this distinction is that, by its very definition,
profit-seeking increases social wealth, while rent-secking does not, or even decreases
it. Thus, an economic system that encourages profit secking is superior to one
encouraging rcnt-seeking. Moreover, such a society is interested in incentivizing
of the former and punishing the latter. But in order to do so, it should be able to
distinguish between the two. This is not always casy for objective reasons, but it can
become utterly impossible when people are endowed with zero-sum thinking’—
the misbelief that denies the very existence of win-win positive-sum games.

Zero-sum thinking, also known as “the perception of the limited good” in
anthropology,® is innate to the archaic consciousness of the hunter-gatherer and,
to a lesser extent, agrarian societies. Indeed, it was justified back then, as hunter-
gatherers in most cases did not create value but gathered or hunted some preexisting
goods; and even in agrarian societies based on natural economy, value creation was
associated only with “simple labor.” But even though as of now this belief has lost its
rationale and has become a poor prejudice, it remains widely shared.
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The persistence of the zero-sum misbelief is understandable given that human-
kind existed as hunter-gatherers for millions of years, and then as predominantly
agrarian societies for tens of thousands of years more, while the market economy
started dominating only a few hundred years ago.” But the real reason for its
persistence is that, when the people en masse treat market transactions as zero-sum
games, any kind of business (along with the wealth generated by entreprencurship)
remains equally illegitimate: “wealth is theft,” regardless of its source.

In a zero-sum thinking society (a) there cannot be universally protected property
rights because such a society does not demand it (on the contrary, it demands re-
distribution of any above-average wealth not related to simple labor—thus
reiderstvo’® becomes widespread because its victims cannot appeal to public
support); and (b) the choice between rent-secking and profit-secking activities is
made on purely economic grounds, without any moral or legal incentives for value-
creating activities, thus rent-secking often prevails. As a result, rent-seeking activity
(hence, a zero-sum game) does indeed dominate, and the vicious triangle of “zero-
sum thinking—weak property rights—rent-seeking” emerges. Hence, misbelief

becomes self-fulfilling.

2.2. The tragedy of the commons: enter the authoritarian arbiter

Unlike a positive-sum game, a Zero-sum game can never be cooperative. In parti-
cular, it means that the players of such a game cannot cooperate in developing
commonly accepted rules. Thus, they are likely to overappropriate rents (also
known as “the tragedy of the commons”) and/or dissipate them through
infighting, which eventually leads to a crisis. In both cases, social wealth further
decreases, sometimes dramatically. Monopoly rent is a notable exception to this
rule: when it is “overappropriated,” social wealth increases. However, people
endowed with zero-sum thinking fail to distinguish these cases because for them
“the more entrepreneurs, the more competition, the more wealth for all” sounds
counterintuitive. Their rational fear of the tragedy of the commons brought about
by unconstrained competition for vital natural resources translates into the fear of
competition as such, and this immediately leads to support for an LAO based on
artificial constraints on competition.

The tragedy of the commons can be prevented in three ways:

® Privatization or the pristine emergence of private property rights is the
first-best solution in most of cases, as noted by Demsetz.! Private property
internalizes the externalities created by uncoordinated rent-seeking and
creates an interest in at least the preservation of the rent source or even the
further investment in its development. The efficiency of the allocation of rent
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in this case depends mostly on the process of privatization. If the process is
competitive, then the buyer pays full market price corresponding to the net
present value of the future rents, which is the optimal case; otherwise, the
buyer receives a one-shot rent, which is sub-optimal—but in any case the
source is protected. However, not all kinds of rent sources can be privatized
(for instance, the state budget). What is more, private property needs the
protection thatshould be provided in some way, otherwise the liquidation
of assets and the consumption of revenues becomes the best strategy;
zero-sum thinking, however, de-legitimizes property rights. In addition,
there could be strong vested interests opposed to privatization, with further
support from society, if zero-sum thinking prevails.

e For essentially common resources, such as underground waters or fish in the
sea, the first-best solution is common management, as noted by Ostrom."* This
also solves the problem of the optimal allocation of rent. Cooperation becomes
possible because a zero-sum competition for rent in the long run leads to the
tragedy of the commons, that is, a negative-sum outcome. However, as follows
from Ostrom’s description, this approach is both cumbersome and time
consuming. It also requires a remarkably stable pool of players possessing an
indefinite time horizon.

e When neither of the above two approaches work, a second-best solution
to the problem is an authoritarian arbiter which imposes its will over the
players, allocates the quotas for rent appropriation, and coerces the players to
respect these quotas. Such an arbiter can extract the entire rent by auctioning
the quotas, but normally does not go this far and leaves some of the rent to
the players in exchange for their loyalty, thus making them its clients. This
becomes especially important if a competing arbiter is in the vicinity. Arbiter-
clients arrangements can effectively prevent the tragedy of the commons
as well as other prisoner’s” dilemma-type problems. However, besides a
suboptimal allocation of rents, these types of arrangements have a number of
other shortcomings described in more detail below. Nevertheless, different
forms of them can be traced throughout human history, just like LAOs.

An authoritarian arbiter acts almost as if it were the owner of a rent source, even
though there are good reasons why the latter cannot be turned into full-fledged
private property—for instance, because of the lack of exclusivity. The arbiter also
acts in the interests of the players, which may be falsely interpreted as if the arbiter
has been “captured” by them, whereas in fact the situation is the opposite: they can
motivate the arbiter only with a “carrot” while it has a “stick.” Moreover, the clients
are many, while the arbiter is a single entity, which gives it market power over the
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players—although only to the extent that there are no other competing arbiters
around. Naturally, the arbiter is interested in suppressing competing alternatives
for solving the problem of the commons, thus it will try to obfuscate the players’
property rights (especially their cash flow rights), while also preventing them from
cooperating with each other, hence, suppressing their social capital.

In North et al’s terms, this arbiter is a “violence specialist.”*? It can come from
the outside as a conqueror (as with the British in India), be invited through
the collective action of all or the most important players (as with Muhammad in
Medina, or Eduard Shevarnadze in Georgia in 1995), or be brought to the game
by one of the players who seeks total domination (as with Kuchma and Lazarenko
described below). In the latter case, this player falsely hopes that he or she can
control the violence specialist by using money. Such control can indeed work in
the long run and in a symmetrical situation in which both the rent-seeker and the
violence specialist have equal market power. But as soon as a violence specialist sees
an opportunity to become an arbiter of plural rent-seckers, it seizes this opportunity
as more favorable to it: in such a position it gains market power and can extract the
entire rent, which is a superior position compared to the téte-a-téte bargaining with
a single rent-secker. And its initial ally cannot prevent this because in the short run
the power of violence prevails. Naturally, an arbiter strives to preserve its market
power and, thus, limit any political competition—this is why natural states were
and are predominantly autocratic, with some notable exceptions discussed below.
In this way, the limitation of access to lucrative economic opportunities begets the
limitation of access to political opportunities and vice versa, exactly the opposite to

the logics of an OAO.

2.3. The rise and fall of authoritarian arbiters

Having once appeared, an arbiter does not limit its power to the rent-secking
sector, where its rule is a second-best solution leading to an increase in social wealth
compared to unconstrained competition. It does not care about social wealth,
however, and expands its power over the competitive sector as well, turning the
latter into monopolies or cartels, and maintaining monopoly rent—now to the
detriment of social wealth. The people could prevent the arbiter from doing so only
if they understood the difference between these cases, which is however prevented
by zero-sum thinking as described above. Thus, the limitation of competition
(and, conversely, access to economic opportunities) spreads over nearly the whole
economy.!t

This expansion has certain limits, however, because a rational authoritarian
arbiter faces the problem of optimization. Control and coordination of the rent-
secking sector under its power is costly, and not all kinds of potential rent sources
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justify the cost of controlling and coordinating them. Therefore, similar to Ronald
Coase’s theory of the firm," an authoritarian arbiter expands its power over the
most easily controllable sectors of the economy, those which bring in sufficient
rents to justify the costs—up to the margin at which the gains from controlling
additional sectors become equal to their cost. This leaves some part of the economy
competitive.

This situation can be interpreted as a mix of an LAO and an OAO, with two
corresponding sectors co-existing in a certain balance determined by the cost of
control and coordination on the one hand and the prospective rents on the other.
The cost, in its turn, depends on social factors like discipline, power distance, and
so forth. Other things being equal, in more patrimonial and collectivist countries
with traditionally stronger discipline and greater power distance, the LAO’s share
should be larger than in more individualistic ones. The gains from rents are related
to factors such as the sophistication of the economy, the availability of natural rent
sources and their plurality, and, probably, some others as well. In particular, the
availability of vast natural resources can shift this balance towards an LAO—a
phenomenon known as the “natural resource curse.”'®

With time, the cost of control and coordination tends to increase, while the
rents tend to decrease (although neither process is monotonous). A rational arbiter
should adjust its LAO domain accordingly, which means the gradual opening of
access, in line with the gradual proliferation of OAO elements under the control
of an LAO." But at a certain moment, quantity transforms into quality: an arbiter
realizes that further adjustment will jeopardize its power, because the OAO sector,
which does not require an arbiter at all, will begin to dominate. From this moment,
an arbiter begins to resist the changes, but it cannot stop them. Asa result, a growing
part of the economy appears in a “grey zone” out of the arbiter’s control, but not yet
properly governed by market institutions—this may be called a “gap of control.”*®

A natural state can prolong its existence by turning into a totalitarian one
where an arbiter maximizes not rent but power. It tries to extend its control as far as
possible and only stops where it lacks resources (generated by rent) to cover the cost
of additional acquisitions. Such a regime can withstand the pressure of progress
for a lengthy period of time and accommodate quite sophisticated technologies.
Even under a totalitarian regime, a residual competitive sector often still exists,
although alegal one is, at best, marginal. However, it need not be legal: when a
regime lacks resources for control, but refuses to adjust its domain, a gap of control
emerges, as happened to the communist regimes, especially in the 1980s. This gap
is increasingly filled with informal institutions and organizations, such as 6/a#"’ and
mafia, which allow a grey sector to function but which are rarely able to prevent
consecutive crises of overappropriation. They are transitional by nature yet still
persistent due to their internal consistency and societal roots.
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Each crisis forces an arbiter (authoritarian or totalitarian) to succumb to the
inevitable and, hence, restrain rent-seeking and expand the OAO sector. The only
alternative to this is to halt technical and societal progress. This approach has also
been used historically, but it has always ended up in military failure, most notably
with Japan and China in the 19th century. Thus, in any case, sooner or later, the
regime is further weakened while the share of the OAO and the grey sector grows—
and a revolution (or a series of such) occurs which “shackles the Leviathan™ by
removing the arbiter altogether, replacing it with an institutional structure more
conducive to further evolutionary developments towards an OAQ. This structure
can take the form of political competition, or at least constitute a restraint on the
arbiter’s power, thus making the latter accountable to the broader public or to mid-
level actors.

In sophisticated societal organizations, such as proto-states and natural states,
such a model works at each level of the hierarchy, with lower-level arbiters as clients
of higher-level ones along with the rent-seeking players of the corresponding level.
In particular, under a patronal system, there are oligarchs at different levels—local,
regional, and national, and at each level they are managed by arbiters comprising a
patronal “vertical of power.”

2.4. Zero-sum thinking, rent-seeking, and authoritarianism: the LAO triangle

But why do people tolerate these obviously unproductive extractive institutions?!
even under a democracy? Apart from the problem of collective action,” people also
have misleading incentives caused by zero-sum thinking. When they rebel or vote,
they strive for the redistribution of wealth, which makes them simply additional
rent-secking players endowed with some de facto or de jure political force,” situating
them fully within the logics of an LAO. Thus, even if they overcome the problem
of collective action or establish a democracy, at best they get some sops, as noted by
Acemoglu and Robinson,* and the entire conflict is reduced to the reallocation of
rents within an LAO framework. As a result, the society may become more equal,
but usually at the expense of a further decrease in productivity.

Moreover, as long as zero-sum thinking prevails, and the people strive for
re-distribution instead of opportunities, this fighting is endless simply because the
natural income distribution is a Pareto one (precisely speaking—a log-normal one),
which implies that the minority holds a disproportionally large share of assets and
receives a corresponding share of incomes. Of course, this wealthy minority (not
only the rent-seckers, but also entreprencurs in the competitive market, and the
middle class) is afraid of such expropriation, and can support authoritarianism as
a second-best option. At the same time, an arbiter becomes a sort of patron for the
lowest classes because it restrains the rent-secking of the middle-level actors in order
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to prevent overappropriation (“good tsar, bad boyars”). A second vicious triangle
of “rent-secking—authoritarianism—weak property rights” then emerges and
complements the first one of “zero-sum thinking—rent-seecking—weak property
rights” (Figure 1). Rent-secking begets authoritarianism, and under the prevalence
of zero-sum thinking it is upheld by the property owners. Ironically, lower-class
people can also support this as the only countervailing alternative to the greedy
mid-level players who otherwise have plentiful opportunities to abuse their mo-
nopoly and monopsony power for exploitation, monopoly pricing, and property
rights violations. Thus, zero-sum thinking is a key misbelief—one which, along
with the notion of innate inequality, comprises a fundamental element of an LAO.

Figure 1. Interconnections between the main components of a LAO.
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This can also at least partly explain the ambiguity in empirical assessments of the
economic effect of social capital which does not necessarily appear as positive as
could be expected.” If the people overcome the collective action problem in order
to win more opportunities, prevent the tragedy of the commons without involving
an arbiter, solve disputes, control the authorities, and play other win-win positive
sum games, then public wealth and the rate of its creation will increase. When the
people use the very same kind of social capital for engaging in Mancur Olson’s “dis-
tributional coalitions,”* taking part in rent-seeking zero- or negative-sum games,
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such as squeezing out money transfers, lobbying for privileges, cartelization (in-
cluding trade unions), and the like, wealth ends up re-distributed, but its rate
of growth will decrease at best, with deadweight losses in public wealth usually
following.

In a society where zero-sum thinking prevails, an OAO can hardly be sustain-
able even if it should mysteriously emerge. North et al. explain the logics of an
OAO as “a double balance: open access and entry to organizations in the economy
support open access in politics, and open access and entry in politics support open
access in the economy,’”” while “[0]pen access in the economic system prevents the
political system from manipulating economic interests and ensures that if a political
group abuses its control of the military it loses office.”” However, in a democracy,
the political force protecting competition and free entreprencurship should be sup-
ported by at least a relative majority of the voters in order to stay in power. This
requires that the voters realize their interest in open access to economic opportuni-
ties, even when they do not immediately seize such opportunities themselves (since
only a small percentage of the population can become successful entrepreneurs) but
others do. Otherwise, the voters would prefer demagogic redistributive parties that
restrict competition or engage in some other policies (such as monetary emission,
subsidization, tax privileges, etc.) in favor of the oligarchs, while loudly sharing
a small part of the oligarchs’ rents with the poor. Such policies effectively restore
an LAO in the economic sphere, and undermine the economy, which eventually
results in the return of authoritarianism in the political sphere.

Even if the people posing a threat to the regime’s stability do not strive for
opportunities, a rational arbiter may decide to provide them with some limited op-
portunities; subsistence entreprencurship may be less costly for the arbiter and the
dominant coalition as a whole than redistribution through transfers or privileges.
A totalitarian arbiter may, in the same way, lack the resources for pacifying such
groups. Solutions of this kind are optimal or inevitable in the short run, but in
the long run, they undermine the LAO’ fundamentals, because even subsistence
micro-entrepreneurship is still an island of an OAQ operating as its nucleus, as a
center of crystallization, and as an example vividly falsifying zero-sum thinking.

3. Patronal democracy as a multi-arbiter regime

3.1. The model and its evolution

The arbiter-clients model described above seems to be the most common way of
solving the problem of the commons through most of human history, as the con-
siderations provided above are rather universal for all kinds of LAO based on
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rent-secking. It can take different forms depending on cultural and institutional tra-
ditions, geography, and historical peculiarities. Its degree of centralization can vary
widely from nearly absent under oligarchic anarchy to full subordination of the
clients under an ideal-typical dictatorship or patronal autocracy. Where Ukraine
is concerned, we are most interested in the patronal-democratic form, which has
certain peculiarities, the most significant being that it is a multi-arbiter model.

As follows from the arbiter-clients model’s logics, an arbiter should jealously
suppress any possible competitors, just as it does with respect to alternative ways of
solving the tragedy of the commons. Should a competing center or power emerge,
an arbiter immediately loses its monopoly on coercion, along with the possibility
of extracting rent from the players thereof. The dominant coalition of an LAO is
a sort of cartel of such arbiters or would-be arbiters, which is normally organized
hierarchically so that the chief arbiter (a king, sultan, emperor, or other kind of
authoritarian ruler) faces no institutional competition. Public consciousness also
vests state power in a single person. Of course, challengers appear from time to
time, but they either fight for the top position or split off into their own domains
where they are uncontested chief arbiters. The examples of more or less stable tri-
umvirates or “duumvirates” are extremely scarce across history. What happens when
a second center of power emerges in an LAO is described in Alexandre Dumas’s
historical novel The Three Musketeers: such a regime becomes ineffective and in-
herently unstable, although diversification of power can partly hedge the risk of
a situation when an incapable person assumes the chief arbiter’s position, which
often happens in hereditary monarchies.

But what if the public consciousness does not support autocracy and/or there
are some important third parties (like foreign powers or international financial in-
stitutions) that also demand respect for formal democratic institutions? In such situa-
tions, the rent-seeking clients would gladly welcome some political competition
because it allows them to trade their loyalty between two or more competing chief
arbiters, and, as a result, preserve most of their rents without falling into full depen-
dence. Although they still fear a democracy of economic demagogues (based on ze-
ro-sum thinking) that can expropriate and redistribute their assets, at least some of
them may then lean on that part of the lower and middle class that tends to oppose
authoritarianism and in this way obtain leverage for regime change, i.c., revolution.

However, involvement of the broader population makes the rent-secking cli-
ents politically accountable, and this can fundamentally—and often permanent-
ly—change the system of power, since once the people have tasted their power and
freedom they are normally reluctant to lose them, especially if their loathing of
authoritarianism was the cause for revolution in the first place. Even if democracy
retreats later on, a new authoritarian regime will most likely need to take immedi-
ate care about its popularity, which largely limits its policy choices, including the
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affordable level of greed and exploitation, and thus the “oligarchic class” of LAO
beneficiaries, together with the arbiters, ultimately loses. For this reason, appealing
to the populace in the intra-elite quarrels is considered taboo in such regimes. But
some part of the clites may nevertheless break this taboo as a second-best option,
especially if it is oppressed or fears oppression, because for such a group the calculus
of future costs and benefits of involvement of the populace becomes positive.

The chances for this should be greater if the rent sources are plural and gener-
ally scarce, on the one hand, and if the culture is not conducive to building a single-
pyramid vertical, such as an adopted political family, on the other. Both factors
increase the costs of control and coordination, while the scarcity of rents also reduces
the benefits, thereby limiting the incumbent chief arbiter’s natural domain and
leaving more room for the competitive sector which constitutes a natural ally for
the rebelling players. In contrast, an abundance of easily extractable natural resources
supports authoritarianism,” especially if such resources were discovered before
aliberal democracy has established itself and acquired deep roots.

The establishment of a democracy as such does not, however, immediately turn
an LAO into an OAO because it does not affect the vicious triangle of “zero-sum
thinking — weak property rights — rent-secking.” The triangle of “rent-secking —
authoritarianism — weak property rights” in Figure 1 is split into several similar
ones through the introduction of political competition, but other things being
equal this affects only the distribution of power and rents between an arbiter and
mid-level players. For instance, the medieval Italian city-states and even the huge
Polish-Lithuanian Commonwealth of the 15th—18th centuries were competitive,
although aristocratic, republics, while still remaining as LAOs because political
competition was restricted to the hereditary elites, and (formal) patron-client re-
lationships dominated. Moreover, an economically demagogic “redistributive” de-
mocracy can sometimes be even more detrimental to property rights and conducive
to rent-seeking than authoritarianism and can often result in economic crises with
subsequent democratic reversals. In patronal regimes, a multi-arbiter model consti-
tutes the metastable intermediate equilibrium of a patronal democracy: elections
are regularly held, contested, and for the most part fair, but the main competitors
themselves are neither democratic nor meritocratic ideology-based political parties
but rather political clans.

Nevertheless, this presents a qualitative change in the regime’s nature which—
under certain circumstances deserving further inquiry—may open the way for an
evolutionary process eventually resulting in an OAO.

o The first immediate effect is the strengthening of the mid-level players (the
oligarchs under informal patronalism or the barons under a formal feudalistic
system). Although this can result in them becoming more oppressive for their
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subjects and increases the risks of “overappropriation” and a return of the
tragedy of the commons, competition in the political and economic spheres
emerges. In patronal politics in particular, as Hale describes it, the case of two
separate centers of power allows for the development of a pluralist “multi-
pyramid” polity because the lower-level actors can substantially increase
their bargaining power through alliances with some of the main pyramids, and
may even retain independence by capitalizing on the competition between the
lacter.®® A similar mechanism works in the economy as well: when oligarchs
and non-oligarchic entrepreneurs are attacked by one of the centers of power,
they can appeal to the competing one. In terms of North et al., this corresponds
to a mature LAO, which may (but need not) evolve into an OAO.

The next effect is the permanent breaking of interpersonal ties within the
dominant coalition, which is discussed in more detail in my other chapter in this
volume.*! The disruption of networks due to regular personal changes inherent
in a democracy increases transaction costs and forces actors of all kinds to
seck alternative ways for securing predictability and mitigating risks, and thus
increases the demand for formal institutions as opposed to patronalism and
other forms of interpersonal relations among the elites. Nevertheless, there is
no teleology in the process of transformation of a basic LAO into an OAO via
a mature LAO.*> A country can remain as a mature LAO for long time, can
backslide into a basic or even fragile LAO (one on the brink of a civil war), or
evolve further into an OAO depending on yet unidentified circumstances.
Germany of the 1930s and the Russian Federation of the last twenty years
are, perhaps, the most tragic examples of reversals which have resulted in
terrible wars, but similar although less dramatic episodes have also happened
in Hungary after Viktor Orbdn’s victory, and in some other countries as well.

At the same time, unless a basic LAO in the form of an authoritarian regime
returns, progressive changes in the public consciousness should slowly but steadily
erode the LAO’s fundamentals. A growing competitive sector provides more
and more examples of positive-sum games that refute zero-sum thinking, so that
the left-down vicious triangle in Figure 1 eventually turns into a virtuous one. The
emancipative values delineated by Welzel,** such as freedom of choice and equality
of opportunities, are further conducive to making democracy work, while the
examples of working and thriving liberal democracies in neighboring countries
or around the globe make authoritarianism and patronalism increasingly less
attractive to the local populace. The issue of the separation of spheres of activities
deserves further research, but even here some slow but steady progress is possible

due to the positive role models provided by the developed countries.
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These background processes are slow and uneven, and not necessarily uniform,
which makes them hard to trace using quantitative empirical methods. However, in
comparing the dominant ideas in societies across the centuries one can see evident
progress along these axes. In economics, for instance, three hundred years ago
mercantilism based on zero-sum thinking was the mainstream. Now such views are
marginal. The same can be observed in the realms of human rights and freedoms;
the treatment of education, innovation, competition, and entreprencurship; the
principles and goals of upbringing, etc. Collusion in the spheres of social action
which was considered normal a few centuries ago is now increasingly perceived as
corruption. Thus, although the work of history is slow, the changes it causes are
tectonic and reveal themselves abruptly at some critical junctures.

3.2. The political economy of informal patronalism in the case of Ukraine

Unlike in the medieval Europe, oriental empires, or communism, few modern
countries have LAO extractive institutions at the formal level. Particularly in
Ukraine, an uninformed casual observer studying only formal institutions may
believe that they are dealing with an OAO—aliberal democracy with a competitive
market economy, rule of law, and entrenched property rights. When faced with the
actual facts, this same observer will usually, and falsely, attribute the “deviations”
to corruption and arrive at the equally false conclusion that they can be overcome
through the criminal prosecution of corrupt officials. Such shortcut solutions do
not work, however, because the reality is much more complex.

This difference between formal institutions and the underlying reality was
emphasized by North when he received his Nobel Prize back in 1993 for demon-
strating that, among other things “economies that adopt the formal rules of another
economy will have very different performance characteristics than the first economy
because of different informal norms and enforcement.”** Moreover, as he (with co-
authors) wrote in 2009,

Natural states may appear to be corrupt according to the norms and values of open access
orders, but that corruption is an inherent part of the operation of the social order. Failure
to understand how the much more visible and direct connections among political,
economic, religious, and military privileges are integral to the social order is a major

impediment to a better development policy and better social science history.*®

The sorts of LAQO institutions that dominate the formal institutions in Ukraine are
called “patronal,” and their most essential feature is that they operate at the
informal level. As Magyar and Madlovics®® rightly observe, under patronalism
the authoritarian rulers of different tiers operate through personal discretion,
clientelist chains of command, and informal norms—as opposed to formal laws
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and the rational bureaucracy in charge of their implementation. Discretion sits at
the core of patronalism, just as rent-seeking sits at the core of an LAO. Discretion
is also organically connected to rent-secking, simply because it is used for corrupt
purposes which are in themselves a kind of rent-secking activity, and oligarchs of
different magnitudes use it when seeking privileges. Hence, another vicious triangle
emerges—that of “rent-secking — authoritarianism — discretion.”

In the Russian Empire’s legal tradition, which Ukraine has inherited, formal
institutions are in many cases deliberately designed in a way conducive for discretion:
norms are either discretional in themselves or vague, internally or mutually
inconsistent, or simply impracticable—being overly cumbersome, burdensome, or
contradictory to common practices. The saying “the severity of the Russian law is
alleviated only by the optionality of its enforcement” has become almost a proverb
so it is hard to trace its original source. Kirill Rogov®” has dubbed this phenomenon
“aregime of soft legal constraints,*® and it is similar in many ways to the “soft budget
constraints” described by Janos Kornai® with respect to the “socialist enterprises”
of those times.

Vadim Volkov* traces this tradition to the Petrine authoritarian-modernization
attempt when formal rules having no local roots were imposed on the patrimonial
Grand Duchy of Moscow. These rules contradicted long-established practices,
thereby making nearly everyone a lawbreaker A law, however, can only be properly
enforced only if it is breached by a small minority—5-7% of the populace, otherwise
the situation becomes uncontrollable or rather, it falls within the personal
discretion of those officials empowered with the implementation or enforcement of
such a law. In this way, these officials retain a vaguely limited personal discretionary
power (vlast) which they wield in a patrimonial state. Notably, in both Russian and
Ukrainian such officials (public servants) are called nachalniks (bosses).

Conversely, another telling Russian saying is that “laws are written for fools”—
because in real life it is not the law that matters, but rather the nzachalnik’s ad hoc
discretion which is only partially dependent on the spirit of a law but mostly
depends on other circumstances such as the nachalnik’s personal interests, his
relations with relevant stakeholders, orders from higher-level nachalniks, and so
on. Most often, nachalniks try to stay formally within the law, exploiting vague
statutes and provisions or selectively enforcing impracticable ones. They do so for
the overt breaking of the law is risky and costly if only because it makes them more
vulnerable to selective enforcement and blackmail on the part of others. But when
it comes to some especially critical things the law is simply ignored. There is a telling
story about Soviet leader Nikita Khrushchev who became irate about some illegal
entrepreneurs who had been caught in Moscow having made several million in
rubles (private entreprencurship was illegal in the USSR). He demanded capital
punishment for them, but such punishment had been abolished in the USSR at
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the time—on Khrushchev’s own initiative. Khrushchev, however, yelled: “Who's
the boss? Us or the law ?” and ordered capital punishment restored for such crimes
retroactively, so that the entrepreneurs could be executed.

Nachalniks use their power in two main ways. Firstly, they abuse it for personal
enrichment by means of corruption (relying chiefly on economic extortion and
reiderstvo—both of which target property rights) and for political purposes as part
of a patronal vertical (on orders of their patrons). Secondly, they invest money and
influence on the source of this power—the impracticable law. They do this through
loyal or bribed MPs or high-ranking officials (with respect to legislation), lobbying,
media structures, pseudo-NGOs, and sometimes even through foreign parties,
such as the IMF or foreign advisors. With the respect to the latter, persuasion
is applied through false but plausible-sounding arguments which exploit the
nachalniks’ formal positions and the outsiders” ignorance of the real situation in
the country (and of modern scholarly literature properly describing the reality).
The victims of extortion and reiderstvo, in turn, nevertheless prefer discretion as the
only remaining shelter from the possible due implementation of impracticable laws
whose effects may incur even more serious losses. At the same time, their pressure
for legislative improvements remains subdued because in most practical cases a
modest bribe can solve the problem without the necessity of organizing collective
action and investing in lobbying.

Therefore, as with zero-sum thinkingat the level of informal institutions, formal
institutions are also subject to a self-supporting vicious triangle of “(impracticable)
legislation — discretion — corruption.” It should be noted that both the top patrons
of the various pyramids and their arbiters require discretion to perform their roles
within the patronal system. Moreover, discretion is also the main instrument
in the abuse of property rights, particularly in the case of reiderstvo, while rent-
seeking brings in the arbiter-client arrangements based on arbiter’s discretion,
thus contributing to the inner triangle of “discretion — weak property rights —
rent-secking.” The rhombus of “authoritarianism — rent-seeking — weak property
rights — discretion” represents the political-economic essence of patronalism. On
the informal side it is supported by zero-sum thinking (in addition to collusion in
the spheres of social action in the societal dimension), and on the formal side—by
impracticable legislation.

Together these mutually self-supporting phenomena form the “house of cards”
style construction depicted in Figure 2. The figure completes Figure 1 for the
specific case of a patronal LAO endowed with the tradition of soft legal constraints
as the main source and instrument of discretion.
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Figure 2. Interconnections in the patronal form of an LAO based on the Russian Empire’s tradition of
exercising informal power through the selective enforcement of impracticable legislation (particularly,
in Ukraine).
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3.3. Ukraine as an LAO

A few further peculiarities characterize Ukraine’s specific model of an LAO. First of
all, there is the informal, mostly reputation-based network of 6/a#*! penetrating the
entire elite, if not the whole of society. At the horizontal level, it provides a certain
minimal level of trust necessary to reduce the transaction costs of informal (and
often illegal) deals, such as corruption. As the people involved in the bribe-intensive
business usually say, “one should deserve the right to pay a bribe.” This further
restricts access to economic and political opportunities for all kinds of outsiders
and increases the barriers to entry because a person from outside these networks has
to invest not only in their business or political project, but also in cultivating the
necessary “connections.” And these investments are not reducible to more or less
transparent and predictable bribes but require deep personal involvement such as
small favors, joint entertainment, a certain “initiation period,” and a steady increase
in the scale of transactions.

The rent-secking players—the “clients” in the arbiter-clients model—are typi-
cally the oligarchs with their own clans based on kinship and reputation. The con-
nections within these clans do not necessarily follow the same arbiter-clients
pattern; rather, they are “adopted [ political or economic] families” whose members
do not compete with one another—just like within normal business firms. In fact,
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some of them can indeed comprise business firms or holdings which differ little
from family-owned or other non-public companies in market economies. The
simple fact is that under a weak rule of law, a business firm has no choice but to rely
on informal mechanisms of enforcement in order to prevent asset shedding and to
maintain discipline. If, however, this business is essentially oligarchic, then at least
some part of it—usually the most important one—needs to be organized along
patronal patterns in order to provide an interface with the patronal system of state
power, while the remaining part can be of a different nature.

An arbiter can be effective only if it stays above these oligarchic networks. Even
if thearbiter originates from among some of them, it will have to break away from them
along with their sub-networks and avoid engaging in rent-secking itself, otherwise
its role will be devalued which may result in a crisis of overappropriation—as
happened with Yanukovych, as described below. But in order to attain full control
over the levers of power the arbiter has to have its own adopted political family,
preferably one strong enough to fill key positions in the hierarchy. Therefore, the
arbiter should simultancously be the chief patron of its own political clan. In
particular, a chief arbiter (president) should secure the central executive (especially
the law enforcement agencies and the secret service), and at least a major part
of the regional vertical of arbiters down to the district level. Failure to fill these
positions with personally loyal subordinates may result in weaknesses in control
and coordination, which could trigger the tragedy of the commons. At the same
time, this could allow an opening for some market and political competition as a
result of a weak arbiter failing to exert its control over large parts of the competitive
sector. This may also enhance the demand for non-patronal institutions as a second-
best option for the oligarchs and the first-best option for non-oligarchic businesses,
as explained in my other chapter in this volume.*

Secondly, whether or not a chief arbiter will manage to also become the chief
patron of a more encompassing single pyramid network embracing the networks
of subdued oligarchs as well depends on many subtle cultural and historical
peculiarities which are country-specific and deserve more thorough study. Unlike
in the everyday functioning of arbiter-client relations, voters inclinations play an
important role here because within the framework of patronal politics an arbiter’s
legitimacy should ultimately rest on popular support. Of course, elections can be
manipulated by technical means, and the public through the use of propaganda.
However, both have their costs and limitations. In particular, propaganda cham-
pioning a “strong hand” has never been as successful in Ukraine as it has been in
Russia, Belarus, and most of the other post-Soviet countries—perhaps because
of the nation’s historical traditions, the primary fact being that, unlike most other
countries in the region, Ukraine has never had a successful authoritarian ruler so
there is no positive example of autocracy in the popular memory.
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Yet another reason for the observed weakness of state governance in some
countries is to be found in long-standing, fundamental elements of their construc-
tion. Brian Levy divides all “developing” countries into two clusters: (a) those with
checks and balances dominating a centralized bureaucracy, and (b) those with a
centralized bureaucracy dominating the checks and balances.” He argues that the
best-governed developed countries have both, failed states have neither, and for the
countries in the mid-range quality of governance, the balance between these two
traditions is what matters most.

Although Levy’s research did not cover Ukraine, the country clearly falls into
the “checks and balances” category. Indirect evidence for this is that Moldova,
which was included in the sample and whose formal and informal institutions are
quite similar to Ukraine’s, belongs to this cluster. At the same time, the Russian
and Soviet tradition stems from the Golden Horde’s extreme centralization, and
denies all checks and balances completely. Thus, the formal state institutions and
tradition of state building in Ukraine were inherited from an aberrant source and
contradict the country’s fundamentals. In order to become effective, the structure
of state governance needs to be re-built along new lines of checks and balances—
but the inherited tradition meanwhile requires a strengthening of the “vertical of
power” instead.

4. The evolution of Ukraine through three models of LAO (1991-2022)

4.1. From oligarchic anarchy to Kuchma’s single-arbiter model

The starting point for Ukraine was the basic Soviet LAO, in which the Communist
party played the role of the arbiters’ political clan. It was crushed (mainly by itself)
in 1991 for reasons widely discussed in the literature,* and was followed by a short
period of unconstrained rent-secking which Magyar and Madlovics call “oligarchic
anarchy”” Precisely speaking, the main actors in this period were the “red directors”
whose roles in patronal networks corresponded to the oligarchs in a later period,
although their origins were different.

Aswith the other post-Soviet states, Ukraine did notinheritany independent or
effective decision-making structures, nor did it inherit a strong civil society capable
of replacing them with alternative cadres and organizations. This institutionally
weak state was completely captured by the red directors’ vested interests, especially
since the politicians sincerely believed that “what is good for the domestic
industrial giants is good for Ukraine.” Nevertheless, the major structural change
caused by the USSR’s meltdown along with the end of the Cold War and the overall

inefficiency of Soviet industries led to millions of people previously employed at
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these industrial giants being laid off. The government could not and did not want
to secure any decent wages or unemployment benefits for them; instead, after some
hesitation, it allowed them to make money privately, a move assisted by the fact that
opportunities in the emerging market economy were abundant. At the same time,
the still Soviet-minded law enforcement and police refused to protect the rights of
entrepreneurs and so racketeering flourished. This underworld, however, was in fact
part of the same nomenklatura of patronal networks and thus fit perfectly within
the existing LAO.

Poor coordination among these rent-secking actors led to a large-scale crisis
featuring hyperinflation. This, in turn, eventually resulted in the snap elections
of 1994 that brought Leonid Kuchma to power, supported by Pavlo Lazarenko, the
strongest Ukrainian oligarch at that time.” It should be noted that this was the first
time in the post-Soviet space that the opposition had successfully won (for that
time, relatively free and fair) elections and had assumed power peacefully. A year
before, a political crisis in Russia had led to an attempted coup-détat which had to
be resolved by brute force.

The arbiter-clients model described above was most applicable to Ukraine
during Kuchma’s subsequent two terms as president when the country for a while
came relatively close to a patronal autocracy. One of the reasons for this was the
fact that this epoch appeared to be relatively more successful compared to the
oligarchic anarchy of 1992-94. A strongarbiter, Kuchma had admittedly placed
rent-secking under control and in particular had curbed the almost unlimited flow
of credit in favor of the “red directors” and the newborn oligarchs which had been
the main cause of the hyperinflation. Although public support for Kuchma was
low, the fear of unconstrained rent-secking and its consequences motivated the
elites and the then emerging middle class to tolerate his regime as a second-best
option. In any case, no viable political alternative crystallized before Yushchenko’s
short but highly successful tenure as prime minister in 1999-2001 described below.
Until 2002, the communists (both the Communist party and its successor Socialist
party) remained the main opposition force. Another major political figure was
Yulia Tymoshenko, once a close associate of Lazarenko’s and still perceived as his
political heir at that time. A few other factions also existed simply as political wings
of some oligarchic groups.

Kuchma was fairly successful in building the specific institutions required for
the control and coordination of his clients. He strengthened the Ministry of Internal
Affairs and the SBU, and created within these government bodies special secret
task forces for the informal extra-legal persecution of his political enemies (and,
allegedly, for performing other “delicate” duties as well). In addition, he overhauled
the State Tax Administration—with the extensive support of foreign donors—
and turned it into an effective tool of discretional control over Ukrainian business
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by making it report to him personally. This was achieved by appointing Nikolai
Azarov, known as a tough and absolutely loyal manager (although completely
ignorant of tax issues), as its chairman and endowing it with all possible authority,
from the development of tax legislation and direct legal initiatives to armed tax
police. Foreign donors also helped in the development of highly discretional
but “European-like” tax legislation that became vastly abused from the very first
moment. Notably, the bonuses for inspectors were set at 30% of collected fines
and penalties, with planned targets not only in the collection of taxes (which is
a bad practice in itself) but also in the revenues from fines. As a corollary, Kuchma
legitimized the pyramid of arbiters as heads of the state administrations of the
oblast (regional), city, and rayon (district) levels.

Still, even this semi-authoritarian and highly patronal regime appeared relatively
successful in terms of market-oriented reforms. These reforms were necessary to
overcome the consecutive crises of over-appropriation occasioned by the gap of
control that emerged after the crash of the Communist party which had operated
as a “collective totalitarian arbiter” in the Soviet system. As an arbiter, Kuchma had
to adjust the size of the sector under his control to the real cost-benefit balance, as
described above. It was also in his best interests to provide the residual with at least
some market institutions so that it could successfully function and generate value
which could be appropriated and re-distributed by the rent-seekers.* This logic led
him as far as the establishment of a simplified taxation regime for micro businesses
which effectively eliminated the previously abundant discretional opportunities of
the tax authorities with respect to this category of taxpayers. This ultimately released
a few million subsistence and small entreprencurs from the patronal system, and
made them into a real middle class which later played a decisive role in turning the
2004 political campaign project into the real (although ultimately inconsequential)
Orange revolution, in addition to making the successful Tax Maidan in 2010, and
contributing extensively to the Revolution of Dignity in 2013-14.

4.2. Yushchenko’s premiership and the Orange Revolution: avoiding the Rus-
sian path

Beyond the emergence of a real middle class, another move paving the way for
the emergence of an alternative arbiter was the appointment of Victor Yushchenko
as prime minister in 1999. At that time, Kuchma had won the presidential elections
(though in a doubtful way, through the active involvement of the “administrative
resource” and the alleged assassination of his most promising pro-Western rival,
Vyacheslav Chornovil) and had to cope with the consequences of the 1998 fiscal
and currency crisis. This required the imposition of significant constraints on rent-
secking, chiefly in the energy sector and the fiscal sphere, hence economic reforms.
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Misled by the clichéd phrase “unpopular reforms,” Kuchma tried to kill two birds
with one stone by appointing the already quite popular (and thus potential political
competitor) head of the central bank, Yushchenko, as prime minister, and his overt
political enemy, Yulia Tymoshenko, as a deputy prime minister in charge of the
energy sector.

But contrary to Kuchma’s expectations, and unlike his own anti-rent-secking
reforms of 1995-96, these ones appeared to be highly popular because they had
immediate positive welfare effects: the wage and pension arrears were eliminated,
the electricity supply was stabilized, and economic growth began. A number of
ambitious second-tier oligarchs who had previously felt constrained began
supporting Yushchenko and Tymoshenko as new and highly promising leaders.
During the 2002 parliamentary elections, their parties seriously challenged the
regime, outperforming the Communists and the Socialists, and had the elections
been proportional they could have won a relative majority. However, the electoral
system at that time was half-proportional and half-majoritarian, and the single-
member district MPs, mostly representing the party in power, outnumbered the
opposition in the final distribution of mandates. the alliance of Yushchenko and
Tymoshenko eventually won two years later, but it took a multimillion popular
uprising known as the Orange Revolution to defend the true election results.
Nevertheless, in 2002, Ukraine had already acquired a strong non-communist
political opposition which meant a possible alternative to the arbiter had appeared.

It should be noted that at this very same time Russia went in the opposite
direction: Vladimir Putin was elected and started consolidating his patronal autocracy.
The sources of this dramatic difference can be preliminarily summarized as follows:*’

1. Political culture. By and large, Ukrainians have a deep tradition of plurality
and no tradition of one-person rule.”® The opposing traditions of the Russian
Empire and later the USSR were considered rather alien. Although people
more often than not perceive state power as vested in the president rather
than in the parliament or cabinet, before the full-fledged Russian invasion in
2022 no Ukrainian president ever enjoyed overwhelming popularity. From
their second year in office, the popularity of Ukraine’s presidents has never
exceeded 25%, with a net rating deep in the red. Kuchma, Yushchenko, and
Poroshenko spent most of their terms with ratings well below 10%, this
despite the spectacular economic booms during Kuchma’s second term and
Yushchenkos first few years. Only Yanukovych was a bit luckier due to his core
electorate in the Donbas—though even he became so wildly disliked in the
rest of the country that he was the first president to be ousted by a popular
uprising. Remarkably, Ukrainians have never acquired their own inherent
tradition of absolute power, even though they lived under such during both
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the Russian and Soviet occupation. Conversely, they have no positive examples
of a successful authoritarianism of the past in their historical memory.

. Relatively weak state. Against the background of strong, informal vertical struc-
tures, state institutions in Ukraine have remained rather weak and incapable of
exercising tight control—a situation which Lucan Way describes as “pluralism
by default.”” For example, even Leonid Kuchma’s “single pyramid,” which
existed for more than eight, years failed (or, as we mention below, perhaps did
not even try) to achieve the degree of control that the contemporancously
clected Lukashenko established within a couple of years. It should also be
noted that all attempts at restoring price controls in Ukraine in 1992-94 failed
miserably, further proving the weakness of state institutions. According to the
2015 Ukrainian Society Survey, oligarchs were considered the most influential
actors in Ukraine, with 44.6% of respondents choosing them compared to the
21.8% who chose state officials.”®

. Sources of rents are plural and of comparable size. Although the highly concen-
trated industries that the country inherited from Soviet times are prone to
monopolization, and as such are also prone to oligarchic rule, they are still plural
in nature. Unlike in Russia where drillable hydrocarbons strongly dominate the
economy over all other rent sources, in Ukraine rents of mutually comparable
magnitudes can be found in many different sectors, including but not limited
to power generation and distribution, natural gas drilling and trading, ferrous
ore mining and processing, agriculture (which itself is diverse), and more. In
addition, of course, there are common rent sources in the fiscal (e.g. government
subsidies) and financial spheres, as well as natural monopolies, state-owned
enterprises, and procurement, not to mention large scale organized tax evasion.
All of these gave rise to numerous patronal pyramids, and no one has ever
managed to make any of them more dominant than all of the rest. Instead, these
pyramids have appeared, disappeared, and oscillated in degree of influence.

. The East-West identity divide is another component of pluralism by default.
For most of the time since Ukraine’s independence, the East-West divide has
remained strong enough to prevent any single leader from being sufficiently
popular in both parts of the country. However, the growth of a relatively
unified Ukrainian civic identity has eventually blurred this division, helping
Volodymyr Zelensky and his party to win in virtually the whole Ukraine.

. Geopolitical factors. Ukraine’s independence and sovereignty has been ques-
tioned by the Russian political class from the very beginning. The West has been
the only counterbalance to this permanent pressure, as a result of which every
Ukrainian president, including even the overtly pro-Russian Yanukovych, has
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had to play a complex “two-vector” game between the global and local poles of
power. Authoritarian regimes, like that of Lukashenko’s or the ones in Central
Asia, however, cannot count on any strong and consequent support from
the democratic West, and are doomed to fall into the Russian orbit unless
they have strong ethnic-based allies not sensitive to democracy and possess vast
hydrocarbon deposits (like Azerbaijan) or can at least partly rely on China (like
the Central Asian autocracies). Even Kuchma’s relatively modest (compared
to other post-Soviet authoritarian regimes) attempts at persecuting the political
opposition and independent journalists severely damaged his relations with
the West, and made him much more susceptible to Russian pressure. He clearly
realized that carrying out a crackdown on the opposition like Lukashenko
would render him fully dependent on Russia, which was certainly not in his
best interest. Besides, he was able to realize that at least a substantial and very
much active part of the Ukrainian population would never accept this.

This list may be incomplete, and more rigorous research is needed to fully under-
stand the reasons why political competition emerges and persists in some countries
but not in others.>!

4.3. From decentralized to centralized reiderstvo: Yanukovych’s failed L A0
attempt as a poligarch arbiter

The Orange Revolution seemingly established political competition once and
for all, in part with the constitutional amendments making the prime minister a
competing center of power with the president. As could have been predicted, the
Orange cra featured an increase in both political and economic competition: the
share of firms operating in monopolized markets dropped from 10.5% in 2004 to
6.7% in 2007, while in the previous three years, from 2001 to 2004, it had decreased
only 1.3 percentage points.>

However, reiderstvo paradoxically increased too—although, unlike in patronal
autocracies, it was de-centralized. The reason for this was that Kuchma cared about
the title property rights acquired through privatization because he was the one who
had made this important reform, and in many cases the property rights in question
had been allocated at his discretion. Nevertheless, some oligarchs, especially the
Donetsk clan led by Yanukovych and Akhmetov were active in raiding, especially
after Yanukovych was appointed prime minister in 2002. But when Yulia
Tymoshenko assumed power as the first Orange prime minister, she immediately
put forward the demagogic slogan of “re-privatization” as a way to “restore fairness.”
She appealed, however, not only to the sense of fairness per se but mostly to zero-
sum thinking by the promises to allocate additional revenues to the poor.
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As a result, there was only one real case of revision with respect to Kuchma’s
privatization—the Kryvorizhstal steel works which was initially privatized in 2003
to a consortium led by steel magnate Rinat Akhmetov and Kuchma’s son-in-law
Viktor Pinchuk for the equivalent of about 800 million USD, only to be resold
three years later to Arcelor Mittall at an open auction for about 6 billion USD.
However, the very call for such revision, which was once considered taboo under
Kuchma, opened a Pandora’s box, inspiring oligarchs and poligarchs of various
sizes (including the siloviki) to engage in extensive raiding across the country. As
Alexander Paskhaver, a former Kuchma advisor in charge of economic reforms
(primarily privatization) and subsequently an advisor to Yushchenko put it, “every
district-level nachalnik would have his own Kryvorizhstal”**

The magnitude of reiderstvo during the Orange era should be compared,
however, to Yanukovych’s autocratic attempt which followed it.>* His attempt
to establish a patronal autocracy included a large-scale campaign of centralized
reiderstvo that has no parallel to any other period in Ukrainian history. His regime
also deliberately restricted competition in key sectors through the so-called “slicing”
(narezka) of industries between the oligarchs. At the same time, Yanukovych failed
to become an impartial arbiter of the oligarchs due to his extreme greed and close
ties to Akhmetov. Instead, he strongly prioritized his Donetsk clan mates over
all other oligarchs, and also heavily engaged in rent-secking himself—nominally
through his son Alexander, his economic front man Sergey Kurchenko, and a few
other persons known as “The Family.”

Notably, unlike other oligarchs, Yanukovych did not even try to build any real
business. His main sources of rents were (1) the centralization of the tax evasion
“industry” with a certain share of the “commission” for evading taxes going directly
into his pocket; (2) smuggling; (3) kickbacks from state procurement; and (4) an
impudent yet “smart” kind of reiderstvo. Usually his son, his friends, or the other
Donetsk clan members made an “unrefusable offer” to the owners of a successful
business in order to purchase a minor but significant share at some symbolic price.
Then they installed their smotryashchiy—a person tasked with overseeing all
financial transactions and ensuring that the patrons received their fair share of all
reported and unreported cash flows.

At the same time, the affected firms received a package of privileges, including
government and SOE procurements, low-interest loans from state-owned banks,
informal exemptions from the customs and tax control, clearing markets of
competitors, and the like—so that as a result the original owners did not lose too
much, and could even become better off. In this way, “The Family” avoided the
destruction of successful business firms (successful owners remained in charge
and retained incentives to develop their businesses), minimized resistance, and
expanded their fortune without bothering themselves with actual involvement in
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business affairs and the taking of attendant risks. So did the other Donetsk clan
members. The scale of this kind of reiderstvo was so great that the banks nearly
suspended all non-insider business crediting because they were rightfully afraid
that a successful borrower could be raided by the adopted political family, and
then never pay back the loan, while being immune from the judiciary and law
enforcement. Conversely, insider crediting became the only way of getting access to
ﬁnancing for non—privileged entrepreneurs.

Being simultaneously an arbiter and one of the major players in the arbiter-
clients model is a hard task, at the very least because the arbiter should restrain
itself from overappropriation. Moreover, even if the arbiter does not directly cut
into another player’s piece of the pie, any constraints the arbiter places on another
player may be perceived as unfair and thus raise suspicions that it is being done for
the arbiter’s personal benefit. As a result, such a poligarch arbiter runs a high risk
of failing to prevent over-appropriation, while creating mounting tensions with its
clients.

Kuchma was wise enough to refrain from privileging his son-in-law Pinchuk too
much—Yanukovych was not. As a result, economic growth in Ukraine had already
stalled in 2012. In 2011, it was artificially spurred by extensive external borrowing
for large-scale infrastructure projects related to the UEFA football championship
of 2012 which also became a vast channel for rent-secking. By the end 0of 2013, a
fiscal crisis was looming, and Yanukovych was desperately secking an additional
15-20 billion USD in loans that would help his regime to survive at least until the
elections of 2015. He hoped to receive them from the EU, but the conditionality
clauses—democratization and economic reforms—appeared unacceptable to him.
Then he made a geopolitical U-turn and turned to Russia, which caused the Euro-
maidan protest. The subsequent chain of events of the Revolution of Dignity
ousted Yanukovych, and restored political competition. The attempted restoration

of a basic LAO had failed miserably.

4.4. From aweak to a constrained “arbiter”: the presidencies of Poroshenko and
Zelensky in a patronal democracy

Although Petro Poroshenko was elected president in the first round of the snap
elections that followed the revolution, he had to contend with Prime Minister
Arseniy Yatseniuk, mostly because during the parliamentary elections Ukrainian
voters made an unexpected last-minute decision to back Yatseniuk’s People’s Front
instead of the Bloc of Petro Poroshenko—Ilikely in order to avoid an excessive
concentration of power. Poroshenko was an oligarch himself, and thus he also
had the above-described conflicts of interests. However, he was far from being as
foolishly and impudently greedy as his predecessor was, not to mention that he
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faced dramatically different circumstances. At the moment of his inauguration, the
Maidan barricades in downtown Kyiv were still in place, and had Poroshenko tried
to usurp power he would have immediately followed his predecessor. He was elected
with a strong mandate to fulfill the aspirations of the Revolution of Dignity—to
quickly push the Russians and their proxies from out of the Donbas, and to build
a new, modernized Ukraine as his motto “live in a new way” suggested. As for
his business interests, he pledged to give them up according to the constitutional
provision of avoiding conflicts of interest.

Formally, Poroshenko transferred his business to a “blind trust” run by a
reputable Western company. But this did not matter much because his business was
highly concentrated, and everybody knew its beneficiary. He also established a few
close friends as economic front men, the main one being Ihor Kononenko. After
two years, Poroshenko masterly turned a scandal around his (or, more precisely,
Kononenko’s) informal rent-seeking orders into the eventual dismissal of Yatseniuk,
and managed to replace the latter with his long-term ally Volodymyr Groysman as
prime minister. However, a second, although informal, center of power remained
vested in the Minister of Internal Affairs (and also a second-tier oligarch) Arsen
Avakov, appointed by the People’s Front which remained the second largest
parliamentary faction. Moreover, Groysman also got out from under Poroshenko’s
shadow and eventually started his own de facto political project in competition with
his former patron. There was little Poroshenko could do about it, because according
to the divided-executive constitution he could not dismiss the prime minister; and
even if a vote of no confidence were to have been somehow arranged, in the absence
of a clear parliamentary majority and on the eve of new elections the chances of
appointing a new cabinet were miserable. Hence, Groysman and his cabinet would
remain in office until the new elections.

Thus, political competition was restored, and it was likely among the main
factors that prevented both Poroshenko and Yatseniuk from pursuing excessive
rent-secking. Equally importantly, by that time new powerful players, namely, civil
society and the Western powers, had appeared, which not only restricted rent-
secking opportunities for the arbiter and its clients, but also proactively promoted
anti-patronal and anti-rent-secking reforms as described in my other chapter in this
volume.>® As a result, progress was substantial, especially before 2017.

This does not mean, however, that Poroshenko did not try to eliminate the
political competition. He tolerated his pro-Russian competitors and even tacitly
cooperated with them (an investigation is still in progress), because they were
unable to assume power yet served as ideal sparring partners for him. At the same
time, he persecuted any would-be competitors on the pro-European side of political
spectrum with smear campaigns and sometimes even criminal prosecutions. This
did not make Poroshenko any less unpopular, but his hope was that in 2019 the
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voters would have to choose between him and a pro-Russian candidate, thus
ensuring he would be re-elected as a “lesser evil.” As a result, in 2018, the cumulative
rating of all known politicians amounted to only 48%,>® while the rest constituted a
“political vacuum” open for any not overtly pro-Russian newcomer.

This vacuum was handily filled by Volodymyr Zelensky, who also managed
to get a one-party parliamentary majority for the first time in Ukrainian history.
This effectively neutralized all constitutional checks and balances, and created the
preconditions for an unprecedented concentration of power. However, as described
in greater detail in my other chapter, Zelensky came to power without having his
own adopted political family, and the entire period prior to the full-scale was spent
in a continuous struggle to become arbiter of the oligarchs.

It should be noted, however, that unlike in the beginning of the 1990s
the weakness of an arbiter this time has not resulted in oligarchic anarchy or a
subsequent crisis of over-appropriation. Lobbying on the part of the oligarchs
has indeed flourished, and a number of important rent-secking campaigns have
resulted in decisions which benefit some lobbyists at the expense of society as a
whole, decreasing public wealth in the process. These include “investment nannies”
with tax privileges for large-scale industrial investment projects, tax privileges for
industrial parks, the mandatory use of cash registers by micro businesses, state
support for certain privileged industries, and protectionism in state procurement.
But the most impudent demands of the lobbyists, such as enhanced monetary and
credit emission in favor of “domestic producers,” were not considered seriously.

Among the possible reasons for this one can mention:

e the relative strength of formal institutions compared to the beginning of the
1990s (the National Bank of Ukraine (NBU), in particular, is now fairly
independent and, after the reform of 2015, staffed with well-educated and
market-minded economists);

e tight control by foreign actors (international financial institutions, the EU,
and bilateral creditors and donors along with legally binding international
obligations such as those within the Association Agreement with the EU, the
WTO, and so on);

e control by civil society (although imperfect, because many activists are
endowed with false beliefs and prejudices which make them susceptible to the
arguments of lobbyists);

e perhaps, some more responsible behavior on the part of the oligarchs who had
learned the lessons of the previous crises of over-appropriation.

It remains unclear whether Zelensky intended (a) merely to curb the oligarchs
and become their arbiter, as his predecessors had; (b) to eliminate their political
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influence in exchange for lofty rents and become an autocrat as Putin has done;
or (c) to terminate their informal privileges altogether and make them normal,
market-based major entrepreneurs in a liberal democratic country. In any case,
the full-fledged war has brought about an entirely new reality: the oligarchs have
weakened, presidential power has strengthened as never before, and dependence on
the West has become overwhelming.’’

4.5. The possibility of a transition from the LAO to an 040

After the war, Ukraine will have a good chance to enter the fast track in its transition
to an OAO. The key doorstep condition which continues to be the main bottleneck
on this track is the rule of law (RoL), which is considered in more detail in my
other chapter in this volume.® Fortunately, as of now it has become a main focus of
Ukraine’s international partners.

However, North et al. admit that meeting the doorstep conditions is a necessary
but not sufficient condition for a successful transition to an OAQ.>” The above-
described theoretical framework suggests that at the political-economic level, the
aspiration for opportunities (as opposed to redistribution) by at least an active
minority of the populace, supported by the interests of the elites in the opening of
access to lucrative political and economic opportunities, is also required. North
et al. point out that one of the elite’s motives which played an important role in
the “first mover” countries was the capitalization of assets and attraction of capital
to corporations.®’ In addition, the arbiter-clients model suggests at least two other
cases when the rent-secking elites become economically interested in opening
access for others: (a) when the rents collected from a certain sector do not justify
the costs of control and coordination of that sector (for an authoritarian regime), or
when a (totalitarian) regime lacks the resources for control and coordination; and
(b) if opening access for a certain group of people that have some de facro political
power appears less expensive than sharing the rent with it.

Based on the evidence so far in Ukraine, the motive of capitalization has not
been very pronounced because it requires transparency in business. Transparency
would (1) contradict the oligarchic nature of some businesses; (2) make them
more vulnerable to reiderstvo and extortion by tax officials; and (3) narrow the
possibilities for tax evasion and avoidance, particularly the ones that involve using
of tax havens and the domestic “industry” of tax evasion. On the contrary, owners
try to limit outside involvement in their companies by concentrating their shares to
the greatest possible extent, going so far as the special law lobbied for by Akhmetov
that stipulates the mandatory sale of minor shares to the principal shareholder.

Rather than capitalization, it has been the other two economic motives men-
tioned above that have been at play and resulted in substantial progress, and they
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are likely to continue to do so in the future as well. Western influence, starting from
at least the mid-1990s, has also played an important, although not always positive,
role. Meanwhile, the aspiration for opportunities on the part of the middle class
and non-oligarchic business already constitutes a major factor. These latter two
factors will take on an increasingly more pronounced role in the future.!

At the policy (operational) level, the transition to an OAO requires a number
of measures that necessary complement those institutional reforms which have
already been discussed at length, such as implementation of the RoL, increasing
transparency, and de-monopolization. These measures include:

1. overcoming zero-sum thinking;

2. eliminating discretional opportunities to the greatest possible extent (through
the convergence of law and practice, the elimination of inconsistencies and
contradictions in legislation, the narrowing of normative discretion etc.);

3. deepening the separation of the spheres of social action (political, contractual
and communal);

4. countering myths and false beliefs about political and economic competition,
freedom, and inequality.

It should be noted that three of these four measures refer to shifts in public
consciousness; something not normally considered a legitimate subject for
development assistance programs. Intervening in a country’s culture is both an
unpleasant task and one hard to justify. Here, however, all the listed points but
arguably the separation of the spheres of social action the most, refer rather to
enlightenment than to any sort of “social engineering” And some bad habits or
traditions are also worth of overcoming if they make the peoples’ lives worse by
impeding economic development, affecting morale, creating inequality in rights
and opportunities, etc. In any case, the anti-corruption zeal exhibited by Ukrainians
testifies to their desire to separate the spheres of social action, and this alone is
worthy of being supported by their partners.

This zeal stops, however, when it comes to the real-life problems of dealing with
poorly functioning social lifts, extractive institutions, impracticable legislation, and
underpaid providers of state-guaranteed services such as healthcare and education.
Few Ukrainians feel self-confident enough to confront these problems without the
opportunity of using petty bribes or nepotism, which are widespread. But these are
exactly the sort of things that can and should be dealt with by the right policies.
Such policies should be prioritized even when they contradict some other goals
like the—otherwise important—Ilegislative harmonization with the EU. To be sure,
most of this legislation is fully in line with anti-patronal reforms, and should be
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implemented as soon as possible. But each particular provision should be tested
for its conduciveness to discretional use and, more broadly, to the ways it can be
abused or misapplied in a patronal environment. Depending on the results of such
a test, the implementation of certain norms should be delayed. Importantly, this
analysis should be performed by independent experts not affiliated with either the
Ukrainian or EU authorities.

Implementation of these four points should erode the fundamentals of the
Ukrainian version of the LAO, including its informal patronal and soft legal
constraint components. This process is normally slower than that of institutional
changes, but it bears fruit in the long run. Its immediate results are more difficult
to measure and it will require some years, if not decades, for its effects to translate
into visible improvements in freedom and well-being. But without such changes,
progress in formal institutions will be unsustainable and, in many cases, false.

S. Discussion, caveats, and conclusions

The theoretical framework set forth above remains essentially hypothetical, but it
can be subject to empirical tests at least at the level of an LAO’s general foundations.
It predicts statistically significant correlations along the two triangles of “extent
of zero-sum thinking—extent of rent-secking—weakness (strength) of property
rights” and “extent of rent-seeking—weakness of property rights—authoritarianism
(or patronalism).” It should be noted that causality tests in these cases do not make
sense, because the phenomena in question are “vicious triangles.” Application of a
regression analysis is also questionable because of the high degree of endogeneity of
all usual control variables, such as GDP per capita, geography, etc.

The main problem, however, is data availability. To the author’s best knowledge,
zero-sum thinking is not measured globally. Rézycka-Tran et al.*> made a promising
attempt to measure zero-sum thinking, but their survey sample of students is
evidently non-representative; thus the results, although interesting, cannot be used
for any definite conclusions.

The extent of rent-seeking as of now has no commonly recognized measurement
indicator, which is something that needs to be developed. This is a complex task
because of the great variety in the forms of rent and rent-secking along with
important country-specific factors which make the development of a proper
proxy problematic. In contrast, the strength of property rights can be assessed by
the IPRI in the respective index.*® But this embraces only the title rights, while
in many cases the applicable violations address the cash flow rights; moreover, the
“smart” kind of reiderstvo described above would not even be considered a violation
because, formally at least, it looks like a normal investment agreement. Subjective
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assessments, meanwhile, are unreliable in cross-country comparisons, especially
given that under authoritarian regimes they can be misleading.

Finally, authoritarianism can be formally measured by the Polity V dataset,**
but it is unclear to what extent this definition embraces informal authoritarianism
or patronalism. A patronal democracy is considered a competitive democracy
according to the formal accounts; meanwhile the subject of competition within it
is the position of the arbiter over the patronal clans, and access to this competition
remains mostly confined to the chief patrons of such clans which is something not
reflected in the Polity V indicators.

If the theory described above is proved right (or assuming that it already is),
anew and promising way of fostering the transition from an LAO to an OAO may
emerge with important implications for development assistance:

o At the first stage of transition, the donors and creditors should avoid assisting
in the strengthening of control and coordination at least above a certain level
at which the arbiter’s domain spreads over the competitive (or potentially
competitive) sector of the economy. Of course, failed states should be aided
by institutional capacity building programs, but it is even more important to
monitor that the inevitable crises of over-appropriation which such states
experience are resolved in favor of building market institutions, rather than
improvements in control and coordination. The needs of the poor should
also be satisfied preferably through the creation of economic opportunities
rather than the handing out of transfers and other rents. All this would
shift the balance towards an emerging OAO.

o Capacity-building efforts should be focused on civil society, while conditionality
should aim at RoL issues and constraints on rent-seeking. These two things
are already being done, but as of now the elimination of opportunities for
discretion remains outside the agenda, despite Robert Klitgaard’s famous
formula “corruption = monopoly + discretion — accountability” coined back

in 1988.

o All of this should be supplemented by an enhanced long-term enlightenment
campaign involving modern technologies for refuting deep-rooted prejudices,
primarily zero-sum thinking. In patronal countries, the vague separation of the
spheres of social action can also be addressed. The anti-corruption zeal and
broader dissatisfaction with LAO-related phenomena should be turned against
the fundamentals of this kind of social order, not its superficial manifestations
such as income inequality and the luxurious lifestyles of the elites.

This theoretical framework also suggests a new line of systemic indicators that

should be developed for measuring the progress of an LAO-OAO transition based
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on estimations of the fundamental balances along the line of Figure 2: (1) zero-
sum vs. win-win thinking; (2) rent-secking vs. profit secking; (3) personal rule vs.
the rule-of-law. The strength of property rights as well as the extent of corruption
are also important indicators, although they can hardly be presented in a similar
way as balances. Finally, to measure movement from the specific, informal patronal
type of LAO (i.c., anti-patronal transformation), systemic indicators along the the
four dimensions of patronalism suggested by Magyar and Madlovics® should be
developed.

At the moment, there are a few systemic sociological indicators that have a
good chance to be connected to the transition from an LAO to an OAQ, namely:

e the extent of “emancipative values” suggested by Welzel;*”

e insecurity vs. a sense of confidence/long time horizon (or survival values vs.

self-expression) suggested by Inglehart and Welzel;*®

e identification with a leader vs. an imaginable community—tendency to per-
sonify vs. admittance of impersonal principles, phenomena, and institutions,
needed for perpetual organizations (one of the three doorstep conditions for
the transition proper by North et al.).

By most of these indicators (to the extent they can be estimated) Ukraine seems
to be approaching the threshold of transition.”” De-patronalization would mean
achieving the dominance of impersonal relationships within the elites by reaching
those doorstep conditions which open the way to further “transition proper.”” It
may happen, however, that this second stage of transition will not take as much
time, because substantial islands of a future OAO are already there—in civil
society and non-oligarchic business. Besides, there is the hope that with modern
knowledge in hand the West, Ukrainian civil society, and, perhaps, even some
benevolent political leaders can foster these developments by addressing the four
policy directions outlined above. So far, we know too little about this transition to
guarantee that it will proceed this way, or happen at all.
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Continuity and Change of the Social Contract
in Ukraine: The Case of Contested

Anti-Corruption Policies
Oksana Huss

1. Anti-corruption in Ukraine: presumptions and reality

The image of widespread corruption has been strongly associated with Ukraine’s
politics for years.! Two revolutions in the country—the Orange Revolution against
electoral fraud and the Revolution of Dignity against the authoritarian tendencies
under the presidency of Yanukovych—disappointed observers who were expecting
immediate change towards integrity in the public sector and the impartial
distribution of public resources. Indeed, the so-called “big-bang” approach to
overcoming endemic corruption in Ukraine has been a widespread expectation
based on two major assumptions. First, the principal—agent conceptualization
of corruption implies that the will and capacity to tackle widespread corruption
may come with a radical change in political leadership. The cases of successful
anti-corruption reforms in Singapore and Georgiawere suitable demonstrations
of this logic. However, the new leadership in Ukraine after both revolutions
disappointed observers with the lack of rigorous anti-corruption actions. Second,
the institutions-centered approach implies that changing the constitutional order
might trigger improvements. However, this approach also failed to change the
corruption-based logic of politics in Ukraine. Thus, I conceptualize corruption not
as an institution or individual decision but as a function in a (political) system that
aims to reproduce and legitimize itself.

I propose the historical institutionalism approach?as an alternative explanation
for the incremental structural change towards effective anti-corruption policies in
Ukraine. According to this logic, institutions result from power relations between
different groups of actors which are established over time. The “big-bang” logic of
change is unlikely in this paradigm, because the often slow and incremental change
of informal rules results from “new rounds of bargaining” and from a change in
the distribution of power and resources.” In the case of corruption in Ukraine, my
main argument is that anti-corruption policies and institutions are not the cause of
change, rather they are the result of an incremental change in the social contract.
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This change is not about formal democratic institutions or direct anti-corruption
measures but about “deep democratization,” defined by Michael Johnston as “the
process whereby citizens become able to defend themselves and their interests by
political means.”* After the Revolution of Dignity, non-patronal actors increased
their influence on political decision-making, while before this the political system
was mainly shaped by oligarchic interests. Thus, non-patronal actors—i.e., civil
society representatives, citizens, and international partners—could influence anti-
corruption policies and institutions at the stage of their formation. As a result, in
2020, we witnessed the first positive indicators of success in anti-corruption. The
full-scale Russian invasion reinforced the power dynamics taking place because it
decreased the standing of patronal actors and increased the role of the non-patronal
ones. Of course, it does not mean there is no longer any corruption, but it does
indicate the qualitatively new logic by which the system functions.

The central assumption of this paper is that anti-corruption policies can serve
different interests, depending on the constellation of actors who shape those poli-
cies. In addition, the term corruption, as an empty signifier,” leaves a lot of room
for interpreting which forms of corruption anti-corruption actions are supposed
to tackle. Relying on Magyar and Madlovics’s definitions of various forms of
corruption® (see Table 1 below), I argue that anti-corruption policies that favor pat-
ronal actors tackle primarily petty corruption (free-market corruption, cronyism,
and state organization collusion) in order to control the bureaucracy and selectively
punish disloyalty. Anti-corruption policies that serve the interest of non-patronal
actors will tackle grand corruption (state capture and criminal state patterns of
corruption). However, in order to be implemented, there must be both the will and
the capacity (sufficient influence, material and organizational resources) to carry
out those policies despite the resistance of the patronal actors, who stand to lose
because of this change.

Table 1. Main characteristics of six corruption patterns.”

Entryof  Distribution  Direction  Economic Regularity Medium
Nature of and scope
) corrupt  of corrupt of corrupt  nature of of corrupt
corruption : ) ) ) of corrupt
parties transactions  action corruption ) exchange
actions
Free-market Non- . " Occasional Kickback
. Voluntary . Horizontal | Competitive .
corruption centralized and partial money
Occasional/ )
Cronyism Petty Voluntary Non . Horizontal | Competitive | permanent Kickback
. centralized . money
corruption and partial
State ) Oligopolistic . )
o Non- Vertical 9op Occasional Kickback
organization Voluntary . [locally .
. centralized (top-down) .. | and partial money
collusion monopolistic
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Bottom-up ' Moderately Vertical Oligopolistic | Occasional/ Kickback
state (oercive . (bottom- | /locally permanent
centralized - . money
capture up) monopolistic | and partial
Top-down . . ligopolisti Permanen .
(L Grand . Partially Vertical UL () ; t Protection
state . Coercive centralized - [locally and partial mone
capture corruption P monopolistic | (vassal chains) y
Criminal . Permanent .
. . Vertical _ Protection
state Coercive | Centralized Monopolistic | and general
(top-down) .\ | money
pattern (vassal chains)

Source: Magyar and Madlovics, The Anatomy of Post-Communist Regimes, 387.

This chapter is organized as follows: In the first section, I introduce how the
logic of corruption operates as a system in patronal politics, and highlight those
functions which anti-corruption policies fulfil in this context. In the second
section, I empirically analyze instrumentalized anti-corruption policies and their
functions in both a single patronal pyramid and in a patronal democracy. In the
third section, I analyze society-driven anti-corruption policies. I also present new
non-patronal actors and the mechanisms of influence they had after the Revolution
of Dignity before discussing the progress made in anti-corruption as a result of
the changing social contract. The final empirical section explores institutionalized
anti-corruption efforts and their outcomes during the war before summarizing the
chapter from a comparative perspective and providing an outlook for the future.

2. Corruption and anti-corruption policies in the context of patronal
politics

Under post-soviet transformation conditions, the corruption problem in Ukraine
became more than the occasional violation of the law by public servants. Corruption
manifested itself as an informal institution® deeply rooted in society. It became
the norm both at the low everyday level and at the high political decision-making
level to cross the line between public and private interest in favor of the latter.
Under these conditions, politics in Ukraine is best conceptualized as a system of
corruption.® This is a specific type of governance structure that includes the political
regime and its formal and informal institutions as well as structures and processes
that influence participant behavior and which is characterized by a high degree of
informality and patron-client relations.'
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Figure 1. Pre-Maidan system of corruption in Ukraine."
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The system of corruption in Ukraine has manifested itself through four interrelated
characteristics. The first characteristic is the close interdependency between politics
and so-called oligarchs.'” Politicians and oligarchs are interwoven into informal
patronal networks that follow the rules of favoritism." In the mid-1990s, ideological
political parties in Ukraine ceased to exist in favor of political technology projects.*
In other words, political parties became the instruments of individual oligarchs to
access politics.” They served “as business platforms for certain groups or persons
rather than as channels for citizen interests.”'¢ Thus, oligarchs became the leading
stakeholder group to shape demand on the input side of the political system, while
the demands of citizens and civil society remained underrepresented.

Second, in patronal democracies, such as Ukraine in the elections between
1996 and 2014, “party competition is the facade appearance of the competition
of patronal networks.”"” In practical terms, this means that although the voters
influence the personalities entering politics, those personalities cannot escape
the influence of one or another patronal pyramid because their political financing
and media presence depend heavily on oligarchs. Thus, even democratically elected
politicians end up favoring the individual interests of oligarchs in exchange for
political support and access to media resources and neglect the needs of the general
public—a typical manifestation of clientelism in decision-making.'®

Third, in addition to clientelism in the decision-making process, the appoint-
ments made in the legislative, executive, and judiciary branches of power follow the
logic of patronage instead of meritocracy. This means that instead of professional
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qualifications, the appointments in all positions of power reflect loyalty to a parti-
cular patronal pyramid. Corruption is a critical instrument in enforcing this loyalty:
It can be used as a reward by providing opportunities for further corruption, and
it can be used as an instrument of punishment and selective prosecution if loyalty
to the patron is broken. This logic undermines the system of checks and balances.
A system of impunity is created because political actors are trapped in a vicious circle:
They cither follow the rules of the system of corruption or are excluded from it.”?

Fourth, formal institutions, such as the constitution and legislation, do not
serve to establish the rule of law. Their ultimate function becomes “to signal who
is most likely to be patron-in-chief and to provide other focal points that help
structure the way all these networks arrange and rearrange themselves—often in
violation of the formal norms the constitution itself contains.”®® In other words,
the formal legislation mirrors who has power. Thus, on the one hand, the patrons
compete for the influence to adopt the formal rules which serve their particular
interests, including the “legalization” of corruption. On the other hand, anti-
corruption legislation becomes an instrument to enforce loyalty to the patron
through legitimized surveillance and selective punishment in case of disloyalty. This
mechanism behind decision-making prevents the supply of political and economic
resources to potential “outsiders” of the system. It also incentivizes patrons to strive
for the monopolization of political power* and thus fosters authoritarian tendencies.

The system approach to corruption has three implications for understanding
anti-corruption policy. First, corruption and anti-corruption in patronal regimes
are two sides of the same coin. In line with the logic of the system of corruption,
a governmental anti-corruption policy is exploited to reach one-sided political
domination. It provides the tools for legitimate surveillance and the selective
prosecution of the opposition and disloyal clients. Second, given these powerful
properties, anti-corruption policy becomes a contested space which different
political forces aim to dominate. In addition to political power, those who shape
anti-corruption policies have discursive hegemony in defining who is corrupt or
not—a widespread populist instrument for manipulating the general public by
creating social identities of “corrupt others” and the “non-corrupt self.”>* Third,
no meaningful anti-corruption efforts can be expected from inside the system of
corruption. Anti-corruption measures that target high-level politicians mean the
self-destruction of the system. Therefore, such measures will be blocked due to the
strong resistance of the political elite. If external pressure due to conditionality is
correspondingly strong, then anti-corruption legislation will be adopted; however,
it will either be toothless or remain dormant. Thus, anti-corruption policies in
patronal regimes are the output of the dominant coalition’s corruption system
used in an uneven playing field.
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3. Instrumentalized anti-corruption policies and actions before the
Maidan revolution

Before the Euromaidan revolution, the corruption system in Ukraine alternated
between two different structural patterns, that is, between the centralized and
decentralized settings of patronal pyramids, cach having different effects on
anti-corruption policies. In the centralized setting, along with the authoritarian
tendencies during the presidencies of Leonid Kuchma (1994-2005) and Viktor
Yanukovych (2010-2014), anti-corruption policies were developed and imple-
mented to legitimize surveillance and to selectively oppress the opposition. In
the decentralized setting—patronal democracy under the presidency of Vikeor
Yushchenko (2005-2010)—it was impossible to implement any anti-corruption
policies due to active resistance in the parliament and the government.

3.1. Anti-corruption in a single-pyramid setting: the Kuchma and Yanukovych
presidencies

The mid-1990s in Ukraine were characterized by high institutional insecurity, poli-
tical competition between the legislative and executive branches of power, and
competition for economic resources in a poorly regulated market economy. Anti-
corruption policy reflected the formal and informal struggle for influence as
it became a contested field between the Ukrainian parliament and the president,
especially when negotiating the new constitutional order for Ukraine between 1994
and 1996. When power was consolidated, anti-corruption policies and institutions
became the proper instruments to maintain it.

The parliament of Ukraine adopted the first anti-corruption legislation in
Ukraine in 1995.% On the one hand, this was an essential and innovative step,
as similar laws had not been ratified in other former republics of the USSR, and
international anti-corruption regimes were not yet in place. On the other hand,
the 1995 Law was harmless, as it targeted middle- and low-rank public officials,
leaving high-level politicians and judges aside. The president challenged this law
and adopted the “National Program on the Fight against Corruption” in 1997.
The program criticized the parliament for poor legislative practices, and criticized
the law enforcement agencies and executive bodies for poor implementation. This
kind of framing was suitable to present the president as the central authority able
to counteract corruption because the other authorities were either corrupt or
powerless.

In terms of institutions, the Parliamentary Committee on the Fight against
Organized Crime and Corruption initially had broad authority in the early anti-
corruption infrastructure. From 1995, however, President Kuchma subsequently
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gained complete control over anti-corruption policy and institutions by empowering
the Coordination Committee on the Fight against Corruption and Organized
Crime under his direction. The Coordination Committee became the central hub
of anti-corruption activities, including control over the law enforcement agencies,
other state executive bodies, enterprises, etc.”> Another attempt by the president to
control the fight against corruption and organized crime was the National Bureau
of Investigations (NBI), created in 1997 to conduct pre-trial investigations in
“especially difficult criminal cases.”* Both institutions were entirely subordinated
to the president, who appointed and dismissed their directors and decided their
structure and composition. These were people close and loyal to the president.””
Both the NBI and the Coordination Committee were recognized as violating
the Constitution of Ukraine by the Constitutional Court in 1998 and 2004,
respectively—with motions filed by the members of the Parliamentary Committee
on the Fight against Organized Crime and Corruption in both cases.”®

By the time of the first Constitutional Court decision, the president had
already consolidated his power—both formally and informally. As of 1998, most
of the parliament’s political parties were captured by the oligarchs, and patron-
client relations were established between them and the president, with the former
supporting the president with votes in the parliament in exchange for access
to material resources and protection by law enforcement.?”” Formally, the law
enforcement agencies were directly or indirectly subordinated to the president,
so the president was entitled to appoint their heads. Informally, the appointments
followed the logic of patronalism: Only proven people from the chief patron’s
entourage were assigned strategic positions in the state apparatus. The so-called
“surveillance triangle” structures, consisting of the Security Service of Ukraine, the
Ministry of Interior, and the Tax Administration, were fully loyal to the president.®
These institutions, along with the regulations for transparency, were used to
collect information about clients’ engagement in corruption (i.e., kompromat)
and to selectively punish them in case of disloyalty. In some cases, the authorities
supported clients with information about corruption schemes.’! In other cases,
the information was collected on purpose, and it was easy to find kompromat on
anyone due to the legal imperfection of the tax system. Finally, law enforcement
agencies selectively prosecuted in cases of political disloyalty.

The actions of the president’s anti-corruption policy were aimed at increasing
executive control over the bureaucrats while reflecting the principal-agent logic
of anti-corruption actions. Instead of corruption prevention, the main focus
was placed on repressive measures. While counteracting these challenges with
transparency, accountability, and law enforcement is natural in order to consolidate
democracies with the rule of law, an independent judiciary, and control over civil
society, in patronal regimes, the anti-corruption mechanisms based on the
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principal-agent logic reinforce executive control by selective punishment and
legitimize rule by law instead of rule oflaw. Such an anti-corruption framework does
not foresee control over the corrupt principal. Transparency and accountability were
applied to introduce surveillance and executive control mechanisms. Therefore,
these measures supported authoritarian tendencies in the patronal setting, since the
principal, the chief patron, legitimized the corrupt use of state resources to increase
his political domination.

The cases best illustrating the selective prosecution of corruption crimes were
those of Lazarenko* and the imprisonment of Tymoshenko in 2001.%* Both had
been members of the initially pro-presidential Dnipropetrovsk clan and dared to
oppose the president. Importantly, these opponents undermined not only formal
rules but informal ones, along with the role of the chief patron. The latter provided
the reason for punishment, while the former was only a pretext. Kompromat was
also extensively used in elections. For instance, the regulation for transparency of
political financing was utilized by the tax police to control and fine companies that
were funding the president’s opposition.** Given the legislative gaps in the taxation
system, using them intentionally was selective harassment.

The same structure of anti-corruption institutions and the same mechanisms
of selective prosecution for corruption were evident under the presidency of
Yanukovych, who not only built a patronal pyramid but also attempted to
monopolize political and economic resources in the hands of a very few patronal
actors, known as the Family. In 2010, on his second day in office, president Yanu-
kovych created the National Anti-Corruption Committee (NAC).* The com-
mittee was structurally subordinated to the president, meaning it was designed
to support the president in executing his authority in the field of anti-corruption.
The anti-corruption legislation, namely, the Law “On the Grounds of Corruption
Prevention and Counteraction” from 2011, was toothless due to its vague
definition of corruption, its unclear administrative procedures for coordinating
anti-corruption tasks and responsibilities between institutions, and some of its
violations of the Constitution of Ukraine.>

The complete formal and informal subordination of law enforcement agencies
to Yanukovych allowed selective coercion. The Security Service of Ukraine inves-
tigated public activists and opposition members.*” Already in the first year of
Yanukovych’s presidency, five incumbents of the former government (including
Lutsenko, the Minister of the Interior) were imprisoned. The former Economics
Minister fled to the Czech Republic seeking political asylum. A criminal case was
initiated against Tymoshenko, the leader of the opposition, on allegations of misuse
of political office.?® At the same time, the government’s allies remained untouched,
underpinning the argument that the “fight against corruption” under Yanukovych

was used in a selective and politically motivated manner.?’
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3.2. Anti-corruption in a multi-pyramid setting: the Yushchenko presidency

Over the course of the Orange Revolution and the constitutional change from a
presidential-parliamentary to a parliamentary-presidential republic, Kuchma’s single
pyramid network fell apart into a decentralized system of corruption with multiple
patronal pyramids. Regarding anti-corruption, the multi-pyramid setting means
that no leader is powerful enough to counteract corruption.

Corruption was conceptualized as a high-level political problem in Yushchenko's
rhetoric and legislation. In 2006, the parliament drafted the new Law “On Grounds
of Corruption Prevention and Counteraction,”* and president Yushchenko initi-
ated the National Anti-Corruption Strategy “On the Way to Integrity.”* Both were
revolutionary and promising: corruption was not limited to low- or mid-level public
servants, rather it was recognized that high-level politicians were just as involved,
meaning there was no honest principal to control corrupt agents. Anti-corruption
actions were built on three pillars: (1) foreseeing the empowerment of civil society
to control politicians; (2) political transparency and access to information;
(3) enabling the punishment of high-level politicians, with the abolishment of
political immunity placed on the agenda.

However, neither the Law nor the strategy was implemented until 2009.
The political conflict between the president and the Cabinet of Ministers due to
their belonging to different patronal pyramids made the government ignore its
responsibilities regarding the action plans for implementing the anti-corruption
strategy. At the same time, the parliament permanently postponed adopting the
corresponding legislation that would have potentially increased the vulnerability
of corrupt MPs.

The year of 2009 saw the most active implementation of the new anti-corruption
policies. The government’s newly created office of the Commissioner for Anti-
Corruption Policy—tasked with coordinating the implementation of anti-corruption
policies, combined with public pressure resulting from the upcoming presidential
elections in 2010, encouraged different political forces to demonstrate their active
dedication to anti-corruption policy. However, the change in power and the abrupt
authoritarian dynamics under the newly elected president Yanukovych quashed
all previous endeavors. The newly adopted Law “On Grounds of Corruption
Prevention and Counteraction” entered into force on December 21, 2010 and
remained effective for only 5 days, as the new president changed the institutional
settings for anti-corruption.

The main conclusion from the above is that if the system of corruption
remains consistent, despite democratic tendencies, an effective anti-corruption
policy that conceptualizes corruption as a system and as a problem of high-
level politicians cannot be adopted because of weak political leadership that is
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interested in both the relevant anti-corruption policy as well as the self-protecting
mechanisms of the system of corruption.

4. Society-driven anti-corruption after the Maidan revolution

The Euromaidan or so-called Revolution of Dignity in 2013-14 brought about
significant structural changes in the power relations in Ukraine, which produced
tangible outcomes only in 2020—five years after active post-revolution reforms
were initiated. Besides anti-corruption reform, which was the top priority, other
successful reforms contributing to further structural change included decentrali-
zation reform and the state’s digital transformation. In this section, I first analyze the
non-patronal actors and mechanisms that brought about change before discussing
the outcomes of anti-corruption policy as an indicator of this change.

4.1. Non-patronal actors and mechanisms of influence

Before the revolution, the capture of political parties and, thus, of decision-making
by the oligarchs de facto closed the political system to citizens’ demands. Formally,
citizens voted for and elected politicians, but the patronal system meant that
politiciansacted in the interest of oligarchs who funded political parties and electoral
campaigns and systematically bribed decision-makers.*> Although the patronal
actors did not disappear or diminish their influence® (after all, the oligarch Petro
Poroshenko became president in 2014), non-patronal actors obtained and used
opportunities to influence politics and advocate for their demands. The reforms
that enabled this change took place under the so-called “sandwich strategy”:* civil
society in Ukraine formulated the demands for and monitoring of reforms, and
together with international actors, who used the mechanism of conditionality, they
exercised two-sided pressure on the state bodies which were reluctant to the change.

International organizations and Western partners influenced anti-corruption
reforms in Ukraine in three ways. First, given Ukraine’s pro-Western foreign
policy agenda since 2005, the EU and the Council of Europe increased their
normative power in Ukraine.” At about the same time, anti-corruption became
a prominent topic on the agendas of international organizations. Ukraine ratified
the Council of Europe’s Civil Law Convention on Corruption (CLCC) in 2005;
it became a member of the Group of States against Corruption (GRECO) and
joined its peer-monitoring mechanism in 2006; and it ratified the United Nations
Convention against Corruption (UNCAC) in 2009. Second, probably the most
powerful mechanism became the conditionality attached to IMF loans, which
was an important source of the country’s financial stabilization after the economic
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crisis of 2008.% Third, the anti-corruption commitments were incorporated as a
requirement for boosting Ukraine’s relations with the EU since the Action plan
in 2010% and for the implementation of Visa Liberalization in 2017.% Thus, the
conditionality attached to EU accession became another powerful mechanism
of influence, given the great popular support for EU accession. In addition to the
formal monitoring and assessment mechanisms of the organizations indicated
above, there was informal coordination between the G7 Ambassadors in Ukraine
concerning joint public statements in support of or expressing discontent with
the actions of public authorities. These were informed by consultations with yet
another actor—civil society.”

There were several ways in which international partners assisted specifically
with anti-corruption endeavors in Ukraine. First, the embassies and development
projects of individual countries worked with well-known anti-corruption NGOs
on the national level; these organizations provided sub-grants and capacity-
building support to regional and local anti-corruption NGOs.>® Second, large
anti-corruption programs were established by donors, such as the USAID-funded
Supportto Anti-Corruption Champion Institutions (SACCI)*' and the EU-funded
EU Anti-Corruption Initiative (EUACI)*2. The Ukraine — Local Empowerment,
Accountability and Development Programme (U-LEAD with Europe) and the
Congress of Local and Regional Authorities of the Council of Europe have also
had significant components supporting anti-corruption and integrity in local self-
governance in Ukraine. Finally, Western partners supported the creation of anti-
corruption institutions and state agencies in their actions towards integrity.

The anti-corruption activism of civil society evolved well before the Euro-
maidan and contributed with its awareness-raising actions to the Maidan mobili-
zation. The first wave was driven by investigative journalists. One of the first
was Heorhiy Gongadze who founded of the independent newspaper Ukrainska
Pravda and was subsequently assassinated in 2000. The increasing use of the
internet further boosted investigative journalism. In 2010, the website nashigroshi.
org was created as a model project to investigate and reveal corruption in public
procurement. Currently, Bz‘hus.z’fo is one of the most prominent initiatives in anti-
corruption journalism. The second wave saw the creation of organizations of civic
anti-corruption activism: the Anti-Corruption Action Centre (2012) became
one of the major drivers for anti-corruption reforms; Transparency International
Ukraine (1999) became part of the global movement in 2014; the Anti-Corruption
Headquarters (2014) has developed and spread anti-corruption technologies;
the DEJURE Foundation (2016) works towards integrity reform in the judiciary;
and the Institute of Legislative Ideas (2017) analyzes corruption risks emerging
from the text of draft laws and legislation at the local and national level. Finally,
there are older and newer coalitions driving anti-corruption in different areas:
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the all-Ukrainian OPORA civil network (2005) has contributed to the detection
and prevention of corruption in elections; the CHESNO movement (2011)
monitors political finance and integrity among members of parliament; and the
DoZorro community monitors corruption in public procurement.

The vibrant civil society in Ukraine learned many lessons from the failures of
the Orange Revolution. After the Euromaidan, civil society organizations acted
more flexibly and strategically. On the one hand, the Reanimation Package
of Reforms (RPR), a civic coalition of public activists, experts, journalists, and
researchers, was created to set priorities and develop a package of legislative
initiatives to launch the process of reforms.>® The coalition prepared and presented
the so-called Reforms Roadmap—a step-by-step plan for implementing reforms
in 18 key areas, with each step supported by a relevant draft law. On the eve
of the election, on October 17, 2014, the RPR gathered the leaders of the major
political parties running in the elections, who signed a memorandum supporting
the Reforms Roadmap in the new parliament. On the other hand, 25 civil society
activists became members of the Parliament and created an interfactional union
called the Euro Optimists.>* They ran for elections with different political parties
(given the still patronal logic of politics, there was no chance to create a political
party independent of oligarchic influence at that time). Strategically, their function
was to push for reforms within the parliament and to ensure that the political
parties followed the Reform Roadmap memorandum they had signed. Although
both activists’ initiatives became fragmented over time, at the critical moment
in 2014-15, when the window of opportunity was open due to the revolutionary
momentum, they managed to push for revolutionary laws on public broadcasting,
restoring trust in the judiciary, combating corruption, and others.

Figure 2. Post-Maidan social contract in Ukraine.
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While national-level CSOs in Ukraine were often criticized for being detached
from the grassroots,*® decentralization reform in Ukraine created structural
and institutional opportunitics for regular citizens and local-level activists to
engage in decision-making and push for anti-corruption agendas in their own
communities, as the chapter by Oleksandra Keudel in this volume shows. Local
governments obtained more political influence in education, healthcare, and
social services, while their financial resources for providing these services increased
due to fiscal decentralization.”” As at the national level, many reformers who had
previously distanced themselves from politics joined local councils with aspirations
for change. At the same time, due to Open Government initiatives,”® participation
practices, such as citizen consultations, petitions, and participatory budgeting, were
institutionalized across the country.”” The widespread use of digital technologies
and the booming civic tech sector in Ukraine actively developed digital solutions
for coordinating citizen participation and making decision-making processes
transparent both on paper and in practice.” Thus, ordinary citizens were brought
closer to political decision-making through the increased competencies of
local governments and obtained mechanisms and tools to exercise influence on
the distribution of public resources, which moved significantly from the central to
the local level. These contextual conditions boosted the anti-corruption movement
at the local level in Ukraine. Most NGOs and grassroots initiatives engaging in
anti-corruption were founded after 2015,¢' and have contributed significantly in
placing anti-corruption on the agenda of their respective municipalities.®

It should be noted that patronal actors have remained highly influential and
have resisted the increasing influence of non-patronal actors. For example, an
oppressing regulation entered into force in 2018 making e-declarations compulsory
for anti-corruption activists. It was only after significant international pressure
that this regulation was canceled after one year in place. There were also several
assassinations of investigative journalists across the country, with Katia Handziuk,
murdered in 2018, among the most prominent victims. In a qualitative survey of
anti-corruption activists, numerous interlocutors reported experiencing pressure
and sometimes even threats in their activities, especially in those cities with
single-pyramid patronal structures.® Institutionally, this resistance challenged the
leadership of the newly established anti-corruption agencies and culminated in a
constitutional crisis in 2020 in response to the first achievements of the politically
independent institutions.**
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4.2. Progress in anti-corruption as an outcome of a changing social contract

(Anti-corruption legislation) In 2014, the Parliament of Ukraine adopted a compre-
hensive package of anti-corruption legislation. The new Law on Corruption
Prevention and the Anti-Corruption Strategy for 201417 provided the conceptual
foundation for various institutional and procedural reforms. The laws were revolu-
tionary because they introduced criminal liability for corruption, including that of
high-level public officials. In contrast to administrative penalties, criminal liability
increases the costs ofcorruption. In contrast to the attempts to instrumentalize
anti-corruption in patronal politics by excluding the political leadership from
liability, the selective approach to anti-corruption became institutionally disrupted
with the law in 2014. In addition, it became compulsory for high-level public officials
and judges, including their family members, to publish their asset declarations.
In combination with another law on open beneficiary ownership and transparent
registers of real estate and land, this unprecedented level of transparency and
open data in Ukraine became the main instrument for civil society to monitor and
detect corruption.® The fact that the Anti-Corruption Strategy has the status of law
significantly upgraded the document’s standing in terms of implementation. The
Strategy was developed in close cooperation with civil society and relied on public
consultation procedures. The integrated indicators measuring its success enabled an
independent assessment of its implementation. Thus, according to a 2015 OECD
assessment, “Ukraine has finally aligned its criminal law on corruption with applicable
international standards,”* including the crime of illicit enrichment, which remained
non-criminalized in many Western democracies.®’

Some of these conceptual approaches to anti-corruption were included in
the anti-corruption strategy and legislation developed under the presidency
of Yushchenko, but the resistance to their enforcement was too strong at the
time. For example, the implementation of the concept paper “On the Way to
Integrity” had the status of a presidential decree, but the government refused
to follow it up with any action plan for its implementation. A widely-held
proposition is that the high fragmentation of power made Yushchenko unable to
introduce any significant changes; however, the formal and informal landscape
of power was likewise fragmented after Euromaidan. The difference was that
non-patronal actors had barely any influence over the political process after the
Orange Revolution, something which changed significantly after Euromaidan.
Public participation in decision-making in 2014 “was not formalised through any
procedures or mechanisms,” but it was “very effective.”®

(Anti-corruption institutions) Two other laws in the 2014 legislative package
regulated the creation of independent agencies for corruption prevention
and investigation. These agencies were critical to implementing the conceptual
approach set forth in the Law on Corruption Prevention. Given the vicious circle
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in law enforcement and the judiciary in patronal politics, the main challenge was
ensuring the independence of the anti-corruption agencies.®” The newly-created
National Anti-Corruption Bureau of Ukraine (NABU) for the investigation of
major corruption cases, the National Agency for the Prevention of Corruption
(NAPC), and procedures for selecting the leadership of the agencies were the arenas
where the main struggle for influence between patronal and non-patronal actors
took place. These challenges applied even more to the Special Anti-Corruption
Prosecutor’s Office (SAPO) and the High Anti-Corruption Court (HACC).
There were numerous attempts to hijack the independence of the agencies from
the political and judicial sides in Ukraine.

The mechanism of civil society engagement in collaboration with inter-
national partners has been applied successfully in this struggle as well. The special
anti-corruption authorities, whose leadership has been selected in a rigorous
process with the engagement of civil society, have proven themselves to be effective
and independent in the fight against corruption. The most prominent example is
the creation of the High Anti-Corruption Court (HACC) in 2019, in which civil
society and the Public Council of International Experts played a critical role in
the selection process of the judges.” Since 2020, the HACC has had the highest
effectiveness assessment among the anti-corruption bodies in civil society.”! The
HACC serves as a model for the implementation of reforms throughout the entire
judicial system with reliance on the Public Council of Integrity and the Public
Council of International Experts. Another example is the NAPC, which was heavily
criticized in the first years of its work for ineffectiveness and political dependency.
After a reboot, international experts received three out of six votes for selecting the
leadership, and the qualifications for the public council at the NAPC increased.
Since 2019, the body has started performing effectively in such critical tasks as
monitoring public asset declarations and party financing. The same principle works
for the NABU, where the Council of Public Oversight has significant influence
over leadership selection.”

(Anti-corruption practices) The legislative and institutional framework of 2014
provided for much more than just top-down anti-corruption actions. Combined
with other reforms and related legislation, opportunities emerged to extensively
develop and use technologies for anti-corruption and to boost bottom-up
anti-corruption activism. In particular, the Law on Access to Public Information
was significantly amended in 2015 and provided for open data (public data
in a machine-readable format, open by default). Following the legislation, the
government developed an open data portal and an open budget portal that allows
connecting through API to all public information, including the budgets, incomes
and expenses, and public procurement transactions of all public bodies. Together
with publicly accessible asset declarations of authorities and beneficiary ownership
information, this open data has provided the ground for civil society organizations
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to develop numerous digital tools to empower citizens and activists using this
data. For example, Bihus.info (an organization of investigative journalists and tech
activists) has developed “The Ring” project for searching through public databases;
OpenDataBot.ua provides access for and processes the requests of various groups
of stakeholders secking government data; and 007.07g.a and YouControl.com have
projects for analyzing and visualizing data on counterparties, tenders, transactions,
contracts, and so on. Thus, in 2021, open data and public registers were the most
helpful tools for anti-corruption activists, according to a survey of anti-corruption
NGOs and initiatives across Ukraine.”* At the same time, monitoring conflicts of
interest and asset declarations of public officials was the most widespread form
of anti-corruption activism, as almost 90% of respondents reported conducting
monitoring, while 60% stated they did it often.”

One example of the most effective anti-corruption technology is ProZorro—an
online public procurement platform that ensures open access to public procurement
in Ukraine. It was created by civil society activists and I'T developers and provided
the state with the possibility of moving all its public procurement operations to
the platform in 2016. Transparency International Ukraine does oversight of its
functioning. Even more important, however, is that transparency on its own does
not eliminate corruption. For this reason, DoZorro artificial intelligence (AI) and
community were built to provide for public oversight of procurement based on
the data from ProZorro. This is a globally pioneering example of how a machine-
learning algorithm interacts with the community of activists trained across Ukraine
to detect and report corruption.” Thus, in 2021, 60% of surveyed anti-corruption
activists were engaged in DoZorro, while 27% of respondents indicated that AI
was crucial for their anti-corruption activities.”® Both systems—ProZorro open
data and DoZorro machine-learning-based data analytics—became the basis for
over a dozen other digital tools and projects for counteracting corruption in public
procurement, which is otherwise one of the most corruption-prone state activities.

The Maidan revolution sentiment, in combination with the boom in anti-
corruption tools and practices and the increasing role of local governments during
decentralization, gave a significant boost to grassroots anti-corruption activism.
A qualitative research study of anti-corruption activism at the local level in Ukraine,
involving 242 interviews in 57 communities, showed that there is a broad spectrum
of NGO activities and initiatives to counteract corruption.”” Most activists engage
in awareness raising, as they cither investigate corruption and publish their findings
or use data and information generated by others to bring corruption cases to public
attention. Many organizations engage in monitoring activities to detect conflicts
of interest or corruption risks in the decision-making at the local level of self-
governance. Almost 20% of surveyed activists engage in advocacy efforts for more
transparency and integrity. Some of them developed an entire set of anti-corruption
regulations that were adopted by their city council.
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This spark of local anti-corruption activism has contributed to the active insti-
tutionalization of anti-corruption policies at the local level of governance.
Although with large variations, there are cities where the public has acknowledged
the political will of the local authorities to counteract corruption. One of these
cities is Lviv—an example elaborated in the chapter by Oleksandra Keudel in this
volume. Anti-corruption policies introduced in these cities have targeted both
grand and petty administrative corruption. For example, Ivano-Frankivsk, Lviv,
Chernivtsi, and Vinnytsia have introduced public auctions for the lease or sale of
municipal property (both land and real estate)—often via Prozorro.Sale; Chernivesi
and Lviv have also implemented procedural rules for their councils, with maximum
publicaccess to drafts, decisions, and live proceedings; and multiple cities have
introduced geo-information systems (GIS) to visualize open data on municipal
property and its lease/sale and on procured services, such as street cleaning, while
others have adopted ethics codes for executives and elected deputies. Most of them
have adopted dedicated anti-corruption strategies or integrity plans as well.”®

Finally, the country’s digital transformation since 2019 has revolutionized
administrative and public services. Most of the regular contact between the citizen
and the state for permits, admissions, and subsidies has become obsolete, as most
of the paperwork has become manageable via a smartphone through the Diia App.
Naturally, this has also decreased the risks for petty corruption. Recent survey
indicates that digitalization of public services is perceived among citizens among
most effective anti-corruption measures, along with punitive measures.”

To summarize, Ukraine made significant advances in its anti-corruption
efforts before the full-scale invasion. The country “showed an impressive growth”
towards the leading ranks in transparency (from 17th place to 6th) compared to
other European countries, as the EU Open Data Maturity report acknowledged.®
In combination with e-governance and numerous civic tech tools, this has had a
positive effect on low-level, everyday corruption® and has empowered civil society
to monitor and detect high-level corruption. In addition, “Ukraine has made an
unprecedented leap in tackling high-level corruption through the work of the
dedicated independent investigative, prosecutorial and judicial institutions,
according to the latest assessment of the OECD.® However, despite the increasing
number of convictions in high-level corruption cases concluded by the HACC,
the concern prevailed that “high-level corruption remains widespread and the
effectiveness of combatting it is being continually undermined in various ways.”®’
In particular, the successful attempts to hijack the independent anti-corruption
system by the Constitutional Court of Ukraine in 2020, just when the HACC had
demonstrated the capacity to sentence the first cases of grand corruption, revealed

criminal state patterns in the judiciary system.*
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S. Institutionalized anti-corruption during the full-scale war

Due to the full-scale Russian invasion on February 24, 2022, martial law was intro-
duced in Ukraine. Multiple limitations on democratic procedures set constraints,
especially on the role of society in anti-corruption. There are no elections and
protests are prohibited, but most importantly transparency as the foundation for
society-driven anti-corruption has been restricted. Due to severe Russian cyber-
attacks, a significant share of open data and public access to state registers, includ-
ing the register of asset declarations, has been closed. Public procurement data and
procedures were adjusted accordingly due to the need for emergency responses,
as the regular procedures were lengthy.*> Although the security measures are well
substantiated, they significantly undermine the societal accountability of the
government and increase the risks of corruption at all levels.

In theory, reduced transparency makes the state of emergency nourish both
patronal and authoritarian tendencies.* In Ukraine, however, these concerns have
not been confirmed one year after the introduction of martial law. On the contrary,
all anti-corruption authorities have demonstrated unprecedented ¢fficiency, despite
logistical and technical constraints.®” For example, among other challenges, the
NAPC had to arrange an autonomous electricity supply to ensure the agency’s
functioning despite electricity cuts; nevertheless, in the last year, the agency
introduced an innovative methodology for management and new IT solutions to
increase its efficiency. Although NAPC halted the control of asset declarations due
to limited transparency regulations, the agency actively engages in investigations of
collaborators and persons falling under sanctions.® Another example of resilience
is that almost half of the SAPO prosccutors joined the military, meaning the
workload per prosecutor has increased by up to 75% (instead of 8 cases pending
with the court, each prosecutor now has 14); nevertheless, in the second half of
2022, the performance statistics for this body were at a historic high. SAPO pressed
charges against 149 persons and submitted 56 criminal cases to the court. NABU
demonstrated in its investigations the fight against systemic, high-level corruption,
especially in the case of state capture by an organized crime group in Odesa® and
in the case of alleged large-scale embezzlement by the then-Deputy Minister of
Regional Development and Infrastructure.”” In total, the agency gave the Armed
Forces of Ukraine about EUR 50 million (UAH 1.9 billion) of confiscated
corrupt funds. The HACC passed more sentences in 2022 than in 2021 (34 and
27, respectively), and these numbers increased in addition to the HACC’s new
jurisdiction in civil confiscation cases and sanctions. An additional EUR 30 million
(UAH 1.2 billion) was given to the military due to HACC sentences.

Two institutional milestones towards the sustainability of an effective anti-
corruption policy in Ukraine were even more important than the quantitative
efficiency indicators. First, in June 2022, the Parliament adopted the belated Anti-
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Corruption Strategy 2021-2025. For the first time, the special anti-corruption
agency, the NACP, would be responsible for developing strategy—not the
Ministry of Justice. The Anti-Corruption Program for 2023-25 provides a detailed
strategy implementation roadmap. It is “a step-by-step plan on how to reform 15
socially important areas with the highest level of corruption,” including justice,
urban planning, land relations, custom and taxation, defense, healthcare, and social
protection policy areas.”’* This plan has been developed in a highly collaborative
manner, with the engagement of 128 bodies and institutions. Eleven public
discussions were held “with maximum involvement of experts, public organisa-
tions and all interested bodies.””* The OECD assessment states that the Strategy
“is evidence-based and targets significant corruption risk areas. Its development
has benefited from extensive public consultations.”* Thus, the sustainability of anti-
corruption reforms is increasing, not only because they are entrenched in legislation
and the government is devoting the necessary resources to realize them, but also
because of the dedicated institution that is responsible for the anti-corruption strategy
and monitoring its implementation. Importantly, this step also indicates the crucial
role of EU conditionality, as the Strategy has been adopted as a requirement for EU
candidate status.

The second milestone, complementary to the preventative measures towards
de-oligarchization discussed by Mikhail Minakov in this volume, concerns the
law initiated and drafted by the NAPC, which provides the legal mechanism for
confiscating assets of those persons under sanctions. In other words, in addition to
the legal mechanisms for monitoring and detecting undue influence (through the
register of oligarchs, for example) and the effective institutions for investigating and
punishing this influence (NABU, SAPO, HACC), there is now a legal mechanism
for seizing assets in cases of corruption.” This law finally enabled the lawful and
constitutional confiscation of the assets of former President Yanukovych nine years
after he fled to Russia following the Euromaidan revolution.” This kind of court
decision is important, as they increase the public credibility of anti-corruption.
A recent citizen survey indicates that the highest number of respondents (79%)
consider conﬁscating corrupt assets as an effective anti-corruption measure.” More-
over, this legislation provides the basis for tackling cross-border corruption and
could become a precedent for other EU countries.

The positive trend towards genuine anti-corruption measures tackling high-
level political corruption was already in place before the full-scale Russian invasion.
Two conditions were critical to accelerating this trend during the war. First, the
dependency of the political leadership on patronal actors is weaker than ever
before. On the one hand, the oligarchs have lost significant assets in the war,”
while on the other hand, given Zelensky’s popularity, the president has no need
to rely on the oligarchic media, which was a major instrument for ensuring the
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dependency of politicians in Ukraine. Thus, he can act independently, and boost
specific steps towards de-oligarchization. Second, the protracted crises caused by
the war are so major that the government must collaborate with both its citizens
and its international partners for the nation to survive. Trust is the basis for this
collaboration: with the large wave of political dismissals associated with reputational
damages of the authorities, the country’s leadership is actempting to demonstrate a
“zero tolerance for corruption” attitude in order to persuade partners, Ukrainian
society, and international donors into further collaboration. Thus, the nature of
accountability is shifting from monitoring-based towards partnership-based account-
ability fora.

6. Comparative analysis and outlook

This chapter aimed to explain the successful outcomes of anti-corruption policies
grounded in the logic of historical institutionalism. It contextualizes the sustain-
ability of independent anti-corruption institutions and their increasing effective-
nessin a long process of changing the social contract, in which non-patronal
actors have become increasingly powerful, while the wartime conditions have
decreased the media-, economic-, and political influence of patronal actors (parti-
cularly the oligarchs).

Empirical analysis of anti-corruption policies in Ukraine reveals that anti-
corruption was a critical and contested policy field in the carly 1990’, even
before the international anti-corruption regimes were in place. However, the
conceptualization of corruption was narrowed down to its material dimension,
and anti-corruption actions targeted low- and mid-level public officials, excluding
high-level political leadership from liability. Thus, there was the will and capacity
for tackling only petty free-market corruption and, occasionally, cronyism. It was
done, however, in a selective way. In the single-pyramid setting of Kuchma and
Yanukovych, anti-corruption policy became a powerful instrument to increase and
maintain the chief patron’s dominance. At this time, anti-corruption institutions
were entirely subordinated to the president, and they legitimized surveillance and
selective punishment for disloyalty. In other words, anti-corruption was effective
but counterproductive. Under conditions of fragmentation in a patronal democracy
after the Orange Revolution, there was the will to tackle high-level corruption,
including its social forms like clientelism, but the capacity to implement this
endeavor was too weak, and the resistance of patronal actors was too strong.

Due to the increasing influence of non-patronal actors after the Revolution of
Dignity, the society-driven anti-corruption policies targeted not only petty but also
grand corruption. The anti-corruption strategy and legislation were conceptualized
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in a way that foresaw not only administrative but also criminal liability for all
public officials of low and high ranks. Institutional instruments were developed
to implement these policies as well. However, the patronal actors were still too
powerful, and their resistance blocked the counteraction to state capture and
local patterns of criminal-state functioning. The solid legislative and institutional
structure of anti-corruption policies proved useful under the conditions of the full-
scale war (Table 2). The state became fully dependent on societal support within
the country and on assistance from Western partners. Building trust in order to
manage the crisis jointly became the ultimate priority of the country’s leadership.
At the same time, the president’s popularity decreased his dependence on the media
of the oligarchs, who also lost much of their economic and subsequently political
influence due to significant asset destruction in the war. This constellation opened
the window of opportunity to institutionally detect, investigate, and punish grand
corruption.

Table 2. Targeting, institutionalization, and effect of anti-corruption policies in Ukraine.

Anti-corruption policiesin. ..

Type of corruption pre-Maidan post-Maidan war
(before 2013) (2014-2022) (2022-)

Free-market corruption ++ +++ o+
Cronyism + et 4+
State organization collusion - Sk T+
Bottom-up state capture = Stk et
Top-down state capture - et o
Criminal state pattern - 4 ++

Note: “~" means no targeting, “+" means targeting, “++" means targeting with institutionalization, “+++"
means targeting with institutionalization and effect. “Effect” means the evidence of enforcement (e.g.
independent investigations and HACC decisions) and does NOT refer to the measurements or assessments of
corruption levels. “+”in grey indicates the nominal extent with some gaps and challenges.

Despite the change of the social contract resulting in significant improvements of
anti-corruption policies, this process is still ongoingand “deep democratization”
is anything but accomplished. There are several risks to consider in the long term.
To prevent criminal state patterns, anti-corruption institutions are insufficient
to hold political elites accountable, as without external oversight, anti-corruption
policies and institutions can easily become subject to undue influence. As long as
clections, protests and many transparency mechanisms are suspended, accountability
in Ukraine is compensated by vivid collaborative practices between government
and citizens, which have evolved since Maidan. Collaborative governance produces
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alternative forms of accountability based on trust-building instead of formal control
and audit.” These forms of accountability require further research that can provide
unprecedented empirical evidence about the role of indirect anti-corruption

measures.

Another risk is when the efficiency of direct anti-corruption measures, such
as monitoring, control and enforcement, becomes the main indicator of credi-
bility and the key to accessing significant reconstruction resources. While
efficient anti-corruption programs are worth striving for, exaggerated focus on
quick, quantitatively measurable outcomes can produce unintended impacts
(e.g., decreasing social cohesion, increasing perception of corruption etc.). The
increasing body of literature suggests setting the goals along the question “What is
opposite to corruption,” instead of desperate attempts to eradicate corruption. This
perspective contextualizes anti-corruption policies not as a goal but as a mechanism
to generate public value. This perspective also implies legitimacy and deliberation in
policymaking because the opposite of corruption needs to be defined and measured
depending on the problems and expectations in a certain context. Moreover, it
opens policy design for indirect anti-corruption measures, like education, support
to SMEs, or citizen participation practices, which can produce results in the long
term.

Given the deeply integrated functions of corruption in politics and society
in Ukraine, the anti-corruption policy is a highly contested space, reflecting the
core of the social contract. This contestation has an institutional dimension when
designing and implementing anti-corruption strategies and programs. It also has a
discursive dimension when defining corruption and the expectations towards the
opposite of corruption. This contestation materialized in two revolutions, triggered
by electoral fraud in 2004 and criminal state patterns in 2013. Many non-patronal
actors challenges the oligarchs domination and defined citizens’ influence on
policymaking and distribution of public resources as the opposite of corruption.
They created and used mechanisms to defend their interests by political means—
the process known as “deep democratization.” This process shifted power relations
in society, resulting in effective anti-corruption policies and institutions. The costs
of corruption and the demands for justice have significantly increased since the full-
scale Russian invasion, making anti-corruption policy even more important.'®
It requires quite a sensitivity and an effort to keep deliberating what the opposite of
corruption is and to not to confuse the goal with anti-corruption measures as the
way towards it.
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Regime Cycles and Neopatrimonialism
in Ukraine
Oleksandr Fisun and Uliana Movchan

1. Patronal democracy and neopatrimonialism

1.1. Patrimonialism and neopatrimonialism: treating the state as private
domain

In the modern world, when a democracy backslides or regimes are established
which are neither democratic nor authoritarian, researchers try to identify them
and give them a name by making reference to theories from the early twentieth
century. Thus, Max Weber described a system where authority is based on family
ties, patron-client networks, and personal loyalty, alongside the existence of formal
rules and regulations. He named this system “patrimonialism.” Patrimonialism can
be found all over the world, has existed throughout history, and is not limited to
non-Western countries. Patrimonialism can be understood in different ways: as
a rival, ally, or tool of the bureaucracy, as a model of quasi-bureaucratic rule, and
as an extension of patriarchy.! The term patrimonial regime means that it is not a
transitional type; it partially inherits some aspects of traditions, and is understood
in terms of these aspects. Patrimonialism relies on the personal nature of power
relations, the inequality between a lord and subordinates, and the appropriation
of the state, but it is not just personalism and instability.” Patrimonial politics
is the monopolization of public office by members of a political clique that uses
the resources derived from their mandate to maximize their power base and their
clientele.?

The literature distinguishes patrimonial regimes by three dimensions:

1. the scope of codification of the laws they include (i.e., it is necessary to study
how, in practice, actors appropriate positions);

2. the nature of loyalty in the different forms of appropriation (i.e., the extent to
which loyalty is personal rather than official);

3. the nature of dependence between the lord and the subordinates (i.e., how
asymmetrical it is).
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In the 1960s, African independence revived debates over “modern patrimonial-
ism,” and the term “neopatrimonialism” was proposed by Shmuel Eisenstadt.
The prefix “neo,” as Laruelle explains, was meant to distinguish modern or
“neopatrimonial” regimes, which coexist with legal-rational legitimacy, from
patrimonial regimes based on traditional legitimacies.* Neopatrimonialism consists
of two parts, one of dominance and one of legitimacy: patrimonial relationships
(where all power relations are personal relations) and legal-rational bureaucratic
power. In neopatrimonialism, the elite concentrates power in the center; their policy
is based on redistributive functions (the state is a fagade, capable of extracting and
distributing resources);’ and they try to weaken any attempt to create autonomous
groups. Interaction within patron-client relations is based on the simultaneous
exchange of various types of resources: instrumental, economic, and political.
Thus, neopatrimonialism is a contradictory combination of bureaucratic and patri-
monial norms.

Some scholars, like Bratton and Van de Walle,® write that transitions in dif-
ferent parts of the world had different outcomes: for example, in Africa, it ended
with neopatrimonialism, which became an obstacle to democracy. Furthermore,
the institutionalization of neopatrimonialism took place through (1) clientelism
(personal loyalty in vertical and, in terms of power, unequal relations between
patrons and clients);” (2) the distribution of state resources (all politics can be
called paternalistic, distributive, cumulative, and extractive);® and (3) the use of
presidentialism (formal rules exist and the distinction between private and public is
formally accepted, although in practice the distinction between private and public
spheres is not always kept).’

Patrimonialism, which is applicable to communist regimes, is associated
with two types of interpretations: on the one hand, it is a historical and cultural
pattern, and on the other, it is a modern political system with the ability to
develop public policy'® Hanson and Kopstein'! argue that the former literature
on neopatrimonialism is incapable of understanding the modern patrimonial
wave. A new neopatrimonial wave emerged in Russia as a direct attack on Western
neoliberal ideology. In this narrative, Putin’s model for restoring state power appears
as a countermeasure to failed liberalism. The collapse of the global financial system
in 2008 also created ideal conditions for the spread of patrimonialism.

The fact that post-Soviet development took place in the context of unfinished
nation-building and the incomplete rational and bureaucratic transformation
of the state has led to the emergence of neopatrimonial systems of domination
in a number of successor states—and not to the establishment of democracy.
In these systems, modern state institutions (a parliamentary and multi-party
system, electoral mechanisms, and a modern constitutions) have been formally
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established and serve as legitimizing facades of the system, while remaining
internally subordinate to the “patrimonial logic” of their functioning. The signif-
icant role that informal institutions play in such a system still evades observers such
as the EU, which monitors formal institutions and the legislative system only, with
no mechanisms for studying informal practices."

1.2. Neopatrimonialism as the key moment in regime cycles of patronal democ-
racies

The phenomena observed by the neopatrimonialism literature have also been
captured in the patronalism approach, first pioneered by Henry Hale (“patronal
politics”)."* Magyar and Madlovics'* follow Hale’s footsteps, and in their
description of the “mafia state” they structure the features jointly associated with
neopatrimonial regimes by four analytical dimensions. In their analysis:

1. the feature that the key role in the post-Soviet neopatrimonial regime is not
formal relations within the system of official interactions but patron-client ties
is classified into the analytical dimension of #he actor;

2. the feature that a patronal network appropriates the state, uses it as facade for
patrimonial logic, and treats public institutions as private domain is classified
into the analytical dimension of the action (targeting power);

3. the feature that neopatrimonial policies are extractive, and economic resources
are distributed among clients by the patrons as reward or punishment is
classified into the analytical dimensions of the action (targeting property);

4. the feature that neopatrimonialism combines patrimonial relationships and
legal-rational bureaucratic power, and that legal controls are disabled in favor
of corrupt practices is classified into the analytical dimension of legality.

The difference between this and the neopatrimonialism approach is that, while
the latter refers to all these features when it speaks about a “neopatrimonial regime,”
Magyar and Madlovics use “neopatrimonialism” only for the second aspect
concerning private appropriation of the state. Hence, they assign one speciﬁc regime
feature to the various state types in the literature, including neopatrimonialism

(Table 1).
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Table 1. Facets of post-Soviet regimes with different state concepts, as per Magyar and Madlovics,
The Anatomy of Post-Communist Regimes (2020).

Alternative terms

To which features of the state the term
used for facets of

The basis for the term

used

patronal regimes

refers to

patronal state

the ruling elite’s internal dependency, patron-
client relations

Actor o ]
the ruling elite’s anthropological structure and
clan state . u e
cultural patterns (patriarchal “adopted” family)
. . patrimonial state | treatment of society as private domain
Action (targeting

state institutions)

neopatrimonial
state

patrimonial rule operating in a democratic
institutional framework

illegal diversion of state revenues (favoritism

. . kleptocratic state | . = )
Action (targetmg via informal t|eS)
roperty) illegal predation of private assets (reiderstvo
Property predatory state . g P ) P (
via informal ties)
permanent chains of corrupt vassalage in a
captured state decentralized order (state capture by various
independent actors)
4, | Legality

permanent chains of corrupt vassalage in a
centralized order (governance operated as a
criminal organization)

criminal state

Neopatrimonialism defined as such is the key aspect we need to focus on to under-
stand the political history of modern Ukraine. In our previous works, we adhered to
the neopatrimonialism approach,'® but we need not resolve this semantic difference
here, as our focus in this chapter is on the issue of where the two approaches intersect.
Regime cycles, as described by Magyar and Madlovics, start when the ruling patronal
network attempts to fully appropriate the state. This is the main characteristic
of patrimonialism: an attack on the civil service and the judiciary in the service of
personal power. In a patronal democracy such as Ukraine, patrimonialization
of the state is normally done not from a single center but by competing networks
which constitute a competitive-democratic landscape of capturing different state
institutions and patrimonializing them for their own interests. It is this world
of different “islands” of neopatrimonialism, not organized into a single pyramid
hierarchy, which the ruling network in a regime cycle tries to replace with a full-
fledged neopatrimonial state, appropriated completely in an autocratic regime. This
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network then tries to use the instruments of public authority to break the autonomy
of oligarchs and other actors in society, i.c., to institute a single-pyramid patronal
network. The world of a single-pyramid network, ruling personally, inevitably
undermines the legal framework that maintains mass representative democratic
institutions. The electoral process and constitutional norms cannot survive long
when patrimonial legitimation begins to dominate the political arena.

Regime cycles emerge when such attempts fail—as we will show, this is precisely
what happened to Kuchma and Yanukovych, followed by the competitive regimes
of Yuschenko and Poroshenko, respectively. In the next section, we briefly discuss
decentralization as one of the key obstacles to the establishment of a neopatrimonial
state. Afterwards, we provide a detailed overview of the steps of the attempted
appropriation of the state and the functioning of decentralized appropriation in
Ukraine, up until the time of the war.

1.3. Decentralization as one of the key obstacles in the way of establishing
a neopatrimonial state

In post-Soviet regimes where clientelism and patronage dominate, many new
reforms are built into the logic of informal relations. The reform of decentralization
is no exception. Since the state does not develop the country as a whole but serves
the narrow interests of the elite, subnational governments end up falling into the
same trap of local elite capture.'® Power capture occurs when elites control, shape,
or manipulate decision-making or institutions in a way that ends in personal gain
at the expense of non-elites or local communities.”” Decentralization creates new
opportunities (positions and resources) for patronage, with the help of which the
ruling elite rewards those who are loyal to them on a local basis throughout the
country. Building patronage networks at the local level is desirable for elites in
both autocratic and democratic states.”® Decentralization through local elections
is a useful tool for co-optation because it provides elites with the opportunity to
cultivate their own power base.”

Many countries on the way to democratization have carried out decentralization
reform, the main idea of which has been power transition from the center to the
lower levels of government and fostering the fiscal capacity of local government.
There was an opinion that if the local elite is in power, then the government is much
closer to the people.” But instead of bringing democracy to a local level, such reforms
simply turned local politicians into political brokers who mobilized networks of
local voters in exchange for financial payments and patronage positions.” To the
extent that decentralization is the devolution of decision-making from the center to
local government,** then through decentralization reforms hope to improve public
policy and resource allocation, so that the needs and capacities of citizens are better
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considered.” The goal of local government reform and decentralization is to ensure
an efficient and appropriate response to the needs of local communities for public
services by transferring power to local government structures.?

When the process of decentralization takes place in a political system where
patron-client networks exist, decisions are made and implemented exclusively by
one group.” The reason why decentralization may lead to state capture by local
elites lies in the specific features of local government, namely, fewer checks and
balances, less pluralistic local authorities, and less diverse media at the local level. In
this case, patronage becomes a stable feature of governance.?

Politicians seek to use public resources for political gain, and electoral behavior
is characterized by short-term gains rather than broad political considerations.
As such, clientelism and targeted redistribution entail significant costs to society.”
It is worth noting that decentralization does not necessarily lead to democratic
development. Sometimes, officials are appointed rather than elected. It is not
uncommon for self-governments to operate at a loss and remain dependent on the
central government.”® And where the privatization of public power takes place,
power becomes personal, and politics becomes a separate type of business. Any
person, even with the smallest share of power, considers his position as private
property (this issue is true for all levels of power).??

Of course, decentralization in post-Soviet regimes has not always led to local
elite capture. The degree to which local elites have captured power depends on the
level of social and economic inequality within society, the tradition of political
participation and the degree of awareness of the electorate, and the transparency
of decision-making by local authorities.*® Decentralization enables local elites to
become elected officials in local government with their independent agendas
and career goals freeing them from clientelistic dependence. This is more likely if
decentralization includes forms of accountability, such as auditing and participatory
budgeting.”! Furthermore, accountability involves opportunities for re-election,
and success in one’s jurisdiction. Decentralization also better resolves the agent-
principal problem through having one agent, the self-governing body, and one
principal, the local citizenry.?* Furthermore, decentralization can lead to strong
local social organizations and thus decrease the pattern of clientelism. For instance,
local organizations can work with the local community to reduce the dominance

of local elites in local government,*

or strong social institutions may replace formal
institutions like free and fair elections.** An example of this can be found in China
where research shows that when rural managers compete with lineage elites who
are not a part of the local elite network, then the appropriation of land (as one
of the main resources in rural China) by such local elites is less likely. Yet another
way to keep village leaders accountable in some Chinese provinces has been the use

of informal incentives by temple organizations.” Other examples can be found in
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countries such as India and Brazil, but the common feature of all cases is a strong
civic organization acting in local politics through an accountability process or via
policy formulation.”® One more way to reduce the power of the local elite in the
process of decentralization is to carry out administrative and fiscal decentralization
first, and address political decentralization afterward.?”

As for post-Soviet states, many new firms had strong incentives to be involved
in state capture. But in post-communist states such as Poland and the Czech
Republic, the level of state capture and economy capture has remained low. All this
is due to the liberalization of the economy, increased bureaucratic accountability,
and political competitiveness, which have placed some restrictions on the ability
of individual firms to capture the state.® If we turn to the theory of veto players,
the general assumption has been that when there are many veto players, the process
of implementing reforms becomes more complicated. But in Eastern Europe
and the former Soviet Union, there were more reforms when there were more
veto players. An important determinant in reducing the number of reforms was
the ratio of veto players to those veto players who held Communist Party seats.
This is why reform was less likely when there were few veto players and where the
Communist Party took most of the seats in parliament.”” Together with few veto
players, a weak party system could also be favorable to state capture. When the
party system is not institutionalized, and government transparency is low, political
competition undermines effective legislative bargaining and worsens rather than
improves the delivery of public goods.* In this case, if there is a potential for state
capture, then the accountability of the local elite should be strengthened.* With
weak accountability and institutions, local clites can benefit from such deficiencies

and thus capture budgets and public goods.*

2. Regime cycles and attempts at the neopatrimonial appropriation of the
state in Ukraine

2.1. Patronal democracy in Ukraine

Several signs of presidential patronage are visible in Ukraine.*® A patronal president
and rent-secking oligarchs are the key actors within the country’s political system.
A patronal president is a president who is elected by national suffrage and has
formal power based on the Constitution, but also has informal power based on
patron-client relationships and institutionalized networks, which connect political
power with control over economic activity. Patron-client ties play a key role because
they regulate access for neopatrimonial players to various types of resources. These
patron-client ties, in turn, are based on relationships of personal dependence that
derive from an asymmetrical exchange of capital.*
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Various patron-client networks of oligarchs under the guise of political parties
compete in formal electoral mechanisms, but the main purpose and meaning of the
political struggle is to capture the state in order to control the sources of rent. In this
context, political parties are mostly virtual political machines that organize national
patron-client networks designed for rent-secking and rent extraction at both the
national and local levels. Parties are formed by so-called political “investors” who
seek not to protect the interests of the electorate but want to promote a quota-
based distribution of rent-seeking positions in the government and state apparatus.
However, oligarchs are not the main political brokers in this system. They have
never initiated or significantly promoted changes inside the government. Rather,
they have constantly sought co-existence with whoever has or will receive political
power. After the Orange Revolution, however, most oligarchs started to act on their
own and joined different political camps.

In post-Kuchma Ukraine, the ability of the president to use patronage was
reduced, but the potential for such a tactic remained in the form of “political
machinery” and “political technologies.”® The composition of the oligarchs did
not change much after the Orange Revolution (no actions were brought against
them, and they did not lose their businesses). What did change, however, was
their configuration, where a dual-tipped pyramid of power emerged, organized by
Yushchenko and Tymoshenko.* This fact is evidence of the way in which rules and
institutional design affected the balance of power within different camps.

During 2004 and 2014, the oligarchs took a “wait-and-see” position while the
politicians competed. When they felt that it was profitable, they changed political
camps. This suggests that the oligarchs do not define who can get political power;
instead, they apparently serve as a catalyst for future change by giving additional
support to the side that will likely win.?

The various patronal distribution paths divide the population along regional
and ethnic lines.* This logic partly explains the separatist dynamic of 2014.
Moreover, regional elites provide financial and informational support as well as
political mobilization in the regions in exchange for the protection of their property
and wide freedom of action in policy implementation on the regional level.*’

As we mentioned above, regime cycles in Ukraine featured two different
phases, which correspond to different patterns of patrimonialization within the
state. The first phase may be called the authoritarian-bureaucratic phase, when the
president controls the majority in the assembly and has a prime minister from his
party. If these conditions are met, it means that the president has the potential to
monopolize the power/fiscal vertical, and establish a neopatrimonial state. The
second phase may be called the competitive-democratic phase, which occurs when
the patron-client network is divided between two centers. Such arises when there
is an absence of control over the national assembly, the presidential party resource
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exhibits weakness, or when the prime minister is co-opted from a non-presidential
party or from an alternative patron-client network. We consider the presidencies
of Kuchma and Yanukovych as examples of the authoritarian-bureaucratic phase,
and Yushchenko and Poroshenko as examples of the competitive-democratic phase.

A neglected dimension for the understanding of Ukrainian patronal politics
concerns subnational politics, which implies that there is a so-called two-tiered
system of national level politics and regional clans. The political elites in the center
use a variety of methods to control local elites (patronage, cooptation, or struggle).
This has been possible because different presidents have tried to use their informal
power to include the subnational level in their governments. The decentralization
reform of 2014 changed the situation as it helped to institutionalize local
governments. This is why subnational politics is an important and underexplored
element in explaining the features of the Ukrainian patronal regime, which we will

try to highlight more in the following.

2.2. Authoritarian-bureauncratic neopatrimonialism: attempt to establish
a single-pyramid patronal network under Kuchma and Yanukovych

Patronage was a key tool for Kuchma to remain in power. The main goal of Kuchma
and the elite surrounding him was to maintain control over the executive.>
There was no separation of powers in Ukraine. Kuchma mobilized the entire state
apparatus for his reelection in 1999. The president ruled like a feudal lord, although
within the formal setting of democratic institutions. The main characteristics of
the regime in Ukraine in that period were the collapse of the state apparatus, the
seizure of the state by the ruling clans, and the spread of corruption in the state
bureaucracy.’’ However, attempts to build a “party of power” around the president
simply led to a short-term consolidation of presidential power, and only “whetted
the appetite” of the rent-seeking elite.> During the Kuchma era, there were several
oligarchic networks concentrated around one political camp.

Ukraine under Yanukovych’s presidency can be considered a classic case of
patronal politics taking on the leading role in the functioning of a political regime.
In particular, the abolition of the 2006 constitutional amendment and, with it, the
divided-executive system (see below) strengthened President Viktor Yanukovych’s
ability to use both formal and informal levers of government and expanded his
patron-client base. Yanukovych, unlike his predecessors Kuchma and Yushchenko,
had for the first time not only a relative party majority in parliament but also
a majority bound by party discipline. The main point is that the super-presidential
regime of Viktor Yanukovych became a hostage to “winner-take-all” politics, which
requires a constant demonstration from the party in power of its dominance in
parliament, and in most cases, this is impossible without the presence of coalition
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partners, i.c., compromise with the “party roof” of alternative patron-client
networks. An illustrative example is the relationship of the Party of Regions with
Volodymyr Lytvyn’s People’s Party and the Communist Party of Ukraine, which
not only controlled the posts of speaker and vice speaker, respectively, but also
acted as beneficiaries of holding a “golden share” in the adoption of many bills.
The three most illustrative examples of the incorporation of patron-client networks
outside the Party of Regions into the party of power are: (1) the formation of the
Reforms for the Future parliamentary faction (19 deputies, created in February
2011 mainly on the basis of the factions of the Bloc of Yulia Tymoshenko and the
Our Ukraine-People’s Self-Defense Bloc) as an additional source of support for
the government coalition in parliament; (2) the co-optation of the former head of
the Secretariat of President Yushchenko, Viktor Baloha, to the post of Minister for
Emergency Situations (November 2010) and support by the “United Center” party
for the government coalition; and (3) the co-optation of one of the key figures of
the Orange Revolution, Petro Poroshenko, to the post of Minister of Economic
Development and Trade (March 2012).

Hence, the attempt at the neopatrimonial appropriation of the state was enabled
by past institutional changes, namely, the 2006 constitutional reform (from the one
side the premier-presidential system has provided the opportunity for the emerging
the competitive patron-client networks, but from the other side, the problem was
with the electoral law when proportional representation system in single national
constituency led to unstable coalitions). The Yanukovych administration succeeded
in overcoming the problem of a weak presidential party through the co-optation
of individual deputies into the pro-presidential parliamentary majority, but also
through a compromise between elites and coalition partners in business groups
that had previously supported the administration’s opponents. Yanukovych moved
to build a single-pyramid patronal network, because as president he did not need to
share power with coalition party partners or appoint a compromise prime minister.
In other words, after Viktor Yanukovych’s victory in the presidential election, his
party was able to secure both the posts of president and prime minister, which
helped to establish a unified network. Under Yanukovych, oligarchs were again
regrouped around one political center, but they were no longer the big informal
coalition they used to be. Even so, observers immediately noted the reorientation
of business-oriented elites toward Yanukovych, including key figures controlling
television coverage. Moreover, before any split between the president and the
prime minister could reemerge, the former sought ways to annul the 2006 reform
that created a dual executive structure in Ukraine. Due to the lack of competing
networks controlling the executive, he was able to change the Constitutional
Court’s composition in September 2010, replacing four judges. Soon after this
change, the Court found that the 2006 reform was not properly adopted and, as



Regime Cycles and Neopatrimonialism in Ukraine * 129

a result, had no legal force, which restored the presidential constitution of 1996.
The fact that Yanukovych wished to amend the Constitution shows that he saw
the dual structure of the executive as a potential complication for patron-client
network consolidation.

It should be noted that the success of the “For United Ukraine!” bloc (led by
Kuchma) and the Party of Regions (led by Yanukovych) was associated with the
inclusion of regional elites in the pyramid of power. But such coalitions were not
stable as there were other autonomous systems that were not co-opted, and which
eventually came forward. This partly explains the Maidan and the Euromaidan
when the regional elites tried to build their own power vertical and be included in
the rent redistribution process.

In short, the political regime under Kuchma and Yanukovych was characterized
by the concentration of power in a patronal president who had the potential to
monopolize power and fiscal vertical; the president through the single patron-
client network controlled the key positions of law-enforcement agencies and big
industrial companies.

2.3. Competitive-democratic neopatrimonialism: return of the multi-pyramid
patronal network under Yushchenko and Poroshenko

The 2006 constitutional reform established a mixed premier-presidential system,
where the parliament had the right to appoint and dismiss the prime minister and
the president had one of these rights. Such a system can form an important signal
indicating which of the two offices is dominant over the other. A constitution
with a divided executive creates two focal points (the president and the prime
minister) for elite network coordination, rather than one, and such a constitution
does not allow a president the coordination of political closure. The outcome
of these constitutional amendments was that the concentration of power in one
hand decreased. The formal independence of each office created some incentives
for networks to divide rather than combine, which was not possible under
presidentialism. Hale argues that a constitution with divided government powers
does not allow the creation of a single (unified) rent-seeking coalition, i.e., a single-
pyramid network.>® At the same time, the existence of a dominant party disrupts
the logic of premier-presidentialism and reintroduces the possibility to establish
a super-presidential regime.>* The 2006 constitutional reform complicated the
implementation of the winner-take-all principle and encouraged stakeholders to
join in the distribution of political dividends according to the proportionality of
voting results. In other words, post-revolutionary Ukraine in 2005-2009 featured
the separation of the neopatrimonial patron-client network between two players, a
president and a prime minister, and the formation of two autonomous competing
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patronal networks on this basis: the patronal president Viktor Yushchenko, and
the patronal prime minister Yulia Tymoshenko. A multi-pyramid patronal network
of two parallel power verticals persisted through the neopatrimonial control of
different apparatuses of the state machinery, including law enforcement, the security
service, and the judiciary. This duality prevented one power vertical from strong-
arming the other. But the prime minister could have autonomy only in the presence
of their own parliamentary party as an institutionalized patron-client network.
This, in turn, depended on electoral support for the prime minister’s party and on
whether the power of the prime minister’s party was equal to or outweighed the
power of the President’s party resources.

Ukraine’s patronal democracy is the result of the constitutional reform that
transformed Kuchma’s super-presidentialism into premier-presidentialism. This
was the political reality of Ukraine after 2004, with a regime that was neither
transitional nor temporary in form. Along with the introduction of a proportional
representation system, the constitutional reform had a significant impact on the
power relations within the executive by increasing the prime minister’s power.
Owing to the constitutional changes, it became difficult for the president to
impose their will. However, while institutional changes are important explanatory
factors, they do not stand alone. Neither prime minister (Tymoshenko nor
Yanukovych) was a unifier. They both relied on regional support bases, and for
the most part, oriented their policies toward the benefit of their support bases.
In the case of Ukraine after 2004, this regional and linguistic separation tended
to be more beneficial to the prime minister than to the president, because the
mobilization of local resources allowed the former to dominate over the latter.
This dynamic in the relationship between the president and the prime minister
was based largely on non-institutional explanations, which emphasize the
fact that democratic consolidation of institutions remained weak. Relationships
within the executive in 2005-2009 were the result of local policies, where non-
institutional interests, regional and linguistic divisions, and clientelism domi-
nated in Ukrainian politics.>

We can observe the competition among patronal networks during the presidency
of Poroshenko as well. Poroshenko was elected in the first round of the presidential
election, which is considered an unprecedented event in the political history of
Ukraine. Under the presidency of Poroshenko, the nature of the political regime, its
principle of organization and functioning, remained the same. Informal institutions
continued to dominate over formal institutions. Patron-client networks, personal
loyalty, and clan membership (as relatives and/or business partners) remained the
principles of system organization.” These principles continued to be decisive in
the formation of political parties, in appointments to most government positions,
and in the relationship between political actors at the state and regional levels.
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The paradox is that these patronal principles of Ukrainian politics, oddly enough,
contributed to the institutionalization of a pluralistic political system in a series of
formal and informal agreements between the main political players of Euromaidan.
That is why the political regime can be defined as a patronal democracy in which
rent-secking continues to be a key driver of political competition. Various patron-
client networks of oligarchs under the guise of political parties compete within the
framework of formal electoral mechanisms, but the main goal and meaning of the
political struggle is to capture and divide the state in order to establish control over
the sources of rent. What is specific to this system is that the winner is determined
by competitive political struggle, and the result is not defined in advance. While
different parts of the state are brought under neopatrimonial control, the fact
that it is not done by a single-pyramid patronal network preserves the democratic
nature of the Ukrainian regime.

After Yanukovych fled Ukraine following the Euromaidan revolution, the
composition of the oligarchic groups did not change significantly, but there
was a change in the relationships between them in the context of transforming
patronal pyramids. The oligarchs split into a Donbas network on the one hand
and autonomous oligarchs on the other. These groups joined different political
camps. Poroshenko and Kolomoisky were the only oligarchs who were able to
form political networks while most other oligarchs tried to protect their businesses
through gaining adoption by existing networks.>” A feature of patronal networks in
Ukraine is that the business elites and the political elites create a kind of symbiosis:
the business elites, due to their access to political power, protect their economic
interests, while the political elites “profit from the business funding of election
campaigns and from administrative rent and kickbacks (otkary).”*® And lobbying,
in the case of such business-state networks, is only one means by which oligarchs
try to affect political power.

Unlike in 2004, many oligarchic deputies remained on the losing side. Their
former connection to Yanukovych and the strong division in the political space
made transition much harder. Opposition parties did not want to lose face by taking
the oligarchs on board. As a result, the number of oligarchs in the Verkhovna Rada
decreased from 10 in the period 2000-2014 to 5 in 2015.* This example shows
the difficulty of transitioning to another camp in the absence of a negotiation
mechanism.

A key feature of the post-Euromaidan political system was the consolidation of
power by President Petro Poroshenko, who successfully expanded both the scope
of his formal control and the possibilities of his informal influence. In a relatively
short period of time, the key political institutions like the position of the prime
minister, the prosecutor general, the Security Service of Ukraine, the Ministry of
Defense and the military-industrial complex, the judiciary, as well as the subnational
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vertical of governor’s power at the regional level were in the sphere of formal and
informal control of the president. The functioning of the mechanism of informal
“coordination” of interests and the “return” of the president as the main veto player
(with the formal retention of the prime ministerial system) was demonstrated
during Poroshenko’s quick victory in reformatting the government coalition in
April 2016. The resignation of Arseniy Yatseniuk turned the Popular Front into a
junior partner of the Bloc of Petro Poroshenko “Solidarity,” and the appointment
of Volodymyr Groysman to the post of prime minister created the preconditions
for strengthening the president’s influence in the cabinet of ministers and the entire
system of the executive. In fact, the appointment of Groysman significantly limited
the dualism and competition of informal networks within the executive, and
integrated the prime minister into the vertical of the president’s patronal pyramid.
For the implementation of his policies, Poroshenko had to rely not only on the votes
of the Bloc of Petro Poroshenko “Solidarity” and the Popular Front, but also on the
votes of the oligarchic factions in exchange for certain concessions and privileges,
the preservation of sources of rent, and immunity from persecution. The oligarchic
nature of the relationship between politics and the economy as a whole retained
its significance in Ukraine, however, the sources of rent in state corporations,
ministries, and regions were controlled on the basis of the quota principle by the
representatives of the Bloc of Petro Poroshenko “Solidarity”—People’s Front cartel
with the help of the so-called institution of “watchers” (people who controlled
shadow cash flows and corruption schemes in ministries, corporations, and
regions). The division of this rent allowed for the shadow financing of politics, and
maintained politics in Ukraine as the most profitable type of Ukrainian business.
Another feature that distinguished this cycle of the political regime (and the
presidency of Poroshenko in particular) was the implementation of the decen-
tralization reform. On April 1, 2014, the Cabinet of Ministers of Ukraine approved
the Concept of Reforming Local Self-Government and Territorial Structure of
Power in Ukraine. The reform included two components: amendments to the
Constitution and a package of new draft laws on the amalgamated territorial
communities and the re-organization of their functions. As a result, consolidation
was effected into larger territorial communities (less than 1,500 communities
[hromada) were created out of an original 11,520)* along with a reorientation
of administrative and financial resources for such larger communities.' The rapid
development of sub-national politics in Ukraine was substantially stimulated by
the relative autonomization of local clans due to the decentralization reform, which
led to the transfer of financial resources to regional and local levels of government.
In fact, we now observe the formation of a new two-tiered political system marked
by the development of regional political regimes, which have peculiar electoral
compositions and are very different from politics taking place at the national level.
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Sub-national political regimes are based on the dominance of relatively auto-
nomous local patron-client systems and political machines that enter into various
arrangements with national political players, mostly with the current party of power.
As a rule, usually, local sub-national political machines are incorporated into the
presidential network in the status of junior partners. Oftentimes, however, these
networks maintain their formal and informal autonomy from the central authority
and the presidential party of power. This trend produces multiple configurations of
political settlements at the local level and promotes the emergence of independent
regional party projects and local electoral blocks. In most cases, local political
machines have been able to maintain political autonomy for a long time, not only
in resource-independent Dnipro and Donetsk before 2014, but also, for example,
in regions like Zakarpattia, Odesa, Kharkiv, and Lviv. For the most part, these
sub-national political machines and patron-client networks rely on autonomous
corruption sources of rents.

In short, competitive-democratic neopatrimonialism, in comparison with
authoritarian-bureaucratic neopatrimonialism, is characterized by “parliamentari-
zation” of the regime (due to constitutional reforms) and a multi-pyramid patronal
network.

2.4. Autonomy of subnational politics and its influence on Ukraine’s neopatri-
monialism

Since the presidential election of 2019 and as a result of the war, new trends have
emerged in the Ukrainian political system. Zelensky obtained political legitimacy
through popular election and has support in each region of Ukraine. Moreover,
he has relative autonomy over all political parties and independence from his own
Servant of the People party. Zelensky’s regime can be explained by three major
features: (1) building a broad national presidential party network securing a
majority inside the parliament; (2) restraining the political influence of the oligarchs
by enactinganti-oligarchic legislation; and (3) the autonomy of regional clans in
the wake of decentralization reform. Nevertheless, control over the local elites is
as equally important as control over the oligarchs in the Ukrainian political system.

The topic of decentralization has arisen since the proclamation of Ukrainian
independence. But in the end, with the adoption of the Constitution of Ukraine
in 1996 together with the Law of Ukraine “On Local Self-Government in
Ukraine” in 1997, everything came down to the centralization of power. These
laws lie at the foundation of the problems facing local self-government at both
the basic and the derivative level. At the basic level, this concerns, first of all, the
lack of adequate resources for local self-government (its material and financial
basis) and the uncertainty regarding the territorial basis of local self-government.
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Regarding the so-called secondary (derivative) level of self-government (district
and region), the insufficient power of the executive councils at this level has led to
inefficiencies in their functioning. Hence the unjustifiably broad powers of local
state administrations, to which district and regional representative self-government
bodies are obliged by law to delegate executive functions of local self-government.
In fact, public power at the local level is exercised through a dual system of political
and economic power: there are centrally appointed heads of state administrations
and local authorities elected by the communities. This has led to difficulties in the
separation of powers between the executive bodies and local governments.®* In
practice, local councils have little power. Due to the absence of local budgets, they
have had to bargain with district administrations, delegating part of their powers
to them since the latter are financed from the state budget and have the possibility
of performing these functions. This situation has only strengthened centralization,
which, in turn, has helped to facilitate access to resources, especially the state
budget. In addition, presidents have informally tasked them with mobilizing the
local population in elections; hence, for example, “officials who did not bring
sufficient votes in Kuchma’s 1999 re-election were let go.”®® Therefore, a feature
of the Ukrainian model of local government organization is that local executive
bodies are created and operate not for the purpose of performing control and
supervisory functions regarding the legality of local self-government activities, but
for the purpose of assuming the main scope of powers for managing the relevant
territories. All the above merely strengthen the patronal relationships and the
informal dependence of local governments on the center.

As a decentralization reform we can observe a weakening in the president’s
power vertical due to the fiscal and institutional independence of local com-
munities from regional (0b/ast) and district (rayon) administrations which has led
to an increase in the capacity and sustainability of local governments. Nevertheless,
some limitations of the decentralization reform became discernible after the local
elections in 2020. The first problem with the reform is that it did not set term
limits for the heads of local councils. This has allowed the latter to strengthen their
positions and create all the conditions for being re-elected. The formation of the
amalgamated territorial communities did not lead to changes in the composition of
the local authorities, and thus the heads of the local councils began to be re-elected
using patronage. The second problem is the lack of opposition within the local
government at the community level, since the majority within the local council is of
the same political force as the head of the council.* The third problem following the
reform is that the executive is appointed by the local government, thus, as a result,
two branches of power belong to one political party. This situation clearly supports
the neopatrimonial nature of power at the local level, and contributes to turning
local communities into sub-sovereign neopatrimonial regional bureaucracies.



Regime Cycles and Neopatrimonialism in Ukraine « 135

Local elections have also illustrated the trend regarding the possibility of
regional clans maintaining their formal and informal autonomy from the presi-
dential party of power. In such elections, as a rule, the president’s candidates have
had no success in the largest regional centers of Ukraine, including Kharkiv,
Dnipro, Odesa, and Lviv, despite the active expansion of the presidential network
at the local and regional levels. Official candidates from presidential parties
have failed to win most mayoral elections because local political machines have
successfully nominated their own candidates, for example, Hennadiy Kernes
(and his successor Thor Terehov) in Kharkiv, Borys Filatov in Dnipro, Gennadiy
Trukhanov in Odesa, and Andriy Sadovyi in Lviv.

Such independence on the part of local regimes weakens the president’s power
vertical, which Zelensky has been trying to restore under the conditions of the war.
Conflicts with the mayors of Ukraine’s big cities, such as Dnipro and Chernihiv,®
show how the president is using administrative influence in an attempt to centralize
power. At the same time, this also shows how decentralization has become an
obstacle to building a single power vertical headed by the president. However, the
risk of local elite capture remains. Simply having local governments accountable to
avariety of civic organizations could be helpful in order to prevent the creation of
local machineries of neopatrimonialism.

3. Conclusion

There have been several reforms to the political system in Ukraine. According
to the Constitution of 1996, the political system was defined as a presidential-
parliamentary system, where the powers of the president were much stronger than
in any European semi-presidential system. The neopatrimonial character of the
system contributed to the creation of a super-presidential regime (a single-pyramid
patronal network led by Leonid Kuchma and, later, Viktor Yanukovych). In the
early 2000s, there was a split within the political elite, which escalated in 2004.
The political system was reformed that year, creating a premier-presidential system.
The constitutional reform initiated the preconditions for Ukraine to develop
an institutionally hybrid system capable of functioning in two different phases.
Ukrainian regime cycles have alternated between their authoritarian-bureaucratic
phases (when the president has controlled a majority in the assembly and has had
a prime minister from his own party verticals) and their competitive-democratic
phases (when there is a multi-pyramid patronal network of two centers in the
absence of control over the assembly, weakness of the presidential party resource,
and the prime minister is co-opted from a non-presidential party or an alternative
patronal network). The decentralization reform in the context of a neopatrimonial
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regime has also led to the weakening of the patronal president’s vertical of power.
In a time of war, this has been a problem for Zelensky as well, who has attempted
to limit the autonomy of subnational politics. Nevertheless, decentralization
reform together with civic activism could become something that will bring
about a breakthrough to democracy.®® Another driver of change is war which is
enabling a shift in the situation within Ukraine as the regime undergoes alteration
from one type of neopatrimonialism to another. The main features of this shift are
bureaucratic rationalization and a reformation of the rational-legal state apparatus
based on military needs. This is the classical interpretation of state-building using
Tilly’s concept of “war made the state.” After the war, the road towards building
a liberal democracy in Ukraine will be opened, and the country will be able to
become part of the European family of democratic nations after three decades in
the post-Soviet space.
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War, De-oligarchization, and the Possibility of

Anti-Patronal Transformation in Ukraine
Mikhail Minakov

1. Zelensky’s presidency in the context of patronal politics

The rise to power of Volodymyr Zelensky was directly connected with the reaction
of the Ukrainian population to the results of the country’s development under
President Petro Poroshenko (2014-19)." In early 2019, Ukrainians had a very low
level of trust in the government, with just 9% of respondents expressing confidence
in it—the lowest level in the world in 2018-19 and far below the regional median
of 48% for post-Soviet nations.” Dissatisfaction with the government in 2018-19
was so great that Zelensky, a person with no political or administrative experience,
obtained a mandate for power from 73% of the voters, among both rich and poor,
urban and rural dwellers, and Ukrainian and Russian speakers living across all regions
of Ukraine.?

The older generation of the Ukrainian political class, as well as the Western
political establishment, regarded Zelensky with concern and suspicion: the new
president was not a professional politician, his team included no known diplomats
and activists, he made his capital on show-business in Russia, he worked for a long
time on TV-channels owned by oligarchs, and his political program was both
vague and heavily anti-elitist.” But most Ukrainians obviously interpreted this lack
of political experience as an advantage: Zelensky was not seen as a participant of
patronal politics and informal power structures.

The next three years of his presidency demonstrated, however, that Ukraine’s
pro-Western geopolitical choice remained unchanged—or even deepened, driven
by the country’s security needs. Internal politics initially developed in accordance
with the rules of contemporary Ukrainian political culture: every new presidency
has started with an attempt to fulfill its electoral promises, then the opportunities
of the presidential post make presidents more concerned with the interests of their
own and allied clans, leading to self-serving rule, loss of popularity, the unification
of opposition parties and clans in the parliament (and sometimes on the streets),
and the consequent failure of the presidential group in the next elections.’ Yet this
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stable patronal-political tendency was interrupted by Zelensky who received an
unusual power opportunity during the “Green Wave” — the process of widespread
power change in the springand summer of 2019 that some even called an “electoral
revolution.” Zelensky’s Servant of the People party (SP) won early parliamentary
clections and established a one-party-majority in both the Verkhovna Rada of
Ukraine (VRU) and the cabinet by September 2019.7

The Ukrainian multi-pyramid system had come to an end since a single group
now controlled the presidential post while also having a one-party majority in the
legislature. From 1991 to 2019, conflicts between presidents on the one side and
prime-ministers and parliaments on the other had considerably limited both formal
and informal presidential authority. After September 2019 this was no longer the
case. Such unique circumstance provided the new president with an opportunity
to establish an unprecedented political regime and to develop it differently from
his predecessors over the next three years, from 2019 to 2022. Other factors that
influenced this unique set of regime dynamics included the COVID-19 pandemic
(2020-21), increased risks of war with Russia (2021), and the Russian invasion
of Ukraine (2022). Altogether, these factors made the ongoing presidency of
Volodymyr Zelensky unique for independent Ukraine.

For this chapter it is important to distinguish between “de-oligarchization”
and “anti-patronal transformation.” In a nutshell, de-oligarchization means a policy
(and its attendant actions) aimed at destroying the established oligarchy. Anti-
patronal transformation is a much more multidimensional process which is aimed
at establishing the rule of law.® In other words, “de-oligarchization” refers to actors,
while “anti-patronal transformation” refers to social relations.

With regard to de-oligarchization and the functioning of patronal politics in
Ukraine, at the time of writing this text (November 2022), the Zelensky presidency
can be divided into two periods and four stages:

1) Pre-war presidency:

e Focus on the implementation of electoral promises and keeping distance

from the oligarchs (May 2019 - February 2020);

e Creation of a presidential power pyramid that prevised some limited coop-
eration with the established oligarchic clans (February — October 2020);

e Rule through the Security Council and the beginning of de-oligarchization
(November 2020 — January 2022);

2) War-time rule and continued de-oligarchization (since February 2022).

In the following parts of this chapter, I will describe the change in de-oligarchization
policy in pre- and war-time Ukraine during the presidency of Volodymyr Zelensky.
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2. Zelensky’s pre-war government

2.1. The “Green Wave”: establishing Zelensky’s power structure

President Zelensky assumed office on May 20, 2019, having no support in the VRU
and having to deal with a rather non-loyal prime minister in the person of Volodymyr
Groysman, a member of the Vinnytsia clan led by ex-President Poroshenko. The
political elites which dominated the Ukrainian centers of power in the aftermath
of the Euromaidan primarily supported the incumbent Petro Poroshenko in the
second round of elections. After they lost the presidential elections, they began
undermining Zelensky’s efforts to fulfill his program and appoint members of his
emerging team in the government.” In response, President Zelensky, on his long-
postponed inauguration day, called for early parliamentary elections, obtained
the Constitutional Court’s approval for such an act, and then won the subsequent
elections.!®

The new majority in the Verkhovna Rada consisted of people corresponding
to Volodymyr Zelensky’s—and his voters’—idea of “new faces” in politics.! The
will to abandon patronal politics, which was demonstrated by Ukrainians in the
revolutionary attempts of the political crisis in 1993, of the Orange Revolution in
2004, and of the Euromaidan in 2013-1,4 was still alive. Zelensky and his team
responded to this palpable political will by creating a party whose major selection
criterion was nonparticipation in politics prior to 2019. Named after Zelensky’s
TV series, the Servant of the People party brought to power 254 MPs—young
men and women who were seemingly not members of any known oligarchic
groups and who lacked any experience of participating in political and legislative
processes. However, the seeds of a new power pyramid were planted here: the
budding politicians had to be personally loyal to the president who boosted their
careers using his own electoral ratings. This criterion was critical for creating a new
personalist power structure in Ukraine in 2019-22.

Still, control over the presidency and the parliament was not enough in order
to fulfill Zelensky’s electoral program: he also needed to bring the bureaucracy
under control. Lustration proved to be an effective tool in the hands of the
post-Euromaidan elites in 2014-15 for purging older political groups that were
embedded in the executive. On July 12, 2019, President Zelensky attempted to get
the support of the old parliament for a draft law that envisaged extending lustration
to senior officials.’* This initiative later became a policy of replacing the leading
figures in almost every central, regional and local government.

It took Zelensky about a hundred days to take control of the Ukrainian central
government and to be able to focus on two tasks: the implementation of his
electoral promises and the establishment of control over both regional and local
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governments and over the siloviki (the forces of law and order). On September 2,
2022, at a joint meeting of the president, his bureau chiefs, the cabinet members,
the leadership of the Verkhovna Rada (VRU), and the general prosecutor, Zelensky
demonstrated that he was now the sole and undisputable leader, and he demanded
full loyalty to his program despite legal obstacles in the form of the checks and
balances of a parliamentary-presidential republic. At the meeting, the newly elected
prime minister, the parliamentary speaker, and the representatives of the judicial,
prosecutorial, and security services all accepted the situation.'

The “Green Wave” moved on from the electoral sector into the political system
in the fall of 2019 — winter of 2020. Here, among the literally hundreds of legal acts
voted for by the new parliamentary majority, constitutional reform probably best
manifested the logic of the emerging regime: the presidential team aimed to increase
the powers of the president and limit the powers of the legislature. Constitutional
reform was aimed at amending Articles 76 and 77 which would see a reduction
in the number of MPs from 450 to 300, as well as a change in the parliamentary
electoral system from a mixed system to one based on proportional representation.
This decrease went hand in hand with the enforcement (on January 1, 2020) of the
Poroshenko-eraamendments to Article 80 which stipulated a decrease of immunity
for Ukrainian members of parliament. The VRU was becoming systematically
weaker in comparison with the institution of the presidency.

Amendments to Article 81 of the Constitution aimed at establishing higher
party control over MPs elected through the party lists as well as broadening the
possibilities of depriving MPs of their mandates in case of their non-loyalty.
Volodymyr Zelensky needed stronger control over the MPs of his own party, many
of whom he did not know personally.

Amendments to Article 106 were intended to increase presidential powers
in regard to the newly established anti-corruption institutions. Between 2015 and
2020 a new system of anti-corruption organizations (AC) was created in Ukraine.
The heads of these organizations were appointed by the president following a public
selection procedure, despite this authority not being included in the exhaustive list
of presidential powers provided in the Constitution. President Poroshenko failed to
achieve such an amendment, and the Zelensky team attempted to resolve this legal
issue together with establishing stronger control over the new AC organizations.'*

This partial weakening of parliament, especially the decrease of immunity,
something which was valued in the past by the oligarchs and their closest cadres as
well as by the political opposition, was not counterbalanced by decreased immunity
for the president or judges. The law on presidential impeachment did not make the
post of president more accountable to any other branch of power in Ukraine."

Despite having a single-party majority, the Zelensky team did not have the
necessary 300 votes in the Rada in order to approve the proposed constitutional
amendments. This was a rather limiting factor for the emerging power structure.
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Also, the immensity of the changes begun required stronger political managers in
the presidential administration (renamed the Presidential Office (PO) beginning
with Zelensky’s tenure), the cabinet of ministers, and the parliamentary majority.
President Zelensky tried to simultancously find a solution to the conflict with
Putin’s Russia, start economic reforms that would quickly improve the incomes of
Ukrainian households, and fight the oligarchs. This last issue—de-oligarchization—
was perceived by the president and his team as their main political task and legacy.

On August 29, 2019, the new Rada approved the appointment of Prime
Minister Oleksiy Honcharuk (then 35 years of age) and an unusually young cabinet
(11 men and six women, with an average age of 39). A lawyer and civic activist with
no visible ties to any oligarchic groups, Honcharuk and the “cabinet of technocrats”
were seen by many in Ukraine and the West as a sign of the government’s distancing
from all possible informal institutions and a break with patronal politics.' The only
exception in the cabinet was Arsen Avakov, an oligarch and the permanent head of
the Ministry of the Interior (Mol) since 2014. In the new regime, Avakov was seen
as a guarantor of control over and communication with the political groups, activist
networks, and oligarchic clans of the post-Euromaidan era.

The composition of the new VRU leadership and the membership of the
parliamentary committees in the fall of 2019 demonstrated an attempt to balance
efficacy with constitutional democratic principles. The SP majority diminished the
number of parliamentary committees from 27 to 23. Of these 23 committees, SP
members presided over 19 of them. Unlike in the previous parliament (2014-19),
the SP majority provided the diverse opposition with an opportunity to chair four
committees. At the same time, all committee decisions were under full SP factional
control since the presidential party had a majority in each parliamentary committee.

By the winter of 2019-20, the Zelensky administration had increased its control
over the central posts of the executive branch, the security organizations, and the
legislature. But the struggle against informal groups continued in each ministry,
regional or large city mayoralty office, and state-owned company. Although the
siloviki still felt rather autonomous, the clans that had survived Euromaidan and
which had reestablished themselves as the post-revolutionary power clites under
President Poroshenko felt ever more endangered by the emerging new authoritative
structures operating outside of their influence.

2.2. Tamed de-oligarchization

The initial configuration of power relations in the first Zelensky government did not
lastlong."” In January — March 2020, lack of experience, public scandals, relentless
conflicts with older politicians and oligarchs, and the start of the COVID-19 pandemic
forced Zelensky to change his tactics and slow the pace of reforms. Ukrainian politics
was overtaken by information wars with the active participation of the mass media
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controlled by the oligarchs and groups sharing pro-Poroshenko sentiments. Since
Volodymyr Zelensky’s ratings were still very high, the targets of public smearing were
Andriy Bohdan, the head of the PO, and Prime Minister Honcharuk." Both figures
were sacrificed by Zelensky in the first political crisis of his presidency.

In February — March 2020, the president had to change his policy towards
the oligarchs. He was forced to recognize that he could not govern without some
level of communication and coordination with the informal groups. Zelensky also
understood that he needed stronger managers in his team. Thus President Zelensky
personally met with the oligarchs and representatives of big business at a public
event, and he “non-publicly” agreed with them on some terms for a peaceful co-
existence that lasted for over a year.”” This provided him and his team with some
time to further strengthen their positions and prepare for the future launch of
an effective de-oligarchization policy. Even though the president was still making
addresses to the nation on fighting corruption and oligarchy,” it looked as if his
zeal had considerably diminished in 2020.%!

President Zelensky was forced to change his government, but he also used
this as an opportunity to increase the efficiency of his team. He ensured the
appointment of more experienced figures in critical public posts: Andriy Yermak
became the head of the PO, Iryna Venedyktova took over the post of prosecutor
general, and Denys Shmyhal became the new prime minister. Yermak was an old
business partner of Zelensky’s and a good negotiator with people from both Russia
and the West.” Iryna Venedyktova, a well-known lawyer and a member of an old
siloviki family, demonstrated her full loyalty to the president and professionalism in
the SP parliamentary faction.”® Shmyhal, who worked in the Honcharuk cabinet in
2019, proved to be a loyal figure with no political agenda of his own. His experience
in a minor position at Rinat Akhmetov’s DTEK energy consortium was viewed
as a rather positive quality: the Zelensky team needed a channel—alternative to
Avakov—of communication with the oligarchs.

The Shmyhal cabinet continued the economic reforms planned by its predecessor,
even though only five ministers survived the change. The cabinet, which president
Zelensky called “new faces with the brains,” had only one female member and its
members’ average age was 45.%

After the changes in February—March and up to October 2020, internal political
clashes calmed down. The struggle against the COVID-19 pandemic provided the
presidential team with a new legitimacy for urgent measures and the unification
of the nation. During this period the presidential power vertical was developing
slowly, without public attention, up until the beginning of the institutional conflict
between the president and the Constitutional Court of Ukraine (CCU) in October
— November 2020.
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2.3. Securitization of the Zelensky presidency and the re-launch of de-oligar-
chization

The CCU was designed to be the guardian of the balance between the branches
of power. According to Part XII of the Constitution, the CCU was supposed to
defend the rule of law and the checks and balances in the political system. But the
court has never been able to accomplish this in reality. During Ukraine’s recent
history, the CCU has demonstrated itself to be a weak institution with constant
informal control of presidents over its decisions. Also, the CCU has been able to
react to violations of the Constitution only if it is addressed by a very limited group
of officials, which has afforded the court with a very limited ability to defend the
Constitution.

The depth and length of the conflict between President Zelensky and the CCU
was a rather new phenomenon in the political history of contemporary Ukraine.
It was partially the result of the judiciary reform of 2015-19 which made the
judiciary a more self-governing branch, and partially the outcome of the ineffective
work of the PO in being unable to continue with the usual informal control over
the court. Commencing October 2020, the presidential team started using the
decisions of the National Security and Defense Council of Ukraine (hereafter,
Security Council or NSDC) for blocking CCU activity as the latter was suspected
of being used by opposition groups and clans to limit the presidential power. In the
winter of 2020-21, Ukraine entered a phase in which the work of the CCU was
almost completely blocked due to a presidential decree (as of December 29, 2020)
which suspended the Court’s chairperson, Oleksandr Tupytsky, and due to a CCU
ruling (as of December 30, 2020) which stated that the presidential decree was
“legally insignificant.”® Later, President Zelensky and the CCU bombarded cach
other with legal acts undermining each other’s legitimacy.* Nevertheless, it was the
court that was blocked in this fight from intervening in the political competition
with, and especially in the reemerging struggle against, the oligarchs.

Instead, the Zelensky presidency entered a phase in which it was much more
strategic in dealing with the consolidation of power, stricter on political opposition,
and firmer in decision-making. This period can be called the securitization phase.
Beginning in the fall of 2020, the principal decision-making role moved to the
NSDC, which—constitutionally speaking—was just an advisory body and whose
decisions needed to be enforced by presidential decrees. President Zelensky and the
senior members of his team began making all major decisions on issues of domestic
politics, international relations, and security matters through the Security Council.
At the same time, the cabinet of ministers and the parliament were losing their
roles as decisive institutions: they were used to simply legalize the decisions of the
Security Council when the latter did not require presidential decrees. This change
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freed the Zelensky administration from the need to gain consensus in the VRU
and to discuss policies in the cabinet. Now, the PO could focus more on countering
the harsh socioeconomic consequences of the COVID-19 pandemic (which the
opposition was using to lambast the president and to try to erode his popularity),
and increase cooperation with the US and the UK on military reforms.

In 2020-21 the presidential team implemented the “Big Construction” project
with a multi-billion UAH budget designed to rebuild the country’s aging public
infrastructure and to prepare Ukraine for a fast post-COVID recovery.” It was
simultaneously fashioned as a major public project intended to improve the
president’s ratings. However, the project also provoked a number of accusations of
mismanagement and corruption directed against Zelensky’s team.?®

The rather disappointing activities of the Zelensky administration in fighting
the pandemic, the deteriorating socioeconomic situation, and criticism on the part
of opposition groups were able to shake Zelensky’s public support. Moreover, the
Pandora Papers, which included Volodymyr Zelensky’s name on the list of offshore
company holders in the British Virgin Islands, Cyprus, and Belize, had a deleterious
effect on public trust in the president.” (It should be noted that these companies,
which were worth several million US dollars, were created before Zelensky took
office.) Finally, conflicts within the presidential team—especially with Dmytro
Razumkov, who was one of Zelensky’s key supporters in 2019—revealed that the
“new faces” team was operating the same way as the old corrupt elites did.*
Consequently, President Zelensky’s approval rating dropped to 24.7% in October
2021.%" At the same time, Zelensky had overtaken Petro Poroshenko in having
the largest negative rating among Ukrainian politicians.** At approximately the
midpoint of his presidency, Zelensky had seriously undermined his image as an
alternative to patronal politicians.

In order to prevent the opposition clans from using this momentum, the
Zelensky administration moved ahead with its anti-oligarch agenda. To destroy the
oligarchs’ influence on society through mass media and to eliminate their illegiti-
mate sources of wealth (state budgets, tax evasion, and ongoing privatization) two
legal acts were prepared—Act 5599%* and Act 5600**—followed by a longer-term
plan (the so-called 20 Step Plan™®).

On November 5, 2021, President Zelensky signed the Law of Ukraine “On the
Prevention of Threats to National Security Related to the Excessive Influence of
Persons who Have Significant Economic or Political Weight in Public Life (Oli-
garchs)” which was approved by a parliamentary majority of 279 votes on Novem-
ber 3,2021. The law, which was to come into effect on May 7, 2022, set out a rather
comprehensive legal framework for disallowing those persons who were registered
as oligarchs from being active either in Ukrainian politics or in Ukrainian society.
Accordingly, an individual who meets three of the four following criteria may be
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declared an “oligarch” by a decision of the Security Council (something that is not
envisaged by and/or contradicts the Constitution of Ukraine):

1. A person who takes part in political life (as defined by any of the following):

a) a person who is a top—level public servant in Ukraine, e.g. the president
of Ukraine, members of the parliament, members of the cabinet, etc.; and/or

b) a person who is a close associate or relative of a top-level public servant;
and/or

c) a person who occupies a managerial position in a political party; and/or

d) a person who finances a political party’s activities, political campaigns, or
political demonstrations.

2. A person who has significant influence on the mass media (as defined by any

of the following):

a) a person who is the owner, ultimate beneficial owner (UBO), or control-
ler of mass—media (MM principal); and/or

b) a person who transferred their MM principal status after November 7,
2021 to arelative or to a person without an impeccable business reputation

(as provided by the Law).

3. A person who is the UBO of a company which has a natural monopoly status
(declared by the Security Council after consultations with the proper agencies) or
which has a dominant position in the market as set out in the Law of Ukraine
“On Economic Competition Protection” and maintains or increases that posi-
tion for more than one year in a row.

4. A person with total assets (both personal and through the business where
the person is the UBO) exceeding by 1 million the subsistence minimum es-
tablished for able-bodied persons on January 1 of the respective year (in 2021
this was approx. 84 million USD).

Information on persons declared as oligarchs was to be listed in a special register
(“Oligarch Register”), which would also be run by the Security Council. The NSDC
would also be responsible for ensuring that—from May 7, 2022, on—oligarchs
would be prohibited from financing political party activities in Ukraine and from
participating in large—scale privatization tenders. The registered oligarchs would be
required to submit declarations annually to the Council.

This law, however, did not provide for any liability for violating the above limi-
tations. It was directed at individuals, but not at the oligarchic groups or political
structures that enabled such persons and groups to flourish. The act did not make
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use of any of the traditional anti-corruption organizations (Antimonopoly Com-
mittee of Ukraine (AMCU), Ukrainian Accounting Chamber (UAC), State Audit
Service of Ukraine (SAS), etc.) or any of the new organizations (National Anti-cor-
ruption Bureau of Ukraine (NABU), National Agency for Corruption Prevention
(NACT), etc.). Finally, the act was more or less based on patronal political logic
without any consideration given to the division of powers defined by Ukraine’s
constitution. The Security Council was turning into a huge institution with its
functionality duplicating many existing state organizations. This would also be an
organization with very little connection to the Constitution.

Another anti-oligarchic act, Law N¢ 5600 “On Amendments to the Tax Code
of Ukraine and Certain Legislative Acts of Ukraine to Ensure Balanced Budget
Revenues,” provided significant amendments to tax legislation that directly affected
the administration of taxes and the procedure of tax calculations, as well as increas-
ing the fiscal pressure on certain taxpayers (both oligarchs and bona fide entrepre-
neurs). It also introduced an excise tax of 3.2% for taxpayers who produce electricity
from renewable energy sources (RES) or who use cogeneration units. The law was
approved by the VRU and enacted by President Zelensky in December 2021. In
a nutshell, after all the open debates and hidden talks, the act delivered a hard blow
to the Akhmetov clan and some other oligarchs who would pay increased taxes on
iron ore mining. Some oligarchic groups working in the agricultural sector were also
hit due to the change in taxation and new tariffs on railroad transportation. At the
same time, when considering the bill, the deputies added an amendment which
reduced the amount of taxes for the oligarchic businesses of Yuriy Kosyuk and Thor
Kolomoisky. Basically, this act was partially aimed at promoting de-oligarchization
through a piecemeal approach where some oligarchs were punished while the inter-
ests of others were taken into account, depending on their loyalty to the president
and the state during the pre-war situation.

The two above-mentioned laws were supposed to do considerable harm to the
oligarchs at large, and to those who supported the opposition or Russia especially.
For example, according to the calculations of the Forbes Ukraine experts, the proper
implementation of these laws would cost Akhmetov up to 1 billion USD in losses.*

These radical anti-oligarchic steps that the presidential team undertook gave
rise to strong and legitimate concerns in Ukraine and in the West. In response,
Andriy Yermak published a special blog on the Atlantic Council website where he
explained the de-oligarchization policy (DOP) of president Zelensky.”” Yermak
argued that the de-oligarchization legislation aims “to prevent oligarchs from pur-
chasing elections, wielding undue influence over Ukraine’s government and econ-
omy, or possessing the power to stymie Ukraine’s reform progress and democratic
potential.” He also stated that the oligarchs were trying “to sabotage key sectors of
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the Ukrainian economy to make the country’s leadership drop these reforms.” And
he promised that president Zelensky’s next step would be to continue with a new
judiciary reform that would “enable the judiciary to withstand pressure from oli-
garchs and give Ukrainians and foreign investors’ confidence that their legitimate
commercial interests are protected.”

The DOP logic described by Yermak was soon operationalized in the draft pol-
icy document called The 20 Step Plan to Combat the Influence of Oligarchs.?® This
draft document was not made public, but it was discussed at the meetings of the Se-
curity Council and the cabinet in November 2021. The draft plan was subsequently
leaked to the expert community and included the following steps. The Ministry of
Justice (MoJ) was to coordinate the activities of other executive bodies. Examples
included creating a register of oligarchs, developing a procedure for checking the
business reputation of any potential buyer of media, strengthening the institutional
capacity of the antimonopoly committee, and ensuring that international legal in-
struments for the protection of foreign investments would be applied to the invest-
ments of Ukrainian beneficiaries of companies registered in foreign jurisdictions
(offshores). The list also included tasks aimed at improving the work of the courts
and the energy committee as well as improving the law on media which would
make the ownership structure of mass media outlets transparent and would allow
the national council on television and radio broadcasting to cancel media licenses
easily, without the involvement of the courts.

This plan was not fully implemented due to the large-scale Russian invasion of
Ukraine, but it did demonstrate the seriousness of President Zelensky in promoting
his DOP while ignoring the legal and political complications. It also demonstrated
that the Security Council had created a new line of command: the MoJ was turning
into an implementing agency of the principal decisions made at the NSDC.

In general, this phase demonstrated two contradictory processes in Ukrainian
politics. On the one hand, Zelensky’s DOP did indeed aim at destroying the oli-
garchs’ social and political influence, which could prove harmful to patronal poli-
tics in Ukraine. On the other hand, the DOP did not respect the constitutional
system of checks and balances, considerably securitized Ukrainian politics. This
duality is reflected by the character of Zelensky’s power vertical, as described in
Table 1. In four key respects, Zelensky exercises the same personalist strategies that
have been typical in Ukrainian patronal pyramids. In four other respects, however,
his power pyramid is a fundamentally bureaucratic hierarchy, featuring formality
instead of informality and normative rewards and punishments instead of discre-
tionality and oligarchic clientelism.
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Table 1. Similarities and differences between the Zelensky power vertical and informal single-pyramid
patronal networks.

Similar or

Zelensky’s single-pyramid

power network  different?

pyramid-like hierarchy

Informal single-pyramid

patronal network

pyramid-like hierarchy

personal loyalty of clients

personal loyalty of clients

increasing power of the president

increasing power of the president

decreasing power of the parliament

decreasing power of the parliament

decisions moved to a formal body

decisions moved to an informal body

(NSDC) <= (patron’s court)
no discretional rewards and discretional rewards and
punishments | €= —> | punishments
(normative anti-oligarch measures) (targeted laws and measures)
no personal-wealth accumulation personal-wealth accumulation
(normative distribution of state funds, | €= —> | (discretional distribution of state funds,
no new ‘patron-bred oligarchs’)*® new ‘patron-bred oligarchs’)
no disposing over status and wealth by disposing over status and wealth by
the network leader the chief patron
(wartime nationalization not targeting | €~ —> | (predation targeting those outside the

those outside the network in favor of
insiders; no transit-nationalization)*

network in favor of insiders; transit-
nationalization)

(Based on the concept of Bilint Madlovics and Balint Magyar.)

2.4. The anti-corruption system and de-oligarchization

Prior to the start of the full-scale war with Russia, Ukraine ended up with three sets of
anti-corruption (AC) organizations aimed at fighting corruption, promoting good
governance, and, ideally, limiting patronal politics: traditional AC organizations
were institutionalized before 2014; newer AC bodies were created during the wave
of post-Euromaidan reforms which began after 2014; and the newest AC insti-
tutions were created in 2020-21. This anti-corruption system (ACS) included both
regulative and punitive organizations (see Table 2).

Major traditional bodies were established in the 1990s, when the Ukrainian state
and oligarchy were being established and mutually influenced each other’s institution-
alization. The Anti-Monopoly Committee of Ukraine (AMCU), aimed at the
protection of competition in the field of entreprencurial activity, was established
in 1992.1In 2021, the committee was managed by its seventh (ad interim) head
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and included among its members a very strong representation from the strongest
oligarchic clans. The State Property Fund of Ukraine (SPFU) was established in
1991, and its 13 director was about to be dismissed in January 2022. Among other
important state authorities of this kind were several departments of the Security
Service of Ukraine (SSU), the Mol, and the General Prosecutor’s Office (GPO),
as well as various agencies that in 2021 were called the Ukrainian Accounting
Chamber (UAC), the Supreme Audit Institution (SAI), the State Audit Service of
Ukraine (SAS), etc. These institutions were relics of previous attempts by Ukrainian
reformers to install a system of good governance and effective institutions capable
of fighting corruption and enhancing good governance. At the same time, these
institutions were the usual objects of control by informal groups since the moment
of their creation.

Table 2. Ukrainian anti-corruption / good governance organizations matrix.

LT

Regulatory Punitive Regulatory Punitive

AMCU SSU/Mol/GPO NAPC (partially) NAPC (partially)

National Commission

State Property Fund of Ukrainian Accounting for Energy and Public | SPI, NABU and SAPO

Ukiaine Chamber Utilities Regulation
State Audit Service of ) .
Ukraine ARMA (partially) ARMA (partially)

In 2014, President Poroshenko, the newly elected European Coalition in the Ukrain-
ian parliament, and participating Ukrainian civic organizations and Western govern-
ments embarked upon the path of creating a new anticorruption system consisting
of the National Anti-Corruption Bureau of Ukraine (NABU), the Specialized
Anti-Corruption Prosecution Office (SAPO), the High Anti-Corruption Court
(HACC), and the National Agency for Corruption Prevention (NACP). The
State Bureau of Investigations (SBI), the Asset Recovery and Management Agency
(ARMA), and the National Commission for Energy and Public Utilities Regulation
(NCEPUR) were also added to this system. The creation of these bodies was slow
and uneven. Some of them, like the NCUPUR, NAPC, and NABU, started
working in 2015-16, while others, for example, the HACC and SBI, only began
functioning after President Zelensky had already taken office.

By July 2021, the achievements of these new AC organs, as assessed by the
experts at Transparency International and Ukrainska Pravda,** could be summed

up as in the Table 3.
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Table 3. New ACS organizational achievements and institutional readiness.

Assessment of readiness

for effective work
Organization Main measurable achievements (out of 5 points, with
5 representing full
institutional readiness)
879 criminal proceedings in progress
National Anti- 397 notes of suspicion
Corruption Bureau of 3.6
Ukraine (NABU) 325 indictments referred to court
56 quilty verdicts
Specialized Anti- 250 indictments referred to court
Corruption Prosecution 33
Office (SAPO) 47 quilty verdicts
National Agency for 3407 verified declarations in 20172021
Corruption Prevention | 14 88) individuals, included in the Register 3.6
(NACP) of Corrupt Officials
55 sentences
High Anti-Corruption :I,‘L(\)gé)fi(z)uznz: UAH of bail transferred to the .
Court (HACQ)
criminal proceedings are under the review
of the AC of the HACC

These figures and assessments show that the new AC organizations reached a certain
level of efficiency by 2022, which, however, did not translate into a considerable
decrease in grand corruption or a decline in patronal politics.

The new AC organizations were perceived by the new administration as an
institutional legacy through which post-Euromaidan elites and Western govern-
ments tried to control the “Green Wave” politicians. This perception, and the
ongoing clashes between the traditional and new AC organizations, made President
Zelensky look for other types of organizations in his DOP.

The newest AC organizations are connected with the transformation of the
Security Council into an agglomerate of semi-established services and departments
responsible for often non-formal regulatory and punitive activities aimed at imple-
menting Zelensky’s DOP. The NCSD is linked to and supervises the DOP-related
activities of the MoJ, SBI, ARMA, and some other organizations.

It is important to stress that all three ACS elements exist in a paradoxical
situation. Before February 2022, Ukraine was far ahead of Western countries
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in terms of the possibilities for monitoring the lifestyles of public officials and
the transparency of public tenders, yet Ukraine still faced “huge corruption
and challenges related to the rule of law.”** The Ukrainian ACS with its old, new,
and newest elements—in the pre-war political context—did not limit or decrease
grand corruption. The efficacy of ACS outcomes was systemically undermined
by interorganizational competition. For example, the heads of SAPO and NABU
were spying on each other in 2018-19, accusing each other of corruption, and
bringing the results of their respective surveillance to the mass media rather than
to the courts.

Nevertheless, Zelensky’s DOP has been significant in fragmenting oligarchy and
in creating different camps among the oligarchic clans. As of January 2022, the
relations between the presidential team and the clans could be described according
to three types of cooperation: animosity, loyalty, and neutrality. A high level of
animosity was definitely seen on the part of the Poroshenko clan, the Akhmetov
clan, the Avakov clan, the Medvedchuk clan, and the agglomerate of smaller
oligarchic clans around mayors Vitaliy Klichko (Kyiv) and Borys Filatov (Dnipro).
Some level of loyalty toward the president was demonstrated the remainder
of the Privat Group and the former Firtash clan (mainly groups around Serhii
Liovochkin), the Pinchuk clan (with some reservations), the Kosyuk clan, and
some agricultural clans (who expected presidential patronage in the privatization of
land). The neutral clans included the Boyko clan (and some other elements of the
ex-Firtash clan), the Grigorishin clan, the Energo Group clan, the remainder of the
Industrial Union of Donbas, the Novinsky clan, and the mass of old and new local
clans that started booming since the decentralization reform of 2015.

3. War and the change of governance

On February 24, 2022, Russia launched a full-scale invasion of Ukraine. The
invasion caused profound changes to the political regime and the social order,
making its impact felt in both the public and patronal sides of politics. However,
the commitment of Volodymyr Zelensky to de-oligarchization policy not only
survived the start of the large-scale invasion, but even increased as soon as the
successes of the Ukrainian army allowed him to return to his reforms.

With the launch of the Russian invasion, President Zelensky’s sole priority
became the defense of Ukraine. By April 2022, however, the Zelensky administra-
tion had adapted to the war situation and endorsed a multidimensional approach,
pursuing many tasks simultancously, including the DOP and anti-corruption. These
two tasks were critical for maintaining the trust of the Western allies who were
providing Ukraine with increased military, political, humanitarian, and financial
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support. The Zelensky administration also started undertaking actions to prepare
the country for alonger war of attrition, the future reconstruction of Ukraine, and
the elections in 2023-24. For all these reasons, the struggle against the oligarchs and
corruption was critical. And the martial law situation now provided the president
and his team with more opportunities to push on against the oligarchy.

Despite the defensive forces’ carlier successes in Kyiv, Chernihiv, and northern
Kharkiv oblast, the failed defense of Mariupol and Severodonetsk breathed new
life into prewar political controversies. The opposition led by Petro Poroshenko
used the military situation in the Donbas to launch attacks on the president and his
war strategy. Even though this criticism stopped fast with the liberation of Kharkiv
oblast, the signal of threat was well received by the PO, and the opportunities
given to the president by martial law were immediately applied. The SSU resumed
questioning of the detained pro-Russian oligarch, Viktor Medvedchuk, who offered
new testimony against Poroshenko regarding the former president’s deals with
Russia.* The SSU also summoned Oleksandr Turchynov, former acting president
of Ukraine (2014) and a high-ranking politician in the Poroshenko admini-
stration (2015-19), and Arseniy Yatseniuk, former prime minister (2014-16), for
questioning on the related allegations of Poroshenko having arranged illegal sales
of coal mined in the Donbas, with cash paid to the separatists.* This investigation
continued into the later months of 2022 with lesser publicity and no court
proceedings so far.

The war, however, was having an impact on the Ukrainian oligarchy not only at
the level of individual clans, but at the systemic level as well. Russian shelling of the
industrial and energy infrastructure across Ukraine—such as Akhmetov’s Azovstal
iron and steel works in Mariupol, Kolomoisky’s oil refining plant in Kremenchug,
and hundreds of electricity generation units belonging to the five biggest clans—has
destroyed the economic foundations of the resources used by oligarchs to influence
politicians. In conjunction with Zelensky’s de-oligarchization policy, this situation
created momentum for uprooting the oligarchy in Ukraine.

The war’s economic impact on Ukrainian oligarchs is hard to assess. Some
general understanding of these losses can be demonstrated by comparing the data
provided by Forbes and Forbes Ukraine magazines.* According to these figures,
the wealth of the following individuals has dropped considerably from January to
November of 2022:

e Rinat Akhmetov: from $13.7 billion to $4.3 billion;

e Viktor Pinchuk: from $2.6 billion to $2 billion;

e Vadym Novinsky: from $3.5 billion to $1.3 billion;

e Genadiy Boholyubov: from $2 billion to $1.1 billion;

e Thor Kolomoisky: from $1.8 billion to less than $1 billion;

e Petro Poroshenko: from $1.6 billion to $0.7 billion.
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Expectations regarding enforcement of the Anti-Oligarch Law have forced the
most prominent clan chiefs to ensure they do not meet the three criteria of beingan
oligarch. Accordingly, Vadym Novinsky relinquished his MP mandate, while
Rinat Akhmetov exited his media business in the summer of 2022. The same
steps were repeated by a number of other oligarchic figures of lesser prominence.
NSDC secretary Danylov reported that the oligarch registry was already under
construction, while his team was investigating documents that would create legal
grounds for declaring 86 citizens as oligarchs.”” In October 2022, the Security
Council announced a tender for the creation of the registry’s software.* Thus,
the registry was already having an impact on the activities of many oligarchic figures
even prior to its creation.

Simultaneously, the PO was preparing documents allowing the president to strip
some of the oligarchs of Ukrainian citizenship. Among them were Ihor Kolomoisky,
Hennadiy Korban, and Vadim Rabinovich.® This has added substantially to the
general pressure on all the oligarchs, regardless of their belonging to loyal, neutral,
or hostile clans.

Next critical step in de-oligarchization was made on November 6,2022. On
that day the National Securities and Stock Market Commission (NSSMC), on the
basis of military necessity and the Law of Ukraine “On Transfer, Expropriation or
Seizure of Property under the Legal Order of Martial Law or State of Emergency,”
implemented the decision of the headquarters of the supreme commander in
chief “to forcibly alienate into state property” the shares of strategically important
enterprises, including those of five large oligarch-owned industrial companies.>
These companies included:

e Ukrnafta (42% of the shares belonging to Kolomoisky, with the majority
owned by the government);

e Ukrtatnafta (60% of the shares belonging to Kolomoisky and Henadiy
Bogolyubov);

e Motor Sich (56% of the shares were sold to Chinese investors by Vyacheslav
Bohuslaev, but the deal was stopped by the Antimonopoly Committee, and
Bohuslaev himself was placed under arrest);

e AvtoKrAZ (owned by Kostyantyn Zhevago);
e Zaporozhtransformator (owned by Konstantin Hrygoryshyn).

The confiscated shares now have the status of military property and are managed
by the Ministry of Defense of Ukraine. Upon the conclusion of martial law and in
accordance with the requirements of the relevant law, these shares will either be
returned to their owners, or their value will be reimbursed.
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All the above-mentioned steps of the Zelensky administration show that de-
oligarchization is not only back on track during the war, but is now a much more
radical process, changing the established political economy in Ukraine. The on-
going war and the state of martial law have provided the government with the
opportunity to destroy the existing oligarchic clans.

Still, the question remains: will Ukraine take advantage of this chance? If it
does, will de-oligarchization push Ukraine toward democracy or autocracy?

Some immediate responses to these questions were given by the Zelensky’s
administration and Ukraine’s western allies in January — February 2023. In that
period an avalanche of law enforcement activities took place to investigate the
corruption cases that had piled up in 2022. On February 1, 2023, alone, tens
of searches took place, along with the issuing of notices of official suspicion, in the
premises belonging to Thor Kolomoysky, Arsen Avakov, officials of the ministry of
Defense and the State Tax Service.”! According to the statements of the high officials
from Washington and Brussels, they have largely assessed these developments as an
indication of the Ukrainian government’s ability to fight corruption. This trust in
Ukraine was also supported by the work of monitoring missions ensuring that the
West’s military and financial support is used properly in Ukraine.*

4. Conclusive questions and answers

The Russian invasion has inflicted a shock to the grand corruption and its eco-
system. The war—and the sociopolitical situation born by it—has put an end to any
collaboration between organized crime interests of transnational groups in Eastern
Europe, as well as forced many Ukrainian leaders and participants of the corruption
networks to make a choice to “become patriot or stay parasite.”> Under these
conditions, the de-oligarchization policy has got a new chance for its efficiency.

De-oligarchization policy—in the conditions of war and with the functioning
tripartite anti-corruption system—is indeed destroying the established oligarchic
clans in Ukraine. This means that many “adopted political families” and relevant
patronal pyramids will cease to exist. But will the destruction of the multi-pyramidal
oligarchy mean the end of patronal politics?

Patronal politics flourishes “in societies where individuals organize their poli-
tical and economic pursuits primarily around the personalized exchange of concrete
rewards and punishments through chains of actual acquaintance, and not primarily
around abstract, impersonal principles.”* This kind of politics is practiced through
informal patronal networks that can be organized as single- or multi-pyramidal
political systems. Currently, one can see how multi-pyramidal patronal politics
is nearing its bitter end in Ukraine, which means that the country’s political
development is at the moment of a fatal choice between (a) the further construction
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of public politics based on the rule of law and the principles of good governance as
the dominant sphere of the political system or (b) the transition towards a single-
pyramid patronal political system.

The on-going war against Russia may be a decisive factor in the making of
this choice. In early 2000s, when Putin started destroying the oligarchy, Russian
power elites opted for single-pyramid patronalism, which predetermined Russian
political, ideological, and socioeconomic development for decades after, right up to
the present. War was among the many factors which conditioned support for this
choice. The memories of the first Chechen war followed by the second Chechen
war provided Putin with some level of legitimacy in centralizing power and offering
Russian society a “contract”: physical security (and stable household income) at the
cost of political freedom.”

This pattern may be tempting for Zelensky’s team in the current conditions of
war. With the centralization of power, full control over mass media information
flows, and the discipline of martial law, society may eagerly accept single-pyramid
patronal rule in exchange for victory and fast economic recovery. Ukraine and its
ruling group, however, are in a much different situation today than that of Russia in
2002-7. In the war against an aggressive Russia, Ukraine stands together with the
Western democracies which are providing it with the necessary military, financial,
and other resources. This support may critically decrease if Ukraine were to deny its
democratic choice. Such a factor did not exist for Russia twenty years ago.

Another significant difference stems from the contrast in how Putin’s entourage
and Zelensky’s team operate. Putin and the group that brought him to power were
formed within the KGB with all its related worldviews, competencies, and abilities.
On the one hand, these cadres were able to create a single-pyramid system and use
it for the construction of large transnational energy projects; on the other hand,
their rule has been fundamentally hostile to public politics, the rule of law, and the
contemporary rules-based international order.>® Zelensky and his team were formed
from the social chaos of 1990s Ukraine and successful show-business projects made
for eastern European audiences. They know how to adapt to the most unfavorable
conditions and can do so creatively and publicly. Even though, as was noted above,
they managed to create a presidential vertical of power where the role of constitutional
principles has been diminished, their interest in the public sphere has been in constant
competition with the incentives of informal politics. During the war, Zelensky and
his team have become an important part of the Western-oriented political networks,
with the models of the latter having a strong influence on the former.

Thus, the ongoing war and deepening de-oligarchization do not create strong
preconditions for a choice in favor of single-pyramid patronalism in Ukraine. But
how would the ezd of the war influence Ukraine’s political choices? Are wartime
centralization and the destruction of the oligarchy reversible?
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The answer to this question can be given in the form of three scenarios:
(a) a prolonged war, (b) a Ukrainian victory, or (c) a Ukrainian defeat. In the case of
a prolonged war lasting several years, the state of emergency (which actually began
during the Donbas war in 2014 and deepened with the pandemics in 2020-21)
may indeed become the new norm. The ruling group and emerging political gen-
eration, whose cadres are cither at the front or in volunteer networks, may accept
a political order where constitutional checks and balances no longer operate,
where a war-time power vertical is an effective means of governance, and where the
opposition is marginalized and treated as “enemies of people.” With further de-
oligarchization and the disappearance of clans able to limit governmental efficiency
through corruption, the formal political opposition and pluralist media sphere may
also become too weak to foster democratic dynamics in Ukraine. Thus, only the
Western allies’ influence would remain as an incentive for the country’s democratic
development, while domestic incentives for democratization would be weak. In the
context of this sort of scenario, anti-patronal transformation would be possible, but
not guaranteed.

In the case of a Ukrainian victory in the next year or sooner—a scenario that
seems more and more probable at the time of writing this chapter—constitutional
checks and balances can return soon. The post-war situation will most probably
require the reconstruction of not only Ukraine’s economy, but also of its Con-
stitution and government. Both the drafting process for a Constitution and
a new Constitutional Assembly are likely to happen before new parliamentary and
presidential elections. At the same time, the exceptional powers of the president
will gradually be canceled since social-political recovery is possible only with the
support of Western democracies. A new parliament, president, constitutional and
supreme courts, cabinet of ministers, and national bank would return to their
peace-time mode of work—with the perspective of Ukraine’s accession into the EUL
It would be critical during this period not to let patronalism return with its former
strength into the political economy of a new Ukraine. So, the Assembly and the
institutions providing Western support for Ukraine’s recovery must be ready not
to allow the (re)emergence of oligarchy and patronal politics. This would require
the steady strengthening of ideological and media diversity, political pluralism, and
a return to political competition. Basically, it would mean a return to the post-
communist agenda of 1991, but this time with political wisdom based on the bitter
lessons learned in the recent thirty years. If this scenario is implemented, the anti-
patronal transformation has high chances.

In the unlikely case of Ukraine’s defeat in the war, no independent state
would remain. The transformation would then deal with different political, social,
and legal agencies. Thus, the very question of an anti-patronal transformation
of Ukraine would lose its meaning and value.



War, De-oligarchization, and the Possibility of Anti-Patronal Transformation in Ukraine * 161

Ukraine is living through a tragic period of enormous changes and challenges.
But despite the war and attendant crimes and destruction, there is the possibility
for Ukrainians and their republic to transform into a European democracy based
on the rule of law, with an efficient and inclusive economy.

Abbreviations

ACS — anti-corruption system

AMCU — Anti-Monopoly Committee of Ukraine
ARMA — Asset Recovery and Management Agency
CCU — Constitutional Court of Ukraine

DOP — de-oligarchization policy

GPO — General Prosecutor’s Office

HACC — High Anti-Corruption Court

Mol — Ministry of Interior

MoJ — Ministry of Justice

NABU — National Anti-Corruption Bureau of Ukraine
NACP — National Agency for Corruption Prevention
NCEPUR — National Commission for Energy and Public Utilities Regulation
NSDC — National Security and Defense Council

PO — Presidential office

SAI — Supreme Audit Institution

SAPO — Specialized Anti-Corruption Prosecution Office
SAS — State Audit Service of Ukraine

SBI — State Bureau of Investigations

SPFU — State Property Fund of Ukraine

SSU — Security Service of Ukraine

UAC — Ukrainian Accounting Chamber



162 <« Mikhail Minakov

Notes

The Poroshenko presidency can be described as a short-lived unstable political regime that evolved,
using terminology of Magyar and Madlovics, from the post-Euromaidan patronal democracy to
alimited conservative autocracy. After the de facto dissolution of the European Coalition in the
Verkhovna Rada and the resignation of Prime Minister Yatseniuk (who represented other post-
Euromaidan parties and clans) in the spring of 2016, President Poroshenko and his clan attempted
to consolidate power in his hands; this consolidation involved both patronal and conservative
logics that enforced and limited each other. In 2017-18, the Poroshenko clan created a wider
alliance with different nationalist groups and with civil organizations, which were oriented more
towards a conservative agenda, but did not accept the patronal relations promoted by Poroshenko.
This did not allow President Poroshenko to achieve the aims of his autocratic attempt. See more:
Bélint Magyar and Balint Madlovics, 4 Concise Field Guide to Post-Communist Regimes: Actors,
Institutions, and Dynamics (Budapest—Vienna-New York: Central European University Press,
2022) 185-92; Mikhail Minakov, “Civil Society and the Power Elites after the Euromaidan in
Ukraine. Competition, Cooperation, and Fusion.” in The Nonprofit Sector in Eastern Europe,
Russia, and Central Asia. Civil Society Advances and Challenges, ed. David Horton Smith, Alisa
Moldavanova, and Svitlana Krasynska (Leiden & Boston: Brill, 2018) 174-90.

Zach Bikus, “World-Low 9% of Ukrainians Confident in Government,” Gallup Poll Center,
accessed November 10, 2022, https://news.gallup.com/poll/247976/world-low-ukrainians-
confident- government.aspx.

Matthew Rojansky and Mykhailo Minakov, “What to Expect from Ukraine’s Next President,”
Focus Ukraine, accessed November 10, 2022, https://www.wilsoncenter.org/blog-post/what-to-
expect-ukraines-next-president.

Andreas Umland, “The Zelensky Enigma: A Different Kind of Populist,” European Council on
Foreign Relations, accessed November 10, 2022, https://ecfr.eu/article/commentary_zelensky_
enigma_ukraine_election_president/.

With the one exception of Leonid Kuchma who managed to get reelected for a second term in 1999.
Oleg Chupryna, “Understanding Ukraine’s Electoral Revolution,” LSE Blogs, accessed November
10, 2022, hteps://blogs.lse.ac.uk/europpblog/2019/08/30/understanding-ukraines-electoral-
revolution/; Grzegorz Kuczynski, “Apparent Revolution — Presidential Elections in Ukraine,”
Warsaw Institute, accessed November 10, 2022, https://warsawinstitute.org/apparent-revolution-
presidential-elections-ukraine/.

Mykhailo Minakov, “Zelenskyy’s Government and the Challenge for Checks and Balances,” Focus
Ukraine, accessed November 10, 2022, https://www.wilsoncenter.org/blog-post/zelenskyys-
government-and-the-challenge-for-checks-and-balances.

On the comprehensive change along the four key dimensions, see: Magyar and Madlovics, 4 Concise
Field Guide, 19-20.

Konstantin Skorkin, “Victory for Zelensky in Ukraine — But the Real Battle Starts Now,” Carnegie
Moscow, accessed November 10, 2022, https://carnegiemoscow.org/commentary/78963.
Mykhailo Minakov, “Rearranging the Elite Landscape: Parliamentary Elections and New Political
Cleavages in Ukraine,” Focus Ukraine, accessed November 10, 2022, https://www.wilsoncenter.
org/blog-post/rearranging-the-elite-landscape-parliamentary-elections-and-new-political-
cleavages; “The KSU Recognized the Constitutionality of the Presidential Decree ‘On the
Early Termination of the Powers of the Verkhovna Rada of Ukraine and the Appointment of
Extraordinary Elections,” Constitutional Court of Ukraine, accessed November 10, 2022, hetps://
ccu.gov.ua/novyna/ksu-vyznav-konstytuciynym-ukaz-prezydenta-pro-dostrokove-prypynennya-
povnovazhen-verhovnoyi.
Jessica Pisano, “How Zelensky Has Changed Ukraine,” Journal of Democracy 33, no. 3 (2022):
5-13; Oksana Grytsenko and Vyacheslav Hnatyuk, “What We Know about People Zelensky Will


https://news.gallup.com/poll/247976/world-low-ukrainians-confident- government.aspx
https://news.gallup.com/poll/247976/world-low-ukrainians-confident- government.aspx
https://www.wilsoncenter.org/blog-post/what-to-expect-ukraines-next-president
https://www.wilsoncenter.org/blog-post/what-to-expect-ukraines-next-president
https://ecfr.eu/article/commentary_zelensky_enigma_ukraine_election_president/
https://ecfr.eu/article/commentary_zelensky_enigma_ukraine_election_president/
https://blogs.lse.ac.uk/europpblog/2019/08/30/understanding-ukraines-electoral-revolution/
https://blogs.lse.ac.uk/europpblog/2019/08/30/understanding-ukraines-electoral-revolution/
https://warsawinstitute.org/apparent-revolution-presidential-elections-ukraine/
https://warsawinstitute.org/apparent-revolution-presidential-elections-ukraine/
https://www.wilsoncenter.org/blog-post/zelenskyys-government-and-the-challenge-for-checks-and-balances
https://www.wilsoncenter.org/blog-post/zelenskyys-government-and-the-challenge-for-checks-and-balances
https://carnegiemoscow.org/commentary/78963
https://www.wilsoncenter.org/blog-post/rearranging-the-elite-landscape-parliamentary-elections-and-new-political-cleavages
https://www.wilsoncenter.org/blog-post/rearranging-the-elite-landscape-parliamentary-elections-and-new-political-cleavages
https://www.wilsoncenter.org/blog-post/rearranging-the-elite-landscape-parliamentary-elections-and-new-political-cleavages
https://ccu.gov.ua/novyna/ksu-vyznav-konstytuciynym-ukaz-prezydenta-pro-dostrokove-prypynennya-povnovazhen-verhovnoyi
https://ccu.gov.ua/novyna/ksu-vyznav-konstytuciynym-ukaz-prezydenta-pro-dostrokove-prypynennya-povnovazhen-verhovnoyi
https://ccu.gov.ua/novyna/ksu-vyznav-konstytuciynym-ukaz-prezydenta-pro-dostrokove-prypynennya-povnovazhen-verhovnoyi

War, De-oligarchization, and the Possibility of Anti-Patronal Transformation in Ukraine « 163

21

22

25

Take to Next Parliament,” Kyiv Post, accessed November 10, 2022, https://www.kyivpost.com/
ukraine-politics/what-we-know-about-people-zelensky-takes-to-next-parliament.heml.

“Draft Law on Amendments to Certain Legislative Acts of Ukraine on Purification of Power” [in
Ukrianian], Verkhovna Rada of Ukraine, accessed November 10, 2022, http://w1.cl.rada.gov.ua/
pls/zweb2/webproc4_12pf3511=66202.

The spirit of the meeting was well reported in the news as, for example, here: https://www.
youtube.com/watch?v=RdSOIbrSC3Q.

More on these constitutional amendments in 2019-20, see: Mykhailo Minakov and Maryna
Stavniichuk, “Ukraine,” in The International Review of Constitutional Reform 2020, ed. Luis
Roberto Barroso and Richard Albert (Austin, TX: University of Texas Press, 2021), 295-96.
Minakov, “Zelenskyy’s Government.”

“The Council Approved the Composition of Honcharuk’s Cabinet” [in Ukrainian], Livy: Bereg,
accessed November 10, 2022, hteps://Ib.ua/news/2019/08/29/435907 _rada_utverdila_sostav_
kabmina.html; “Oleksiy Honcharuk, bio”, Atlantic Council, accessed November 10,2022, heeps://
www.atlanticcouncil.org/expert/oleksiy-honcharuk/; Roman Goncharenko, “From Political Out-
sider to Prime Minister,” Deutsche Welle, accessed November 10, 2022, https://www.dw.com/en/
ukraines-oleksiy-honcharuk-from-political-outsider-to-prime-minister/a-50222344.

Stawomir Matuszak, “Zelensky’s Ukraine: The Mechanisms of Power are Failing,” Center for
Eastern Studies, accessed November 10, 2022, https://www.osw.waw.pl/en/publikacje/osw-
commentary/2021-01-22/zelenskys-ukraine-mechanisms-power-are-failing.

Andrian Prokip and Mykhailo Minakov, “Ukraine’s Democratic Leakocracy,” Focus Ukraine,
accessed November 10, 2022, https://www.wilsoncenter.org/blog-post/ukraines-democratic-
leakocracy.

“Zelensky Gathered Big Business on Bankova to Help in the Fight against the Coronavirus” [in
Ukrainian], Livyi Bereg, accessed November 10, 2022, https://Ib.ua/news/2020/03/16/452693 _
zelenskiy_sobral_krupniy_biznes.html.

Volodymyr Zelensky, “Ukraine Strikes Back!” [in Ukrainian], Zelensky President Yutube Channel,
accessed November 10, 2022, https://www.youtube.com/watch?v=BWJHq4sPTlc.

Andrew Wilson, “Faltering Fightback: Zelensky’s Piecemeal Campaign against Ukraine’s Oligarchs,”
European Council of Foreign Relations, accessed November 10, 2022, hetps://ecfr.eu/publication/
faltering-fightback-zelenskys-piecemeal-campaign-against-ukraines-oligarchs/.

Oleksiy Sorokin, “Meet Andriy Yermak, Zelensky’s New Chief of Staff” Kyiv Post, accessed
November 10, 2022, https://www.kyivpost.com/ukraine-politics/meet-andriy-yermak-zelenskys-
new-chief-of-staff-htmlL.heml.

“Ukraine Parliament Votes to Appoint Presidential Ally as New Prosecutor General,” U.S. News,
accessed November 10, 2022, hteps://www.usnews.com/news/world/articles/2020-03-17/
ukraine-parliament-votes-to-appoint-presidential-ally-as-new-prosecutor-general.

“Ukraine Parliament Votes to Appoint Presidential Ally as New Prosecutor General,” U.S. News,
accessed November 10,2022, https://en.hromadske.ua/posts/ukrainian-parliament-votes-in-
new-pm-denys-shmyhal.

“President of Ukraine Signed a Decree on the Suspension of Oleksandr Tupytsky from the Post
of a Judge of the Constitutional Court for a Period of Two Months”, President of Ukraine official
website, accessed November 10,2022, https://www.president.gov.ua/en/news/prezident-ukrayini-
pidpisav-ukaz-pro-vidstoronennya-oleksand-65857; “Regarding the Decree of the President
of Ukraine ““On Removal from Office of a Judge of the Constitutional Court of Ukraine’”
of December 29, 2020 D 607/2020” [in Ukrainian], Constitutional Court of Ukraine (CCU)
official website, accessed November 10, 2022, https://ccu.gov.ua/novyna/shchodo-ukazu-
prezydenta-ukrayiny-pro-vidstoronennya-vid-posady-suddi-konstytuciynogo-sudu.

Mikhail Minakov and William Pomeranz, “Constitutional Crisis in Ukraine: Looking for Solutions,”
Kennan Cable 65, accessed November 10, 2022, hetps://www.wilsoncenter.org/sites/default/
files/media/uploads/documents/Kennan%20Cable%20N0.%2065.pdf.


https://www.kyivpost.com/ukraine-politics/what-we-know-about-people-zelensky-takes-to-next-parliament.html
https://www.kyivpost.com/ukraine-politics/what-we-know-about-people-zelensky-takes-to-next-parliament.html
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66202
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66202
https://www.youtube.com/watch?v=RdSOIbrSC3Q
https://www.youtube.com/watch?v=RdSOIbrSC3Q
https://lb.ua/news/2019/08/29/435907_rada_utverdila_sostav_kabmina.html
https://lb.ua/news/2019/08/29/435907_rada_utverdila_sostav_kabmina.html
https://www.atlanticcouncil.org/expert/oleksiy-honcharuk/
https://www.atlanticcouncil.org/expert/oleksiy-honcharuk/
https://www.dw.com/en/ukraines-oleksiy-honcharuk-from-political-outsider-to-prime-minister/a-50222344
https://www.dw.com/en/ukraines-oleksiy-honcharuk-from-political-outsider-to-prime-minister/a-50222344
https://www.osw.waw.pl/en/publikacje/osw-commentary/2021-01-22/zelenskys-ukraine-mechanisms-power-are-failing
https://www.osw.waw.pl/en/publikacje/osw-commentary/2021-01-22/zelenskys-ukraine-mechanisms-power-are-failing
https://www.wilsoncenter.org/blog-post/ukraines-democratic-leakocracy
https://www.wilsoncenter.org/blog-post/ukraines-democratic-leakocracy
https://lb.ua/news/2020/03/16/452693_zelenskiy_sobral_krupniy_biznes.html
https://lb.ua/news/2020/03/16/452693_zelenskiy_sobral_krupniy_biznes.html
https://www.youtube.com/watch?v=BWJHq4sPTlc
https://ecfr.eu/publication/faltering-fightback-zelenskys-piecemeal-campaign-against-ukraines-oligarchs/
https://ecfr.eu/publication/faltering-fightback-zelenskys-piecemeal-campaign-against-ukraines-oligarchs/
https://www.kyivpost.com/ukraine-politics/meet-andriy-yermak-zelenskys-new-chief-of-staff-html.html
https://www.kyivpost.com/ukraine-politics/meet-andriy-yermak-zelenskys-new-chief-of-staff-html.html
https://www.usnews.com/news/world/articles/2020-03-17/ukraine-parliament-votes-to-appoint-presidential-ally-as-new-prosecutor-general
https://www.usnews.com/news/world/articles/2020-03-17/ukraine-parliament-votes-to-appoint-presidential-ally-as-new-prosecutor-general
https://en.hromadske.ua/posts/ukrainian-parliament-votes-in-new-pm-denys-shmyhal
https://en.hromadske.ua/posts/ukrainian-parliament-votes-in-new-pm-denys-shmyhal
https://www.president.gov.ua/en/news/prezident-ukrayini-pidpisav-ukaz-pro-vidstoronennya-oleksand-65857
https://www.president.gov.ua/en/news/prezident-ukrayini-pidpisav-ukaz-pro-vidstoronennya-oleksand-65857
https://ccu.gov.ua/novyna/shchodo-ukazu-prezydenta-ukrayiny-pro-vidstoronennya-vid-posady-suddi-konstytuciynogo-sudu
https://ccu.gov.ua/novyna/shchodo-ukazu-prezydenta-ukrayiny-pro-vidstoronennya-vid-posady-suddi-konstytuciynogo-sudu
https://www.wilsoncenter.org/sites/default/files/media/uploads/documents/Kennan Cable No. 65.pdf
https://www.wilsoncenter.org/sites/default/files/media/uploads/documents/Kennan Cable No. 65.pdf

164 « Mikhail Minakov

27

43

44

Alexander Query, “Big Construction Project Remains Dominant Topic in Ukrainian Infra-
structure,” Kyiv Post, accessed November 10, 2022, https://www.kyivpost.com/business/big-
construction-project-remains-dominant-topic-in-ukrainian-infrastructure.heml.

See the interview of the investigative journalist at: Yurii Romanenko and Yurii Nikolov, “Interview
by Y. Romanenko with Y. Nikolov: Velyke kravdivnytstvo: How and Where Zelensky’s Budget
is Pirated by Tens of Billions of Hryvnias” [in Ukrainian], Yurii Romanenko’s Yutube Channel,
accessed November 10, 2022, https://www.youtube.com/watch?v=LUNjO8LX1IM: 34-35 min.
Elena Loginova, “Pandora Papers Reveal Offshore Holdings of Ukrainian President and His Inner
Circle; OCCRP/Slidstvo.Info, accessed November 10, 2022, hteps://www.occrp.org/en/the-
pandora-papers/pandora-papers-reveal-offshore-holdings-of-ukrainian-president-and-his-inner-
circle.

“Ukrainian Lawmakers Vote To Remove Parliament Speaker Razumkov,” Deutsche Welle,
accessed November 10, 2022, hetps://www.rferl.org/a/ukraine-parliament-speaker-razumkov-
fired/31497427 html.

“Socio-political Moods of the Population of Ukraine: The Election of the President of Ukraine
and Current Political Events Based on the Results of a Telephone Survey Conducted on October
15-18, 2021, Kyiv International Institute of Sociology (KIIS), accessed November 10, 2022,
https://www.kiis.com.ua/?lang=eng&cat=reports&id=1063&page=1.

“Electoral Orientations of Ukrainian Citizens and Their Attitude to Recent Resonant Events
(October 2021)” [in Ukrainian], Razumkov Center (RC), accessed November 10, 2022, https://
razumkov.org.ua/napriamky/sotsiologichni-doslidzhennia/elektoralni-oriientatsii-gromadian-
ukrainy-ta-ikh-stavlennia-do-rezonansnykh-podii-ostannogo-chasu.

“Law #5599 On Prevention of Threats to National Security Related to Excessive Influence of
Persons Who Have Significant Economic or Political Weight in Public Life (Oligarchs)” [in
Ukrainian], Verkhovna Rada of Ukraine (VRU), accessed November 10, 2022, http://wl.cl.rada.
gov.ua/pls/zweb2/webproc4 12pf3511=72105

“Law N25600 On Amendments to the Tax Code of Ukraine and Certain Legislative Acts of
Ukraine to Ensure Balanced Budget Revenues” [in Ukrainian], Verkhovna Rada of Ukraine (VRU),
accessed November 10, 2022, http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_12pf3511=72106
“20 Step Plan to De-oligarchize Ukraine,” Intellinews, accessed November 10, 2022, hteps://www.
intellinews.com/fpri-bmb-ukraine-20-step-plan-to-de-oligarchize-ukraine-228579/.

Ira Kritzkaya and Konstantin Gnennyi, “Problems for $880 million. Which of Akhmetov’s
Businesses Suffered Because of the Conflict with Zelensky. And Which Others May Be Badly
Affected” [in Russian], Forbes Ukraine, accessed November 10, 2022, https://forbes.ua/ru/
news/problemy-na—880-mln-kakie—biznesy—akhmetova—pod-ugrozoy-iz—za-konflikta—s—
zelenskim—08122021-2932.

Andriy Yermak, “De-oligarchization of Ukraine is President Zelenskyy’s Top Priority,” Atlantic
Council, accessed November 10, 2022, https://www.atlanticcouncil.org/blogs/ukrainealert/de—
oligarchization—of-ukraine—is—president—zelenskyys—top—priority/.

All citations are from this article by A. Yermak.

See “20 Step Plan to De-oligarchize Ukraine”

See Madlovics and Magyar, Concise Field Guide, 55-57.

See Madlovics and Magyar, Concise Field Guide, 123-25.

“Trophies of the Anti-corruption Front,” Transparency International, accessed November 10,
2022, https://www.pro.ti—ukraine.org/anti-corruptionfront/eng.

Daria Kaleniuk and Olena Halushka, “Why Ukraine’s Fight Against Corruption Scares Russia,” Foreign
Policy, accessed November 10, 2022, https://www.pro.ti-ukraine.org/anti-corruptionfront/eng.
“Medvedchuk Testifies against Poroshenko in Treason Case,” Kyiv Independent, accessed November
10, 2022, heeps://kyivindependent.com/uncategorized/medvedchuk-testifies-against-poroshenko-
in-treason-case.


https://www.kyivpost.com/business/big-construction-project-remains-dominant-topic-in-ukrainian-infrastructure.html
https://www.kyivpost.com/business/big-construction-project-remains-dominant-topic-in-ukrainian-infrastructure.html
https://www.youtube.com/watch?v=LUNj08LX1lM
https://www.occrp.org/en/the-pandora-papers/pandora-papers-reveal-offshore-holdings-of-ukrainian-president-and-his-inner-circle
https://www.occrp.org/en/the-pandora-papers/pandora-papers-reveal-offshore-holdings-of-ukrainian-president-and-his-inner-circle
https://www.occrp.org/en/the-pandora-papers/pandora-papers-reveal-offshore-holdings-of-ukrainian-president-and-his-inner-circle
https://www.rferl.org/a/ukraine-parliament-speaker-razumkov-fired/31497427.html
https://www.rferl.org/a/ukraine-parliament-speaker-razumkov-fired/31497427.html
https://www.kiis.com.ua/?lang=eng&cat=reports&id=1063&page=1
https://razumkov.org.ua/napriamky/sotsiologichni-doslidzhennia/elektoralni-oriientatsii-gromadian-ukrainy-ta-ikh-stavlennia-do-rezonansnykh-podii-ostannogo-chasu
https://razumkov.org.ua/napriamky/sotsiologichni-doslidzhennia/elektoralni-oriientatsii-gromadian-ukrainy-ta-ikh-stavlennia-do-rezonansnykh-podii-ostannogo-chasu
https://razumkov.org.ua/napriamky/sotsiologichni-doslidzhennia/elektoralni-oriientatsii-gromadian-ukrainy-ta-ikh-stavlennia-do-rezonansnykh-podii-ostannogo-chasu
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=72105
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=72105
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=72106
https://www.intellinews.com/fpri-bmb-ukraine-20-step-plan-to-de-oligarchize-ukraine-228579/
https://www.intellinews.com/fpri-bmb-ukraine-20-step-plan-to-de-oligarchize-ukraine-228579/
https://forbes.ua/ru/news/problemy-na-880-mln-kakie-biznesy-akhmetova-pod-ugrozoy-iz-za-konflikta-s-zelenskim-08122021-2932
https://forbes.ua/ru/news/problemy-na-880-mln-kakie-biznesy-akhmetova-pod-ugrozoy-iz-za-konflikta-s-zelenskim-08122021-2932
https://forbes.ua/ru/news/problemy-na-880-mln-kakie-biznesy-akhmetova-pod-ugrozoy-iz-za-konflikta-s-zelenskim-08122021-2932
https://www.atlanticcouncil.org/blogs/ukrainealert/de-oligarchization-of-ukraine-is-president-zelenskyys-top-priority/
https://www.atlanticcouncil.org/blogs/ukrainealert/de-oligarchization-of-ukraine-is-president-zelenskyys-top-priority/
https://www.pro.ti-ukraine.org/anti-corruptionfront/eng
https://www.pro.ti-ukraine.org/anti-corruptionfront/eng
https://kyivindependent.com/uncategorized/medvedchuk-testifies-against-poroshenko-in-treason-case
https://kyivindependent.com/uncategorized/medvedchuk-testifies-against-poroshenko-in-treason-case

War, De-oligarchization, and the Possibility of Anti-Patronal Transformation in Ukraine * 165

45

46

48

49

Julia Sheredeha, “SBU Summoned Arseniy Yatsenyuk, Oleksandr Turchynov and Arsen Avakov
for Interrogation,” Babel, accessed November 10, 2022, https://babel.ua/en/news/79017-sbu-
summoned-arseniy-yatsenyuk-oleksandr-turchynov-and-arsen-avakov-for-interrogation.

“The World’s Real Time Billionaires. Today’s Winners and Losers,” Forbes, accessed November
10, 2022, hetps://www.forbes.com/real-time-billionaires/#1a9ac46f3d78; Volodymyr Landa,
“Poroshenko and Geregy Have Lost the Status of Billionaires. What about the Fortunes of
Akhmetov and Pinchuk? Forbes Has Updated the Rating Since the Beginning of the War,” Forbes
Ukraine, accessed November 10, 2022, https://forbes.ua/inside/poroshenko-vtrativ-status-
milyardera-a-shcho-zi-statkami-akhmetova-pinchuka-ta-zasnovnikiv-grammarly-forbes-onoviv-
reyting-z-pochatku-viyni-14032022-4605.

Oleksiy Pavlysh, “NSDC Counted 86 Ukrainians Who Can Be Included in the Register of
Oligarchs,” Ekonomichna Pravda, accessed November 10, 2022, htps://www.epravda.com.ua/
news/2022/07/20/689398/.

“NSDC Wants to Pay Millions for the Register with Several Oligarchs” [in Ukrainian], Dzerkalo
Tyzhnia, accessed November 10, 2022, https://zn.ua/ukr/ECONOMICS/rnbo-khoche-zaplatiti-
miljoni-za-rejestr-z-kilkoma-oliharkhami.heml.

Cnaan Liphshiz, “Zelensky Said to Strip 3 Jewish Oligarchs of Citizenship; All Hold Isracli
Passports,” The Times of Israel, accessed November 10, 2022, https://www.timesofisrael.com/
zelensky-reportedly-strips-3-jewish-oligarchs-of-ukrainian-citizenship/.

“Alienation of Shares: The Commission Approved the Decision on Changes in the Depository
Accounting System” [in Ukrainian], National Commission for Securities and the Stock Marker
(NCSSM), accessed November 10, 2022, https://www.nssme.gov.ua/vidchuzhennia-aktsii-komisiia-
skhvalyla-rishennia-shchodo-zmin-v-systemi-depozytarnoho-obliku/.

Mykhailo Minakov, “Fighting Corruption in Wartime Ukraine,” Focus Ukraine, accessed March
18,2022, https://www.wilsoncenter.org/blog-post/fighting-corruption-wartime-ukraine.
Minakov, “Fighting Corruption in Wartime Ukraine.”

“New Frontlines. Organized criminal economies in Ukraine in 2022: research report. Global
initiative against international organized crime (GIIOC). February 2023, 1-2, 16-17.

Henry Hale, Patronal Politics (New York: Cambridge University Press, 2015), 10.

Aleksei Makarkin and Peter M. Oppenheimer, “The Russian Social Contract and Regime Legiti-
macy,” International Affairs 87, no. 6 (2011): 1470.

Alexander Etkind, “Petromacho, or Mechanisms of De-modernizations in a Resource State,” Nepri-
kosnovennyi Zapas 88, no. 2 (2013): 17.


https://babel.ua/en/news/79017-sbu-summoned-arseniy-yatsenyuk-oleksandr-turchynov-and-arsen-avakov-for-interrogation
https://babel.ua/en/news/79017-sbu-summoned-arseniy-yatsenyuk-oleksandr-turchynov-and-arsen-avakov-for-interrogation
https://www.forbes.com/real-time-billionaires/#1a9ac46f3d78
https://forbes.ua/inside/poroshenko-vtrativ-status-milyardera-a-shcho-zi-statkami-akhmetova-pinchuka-ta-zasnovnikiv-grammarly-forbes-onoviv-reyting-z-pochatku-viyni-14032022-4605
https://forbes.ua/inside/poroshenko-vtrativ-status-milyardera-a-shcho-zi-statkami-akhmetova-pinchuka-ta-zasnovnikiv-grammarly-forbes-onoviv-reyting-z-pochatku-viyni-14032022-4605
https://forbes.ua/inside/poroshenko-vtrativ-status-milyardera-a-shcho-zi-statkami-akhmetova-pinchuka-ta-zasnovnikiv-grammarly-forbes-onoviv-reyting-z-pochatku-viyni-14032022-4605
https://www.epravda.com.ua/news/2022/07/20/689398/
https://www.epravda.com.ua/news/2022/07/20/689398/
https://zn.ua/ukr/ECONOMICS/rnbo-khoche-zaplatiti-miljoni-za-rejestr-z-kilkoma-oliharkhami.html
https://zn.ua/ukr/ECONOMICS/rnbo-khoche-zaplatiti-miljoni-za-rejestr-z-kilkoma-oliharkhami.html
https://www.timesofisrael.com/zelensky-reportedly-strips-3-jewish-oligarchs-of-ukrainian-citizenship/
https://www.timesofisrael.com/zelensky-reportedly-strips-3-jewish-oligarchs-of-ukrainian-citizenship/
https://www.nssmc.gov.ua/vidchuzhennia-aktsii-komisiia-skhvalyla-rishennia-shchodo-zmin-v-systemi-depozytarnoho-obliku/
https://www.nssmc.gov.ua/vidchuzhennia-aktsii-komisiia-skhvalyla-rishennia-shchodo-zmin-v-systemi-depozytarnoho-obliku/
https://www.wilsoncenter.org/blog-post/fighting-corruption-wartime-ukraine




I1.

Oligarchic Structures

and the War:
A Chance for Anti-Patronal

Transformation?






Ukrainian Oligarchs:

The War as a Challenge
Igor Burakovsky and Stanislav Yukhymenko

1. Introduction

The political and economic rule of oligarchs is a “traditional” element of the politi-
cal and economic system of the post-communist countries that were formerly part
of the Soviet Union. Accordingly, the formation of oligarchic regimes and the
mechanisms of their functioning have always been at the center of attention of
politicians and experts. In pre-war Ukraine, the state as an institution was, in fact,
captured by the oligarchs, due to political corruption, contributing to the further
development and strengthening of corrupt informal ties and relationships. The
Orange Revolution (2004) and the Revolution of Dignity (2014) came as a real
political shock for the oligarchs, but, in general, the oligarchic regime survived and
adapted to post-revolutionary realities.!

On the other hand, the endogenous processes of the Ukrainian regime were
accompanied by exogenous factors as well. Just after the Revolution of Dignity,
the Russian Federation annexed Crimea (in 2014) and months later started an
aggressive war in eastern Ukraine. In fact, it was in 2014 that the war against
Ukraine began, although its format and scale differed significantly from the full-
scale aggression of February 24, 2022.

In the following, we analyze how the oligarchs reacted to this exogenous shock
to the Ukrainian system, including their financial activities and political positions.
In general, we can talk about two stages of reaction among the oligarchs in response
to the Russian aggression. The first stage, lasting from February—March 2014 until
February 24, 2022, was characterized by the capture of Crimea with almost no
resistance from Ukraine and military operations in eastern Ukraine. This period
saw adaptation on the part of the Ukrainian state, entrepreneurs, and the oligarchs
as well, whose political position on the Russian aggression was ambiguous, and
focused primarily on the “normalization” of relations with the aggressor (with
whom several of them also had financial connections at the time).

The second stage began on February 24, 2022, when the Russian Federation
launched a full-scale military aggression against Ukraine. The oligarchs’ losses at
this point became much more severe than in the first phase of the aggression, and
their political position became less ambiguous towards the Russian aggression as
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well. In other words, the case of Ukraine shows that the harder oligarchs are hit by
foreign aggression, the more likely they are to become critical of that aggression and
of the aggressor (with whom they may even have financial ties), and the more they
will align with their own—victim—country, its government, and national defense
as well. This chapter aims to show the development of this “patriotism by necessity,”
describing the context of the pre-2022 era, the growing severity of the oligarchs’
losses (in wealth as well as property), and the changes in the latter’s public political
positions as well. In the final section, we will discuss the economic prospects of
Ukraine and some principles for an entrepreneurial, rather than oligarchic, recon-
struction after the war.

2. Ukrainian oligarchs and the Russian aggression (2014-2023)

2.1. Adaptation to war realities after the annexation of Crimea

After the annexation of Crimea, three actors participating in the Ukrainian economy
had to adapt to the new realities of occupation. First, Ukraine as a state almost
immediately lost control over the relevant assets in the region. At the same time,
anumber of attempts were made to at least somehow regulate the new economic
realities. On August 12,2014, a special Law “On the Creation of the Free Economic
Zone (FEZ) ‘Crimea’ and on the Specifics of Economic Activity in the Temporarily
Occupied Territory of Ukraine” was adopted, which remained valid until July 1,
2021.” The law defined the legal regime for the import and export of goods from
the temporarily occupied territory, as well as the specifics of taxation of such opera-
tions. In particular, this law exempted from taxation the income received by legal
entities and their separate subdivisions in the temporarily occupied territory, as well
as the operations of other objects of taxation in this territory.

The supply of goods from the territory of the Crimea FEZ to another territory
of Ukraine for the purpose of their free circulation and from the other territory of
Ukraine to the territory of the Crimea FEZ had to be carried out under the customs
regime of import. The supply of goods that have the customs status of Ukrainian
goods was equated to the customs regime of export.

The law was intended to protect the interests of Ukrainian business under the
conditions of not only the actual loss of regulatory control over the territory of Crimea,
but also the entry of Crimea into the Russian regulatory field after its annexation by
Russia. In practice, this meant that in order to carry out industrial and commercial
activities on the territory of annexed Crimea, Ukrainian companies in the region had
to re-register in accordance with the legislation of the Russian Federation and pay
taxes to the Russian budget.
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This leads us to the second group that had to adapt, namely Ukrainian entre-
preneurs. At this time, the reaction of business actors to the annexation of Crimea
varied on a wide scale. Some companies re-registered in mainland Ukraine, while
other businesses were re-registered according to Russian legislation with all the
relevant consequences. At the same time, in the process of re-registration, owners
also changed the ownership structure of their businesses, and part of the assets was
sold or transferred to new owners. In any case, these changes reflected different
ways of maintaining control over assets.

The situation in the temporarily occupied territories in eastern Ukraine in terms
of the regulatory regime for Ukrainian business developed similarly, in many ways,
to the Crimean scenario, and the reaction of Ukrainian business was similar as well.
However, we should note that, after the annexation, Crimea switched to Russian
legislation, while the self-proclaimed “LPR” (“Luhansk People’s Republic”) and “DPR”
(“Donetsk People’s Republic”) introduced their own legislation and regulations.

Eventually, the Law “On the Creation of the Free Economic Zone ‘Crimea”
was repealed in 2021. There were three main reasons for this. First, the Law created
opportunities for the implementation of all kinds of shady schemes, particularly
beneficial to the oligarchs and other economic actors in the region (including SMEs).
Second, the citizens who remained in the temporarily occupied territory received the
status of non-residents, which discriminated against other citizens of Ukraine. Third,
in view of international sanctions in connection with the annexation of Crimea,
maintaining economic ties with the annexed territory was politically indefensible.

Finally, the Ukrainian oligarchs constitute a special group in the occupied
region, involved in specific political and economic strategies. The oligarchs found
themselves in a situation of trilateral pressure, as the conditions and prospects of
doing business in the temporarily occupied territories were determined by (1) the
relevant policy of Ukraine, (2) the actions of the occupying power “on the ground,”
including centrally-led reiderstvo against the property of local business actors (see
below), and (3) the policy of the Russian Federation towards Ukraine. Under such
conditions, the oligarchs were forced to choose a balancing strategy between the
three named decision centers.

However, while the oligarchs were threatened by the local conditions of occu-
pation and Russia’s patronal practices, they were in a bargaining position with the
Ukrainian state, since their businesses operated both in mainland Ukraine and in
the temporarily occupied territories in eastern Ukraine. Therefore, the preservation
of economic ties within the confines of large corporations was rightly considered
an important material factor in the reintegration of the divided territories.
Taking into account these economic and political realities, the Decree of the
President of Ukraine of March 15,2017 put into effect the decision of the National
Security Service of Ukraine of March 15, 2017 “On Urgent Additional Measures
to Counter Hybrid Threats to the National Security of Ukraine,” regulating the
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movement of goods across the contact line within Donetsk and Luhansk regions.?

Yet the situation in the occupied areas of castern Ukraine quickly proved that
the restoration of economic ties between “mainland” Ukraine as a whole and the
temporarily occupied territories, as well as the return of lost assets to their rightful
owners, in particular, would be possible only on the condition of the return of these
territories, that is, the restoration of the territorial integrity of Ukraine.

The interdependence of the Ukrainian state and the oligarchs manifested itself
also in the political field. Aiming to prevent the spread of separatist attitudes and
manifestations, on March 2, 2014 the oligarchs IThor Kolomoisky and Serhiy Taruta
were appointed as heads of Dnipropetrovsk Oblast and Donetsk Oblast state
administrations, respectively. (Kolomoisky filled this position until March 2015,
while Taruta did the same until October 2014.) The logic of such appointments was
as follows: these people have strong economic and political positions both in the
respective regions and in the central regions of Ukraine, along with the necessary
financial and management resources as well as a deep understanding of local
specifics. In other words, they were perceived as “our own [Ukrainian] people.”

According to some sources, the presidential administration under Petro
Poroshenko was also considering the candidacies of two other people, former
energy minister and oligarch Yuriy Boyko and Ukraine’s richest oligarch Rinat
Akhmetov. They, according to an agreement with the Russian Federation, were to
replace the self-proclaimed heads of the occupied Donetsk and Luhansk regions as
part of a Ukraine-Russia settlement of the situation in eastern Ukraine.” But these
appointments never took place, and they completely lost their relevance when the
full-scale invasion to end the independence of Ukraine began on February 24,2022.

2.2. The oligarchs’ position after 2014: ambiguity and the call for normalization
of relations

During the first stage of the aggression, a qualitatively new military-political situation
arose, which, in turn, became a qualitatively new challenge for the oligarchs in terms
of their political self-identification. For example, Dmytro Firtash (whose fortune
is connected to the supply of Russian gas to Ukraine through the well-known
intermediary RosUkrEnergo), two months after the beginning of the Euromaidan
events on January 30, 2014, called for a peaceful solution to the confrontation.
On February 9, 2014, he appealed to the President of Ukraine, the Cabinet of
Ministers, and parliamentarians to stop the violent confrontation and resolve the
crisis in the Verkhovna Rada.

In March 2014, on behalf of the business community in Ukraine, Firtash
appealed to the head of the Russian Union of Industrialists and Entrepreneurs,
Oleksandr Shokhin, as well as to the entire Russian business community regarding
the situation in the political arena. He called on Russian businessmen to stop the
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war between Russia and Ukraine.” We interpret these statements as being primarily
dictated by considerations about the safety of his own assets in Ukraine, Russia,
Austria, Hungary, Germany, Italy, Cyprus, Tajikistan, Switzerland, and Estonia.
The position of the leading Ukrainian political and economic players regarding
the Russian annexation of Crimea and aggression in eastern Ukraine (at least of those
who had certain economic interests in the region) can be characterized as follows:

® Rinat Akhmetov, founder and president of the financial conglomerate System
Capital Management (SCM) and the wealthiest man in Ukraine, argued in 2017
for the peaceful resolution of problems at the negotiating table. At the same
time, he provided exclusive humanitarian aid to both occupied and controlled
territories of Donbas. By 2019, however, his position was that the Donbas should
be part of a united Ukraine.®

e Oligarch Vadym Novinsky, owner of the Smart Holding Group, argued for
direct dialogue with both the Russian occupied areas and Russia, as well as for
compliance with the Minsk accords in their Russian interpretation.”

e Former energy minister and oligarch Yuriy Boyko’s position was that direct talks
were needed with the so-called unrecognized “republics” He also called for com-
pliance with the agreements made with the “republics” as guaranteed by Russia.®

o Viktor Medvedchuk, a well-known pro-Russian oligarch, said after the annexation
of Crimea that the Russian Federation is not a party to the conflictand “cannot be
recognized as an aggressor country.” Indeed, he saw the events of 2014-2015 asan
“intra-Ukrainian civil conflict,” and called for the unconditional implementation
of the Minsk agreements in their Russian interpretation.’”

e Oligarch Sergey Kucherenko, following Yanukovych in 2014, fled to the Russian
Federation and actually lost his assets in Ukraine. He avoided public political
statements. However, he participated in schemes for the export of coal from areas
in the occupied Donetsk and Luhansk regions, conducted commercial activities
in the region, and cooperated with the occupation authorities in the seizure of
Ukrainian-owned enterprises.'’

In general terms, the “political” position of the oligarchs regarding the Ukrainian
response to Russia’s aggression was made quite clear by Vikeor Pinchuk. An oligarch
who traditionally positioned himself as an unconditional supporter of Ukraine’s
European integration course, he formulated the following theses in an op-ed

appearing in The Wall Street Journal:

Ukraine should consider temporarily eliminating European Union membership from
our stated goals for the near future. We can build a European country, be a privileged

partner, and later discuss joining.

While we maintain our position that Crimea is part of Ukraine and must be returned, Crimea

must not get in the way of a deal that ends the war in the east on an equitable basis. ... ]
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Conflict in the east was initiated from abroad and is not a genuine autonomy movement
or civil war. There will not be conditions for fair elections until Ukraine has full control

over its territory. But we may have to overlook this truth and accept local elections. [...]

[Also], let’s accept that Ukraine will not join NATO in the near- or midterm. The offer
is not on the table, and if it were, it could lead to an international crisis of unprecedented
scope. For now, we should pursue an alternative security arrangement and accept neutral-

ity as our near-term vision for the future. [...]

We should also make clear that we are ready to accept an incremental rollback of sanc-
tions on Russia as we move toward a solution for a free, united, peaceful and secure
Ukraine.

The Ukrainian lives that will be saved are worth the painful compromises I have pro-
p p p
posed. We must reiterate that Ukraine can be part of solving its own problems and

addressing global challenges as part of a broad international coalition."

Pinchuk later claimed that W§J editors had significantly reworked his text and
changed its title. He also said that certain points simply “fell out” of the general
context of the op-ed. Whether this is the case or not, the points given in the article
clearly reflect the sentiments of supporters of the pro-Russia vector in Ukraine.

2.3. After the full-scale invasion: the losses of the oligarchs in wealth and
production

The ambiguous position of the Ukrainian oligarchs in relation to the Russian
aggression changed in parallel with the increase of their losses, and particularly
after the aggression became the primary source of their hardships. Indeed, during
the first stage of the aggression, the financial problems of the oligarchs were caused
by the occupation as well as by the negative impact of the COVID-19 pandemic
on the global economy after 2020. But even taking all the hardships into account,
the situation of the oligarchs in the first phase of aggression shows a mixed picture:
some of them (like Akhmetov) suffered losses while others (like Pinchuk) managed
to increase their wealth significantly (although Pinchuk’s privately-owned Interpipe
lost all of its business in Russia during the occupation of Crimea, and was reportedly
weighed down by heavy debts).'?

Table 1 compares the oligarchs’ wealth in 2013, February 2022 (before the
invasion), and December 2022. The mixed picture shown by the wealth changes
during the first phase turned into a clearly negative one in the second. Without
exception, all the oligarchs’ fortunes have dwindled following the invasion." In
purely economic terms, these numbers reflect the loss of production capacity and,
accordingly, the income of the owners.
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Table 1. Fortunes of Ukrainian oligarchs and Russian aggression: significant losses.

Wealth in
Wealth  February Wealth in
Person Sector in2013 2022 (pre- December f;;ifsr affected
(USD) invasion, 2022 (USD)
(1Y)
Rinat Metallurgy, 15.4 Metinvest
Akhmetov energy bn 13.7bn 44bn DTEK, HarvEast
Viktor Pinchuk Metallurgy, 38 2.6bn 2.2bn Interpipe
real estate bn
Kostyantyn 15
Zhevago Metallurgy b 2.1bn 1.4bn Ferrexpo
Epicentr,
Oleksandr "
and Halyna Retail 399 1.8bn 1.2bn (onstr_uctlon
mn materials and home
Hereha : .
appliances retail
Privat gas
Genadiy Energy, 1.7 2bn 1bn stations network,
Boholyubov investments bn Kremenchug oil-
processing plant
Vadym Metallurgy, 19 Metinvest
Novinsky energy bn 3.5bn 1bn DTEK, HarvEast
Mechanical .
Serhiy Tihipko | engineering, 1.2 1.5bn 870 mn TAS Group, Universal
bn Bank
finance
Petro Food 1.6
Poroshenko industry bn 16bn 730mn ROSHEN
Agricultural, 16
Yuriy Kosyuk | food b'n 780 mn 520mn MHP
industry
Mykola 114 Oil production and
Zlochevsky Energy mn >40mn 500mn processing
Andriy Agriculture Tbn | 520mn 400 mn Kernel
Verevsky
Oleksandr Real estate, 980 Kharkiv airport,
’ 1bn 340 mn Kremenchug oil-
Yaroslavsky metallurgy mn .
processing plant
Privat gas
lhor Energy, 24 1.8bn n.a. (under | stations network,
Kolomoisky investments bn ’ sanctions) | Kremenchug oil-
processing plant

Source: Forbes Ukraine.
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According to Forbes Ukraine, the main sources of income for the 100 richest
Ukrainians in 2021 were metallurgy (17%), energy (15%), real estate (12%), and
retail (10%).* The biggest losses were incurred by the owners of those enterprises
located in the temporarily occupied territories and in the war zones, who lost sales
markets and sources of supply of relevant resources. The corresponding oligarchic
business empires suffered physical damage or destruction of production facilities,
real estate, and other assets in the occupied territories, among other things. Losses
in terms of production are also telling: looking at one example, Akhmetov’s
metallurgy company Metinvest, experienced an overall decrease in production of
64%, with some of its activities such as the production of pipe products and slabs
decreasing by 85% and 90%, respectively (Table 2).

Table 2. Metinvest in 2021 and 2022: main production indicators.

2021 2022 Year-on-year
(thousand tons) (thousand tons) change (%)
Semi-finished products 341 1022 -70%
(astiron 1347 209 -84%
Slabs 1651 166 -90%
Final product 7233 2777 -62%
Flat rental 5978 1731 -71%
Hot-rolled thick sheet 2867 1047 -63%
Hot rolled roll 2363 525 -78%
Cold rolled roll 294 37 -83%
Cold-rolled galvanized roll 454 122 -73%
Long rental 1089 1018 -71%
Rail products 48 10 -79%
Pipe products 18 18 -85%
Total 10644 3799 -64%

Source: Xpucmogopos (2023)."

It should be noted that, despite the losses incurred by Akhmetov’s SCM investment
group (which includes Metinvest), the group’s associated and joint Ukrainian
enterprises paid UAH 73.2 billion (ca. USD 2 billion) in taxes and fees to
government budgets at all levels in 2022. Specifically, more than UAH 62 billion
(ca. USD 1.7 billion) was paid to the state budget, while deductions to local budgets
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amounted to UAH 11.2 billion (ca. USD 300 million). At the same time, capital
investments for the same period of time amounted to over UAH 21.1 billion (ca.
USD 570 million). However, these funds were used primarily for reconstruction
activities, such as the capital repair of power grids and the refurbishment of power
units in thermal power plants, and secondarily for the drilling of oil and gas wells
and the opening of new mining faces and shafts. SCM also spent UAH 11.8 billion
(ca. USD 320 million) on social programs. At the same time, most of the funds
were used to finance programs for local residents where its companies operate and

for environmental protection initiatives.'®

2.3. Losses in property: a comparison of centrally-led reiderstvo by Russia and
nationalization by the Ukrainian state

The logic of the hybrid war dictates that sooner or later Ukrainian state and private
assets will be appropriated in one form or another by the occupying power, and
thence become the property of the Russian state or private Russian companies.
Therefore, in the economic sense, hybrid war is also about the unconditional
redistribution of property in favor of the occupiers.

While most Western reports assess the changing economic position of Ukrai-
nian oligarchs by their wealth, it is important to go beyond the level of current
(monetary) incomes and analyze predatory action affecting the oligarchs—and
Ukraine in general—as well.'” Indeed, from the very beginning, the authorities
of the annexed Crimea plotted a course to appropriate property and assets that
belonged to the Ukrainian state and private citizens of Ukraine. In the period of
2014-2021, four main methods were used to this end:

1. nationalization, meaning the adoption of acts on the automatic transfer of
state-owned or private property to the ownership of the so-called “Republic
of Crimea” or the “city of federal importance Sevastopol” as subjects of the
Russian Federation;

2. confiscation of property based on court decisions;

3. forced purchase of property based on acts of the occupying power;

4. forceful seizure of property by units of the so-called “Crimean self-defense.”®

The estimated losses for Ukraine from the temporary occupation of Crimea for
these cight years amounted to about USD 118 billion.”” It should be also noted that,
with the direct participation of the occupation authorities, new “local” oligarchs
(or “minigarchs”) emerged during this same period of time in the occupied areas
of eastern Ukraine. The source of their enrichment was the seizure of Ukrainian
property, including objects that previously belonged to Ukrainian oligarchs.?
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This practice went on,and was brought toan even higher degree of activity, in the
second phase of aggression. Almost a year after the invasion started, on February 3,
2023, the Russian parliament of Crimea adopted a decision on the “nationalization
of the property of Ukrainian businessmen.” The Speaker of the Russian Parliament
of Crimea, Volodymyr Konstantinov, stated that “about 500 objects belonging to
various enterprises and banks, tourist and sports infrastructure are included in the
list.”*! Some of the oligarchic enterprises subject to nationalization in Crimea are

listed below:??

e Estate Holding Group LLC, a real estate management company under the
ownership of Nestor Shufrych, a member of the oligarchic group Naftohazvy-

dobuvannia;

e Pension “Hirnik,” in Mykolaivka village, under the ownership of Rinat
Akhmetov;

e Transport Logistics LLC, under the ownership of the oligarch Thor
Kolomoisky;

e Saturn IMAX cinema in Yalta, owned by the former Prime Minister of
Ukraine, Arseniy Yatseniuk;

¢ Alminski Building Materials Factory, a stone and tile manufacturer in Skalyste,

Bakhchisaray district, under the ownership of oligarch Serhiy Taruta.

On October 18,2022, the State Council of the annexed Crimeaadopted aresolution
by absentee voting that allows property of foreign states and citizens “unfriendly to
Russia” to be recognized as “property of the republic.” The law affects the property
of foreign persons and that of their beneficiaries and persons under their control
who are associated with foreign states which carry out unfriendly actions towards
the Russian Federation and Russian legal entities and individuals. These changes
were to apply to land plots and other objects of movable and immovable property
that were owned as of February 24, 2022.7

On the surface, this decision is similar to the law adopted by Ukraine on March
3,2022 on the forced seizure of objects in Ukraine to which the Russian Federation
and its residents have property rights. The law allows for the expropriation of
movable and immovable property, funds, deposits in banks, securities, corporate
rights, and other property located (registered) on the territory of Ukraine and
owned either directly indirectly through affiliates by the Russian Federation and its
residents.* Also, in November 2022, the assets of five large Ukrainian enterprises
owned by representatives of oligarchic groups were forcibly alienated into state
ownership (Table 3).> The possibility of such alienation during martial law
is provided for by Ukrainian legislation.*
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Table 3. Companies transferred into state ownership.

Company Specialization Control Comment

Ukrnafta PJSC (“YkpHadta”) Oil production Ihor Kolomoisky -

Production, repair
Motor Sich JSC (AT “Motop Ciu”) | and maintenance of | Vyacheslav Bohuslaev -
aircraft engines

War
Ukrtatnafta PJSC (“YkptatHadta”) | Oil processing Ihor Kolomoisky inflicted
damages
Truck vehicles State of
AvtoKrAZ PJSC (“ABToKpA3”) designed for civiland | Kostyantyn Zhevago bankruptcy

military use

Source: DW (2022).

However, the “similarity” of such practices by the Ukrainian state to what Russia
and the occupation authorities have done has a purely formal character. First, the
forcible seizure of Russian property in Ukraine may be carried out for reasons
of public necessity in the interests of Ukraine and is based on the principles of
legality, transparency, objectivity, compliance with purpose, strategic importance,
and efficiency. Second, it should be noted that the basis of such practices is the
recognition by the Verkhovna Rada of the Russian Federation as an aggressor state,
in accordance with UN General Assembly Resolution No. 3314 “Definition of
Aggression” of December 14, 1974.7

As far as the alienation of Ukrainian oligarch property is concerned, the activities
of the Ukrainian and the Russian/occupation authorities can be distinguished by:

o the motivation of the action, as Ukrainian wartime nationalizations fit the wider
policy of a war economy as well as the aim of anti-patronal transformation,
while the decision of the State Council of Crimea is an instrument of the
policy of patronal “appropriation” of Ukrainian property at the local level by
an offensive—not defensive—force;

o thefate of the nationalized companies, as in the occupied territories the property
of the Ukrainian oligarchs has been re-privatized to local oligarchs (“transit-
nationalization,”*® with the received funds being used in particular to finance
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the war against Ukraine), while the five oligarchic companies taken over by the
Ukrainian state have not been reprivatized and the government’s anti-patronal
stance makes it obvious that there is no plan to give them to “supporter
oligarchs” (the post-war fate of cach enterprise will be decided separately);

o the possibility of compensation, which is granted by the Ukrainian Law on the
nationalization of oligarchic companies (owners of alienated property have
the right to compensation for its value, to be paid within five years during a
state of emergency or within one year after its cancellation at the expense of
the state budget), while property takeovers by the Russian and occupation
authorities are uncompensated acts of predation, carried out on top of property
destruction in the warzones.

In short, the difference between the Ukrainian and the Russian actions is tanta-
mount to the difference between non-patronal and patronal actions, and between
wartime nationalizations and centrally-led corporate raiding (reiderstvo).?> The
criminal nature of the latter is recognized by the injured parties as well, who, in
order to protect their property interests and obtain compensation for the losses
caused by the annexation of Crimea and the military aggression of Russia, have
begun to file lawsuits against the Russian Federation in Ukrainian and international
courts. Conventionally, the plaintiffs can be divided into three categories: Ukraine
as a state entity; public or private commercial enterprises; and citizens whose rights
(including property rights) have been violated. These claims have been submitted
to the European Court of Human Rights (ECHR, Strasbourg), the International
Criminal Courtand the International Court of Arbitration (both in The Hague),
and to additional courts in the Netherlands, France and Switzerland.?® In turn, to
protect the property rights of Ukrainian citizens in the temporarily occupied
territory of the Republic of Crimea and the city of Sevastopol, the government has
created a special delegation to participate in the resolution of disputes regarding the
interpretation and application of the Agreement between the Cabinet of Ministers
of Ukraine and the Government of the Russian Federation on the Encouragement
and Mutual Protection of Investments.!

Lawsuits in response to illegal actions have been filed both by the owners of
large business groups and by individual enterprises that are members of such groups
or associations. The most important examples are the following:

e Rinat Akhmetov’s appeal to the ECHR in June 2022. The subject of the lawsuit is
compensation for gross violations of property rights during Russia’s unprovoked
military aggression against Ukraine. The lawsuit secks urgent measures and
compensation for losses in connection with the blockade, looting, destruction,
and redirection of grain and metal flows by Russia.**
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e Lawsuit of 16 enterprises of the Metinvest Group (Rinat Akhmetov, Vadym
Novinsky) to the ECHR in October 2022. The subject of the lawsuit is
deprivation of the Group’s control over its assets, deprivation of the Group’s right
to ownership of its assets, and deprivation of the Group’s ability to use its assets
for commercial purposes and generate income. The lawsuit secks compensation
for damage and destruction caused by the Russian Federation to the property and
assets of the Group in Mariupol and other territories of Ukraine since February
24,2022. Another 10 companies of the Group are preparing similar lawsuits.?®

e Lawsuit of the Austrian gas station network Ukraine AMIC Energy to the
ECHR in January 2023. The subject of the lawsuit is the loss of access to AMIC
Energy property in Ukraine and the impossibility to conduct the exploitation
of its economic activity. Property has been scized, looted and in some cases
destroyed by the Russian army and the occupying power controlled by the
terrorist country. The lawsuit seeks compensation for damages in the amount

of more than UAH 300 million (ca. USD 8.1 million).**

2.4. From ambiguity to “patriotism by necessity”: the changing position of oli-
garchs to the Russian aggression

The Russian full-scale invasion eliminated the “middle-ground” between support-
ing Ukraine and supporting Russia. The magnitude of the oligarchs’ losses
compared to the first phase of the Russian aggression resulted in the disappearance
of their previous ambivalence as they now sided with the defensive party. A clear
manifestation of this “patriotism by necessity” is the scale of the direct participation
ofbigoligarchic businesses in the fight against Russian aggression. This phenomenon
requires a separate analysis both in itself and from the point of view of the forms
and scope of civil socicty activities for the protection of the country.

In general, the military-oriented activities of oligarchs have taken the following forms:
1. launching of lines for the production of military goods;

2. acquisition and supply of military equipment for the Armed Forces of
Ukraine, including drones, vehicles, communications systems, weapons,
and auxiliary equipment, such as generators;

3. direct humanitarian aid to vulnerable groups of the population and to
institutions providing similar services to the population;

4. financial aid to military personnel and their family members;

S. implementation of various measures to support their own personnel and
mobilized employees.
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We may mention two key oligarchs as examples, and provide an overview of their
military-oriented activities during the first year of the war. First, Akhmetov’s SCM
Group—including SCM, Shakhtar FC, and the Rinat Akhmetov Foundation—has
disbursed aid to Ukrainian military and civilian residents in the amount of UAH
S billion (ca. USD 135 million). In total, they have provided assistance to almost 4
million people. Some 13,000 SCM employees are currently serving in the ranks of
the Armed Forces, and UAH 1 billion (ca. USD 27 million) has been allocated to
help the defenders of Mariupol and their families. The types of support provided by
the SCM Group include the procurement and supply of defensive equipment, first-
aid kits, vehicles, fuel, etc. to the Armed Forces; the development and production
of armored steel for bulletproof vests and the provision of free modular shelters for
military personnel, and the free supply of electricity to hospitals, bakeries, and all
military and security structures.”

The other example involves the activities of the Petro Poroshenko Foundation
and the ROSHEN Company as of February 1, 2023.%¢ Together with the NGO
“Strength of Communities,” the scale of support provided by Poroshenko amounts
to 1.8 billion UAH (ca. USD 50 million). Beyond financial help, other types
of support are also provided for the Armed Forces, such as the procurement and
supply of protective equipment, first-aid kits and medical equipment, machinery,
military equipment (thermal imagers, drones, night vision devices), vehicles (trucks,
armored vehicles, tractors), communications equipment (digital radio stations,
starlinks), power generators, food products (including grain and food kits both for
the military and for the residents of liberates cities), materials for the construction
of fortifications, and financing for the creation of territorial defense battalions in
Kyiv and the Kyiv region.

The changed political position of the Ukrainian oligarchs can be best illustrated
by Rinat Akhmetov, who called for unity in the fight against the aggressor and
pledged to pay his taxes in advance.”” Many other businessmen have taken such a
step as well. At the same time, many other representatives of Ukrainian big business
today provide substantial assistance to the Armed Forces and the population
affected by Russian aggression, although they prefer not to talk about these
activities publicly.

In general, Ukrainian oligarchs today operate in survival mode. In the present
period, their activities are actually aimed at supporting Ukraine’s struggle against
Russian aggression in a variety of forms. Thus, we can talk about state and private
sector partnerships under the conditions of the political consolidation of society,
the reformatting of social attitudes and political processes under the influence of the
war, and the implementation of an almost unified information policy, among other
things (discussed at length in this volume). The shift among the Ukrainian oligarchs
to the side of the defending party indicates not only the severity of their losses and



Ukrainian Oligarchs: The War as a Challenge = 183

the disappearance of an intermediate position between Russia and Ukraine, but
also that they have begun to assess their future options. The experience of Crimea
and the eastern Ukraine has shown them what Russian or pro-Russian rule would
mean—the complete vulnerability to predatory authorities. In contrast, on the
Ukrainian side, there is the hope of compensation and reconstruction after the
war. Thus, in the short term, we are talking about business survival and the current
recovery of industrial and commercial activity; in the medium term, prospects
and possibilities of post-war recovery; and in the long term, business development
strategies in the context of current and future political and economic trends.

3. Prospects for the future: oligarchic or entrepreneurial reconstruction?

3.1. The issue of compensation: existing legal frameworks and difficulties

Russia’s aggression has brought huge economic losses to the Ukrainian oligarchs, to
Ukraine asa country, and to Ukrainian citizens as well. According to the Kyiv School
of Economics, the damage and destruction inflicted on Ukrainian infrastructure
amounted to a total of USD 127 billion (as of September 2022), and included
135.8 thousand residential buildings, 412 industrial and commercial enterprises,
188.1 thousand private vehicles, 1270 schools, 978 hospitals, and 1077 sports and
cultural facilities.™ It is no wonder, then, that the question of compensation for
war-related losses arose almost immediately after the start of the Russian invasion
of Ukraine.

Indeed, the question of compensation was already raised during the first phase
of the aggression, but the first attempts to legislate this problem began only in
2021. On March 1, 2021, the Verkhovna Rada registered the draft Law “On the
Protection of Property Rights and Other Proprietary Rights of Persons Affected by
Armed Aggression.” The aim of the Law was to protect property rights and other
proprietary rights to both immovable property (residential buildings, apartments,
and other residential premises, as well as non-residential premises, constructions
sites, land plots, etc.), and movable property, which have been violated as a result of
armed aggression, by providing limited compensation or restitution (i.e. restoration
of the square footage that existed before the violation). Sources of funding for the
compensation costs were to be determined from the state budget within the limits
of appropriations, as well as from local budgets, investments, grants, donations, and
communal property. The law was to apply to legal relations related to the protection
of property rights and other proprietary rights belonging to the state, territorial
communities, legal entities, as well as natural persons, including entrepreneurs
(with respect to property used by the latter to carry out entrepreneurial activities),
which had been violated as a result of the armed aggression.
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On May 17, 2022, the Verkhovna Rada of Ukraine registered the draft Law
“On Compensation for Damage Caused to the Victim as a Result of the Armed
Aggression of the Russian Federation.” The purpose of the law was to determine
the specifics of state policy regarding full compensation for damage caused by
the armed aggression of the Russian Federation. Importantly, Article 26, Section
1 of the draft law states that “the damage caused to the property of a legal entity,
an individual entreprencur, as a result of the armed aggression of the Russian
Federation is calculated taking into account the value of lost, destroyed, or
damaged property; lost profits; and losses from unpaid goods, works, and services
provided and consumed in the temporarily occupied territories.” The methodology
for calculating the amount of such damage to the property of a legal entity,
an individual entrepreneur was to be established by the Cabinet of Ministers of
Ukraine.* As for the regulation of the compensation process itself, as of now, only
the Law “On Compensation for Damage and Destruction of Certain Categories of
Immovable Property as a Result of Hostilities, Acts of Terrorism, Sabotage Caused
by the Armed Aggression of the Russian Federation” has been adopted. This law
applies exclusively to compensation for the loss of housing by citizens.*

Today, Ukraine has already developed a number of regulatory documents
related to the collection of evidence, documents, and other information regarding
the damage caused by Russian aggression, which will serve as the basis for obtain-
ing further compensation for respective losses. The related regulatory and legal
documents that outline the rules and procedures for determining losses and
compiling their documentation include the following:

e “The procedure for submitting an information notice on damaged and destroyed
immovable property as a result of hostilities, acts of terrorism, sabotage caused
by the military aggression of the Russian Federation” (March 26, 2022, No.
380).% This procedure applies exclusively to immovable property (buildings,
structures, construction in progress for which the right to perform construction
work has been obtained, and linear objects of engineering and transport
infrastructure) and applies to both individuals and legal entities.

e “The procedure for determining the damage and losses caused to Ukraine as
a result of the armed aggression of the Russian Federation” (March 20, 2022,
No. 326).® Amongother things, this procedure concerns the economic losses
of various types of enterprises, including business associations, but excluding
elements of the defense-industrial complex. The relevant provisions include
losses suffered by enterprises of all forms ownership accruing from the destruc-
tion or damage of property, loss of financial assets, as well as lost profit from the
impossibility or hindrance of business activities.
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e “The procedure for the implementation of urgent works regarding the liquida-
tion of the consequences of the armed aggression of the Russian Federation
related to the damage to buildings and structures” (April 19, 2022, No. 473).4
This procedure establishes a mechanism for the fixing of damages to buildings
and structures of various forms of ownership caused by the armed aggression of
the Russian Federation.

e “The procedure for providing and determining the amount of monetary assis-
tance to victims of emergency situations and the amount of monetary compen-
sation to victims whose residential buildings (apartments) were destroyed as a
result of the military emergency caused by the armed aggression of the Russian

Federation” (December 18, 2013, No. 947).%

In sum, the state provides compensation for losses both to citizens (this applies
primarily to housing) and to private businesses. The types of such losses suffered by
entrepreneurs include physical losses in various forms, as well as lost profits from
the impossibility or hindrance of economic activity. However, it is already quite
certain that the process of determining the damage to business actors will be a key
difficulty, along with the problem of finding appropriate funding on the part of
the state. In the short term, the state can be expected to focus on helping citizens
first, at the expense of the state budget, while the funds for paying compensation
to businesses (and especially to large businesses) will still have to be found. At the
moment, it is obvious that Ukraine does not have enough of its own funds to make
all the planned compensation payments, a difficulty that may become more severe
the longer the war lasts.

3.2. Towards entrepreneurial reconstruction: market competition and its legal
guarantees against the re-emergence of oligarchy

In addition to the above-mentioned problems of compensation, the question
arises whether any occasional funds can and should be used for payments to large
businesses, and to the oligarchs in particular. Reconstruction will be inevitable in
the post-war economy of Ukraine, and although Ukraine’s economic performance
seems to have stabilized one year after the start of the war, the country’s GDP has
dropped by around 30-35% during this period (Figure 1). The percentage of non-
producing companies is also rather high, in a business environment that is perceived
(according to the Ukrainian Business Index) to be significantly worse than before
February 2022.% However, post-war reconstruction does not have to mean the
reconstruction of the pre-war oligarchic structure. Anti-patronal transformation in
Ukraine necessitates entrepreneurial, rather than oligarchic, reconstruction, resting
on the principles of fair market competition and an undistorted economic playing
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field. Such reconstruction should combine the recovery and further development
of Ukraine’s economic potential with deep political, economic, and social reforms
within the framework of acquiring membership in the EU and NATO. The dyna-
mics and effectiveness of such reforms will determine, among other things, the
environment in which economic agents (including oligarchs) will operate.

Figure 1. Change of Ukraine’s real GDP (in % to the relevant quarter of the previous year; 2018-2022).
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Source: State Statistics Service of Ukraine.

In the following, we discuss five key factors in the reconstruction process, and
express what we consider vital for this reconstruction to be entreprencurial rather
than oligarchic.

1. A framework for market competition. In principle, oligarchs objectively tend to
monopolize certain sectors and markets, while competition is one of the key
factorsin the efficiency of the market system. Therefore, one of the main regulatory
functions of the state is the protection of economic competition. In the Ukrainian
context, this means the need to have a politically independent Antimonopoly
Committee. This concerns, first of all, the status, functions, and institutional
capacity of the Antimonopoly Committee of Ukraine (AMCU). This body
must be independent after the war, and have sufficient institutional capacity to
effectively identify threats leading to the monopolization of certain markets and
eliminate them. In other words, the status and role of the AMCU should ideally
be comparable to the status and role of the National Bank of Ukraine. At the
same time, it should be understood that even in the presence of the most advanced
normative and regulatory framework, the formation of the “ideal” AMCU will
require time, appropriate political efforts, and financial resources.
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2. EUregulations for market competition. Ukraine, as a candidate country for
joining the EU, must implement a number of economic reforms, in particular a
strategy of economic policy development and the regulation of industrial and
commercial activities. This will affect the conditions of economic operations,
including that of large oligarchic companies. Focusing on the creation of
a proper business environment, EU accession will necessitate Ukrainian
legislation to fully comply with the EU’s competition standards (the so-
called acquis communauntaire).” Indeed, Ukraine has turned to the European
Commission with a request to provide clarification on whether the war
constitutes an “emergency situation” in the sense of the EU legislation in the
field of state aid. Also, until now, the Venice Commission has not provided any
conclusions regarding Ukraine’s anti-oligarchic legislation. The problem is that
the antimonopoly regulations of the European Union say nothing about state
aid and the protection of competition during wartime and during the process
of post-war recovery. It is obvious that this difficult problem can only be solved
in cooperation with the EU. This issue is extremely important in terms of the
interaction between the state and the business community in general, and the
state and large companies in particular.

3. Aframework for lobbying. Oligarchs, like other economic agents, have their own
economic interests and the right to communicate them to society and the state
(authority). Therefore, Ukraine needs to create a civilized system of lobbying.
The principles, forms, mechanisms, and tools of such communication should be
established by the relevant law on lobbying activities. Of course, even with the
best law by all standards, the formation of a system and traditions of civilized
lobbying will require a long time, consistent efforts of the state (authorities),
and pressure from civil society. Business associations should also play an
important role in this process, although the war has been a shock not only for
business but also for business associations as instruments of representation of
relevant economic interests in Ukraine.

4. Recovery policies of public and private actors. While each company will have its own
recovery policy, all of them will require financial resources. Therefore, there is
already a question about how the state and private companies will interact in the
process of restoring production facilities that belong to private owners. In general,
this concerns the need to develop specific mechanisms for the participation of
Ukrainian and foreign companies in the post-war reconstruction of Ukraine.
Such restructuring, in turn, can lead to certain structural changes in the economy
of Ukraine at various levels, the analysis of which goes beyond the limits of this
chapter. In general, the restructuring will depend both on an assessment by the
owners and management of the respective companies regarding the development
prospects of certain markets and available resources, as well as on the priorities
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and tools of the post-war recovery policy. (It should be noted at this point that
the Law of Ukraine “On State Aid to Business Entities” was suspended for the
duration of the war and for a year after its end.)*

S. Measures to prevent oligarchic state capture. The eradication of state capture, the
factor and element of which is the oligarchy, requires legislative regulation of
awhole complex of issues, such as the financing of political parties, political
advertising, and campaigning; the activities of mass media, in particular in
terms of the relations between owners and editors as media management
bodies; the civilized representation of business interests (civilized lobbying);
and the elimination of gaps in legislation in order to minimize corruption
opportunities and ensure the inevitability of punishment for acts of corruption.
On the other hand, business itself should play an important role in combating
corruption within the framework of corporate social responsibility as an
integral part of each company’s business strategy.

Today, the political and socio-economic future of Ukraine is being determined on
the battlefield. Therefore, any forecasts and expectations directly depend on how
and when Ukraine will restore its territorial integrity and sovereignty. In purely
economic terms, this means that today we can only accumulate information about
the real state of the Ukrainian economy and try to understand the scale and nature
of the problems that Ukraine must objectively solve in the process of post-war
reconstruction. In any case, the transparency of reconstruction projects as well as
the explicit focus on the construction of an entrepreneurial rather than an oligarchic
environment in the spending of (Ukrainian state and foreign) funds will be key
for alasting anti-patronal transformation. This is recognized by the Ukrainian
population as well, with over ninety percent saying that the reconstruction process
should be transparent (98%) and inclusive of all Ukrainian citizens (92%).

As a general conclusion, we note that during the war, the relationship between
the oligarchs and the Ukrainian state has acquired new dimensions that did not exist
before. First, this concerns cooperation in terms of ensuring the country’s economic
stability. This is a question of economic policy, the opportunities and priorities of
entrepreneurs, and the social responsibility of business. Second, the state and the
business community should effectively cooperate in the sphere of increasing the
effectiveness of sanctions against Russia. To this should also be added cooperation
in the field of protecting the interests of Ukrainian economic actors in international
courts. At the same time, it is very important to have an appropriate national legal
framework and judicial practice. Third, the ability of Ukrainian enterprises to
attract the necessary funds for post-war recovery and further development on the
international financial markets largely depends on the state’s economic policy. And
finally, state policy regarding big oligarchic business should objectively take into
account its role in the fight against Russian aggression.
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Ukraine’s Energy Sovereignty in Time of War:

Russia Lost Influence, but the Oligarchs Did Not
Dmytro Tuzhanskyi

1. Selling energy, buying influence: the role of Russia in Ukraine’s patronal
democracy

1.1. The vicious circle of Ukraine’s patronal regime—uwith Russia (and not
Ukrainian oligarchs) on top

In Ukraine, as in most post-Soviet states, access to energy resources has been, appar-
ently, the decisive criterion not just for uncontrolled enrichment but also for the
development and viability of a strong patronal oligarchic model of power. Its “fabric”
has been corruption and the absence of an actual energy market in Ukraine as such,
which is condoned by the state, by the ordinary monopolies in the energy sector,
and by the clan and political-financial groups operating under cover of the state.

When talking about access to energy resources, we should have in mind not
only those resources that Ukraine possesses as a state—deposits of gas, oil, coal,!
power generation capacity through nuclear power plants, thermal power plants,
solar and hydroelectric power plants, and so on. We should also have in mind,
first and foremost, access to cheap Russian energy resources, primarily gas, oil
and petroleum products (gasoline and diesel), both in terms of their import into
Ukraine for sale on the domestic market, and in terms of the transit of these energy
products from Russia to EU countries. All of this is usually done with questionable
profit margins and corruption, using Soviet-era infrastructure and the supply chains
that depend on it.

Longbefore February 24, 2022, when Russia launched its full-scale military
aggression against Ukraine, it was clear that the Kremlin was using energy resources
as a weapon, building not just supply chains of energy resources but also chains of
hybrid influence in other states based on asymmetric interdependence. In this sense,
Ukraine is and has always been Russia’s more or less number one target, given its
importance for Moscow in all senses (historical-imperialist, geopolitical, economic,
transit, etc.). Of course, in this regard we cannot ignore Ukraine’s evident post-
Soviet dependence on specifically Russian energy resources and the integration
of the two countries’ energy infrastructures as well as the objective dependence of
Europe on Russian energy resources.
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Russia and its loyalists have always explained this dependence and its intensi-
fication by referring to the usual economic benefits or logic, and sometimes even
by pointing to economic integration as a security tool analogous to the Schuman
Plan which was put forward at the end of World War II and which laid the
foundations for the EU. From Ukraine’s perspective, everything came down to even
simpler explanations: why should the country pump more of its own gas or oil for
processing into gasoline and diesel, or even seck to diversify its energy sources, if
it is cheaper to buy and transport any amount from Russia, carn excess profits on
it, and receive the political support of Moscow. Morcover, for Ukraine’s financial
and industrial groups, which for the most part had replaced the Ukrainian state
over the period since independence in 1991, such a proposal from Moscow meant a
package solution: money combined with power and support. Practically until 2014,
every Ukrainian politician who finalized a new energy (especially gas) contract
with Russia, either personally or through his or her representatives, immediately
laid claim, if not to a promotion (for example, from prime minister to president),
then at least to another term in office. In fact, the signing of new energy contracts
often coincided with the start of election campaigns in Ukraine. After all, these
contracts usually covered not only Ukraine’s objective gas requirements, but also
allowed for manipulation in the rates for utility payments among the population
and businesses, setting them lower than the market rates.

It cannot be claimed that Russia has done all this solely for the sake of political
loyalty; the energy trade with Ukraine has always been a profitable business both
for Russian patronal groups and for the “towers of the Kremlin.” But it is political
loyalty that was and continues to be critical for Putin’s regime. In the Kremlin’s
understanding, thisloyalty hasactually included the right to a “decisive voice” within
Ukraine regarding its future path and development—whether to integrate into the
EU (signing the association agreement as the pretext for the Revolution of Dignity
in 2013-2014) and NATO or not, to leave the Commonwealth of Independent
States (CIS) or not, to extend the lease of the Russian Black Sea Fleet in Crimea or
not, and the list goes on. In other words, Russia has been trying to use Ukraine as
a Russian sphere of influence and as a springboard for its hybrid operations against
the West, aimed primarily against the US but also against NATO’s and the EU’s
eastern flank states. In this sense, Russia’s present aims with respect to Hungary are
rather similar,” with the only difference being that Hungary is a member of the EU
and NATO, which could make Russian influence much more dangerous.

On the other hand, what did the refusal of such cooperation with Russia mean
for the Ukrainian elites? Simply that they acquired another (and perhaps more
influential than any other) political competitor, one who can exert more pressure
on them both externally and internally, interfering in elections and political
processes. A refused Russia is an enemy that can poison you, undermine you, and do
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anything found in the playbook of the Russian special services, which can regularly
be seen in operation around the world, ranging from the US (meddling in the 2016
clection) and Great Britain (the Salisbury poisonings) to Montenegro (the coup
attempt in 2016 prior to entering NATO) and the Czech Republic (the bombing
of military warchouses in Vrbétice in 2014). Ukraine experienced all these, in one
form or another, during the Western-oriented presidency of Viktor Yushchenko in
2005-2010, and especially in 2008 when Ukraine came closer than ever before
to joining NATO’s Membership Action Plan. This concerns, first and foremost,
Russia’s two gas wars launched against Ukraine: the first in 2005-2006, and the
second in 2008-2009.?

It would take more than one book to describe the nature and history of these
influences within the patronal democracy of post-soviet Ukraine. In essence, the
result of this model—directly or indirectly—has been the creation, strengthening,
and long-term influence of such clans and oligarchic groups as Kuchma-Pinchuk,
Lazarenko-Tymoshenko, and the later groups and clans around Yulia Tymoshenko;
the RosUkrEnergo group headed by Dmytro Firtash, which later transformed into
the gazovyky (“gas guys”) group led by Yuriy Boyko and Serhiy Liovochkin; the
Industrial Union of Donbas (ISD) group headed by Serhiy Taruta, Vitalii Hayduk,
and Oleh Mkrtchan; the family clan of the fugitive president Viktor Yanukovych;
the group of Rinat Akhmetov, the richest man of Ukraine for at least the past two
decades; the “Privat” group of Thor Kolomoisky and Genadiy Boholyubov; and of
course Viktor Medvedchuk’s group.

What is important to highlight is that the key feature of the Ukrainian pat-
ronal system is that very often the key patron in the multi-pyramid network was not
the oligarchs or the leaders of the state loyal to them but Russia itself- Indeed, it is
impossible to study or change the patronal model of Ukraine without understanding
and taking into consideration the role and place of Russia in this model.

Therefore, there is every reason to talk about Ukraine until 2014 as not just a
post-Soviet patronal democracy, but also a post-Soviet patronal state under either
the direct control or the critical influence of Russia—at least, this is exactly what
Russia has always strived for under Vladimir Putin. And it is also important to
point out that the Kremlin has understood perfectly well that Russia can control or
at least influence Ukraine, that is, be its “chief patron,” only if the patronal model
operates in Ukraine itself. Hence, Ukraine may be corrupted only as long as it
maintains a patronal regime.

In this vein, it is important to consider in more detail the nature of two groups
that were part of the patronal model of Ukraine before and after 2014. These groups
had a strong connection with Russia, and through them Russia tried to be the main
patron in the Ukrainian system. These two groups were the RosUkrEnergo group
and Viktor Medvedchuk’s group.
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1.2. Therise of the RosUkrEnergo group led by Firtash, Boyko, and Liovochkin

The RosUkrEnergo group (known in Ukraine as gazovyky, which in Ukrainian slang
means something like the “gas guys”) appeared in Ukrainian politics in 2004, when
the RosUkrEnergo,* a company by the same name, was registered in Switzerland as
a gas trader. Fifty percent of the company’s shares belonged to Gazprom (through
Gazprombank). The group’s formation as part of Ukraine’s patronal system is linked
to the Ukrainian oligarch Dmytro Firtash, who is currently facing extradition to
the US and up to 80 years in prison.’> In 2014, he was detained in Vienna at the
request of the FBI as part of a case involving a bribe of more than USD 18 million
for officials in India, where Firtash’s company was supposed to mine for titanium.
That same year, Firtash posted a 125-million-euro bail, a record for Austria, to get
out of prison. The legal process regarding the Ukrainian oligarch’s extradition to
the US is still ongoing.

The history of the emergence, rise, and certain decline of the RosUkrEnergo
group provides a good illustration of the entire Ukrainian patronal oligarchic system.

e The first contracts for the supply of gas to Ukraine by the RosUkrEnergo com-
pany were signed in 2004, when Yuriy Boyko, a member of the RosUkrEnergo
group but not formally linked to the company, held the position of both
chairman of Naftogaz and first deputy minister of fuel and energy of Ukraine.

e In2004-2009, duringthe presidency of the pro-Western Viktor Yushchenko,
the RosUkrEnergo company was the key supplier of gas to Ukraine, occupying
ade facto monopoly position in this market. According to Firtash, it was mainly
Central Asian (in particular, Turkmen) gas, transited through Russia.¢ In 2009,
as one of the consequences of another so-called Russian-Ukrainian gas war,
RosUkrEnergo was suspended from importing gas into Ukraine.”

e Duringthe presidency of Viktor Yanukovychin2010-2014, Serhiy Liovochkin,
one of the leaders of the RosUkrEnergo group, headed the presidential admini-
stration for almost four years, during which Firtash managed to significantly
increase his assets in Ukraine. In particular, he managed to buy most of the
regional gas companies (the so-called 0blgaz) in the country,® as well as the
most popular TV channel at the time, Inter.' In this way, he managed to gain
a place among the top five richest people in Ukraine."

e Since 2021, Firtash has been sanctioned by the National Security and Defense
Council of Ukraine (NSDC)."* Despite this, he remains one of the richest
people in Ukraine,” and his group is still one of the most influential in the
country,* although in recent years this has been less due to his own efforts than
those of other strong members.
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One of the most mysterious topics surrounding the RosUkrEnergo group has
been the connections of the group and its leader to the Russian gangster Semyon
Mogilevich,"” in particular, regarding his role in lobbying in the interests of the
RosUkrEnergo group at the highest levels in Russia. According to Ivan Fursin,'¢
one of the co-owners of RosUkrEnergo, it was the information about these
connections that in one way or another prevented the company from going public
and successfully operating in Western markets.

Another topic shrouded in legend is Firtash’s role in a possible agreement be-
tween Petro Poroshenko and Vitaliy Klitschko prior to the 2014 presidential
elections, when the famous ex-boxer chose not to run for president but for mayor
of Kyiv instead. This agreement is known in Ukraine as the “Vienna Conspiracy,
because it was in the Austrian capital in the spring of 2014 that the already detained
Firtash met with Poroshenko and Klitschko.!”

Although politically the RosUkrEnergo group has always been embedded with
the pro-Russian forces in Ukraine, namely, the Party of Regions and the Opposition
Platform — For Life, this pro-Russian stance along with the group’s connections in
Russia have primarily been used as a tool for making money and gaining power
in Ukraine. That is, from the perspective of the nature of this group and its key
motivation, it has always sought its own enrichment as the key goal, that is, business
and money, while gaining power and being pro-Russian were and are merely tools
to that end. That is why the RosUkrEnergo group has worked and invested not
only in a pro-Russian agenda and political groups but also in pro-Western ones, like
the political projects around Viktor Yushchenko, Petro Poroshenko, and Vitaliy
Klitschko.

In other words, the RosUkrEnergo group has tried to constitute itself as
a patron rather than as a client, and uses Russia and the Kremlin as tools for its
own enrichment rather than intending to serve the latter’s interests. Of course, the
Kremlin thinks otherwise, and views the RosUkrEnergo group from the position
of a patron—using the group to influence Ukraine and its elites, in addition to
influencing other political regimes in Central and Eastern Europe. For example,
RosUkrEnergo once supplied gas to Hungary, Bulgaria, Romania, and Poland. It
is possible that the Kremlin is still trying to exert influence through its proxies,
although Firtash recently reacted with extreme negativity to the full-scale Russian
invasion of Ukraine and Putin’s actions.”® One way or another, the Kremlin’s
influence in this regard seems never to have been direct, but rather indirect. This is
what distinguishes the RosUkrEnergo group from the other group, led by Viktor
Medvedchuk.
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1.3. Viktor Medvedchuk’s group and oil pipeline named after him

The key source of money and influence for Viktor Medvedchuk’s group was primar-
ily the energy sphere, specifically the supply of oil products and liquefied gas from
Russia to Ukraine, as well as energy assets in Russia purchased for virtually nothing,
which look more like gifts to Medvedchuk’s people from the Russian regime."” How
such a scheme works is clearly visible from the materials of one of the criminal cases
regarding the operation of the so-called “Medvedchuk pipeline” in Ukraine. This
concerns the operation of the “Samara — Western Direction” oil pipeline, which was
built between Ukraine, Belarus, and Russia back in the days of the Soviet Union.
Since the collapse of the USSR, control over this pipeline has at various times passed
between the Russian state and private Ukrainian companies affiliated with pro-
Russian politicians, including Viktor Medvedchuk, although as an object of strategic
infrastructure the Ukrainian portion of the pipeline at least should have become
Ukrainian state property immediately after the collapse of the Soviet Union.

In recent years, before the final transfer (in fact, nationalization) of the Ukrai-
nian portion of the oil pipeline to state ownership, about two million tons of diesel
fuel per year were pumped through the Samara — Western Direction pipeline which
constitutes roughly 20% of the Ukrainian diesel fuel market.” The profit from the
sale of this fuel was a key source of financing for the Medvedchuk group’s political
activities in 2014-2021, as well as the purchase of three leading TV news channels
in Ukraine, and the creation of a media empire of influence used primarily to spread
the Russian agenda.

In February 2021, with an interval of several days and weceks, the Samara —
Western Direction oil product pipeline was returned to state ownership. At the
same time, Medvedchuk was sanctioned by the National Security and Defense
Council of Ukraine (NSDC),?! and the so-called Medvedchuk TV channels were
blocked.” According to one account published recently by Russian investigative
journalists, it was after these actions by the Ukrainian authorities and Volodymyr
Zelensky’s team against Medvedchuk’s group and network that Vladimir Putin
decided on military aggression against Ukraine.” Of course, no one except Putin
can verify this, but it looks reasonable, because it was exactly at this moment that,
through the use of Medvedchuk’s group, Putin’s regime had come closer than at any
time since 2013 to enacting political revenge in Ukraine, and then, all at once, he
lost his entire influence network, and with it any possibility of seriously influencing
the Ukrainian government and the Ukrainian political system in general.

At first glance, Medvedchuk’s group was not much different from the RosUki-
Energo group, which was covered above. But there was a significant difference
between the two, and also between Medvechuck’s group and every other patronal
network in Ukraine. Indeed, the story of the Medvedchuk group is a good example
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of how the patronal oligarchic system is built and operates in Ukraine, as well as
how during a partial change in this system, for example, when there are autocratic
attempts to move away from a patronal democracy, oligarchic groups can remain in
power and effectively influence the government, even if the political parties with
which they are publicly affiliated find themselves in opposition.

The career of Viktor Medvedchuk in Ukrainian politics is a vivid example of
how a person can become a patron, how patrons build their system of subordination,
and how they generally operate in a patronal democracy. Medvedchuk started out
as a Soviet lawyer and advocate. In late 1990s, he became an ordinary member of
parliament elected to a single-member constituency in Zakarpattia region with
which he had no previous connections. In 2000, he became the first deputy speaker
of the Verkhovna Rada, and just two years later he was appointed head of President
Leonid Kuchma’s administration. This meant that at that time he was probably the
second most influential person in the country, and likely the most informed. In
2004, Vladimir Putin, already the president of Russia, became the godfather
of Medvedchuk’s daughter.** After the start of the Russian aggression in 2014,
Medvedchuk dealt publicly with the issue of prisoner exchange, even though he
was a pro-Russian politician at that time and the leader of the NGO “Ukrainian
Choice” without any position or mandate. In 2018, he joined the For Life party
and started to increase his political activity and presence, in addition to building a
media empire and establishing his patronal network in the public sphere. By 2020,
the Opposition Platform — For Life, which was formed primarily through alliance
of the Medvedchuk and RosUkrEnergo groups, became the second or third most
popular party in the country,” challenging Zelensky’s Servant of the People party
in public opinion.?

In Ukraine, of course, one can find many examples of such rapid movement
along the power vertical, because this is one of the characteristics of a patronal
system. In Medvedchuk’s case, however, a number of important questions remain
unresolved:

e Who exactly was and is Medvedchuk’s real patron, the person who helped
him to move so rapidly through the system at this particular moment and to
become a patron himself?

e What kind of patron could make it possible for Medvedchuk not only to
move up the system so quickly, but to do it twice—in 1997-2004 and again in
2014-2021—and thus reach the highest levels of Ukrainian politics?

e How is it possible that in 2014-2021, Medvedchuk became a top Ukrainian
politician, a leader of one of the most popular political parties in the country,
and one of Ukraine’s richest people, all the while promoting an openly
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pro-Russian agenda with his media empire”” and working directly with Russia
and its highest officials during the Russia-Ukraine war starting from the 2014
occupation of Crimea?

e What wealth does Medvedchuk own, either directly or through front men, and
how has he carned this wealth; for example, how does he afford a yacht worth
USD 200,000,? as well as the business jets® which he used for his frequent
trips to Russia even after the official termination of air traffic between the two
countries in 20152

e Who exactly was and still is part of the Medvedchuk group’s patronal network
in Ukraine, in particular among businessmen, journalists, public experts,
politicians, judges, civil servants, and other officials?

Therefore, perhaps the key question is what relations—political, factual, and le-
gal—has Viktor Medvedchuk had with the security services of the Soviet Union
and the Russian Federation, and with the Kremlin as such?

Since 2019, several criminal cases for high treason have been initiated against
Medvedchuk in Ukraine, and even official suspicions have been voiced.** When the
full-scale invasion of Ukraine began on February 24, 2022, Viktor Medvedchuk
was supposed to be at home under house arrest, where he had been since May 2021
following a court order. However, on February 27, it became known that Medved-
chuk had escaped. On April 12, the SBU detained Medvedchuk while trying to
escape to Transnistria dressed in military uniform.*" FSB officers had been report-
edly trying to help him get to Moscow.*> On September 21, Ukraine exchanged
Medvedchuk and 55 Russian soldiers for 215 Ukrainian military prisoners.”

Although these facts and details are insufficient to provide direct answers to the
questions posed earlier, there is enough ground to argue that Viktor Medvedchuk
and his group not only promoted a pro-Russian position and a pro-Russian agenda
in Ukraine, and did not simply use their power positions in the patronal system in
order to enrich themselves. Rather, the case of Viktor Medvedchuk and his group
looks more like z case of a direct Russian agent of influence in Ukraine, one which was
embedded in the patronal system and moved “up” in it in the interests of another
patron. In fact, Medvedchuk’s group itself was primarily and initially a client in the
Russian patronal network, and the chief patron of this group was the Kremlin and
Putin himself. Enrichment from corruption and the patronal system in Ukraine
served rather as a cover and a source of “legal” resources for Medvedchuk’s group to
implement the tasks of the Russian leadership in the context of Russia’s aggressive
plans against Ukraine. This is what distinguishes Viktor Medvedchuk’s group from

most Ukrainian oligarchic groups and patrons.
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2. After February 24: Russia’s full-scale invasion vs. Ukraine’s energy resil-
ience and breakthrough

2.1. The dual opportunity of anti-patronal transformation and curtailing Russia’s
influence

The beginning of the Russian full-scale invasion of Ukraine was simultancously the
beginning of a new, perhaps decisive, stage in the neutralization of Russia’s influence
in Ukraine through energy sources used as a tool for blackmail, for undermining
the country from the inside, and for interfering in the country’s politics. And such
an opportunity, at the same time, implies the appearance of another—to end the
structural model where energy providers and the energy sector as such constitute
the main foundations for the further existence and development of the patronal
oligarchic regime in Ukraine. While it is still too early to talk about the success of
cither process, such trends could be observed clearly after February 24, 2022.

Of course, if Kyiv had fallen “in three days,” as Putin expected, and a regime
more loyal to the Kremlin were installed, then such a possibility would not have
arisen at all, even theoretically. Moreover, there would have been every reason to
assume that the situation would have developed the other way around—that the
continuous supply of Russian fuel, gas, and electricity would have become one of
the foundations of a new pro-Russian regime in Ukraine, where the former indirect
influence would have changed in favor of direct influence over an outright puppet
state run according to patronal principles. Indeed, such a regime and the model of
a Russian “sub-sovereign mafia state” outside Russian borders®® are not just theo-
retical constructs but constitute an absolutely “workable model” for the Kremlin,
one which has been implemented and maintained for years in the unrecognized
Transnistria.*

However, the effective military and political resistance of Ukraine, which for
many, and not only the Kremlin, came as a real surprise, prevented such a scenario.
Kyiv unexpectedly survived, President Zelensky unexpectedly remained not only
in the country but also in power, and the Ukrainian energy system also unexpect-
edly survived. Moreover, as in the first weeks and months, during the entire first
year after the invasion, the Ukrainian energy system not only survived but, having
shown considerable flexibility and the ability to restore and quickly change supply
chains, its integration into the European energy system began. And this despite the
fact that from the very first hours after the start of the full-scale invasion, the entire
critical infrastructure of Ukraine became one of the key targets of Russian military

attacks, both direct and hybrid.
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2.2. The first milestone: the synchronization of Ukrainian and European power
grids and the geopolitical and anti-patronal consequences

On the night of February 24, 2022, a few hours before the actual start of the Rus-
sian full-scale invasion, Ukraine’s electricity transmission system operator, NPC
Ukrenergo, disconnected the Ukrainian power system from the Russian and Belaru-
sian networks in order to conduct a planned test operation of the power system in
isolated mode. This was supposed to be just one of several testing periods in isolated
mode as stages on the way to connecting the Ukrainian electricity grid to the
European Network of Transmission System Operators for Electricity (ENTSO-E),
which had begun in 2017 and was supposed to be completed in 2023. However, in
view of the war and despite the war at the same time, NPC Ukrenergo decided not
to resume work with the Russian and Belarusian power systems, but to try to join
ENTSO-E in an emergency mode.*

Therefore, instead of the planned three days of work in isolated mode, the
Ukrainian power grid worked for 21 days; and on March 16, after the correspond-
ing decision of the ENTSO-E on premature synchronization, Ukraine, together
with Moldova, joined the European Network of Transmission System Operators
for Electricity.

What did this mean in practice? Besides being no longer dependent on the Rus-
sian and Belarusian power grids,”” Ukraine was able to start the commercial export
of Ukrainian electricity in significant volumes to Europe (not just from the Bursh-
tyn Energy Island), and also to import electricity from the EU if needed. Hence,
Ukraine’s energy system with respect to electricity achieved a higher level of diversifica-
tion and sovereignty than ever before, and all this happened exactly during the Russian
invasion, when Russian troops were around Kyiv and occupied the largest nuclear
plant in Europe, the Zaporizhzhia Nuclear Power Plant.*® In describing the moment
on March 16, 2022, when the Ukrainian power system became fully synchronized
with the ENTSO-E, Volodymyr Kudrytskyi, chairman of the management board at
UkrEnergo, declared: “This is a historic event that today has become something more
than just a guarantee for the development of Ukrainian and European energy sectors.
This step will give Ukraine the opportunity to receive electricity if the aggressor con-
tinues to destroy our power infrastructure, and thus to save our power system.”*

In July 2022, once again ahead of schedule, Ukraine began commercial elec-
tricity exports (i.e., not flows for grid balancing, which constitute a non-commercial
export-import exchange) to the EU via Romania.” According to Kudrytskyi, the
export of electricity to the EU could earn Ukraine about UAH 72 billion (ca. USD
2 billion) per year. He also added that NPC Ukrenergo earned 10 million UAH
(ca. USD 27 thousand) at the first daily auction for access to the interstate crossing of
electricity.! Until the beginning of October, Ukraine increased electricity exports
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to Europe in view of considerable savings due to the shutdown of a large number of
enterprises, including metallurgical giants in Mariupol and other industrial cities.
According to the official data of the Ministry of Energy of Ukraine, from June to
October 2022, 2.6 billion kilowatt/hours were sold to Moldova and EU countries
within ENTSO-E.®

Following the massive shelling of critical and civilian infrastructure on October
10,2022, when Russia launched 84 cruise missiles and 24 drones over Ukraine (the
estimated cost of this attack was $400~700 million),* Ukraine officially stopped
electricity exports to the EU, maintaining only mutual flows of electricity with its
western neighboring countries for balancing the system.

During October-November, Ukraine carried out a test of the possibility of im-
porting electricity from the EU within ENTSO-E. Since January 2023, according
to information from the Ministry of Energy, it has been carrying out this import
systematically but in small volumes. In February, this amount was even raised* de-
spite the threefold difference in the base price: if in the EU the price does not fall
below 200 euros per MWh, in Ukraine electricity costs about 75 euros per MWh.#
But already in March 2023, when fan blackouts in Ukraine stopped simultaneously
with the less intense shelling of the energy infrastructure by Russia, Ukraine began
preparations to restart electricity exports to the EU. Electricity exports were officially
re-launched in early April 2023, with ambitions to export more than in 2022.%

All this means potentially more revenues to the state budget*” but what is even
more important is that it signals the destruction of Russia’s malign influence on
Ukraine’s energy system in terms of electricity supply and trade. This means break-
ing the influence of Russia on both the state and the private sector, first and fore-
most, through the DTEK energy holding owned by Rinat Akhmetov,* the richest
Ukrainian oligarch and probably the main patron in the whole Ukrainian patronal
system. In other words, integration with ENTSO-E means for Ukraine de-weapon-
ization of the electricity and grid dependencies from Russia, as well as Ukraine’s
optimistic switch under the agenda of the liberal market, state energy sovereignty,
and the development of corporate governance in energy companies owned by
Ukrainian oligarchs.

2.3. The second milestone: Ukraine’s nuclear diversification as an example to many

Just like Ukraine decided not to re-connect its electricity grid to Russia and Belarus
after the full-scale invasion, so did Kyiv decide to no longer purchase nuclear fuel
from Russia for its nuclear power plants. This was a risky step, one which a signifi-
cant number of Western countries, in particular Hungary, have not taken even now,
and which, in turn, means the blocking, among other things, of sanctions against
Rosatom and Russian nuclear energy.”
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Ukraine made this decision despite the fact that as of February 24, 2022, nine
out of 15 power units in four Ukrainian nuclear power plants were operating on
Russian fuel, according to the State Nuclear Regulatory Inspectorate of Ukraine.
This included two units out of six at the Zaporizhzhya NPP, which the Russians
seized at the beginning of March 2022, and which are still occupied and do not
work (in fact, since September 2022, they have been used for blackmail purposes
with the threat of a possible nuclear disaster); one unit out of three at the South
Ukrainian NPP; and all six power units, that is, two out of two and four out of four
at the Khmelnytskyi and Rivne NPPs, respectively.

According to Energoatom, Ukraine has a two year supply of Russian fuel.>!
During this time, it is planned that all 15 power units of Ukrainian nuclear power
plants will be able to operate on the fuel of the American company Westinghouse.
As of February 2023, i.e., one year after the start of the full-scale invasion, Energo-
atom publicly announced that seven power units had already been switched to
Westinghouse Electric Sweden AB fuel. This means that, conditionally, one reactor
per year is being removed from the “Russian fuel needle,” which may have been
pre-determined by the initial strategy of getting rid of Russian nuclear fuel by 2024.

In any case, the above transformations have not been a consequence of the Rus-
sian invasion, but rather one of its causes. Indeed, Ukraine set a course to reduce its
dependence on Russian nuclear fuel back in 2000, when it first began cooperating
with Westinghouse. As in the case of electricity, so in the case of nuclear energy,
even before the invasion, Ukraine had begun to irrevocably withdraw from Moscow’s
influence and integrate with the West.

Among the plans for this cooperation with Westinghouse, announced publicly
right after the start of the invasion, are the completion of two power units at the
Khmelnytskyi NPP, the establishment of the “domestic” production of nuclear fuel,
and even its disposal at a storage facility in the Chernobyl exclusion zone.”” Even if
none of this can be implemented in the near future, the transition of all power units
to non-Russian fuel by 2024 alone would be a historic success for Ukraine in terms
of enhancing its sovereignty in nuclear energy. Another step on this path is the
current sanctions on Russian nuclear energy, introduced in February 2023 by the
decision of the National Security and Defense Council of Ukraine (NSDC) and
the decree of President Volodymyr Zelensky,” covering 200 Russian companies,
including Rosatom.

From the point of view of Ukraine’s transformation from a post-Soviet pa-
tronal regime to a liberal democracy, the influence of various groups on the state
enterprise Energoatom remains an open question. The best example in this con-
text is the so-called Martynenko case, which is still being heard in court: Mykola
Martynenko, a former MP and chairman of the Verkhovna Rada Committee on

the Fuel and Energy Complex, Nuclear Policy, and Nuclear Safety, is suspected of
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having received bribes in 2014 when Energoatom purchased equipment from the

Czech company SKODA JS.5

2.4. The third milestone: Hungary among the key allies in gas, but still greater
hopes are placed on Poland

Ukraine has not imported gas from Russia since November 25, 2015, and in all
these years it has skillfully met its own gas needs by alternative means and routes.
This is true for the first year of the Russian full-scale invasion as well. Starting from
February 24, 2022, as a result of the Russian invasion and the subsequent occu-
pation of significant territories and the shutdown and destruction of strategic en-
terprises, the gas needs of both industry and the population of Ukraine decreased
significantly. As a result, in 2022, Ukraine both produced and imported a record
small amount of gas—18.5 billion cubic meters® and 1.54 billion cubic meters,*
respectively. As for gas imports, they were 40% less than in 2021 (Figure 1).

Figure 1. Import of natural gas to Ukraine (million cubic meters; share of source country).
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The role of Hungary in Ukraine’s gas supply is unexpected, because the government
of Viktor Orbén has taken an ambivalent position regarding the Russian invasion,’”
one which can rightly be called pro-Russian. Still, according to the figures for 2022,
Hungary was one of the two main suppliers of gas to Ukraine, along with Slovakia,
with the two countries supplying Ukraine with 31% (482.5 million cubic meters)
and 39% (592.5 million cubic meters) of total gas imports, respectively. However,
back in 2021, when the diplomatic dispute between Kyiv and Budapest was con-
tinuing over the rights of the Hungarian community in Ukraine,*® and Hungary
had signed a new gas contract with Russia,” Hungary provided 86% of all gas im-
ports to Ukraine. The growth of Poland’s share in the total volume of gas imports
by Ukraine in 2022 also looks promising given the geopolitical position of Warsaw
and the growing role of Poland in general in diversifying and supplying Central and
Eastern Europe with gas from various sources, primarily from Norway*’ and the US.®!
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Two more interesting facts should be mentioned regarding the capacity of
Ukraine’s gas infrastructure, which has successfully passed the test of war with Rus-
sia so far. First, although the Kremlin has spread stories for decades, and especially
since the beginning of the Russian aggression against Ukraine in 2014, that the
Ukrainian gas transportation system (GTYS) is almost scrap metal and Ukraine is
not reliable supplier,® the GTS has worked effectively even under the conditions
of full-scale war. Indeed, it transited 20 billion cubic meters® of gas from Russia to
consumers in the EU during 2022, fulfilling its contractual obligations.**

Second, Ukraine keeps under its management an active complex of 11 gas
storage facilities, which, according to the state-owned Naftogaz, are the largest gas
storage facilities in Europe, with a capacity of more than 30 billion cubic meters.
In fact, Ukraine is third in the world in terms of gas storage capacity, after the US
and Russia. As of 2022, some 27 countries of the world, most of them European,
continue to use the services of Ukrainian storage facilities despite the war, and even
a year after the full-scale invasion, as well as nine years of Russian aggression be-
fore that, Ukraine remains a reliable place to store gas, both its own and that of its
partners. In early April 2023, the new CEO of Naftogaz, Oleksiy Chernyshov, told
Euractiv that Ukraine could offer 10 billion cubic meters of gas storage to Europe
for the next winter, and it was the key message to his EU counterparts during his
last trip to Brussels in March.® At the same time, Chernyshov also announced that
Ukrtransgaz had become the second gas storage operator in Europe to successtully
pass certification and confirm its right to carry out gas storage activities in accor-
dance with the updated rules of the European Union and the Energy Community.®
Of course, the ongoing military actions, as well as Russia’s tactics of attacking
critical infrastructure facilities, casts serious doubt on the reliability of Ukrainian
gas storage facilities; still, their uninterrupted operation during the war is additional

proof of the resilience and sovereignty of Ukraine’s energy system.

2.5. The fourth milestone: new fuel routes from the west, but still mainly for fuel
of Russian origin

Unlike the direct import of Russian gas, which was stopped in 2015, Ukraine con-
tinued to import critical volumes of fuel, diesel, and petrol from Russia and Belarus
both before and after the start of the Russian aggression in 2014.

At different periods, Ukraine’s dependence on these fuel imports, primarily
diesel from Russia and gasoline from Belarus, reached much more than half of the
country’s total needs. In general, the import of fuel and oil products in Ukraine
was almost always maintained at the level of 80% of annual demand.®” For example,
in 2021, a year before the invasion, Ukraine imported 62% of its diesel fuel and
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50% of its gasoline from Russia and Belarus,® respectively, and another 10% of
cach from Lithuania and by sea, which was complemented by a small share of its
own processing at the Kremenchug and Shebelinsky refineries. In monetary terms,
Ukraine imported USD 2.86 billion worth of oil and petroleum products from
Belarus, and USD 3.43 billion worth of fuel from Russia in 2021, according to the
State Statistics Service of Ukraine.®’

After the start of the Russian full-scale invasion, however, everything changed.
It was not only supply chains from Russia and Belarus that were destroyed, but
those by sea as well. The Shebelinsky refinery was shut down in the first days of
the invasion, because it is located in the Kharkiv region,” where fierce battles took
place in the first days and months. Another refinery, the Kremenchug oil refinery,
was heavily bombarded by rockets three times: on April 2, April 24, and May 12,
2022. The plant ceased production back in April accordingly. According to the
head of the Verkhovna Rada Committee on Energy and Housing, Andriy Gerus,
as of May, the Russian military had also destroyed or damaged 15 oil depots in
Ukraine, where substantial fuel reserves had been kept.

While the sudden destruction of supply chains simultancously destroyed
Ukraine’s fuel dependence on Russia and Belarus, it also caused a fuel crisis which
the country was unable to balance with its own fuel production due to the above-
mentioned shutdown of refineries. One does not need to be a military or energy
expert to claim that provoking a large-scale fuel crisis was one of the Kremlin’s goals
after it failed to take Kyiv in 3 days. The crisis was especially critical during April-
June, and its consequences were felt in some regions until the end of summer 2022.
At the same time, the Ukrainian authorities, together with a number of players
in the Ukrainian fuel market, had no other option but to build this market from
scratch that is, they were given the chance to build completely new supply chains that
would allow Ukraine’s natural fuel dependence to be diversified.

In carly September, the First Deputy Prime Minister — Minister of Economy
of Ukraine Yuliya Svyridenko reported that over a period of six months, i.c., from
March to August 2022, Ukraine had increased its imports twelvefold through
completely different routes. “If in March we imported an average of 827 tons of
gasoline and 1.4 thousand tons of diesel fuel per day, then in August this was 4.2
thousand and 16.9 thousand tons, respectively,” she said. She also added that
“today, we receive 95% of our imported gasoline and 72% of our diesel fuel from EU
countries. The supply leaders are Romania, Lithuania, Slovakia, Greece, Bulgaria
and Poland.””!

“We have seen fuel from Germany, Austria and even the distant Netherlands.
Ovur traders have transported oil products by barge on the Rhine and Danube, and
have mastered seaports in the north and south of Europe. European railways have
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been forced to move along new routes,””* stated Serhiy Kuyun, director of the A-95
Consulting Group and one of Ukraine’s leading fuel market specialists, when asked
to comment on the fuel crisis in 2022 and the way out of it.

Of course, in the spring of 2022, Ukraine had to experience not only queues at
gas stations and refueling limits, but also the actual lack of fuel and price jumps. It is
important to note that, despite the fact that the Ukrainian authorities are not often
characterized by such flexibility and efficiency, they indeed made a very prompt and
fast decision in March to temporarily cancel the excise tax on fuel and reduce the
VAT rate from 20% to 7% in order to motivate traders and try to quickly overcome
the fuel crisis by market methods. This decision helped the market rebuild itself in
a few months. Even when the Ukrainian parliament took up the task of reinstating
the excise tax at the end of August 2022, this did not in any way disturb the stability
of the fuel market in terms of the price and availability of fuel.”

During this entire process of discovering and launching new supply chains, as
well as creating a new fuel market, the state transport giant Ukrzaliznytsia™ played
an unexpectedly important role in signing direct contracts for the supply of diesel
fuel in 2022 with such companies as the American ExxonMobil and the Polish
Orlen.”” Another important role was played by the so-called “Medvedchuk pipe-
line”: if before the invasion this Soviet-era oil product pipeline with the official
name “Samara — Western Direction” was one of the symbols and tools of malign
Russian influence on Ukraine through fuel, money, and politics, then after the inva-
sion the pipeline started working in the reverse direction, with 114 thousand tons
of diesel fuel from Hungary pumped through it into Ukraine in 2022.7¢ However,
while this reverse flow frankly saved Ukraine during the fuel crisis in 2022, by early
2023 journalists already had suspicions of a possible corrupt component to the die-
sel supplies from Hungary, namely, that the price was, to say the least, unexpectedly
inflated’””—a fact for which Ukrtransnafta made a rather unconvincing explanation
at the time.”® This is a good illustration of the fact that ridding Ukraine of its de-
pendence on Russian fuel supplies does not mean the destruction of the patronal
model as such or even the elimination of corrupt schemes in Ukraine through the
use of strategic enterprises.

That it will be extremely difficult for Ukraine to rid itself of Russian influence
through fuel, and even more so to destroy the patronal model, is highlighted by
another example as well: since the beginning of 2023, Turkey’s share of total fuel
imports to Ukraine has increased substantially (Figure 2).
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Figure 2. Import of diesel fuel by country from the beginning of 2022 (thousand tons).
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Source: Forbes Ukraine, A-95 consulting group.

This did not happen by chance, according to market experts. In April 2023,
Bloomberg reported™ that the volume of Russian fuel supplies to Turkey in March
reached its highest level in the past seven years (Figure 3). This is due to the fact that
Turkey buys the fuel that the EU cannot buy directly due to sanctions, and then
re-exports this fuel (now no longer in a purely Russian form) all over the world,
including, in particular, to Ukraine. Such fuel, even with the use of proxy-compa-
nies, is often much cheaper than, for example, the fuel imported to Ukraine from
Poland, Slovakia, Lithuania, or Hungary. According to the figures for March 2023,
the main suppliers of diesel fuel to Ukraine were Romania (114 thousand tons),
Turkey (81 thousand tons), and Poland (79 thousand tons). With a general de-
crease in the volume of imported diesel, the share of Poland and Lithuania fell by
43% in March compared to February® The situation with Turkey requires addi-
tional regulatory steps on the part of the Ukrainian authorities, because otherwise
dependence on Russian fuel in the form of patronal or corruption models will simply
be reincarnated in a different form, which will be a blow to Ukraine’s energy inde-
pendence.® In terms of Russian energy sources, the low price and “simpler” logistics
are first of all traps, not market features.



210 = Dmytro Tuzhanskyi

Figure 3. Diesel/gasoil arrivals in Turkey (thousand barrels per day).
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As in the case of natural gas, in order to strengthen fuel sovereignty, Ukraine needs
to critically increase its own production and processing of oil, especially once
it becomes possible to restart operations at the Kremenchug and Shebelinsky re-
fineries, even if only a small percentage of Ukraine’s needs can be covered with its
own fuel. At this point, it should be mentioned that in April 2022, PJSC Ukrnafta,
which was nationalized in November 2022 and placed under the control of the
Ministry of Defense, reported that it could restore about 500 inactive wells out of
a total of around 4,300 wells currently idle or shut down for various reasons.®* Of
course, these are steps for the future, but important ones—especially in Ukraine’s
case, when the largest refinery is controlled by Ihor Kolomoisky,** one of the top
Ukrainian oligarchs and a pillar of the patronal system in Ukraine.

2.6. The fifth milestone: coal for Ukraine from all over the world, but first of all
from Russia

“Because of Russia’s aggression, including on the energy front, we will have to rely
exclusively on our own coal mining for the next two years,”® stated the Minister of
Energy of Ukraine German Galushchenko in September 2022. According to him,
after February 24, one quarter of state mines ended up in the territory temporarily
occupied by Russia. Despite this fact, on the eve of the winter of 2022-2023, Ukraine
accumulated about 1.5 million tons of coal in power stations and combined heat
and power (CHP) warchouses, which, according to government officials, was al-
most twice as much as the necessary guaranteed reserves.® Since June 2022, the
export of Ukrainian coal is officially forbidden in Ukraine.*

For Ukraine, relying on only its own mining will not be easy. If before the begin-
ning of the Russian aggression in 2014, the country’s own coal mining fully covered
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domestic needs, then from 2015 to 2021 import from Russia became critical, often
not so much in terms of quantitative indicators but in terms of percentage. In 2017,
Russia’s share of total coal imports was 74%, and it reached 92% in 2020 (Figure 4).%

Figure 4. Russian coal import to Ukraine—with illustration.
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Before the Russian invasion, Ukraine had somewhat diversified its coal imports
by also importing coal from Kazakhstan, the US, South Africa, Poland, and

even Australia (Figure 5), but this often took place by sea routes, which have been
blocked since February 24.

Figure 5. Import of coal to Ukraine (million tons).
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The coal industry appears to be the most problematic from the point of view of
Ukraine’s energy independence, particularly since the start of the full-scale inva-
sion. Coal from Russia is still included in Ukrainian imports as of 2022,% but it is
almost impossible to trace its fate from open sources.

Since 2014, the coal industry has been one of the key instruments of Russia’s
hybrid influence on Ukraine and its leaders. This is clearly shown by the case in
which former President Petro Poroshenko was suspected of state treason by the
State Bureau of Investigation of Ukraine (SBI).*¥ On December 20, 2021, the SBI
stated that Poroshenko, in collusion with Viktor Medvedchuk, analyzed above, and
Russian high-ranking officials, organized the illegal import of coal in 2014-2015
from the territories of Ukraine temporarily occupied by Russia in the Donetsk and
Luhansk regions, where 95 coal mines were located. This meant the financing of
separatist forces at that time and in that region.”® One way or another, there is no
doubt that coal from the territories temporarily occupied by Russia in the Luhansk
and Donetsk regions was supplied to the territories controlled by Ukraine. The
question is who did it, how, and why.”’

Another scheme involving coal, either from Russia or from the temporarily-
occupied Ukrainian territories, was actually legalized in Ukraine in 2016-2017
and was called the Rotterdam+ formula. The key beneficiary of this formula was
the richest Ukrainian oligarch, Rinat Akhmetov, and his DTEK energy company,
which is a key player in the electricity market. According to the National Anti-Cor-
ruption Bureau (NABU) and the Specialized Anti-Corruption Prosecutor’s Office,
Rotterdam+ caused more than UAH 19 billion (ca. USD 750 million at the time)
in damages to Ukraine in 2016-2017 alone.” The Rotterdam+ formula was canceled
in the summer of 2019.

3. Conclusions: Ukraine’s energy resilience is not a happy coincidence,
but it could be a happy opportunity

With respect to the war, what has surprised international observers—as well as
Russia—the most has been, of course, Ukraine’s unexpectedly effective military
resistance to the full-scale invasion after February 24, 2022. However, the stability
of Ukraine’s energy sector, which for decades was not just dependent on Russia
but was also firmly integrated with the Russian energy and patronal system in terms
of infrastructure, oligarchy, and politics, also came as a great surprise.

The surprise becomes even greater when we consider that Ukraine’s energy de-
pendence on Russia was and is due not only to the physical lack of energy carriers,
which Russia provided at the best price and logistics, but also due to the Kremlin’s
strategy of hybrid influence on its neighbor. And this influence strategy was based
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not only on corruption and dependence, but also on facilitating the existence and
development of Ukraine’s patronal oligarchic system along with the integration
of Kremlin-dependent clans. These clans were not just supposed to influence the
decisions of the Ukrainian authorities, but ideally to take the authorities under
their control and become the authorities themselves. The two types of patronal
groups described in this chapter are the prime examples.

Taking into account all the facts and explanations in this chapter, it would not
be an exaggeration to conclude that, analogous to Belarus, the Putin regime tried to
take control of Ukraine politically by means of Ukraine’s patronal oligarchic system,
and thus has not abandoned the dream of restoring the Soviet Union through the
establishment of something akin to “union states.” Ukraine’s energy dependence on
Russia and the patronal system itself were the most effective tools in the hands of
the Kremlin. That the Kremlin had begun to lose these tools of influence obviously
became one of the reasons and pretexts for the full-scale Russian invasion. For if
hybrid methods are unable to capture and control a foreign state, Vladimir Putin
resorts to classic methods such as military aggression and genocidal practices.

Both before and after the full-scale Russian invasion, the resilience and resis-
tance of the Ukrainian energy sector constituted an integral part of the overall
resilience and resistance of the state. This was especially the case when Ukraine’s
energy infrastructure became an immediate target of Russian troops, with ob-
jects often not targeted for capture but simply for destruction—just like the
citizens of Ukraine.

Indeed, Ukraine’s energy sector, rather than being a noose around the country’s
neck, has become the rope by which Ukraine pulls itself out of the abyss of Russian
dependence and becomes part of the West. In just one year, Ukraine has done much
more to reduce its energy dependence on Russia than in the previous three decades
combined. This was not by chance, however. This breakthrough was preceded by
years of hard work in the energy sector, mostly invisible to the general public and
usually couched under the term “reforms.” These reforms in Ukraine would not
have been possible without the help of the country’s Western partners. Moreover,
what makes these reforms systematic and irreversible is that they are embodied in
the context of the general geopolitical movement of Ukraine towards the West,
primarily within the framework of integration into the EU and NATO.

Beginning in 2014 and commencing in the spring of 2023, nine years after the
start of the Russian aggression and more than a year after the start of a full-scale
invasion, Ukraine has neutralized Russia’s critical influence on its energy system.
Russian energy carriers and Ukraine’s energy dependence on Russia have ceased to
be an effective weapon in the hands of the Kremlin—at least for now.

The experience of such EU and NATO member states as Hungary, Slovakia,

Bulgaria, and even Germany shows that Russia can weaponize energy dependence
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at any time and use it as a political tool. This is especially the case as long as Europe,
and Ukraine as well, remain highly dependent on Russian energy sources in general
and their logistics and cheap prices in particular. In other words, we can assume that
Ukraine’s energy resilience against Russian influence will directly depend on Kyiv’s
success in integrating into the EU and NATO. Moreover, this is not just about
Ukraine’s membership in these organizations, it is also about its energy incorpora-
tion into the West.

At the same time, based on the experience of how Russia has turned energy
resources into weapons and how this may be countered, Ukraine may already serve
as an example and role model for those European countries that remain critically
dependent on Russia in one area or another. This relates, first of all, to Hungary and
Slovakia in the “derussification” of their oil and gas and nuclear energy industries.
Naturally, the Russian approach of using a patronal system and energy dependence
for malign and direct influence on policy and politics, described in this chapter, is
another lesson to be learned for Central Europe and the West.

For Ukraine, depriving Russia of direct critical influence over the state by means
of energy is only the first round in the fight for independence. The next round in-
volves the struggle against the influence and monopolies of the Ukrainian oligarchs
in the energy industry. This is the struggle against the patronal system as such. Of
course, the key element in this context concerns the regulations and procedures to
limit the influence of oligarchs on the adoption of state decisions per se and in the
field of energy in particular, including the work of critical state enterprises such as
Naftogaz, Ukrenergo, Ukrnafta, and others. This may be possible through a system-
atic and comprehensive reform of antimonopoly and anti-corruption legislation,
the sphere of corporate management of state-owned enterprises, and several other
fields discussed in this volume. There is no need to reinvent the wheel in this regard,
but to qualitatively embody the best experiences of Western countries.

Although it has not always been perfect, Ukraine has already proven that
it can do it.
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The Main Driving Forces of De-Patronalization

in Ukraine: The Role of Ukrainian Business
Viadimir Dubrovskiy

1. The key to anti-patronal transformation is the rule of law

According to the taxonomy of post-communist regimes provided by Magyar and
Madlovics, Ukraine is a patronal democracy® which is distinguished from patronal
autocracy on the one hand, due to the presence of political competition (albeit
among patronal clans, not democratic parties), and from liberal democracy on the
other, due to the dominant role still played by patronalism. In this chapter we will
analyze the evolution of a patronal democracy from the perspective of its driving
forces, using Ukraine as an example.

Ukraine, along with a number of other post-communist countries, has
remained within the framework of a patronal democracy during the entire period
since the breakdown of the USSR. However, unlike either a patronal autocracy or
a (mature) liberal democracy, this type of political regime is inherently unstable.
The reason for this is that a democracy cannot be consistent without the rule of law
(RoL),* whereas the latter is incompatible with patronalism—as described below.
In the absence of the RoL, the patronal clans that replace cach other in power from
time to time can use extra-legal means in their effort to concentrate and consolidate
power. Such attempts are prevented or reversed by revolutions or by other means
so that a country oscillates between more and less authoritarian orders, as described
by Magyar and Madlovics.?

It can be expected, however, that sooner or later a revolution will fail, thereby
allowing some clans to eventually complete the consolidation of power and establish
an autocracy, as has already happened in Kyrgyzstan and Hungary. If a patronal
democracy does not evolve in the other direction in-between these autocratic
attempts, then it is seemingly doomed to collapse into authoritarianism someday.
The question is, therefore, whether there are some interests and processes capable
of driving evolutionary de-patronalization,* hence facilitating a political-economic
regime’s move towards a liberal democracy.

Such an evolution should proceed along the four lines distinguishing a patronal
order from a non-patronal one, as summed up in Table 1.° This already indicates
that patronalism is a broad phenomenon which embraces institutional, political,
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societal, and even—to some extent—philosophical issues. Thus, de-patronalization
can occur along different axes and in different sequences. However, under closer
consideration, institutional and political-economic factors appear to be the key
components.

Table 1. Dimensions of de-patronalization.

PATRONAL ORDER — NON-PATRONAL ORDER

Institutions informal —> | formal

Regulations discretional —_— normative

Authorization personal —_— collective

Command bureaucratic (institutional) chains —_— clientelist / personal chains

Source: based on Magyar and Madlovics, A Concise Field Guide, 20.

Although Welzel® demonstrates that mass attitudes are an important factor in the
establishment of a liberal democracy, their impact in the case under consideration
can be rather indirect. According to Welzel’s findings, democratic institutions work
properly in conjunction with what he calls “emancipative values” which include
several forms of liberty aspirations (such as liberty of expression and political
freedom) as measured by the World Values Survey.” In the meantime, such anti-
patronal values, in turn, create a socictal demand for liberal democracy.

This is likely observable in Ukraine too. But the problem is that such values
require some mechanism for their transformation into concrete institutional
change. A democracy provides this in the form of contested elections in which
voters can choose a party or those individuals which best match their (emancipative)
values. However, unlike in an “ideal” liberal democracy, in a patronal democracy a
potential political force that is based on anti-patronal values and is ready to act
accordingly has little chance of attracting any substantial campaign funding
or be represented on TV, since the main potential sources of funding as well as
the TV-channels belong to the oligarchs who have no interest in supporting such a
force. For this reason, voters endowed with emancipative values remain constantly
underrepresented in a patronal democracy.

Non-patronal voters have a chance of getting their voices heard through
revolutions, which, at least in the case of Ukraine, have indeed been driven by exactly
these sorts of emancipative values,® as well as by the lack of political representation
thereof. The revolutions, however, have failed to get rid of patronalism so far, because
in the democratic elections that followed the voters were again offered little choice
other than seeing the eventual return to power of some of the existing politicians
and their forces—all of them remaining, to greater or lesser extent, patronal in
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nature. Moreover, even though an active minority is to a large extent endowed with
emancipative values, the majority remains largely paternalist and can be relatively
casily seduced by populist slogans. The evolution of values, therefore, although
fundamental, remains mostly latent and cannot be considered as an immediate
driving force for regime evolution; rather, it is only a necessary condition which
seems already present in Ukraine but unable to overcome patronalism on its own.

The next most fundamental necessary condition for anti-patronal transfor-
mation at the institutional level appears to be the rule of law (RoL). RoL is defined
in the Encyclopedm Britannica as “the mechanism, process, institution, practice, or
norm that supports the equality of all citizens before the law, secures a nonarbitrary
form of government, and more generally prevents the arbitrary use of power.™
Hence, the RoL is the polar opposite of discretion; it implies both formal rules and
the existence of independent institutions able to enforce such rules impersonally.
Its role in command chains is less obvious, but it stems from the logic of power
within a personalistic “political clan” (“pyramid”) as described by Henry Hale;!
namely, that such power is based on self-fulfilling expectations:

For any patron to control her network, her most fundamental need is for her clients to
continue carrying out her orders, especially when it comes to the dishing out of rewards
and punishments. These clients, on the other hand, have no reason to carry out such
orders if they do not think they themselves will be rewarded in the future for loyal be-
havior or punished for disloyal behavior. The network thus coheres thanks to a self-ful-
filling prophecy: If each client believes that other clients will carry out the patron’s
orders to punish and reward, then each individual client will herself carry them out,
and this in turn means that they actually will be carried out, resulting in the coherence
of the network. This also means that individual clients are unlikely to try to challenge
the leadership of the patron: Without expecting other clients to join their rebellion,
to attempt one would only seem to invite punishment or the loss of potential rewards.

When clients believe their network is strong, therefore, it is strong."

No formal law, however, can secure such selective rewards and punishments for
personal loyalty and disloyalty, respectively. Moreover, to the extent a lay citizen,
an entrepreneur, or a political/civil society activist feels protected by the RoL she
does not need any patron’s protection. Therefore, the establishment of full-fledged
RoL immediately destroys the most important mechanism of power in a patronal
order—and vice versa: when and where the law is not applied equally to all (e.g., in
the criminal underworld or in family relations) it can be replaced by patronalism
instead. These are mutually incompatible phenomena that crowd each other out.
The RoL is a necessary component of the (modern) political order which,
according to Fukuyama,'? also requires a (bureaucratically) effective and (democ-
ratically) accountable state. Going one step further, we can say that the RoL
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is a necessary “threshold” condition for the establishment of an open access
social order (OAO)" which is a stable non-patronal form of social organization
that also requires centralized political control over the use of force and perpetual
organizations that can carry on institutional continuity. In a patronal democracy,
however, these other components of an OAO and a Fukuyamaian modern polity
are mostly present. Public deliberation is generally democratic, political elites are
accountable, and the use of force is under political control—but all of this works
only to the extent that the RoL works. Perpetual organizations cannot become
dominant under a prevailing patronalism because their power depends critically
on their respective leaders” positions in the informal hierarchy. The quality of
bureaucracy, on the other hand, is to a certain extent independent—although it also
cannot be improved by much until the rules become formal and their enforcement
equal for all (with possible normative exceptions, which affect at maximum
a certain minority). For all these reasons, the RoL appears to be a key element in
the anti-patronal evolution of a patronal democracy. Hereinafter these concepts—
anti-patronal transformation (or de-patronalization) and the RoL—will be used
interchangeably depending on which one seems to be more proper in each case.
Formally, the RoL is stipulated by the constitutions of all modern democratic
states. The main problem lies in its operationalization and actual (as opposed to
formal) implementation. Here even patronal democracies can differ in certain
reforms necessary for such practical implementation. In the case of Ukraine, in
particular, there are three layers of such reforms that this chapter focuses on:

1. Judicial reform should establish a genuinely independent and non-corrupt
court able to bring anyone to justice, including the top politicians and oligarchs,
on an impersonal and impartial basis. Courts, however, make decisions based
on information from prosecutorial and investigative bodies, therefore deep-
rooted arbitrariness in the corresponding institutions can also render certain
persons immune to justice.

2. Law enforcement reform is the nextstep, including the reform of the secretservice
(SBU), police, financial and tax inspecting agencies in charge of uncovering
economic crimes and reporting them to the police, and so on. However, as
long as the relevant legislation adheres to the deep tradition inherited from
the Russian Empire, with its impracticable (because overly cumbersome or
burdensome) provisions which are ignored ez masse, the selection of scapegoats
to be prosecuted for common violations remains factually discretional, while in
other cases such discretion is inherent in the law itself.'

3. Legislative reform means that legislation should also be to the possible extent
streamlined, liberalized, and purged of discretionary and other corruption-
related opportunities as far as possible.
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Moreover, until such reforms are completed, a special anti-corruption court
should be established along with a law enforcement body built from scratch on new
principles to operate as leverage over the rest of the judiciary and law enforcement
structures in order to cleanse them of corrupt personnel.

The establishment of effective RoL is a key element and the most promising
entry point for de-patronalization. In this chapter we will analyze the driving forces
behind this process and their prospects in the case of Ukraine. At this point, we have
no ambitions of generalizing our findings to other patronal democracies, although
they may provide a first step in building a theory of change for patronal regimes.

2. The driving forces of anti-patronal transformation

Normative rules can prevail in place of discretional ones if (a) there exists a set of
such rules, and (b) their interpretation lies beyond the personal/clientelist chains
of command of the chief patron or, more broadly speaking, beyond the power of
the ruler. But rulers rarely impose constraints on their own power voluntarily. And
certainly, no patronal ruler is interested in this, because restraints on his discretion
undermine the main source of the power he has over his adopted political family.
As the same time, RoL in itself does not increase his chance of survival in the wars
which have historically been the main competitive selection mechanism (thus,
a sort of driving force) able to generate institutional changes.

Instead, in the modern world, the RoL and other components of de-patronali-
zation can be potentially introduced by way of external factors, such as institutional
transfer or imitation, supported by the conditionality of foreign aid, or EU
accession conditionality, or similar circumstances. And these factors are indeed
strong in Ukraine.

However, empirical studies” confirm the common wisdom that domestic demand
is critically important for the success of institutional transfer. Such demand can
theoretically come (1) from the top—hence, from the ruler itself; (2) from the
bottom—hence, from the masses; or (3) from the medium level elites and civil
society members, such as barons, oligarchs, entrepreneurs, local leaders, etc.

First, as we have explained above, the leaders of a patronal regime can hardly
be proactive in the establishment of the RoL, and, most probably, would weaken
themselves if they did, because they would be undermining their own source of
power by doing so. A leader’s actual position is most likely to be against the key
anti-patronal reforms rather than in favor of them, despite whatever pro-reform
rhetoric.

Second, the broader public cannot become a sufficiently strong external force
to impose RoL over a ruler for two reasons, both very acute in Ukraine. To begin
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with, they are not necessarily interested in the establishment of formal institutions,
because as long as the latter are “extractive,”' the more formalized and the better
enforced they are, the worse for their subjects. Under such circumstances, discretion
can even be perceived as a relief because it provides for an opportunity to beg or
bribe a waiver. For this reason, in countries accustomed to extractive institutions,
especially foreign (“alien”) ones introduced by colonialism, people aspire for the
rule of a kind, wise, fair, and honest leader, rather than the dominance of more
general, normative and impersonal institutions capable of restraining a possible
(and much more probable) cruel and selfish autocrat. Besides, under an already
existing patronalism, especially a patronal autocracy, even if some lower or middle-
class people strive for the RoL (as Ukrainian civil society does), the means they have
at their disposal are too weak.

Third, and lastly, mid-level actors have been historically important players
in the establishment of democracy and the RoL. North et al."” see interest in
the capitalization of then aristocratic business in the eighteenth and nineteenth
centuries as one of the main driving forces behind opening access to economic
opportunities (including property rights protection) to all. Based on these and other
historical examples, such as the US “robber barons,” many observers presumed that
the oligarchs and even outright bandits would sooner or later become interested in
the capitalization of their businesses, which would inevitably lead them to support
the RoL. However, the oligarchs and economic front men who are well-embedded
in a patronal system are not interested in de-patronalization. Moreover, the loyal
members of adopted political families are also interested in upholding patronalism,
under which they can use their relations within political clans as competitive
advantages both in business and politics, not to mention the executive power.
Still, at least under a patronal democracy they do not represent the entire business
community.

Mid-level actors exist outside the realm of patronalism for a number of reasons:

1. Even an authoritarian ruler rationally limits his sphere of control and coor-
dination to a domain in which the utility derived from each unit exceeds
the cost of control and coordination. This leaves a substantial number of
entrepreneurs (mostly but not limited to micro and small to medium sized
businesses, MSME) outside his sphere of interest.'®

2. Companies owned by genuine foreign investors, especially multinational cor-
porations, retain a sufficient degree of independence and enjoy external property
rights protection. Some local entrepreneurs even deliberately look for such
foreign co-owners who can help in protection.”

3. Unlike in a patronal autocracy, under a patronal democracy there is some,
albeit politically marginal, anti-patronal opposition; moreover, and more
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importantly, minor (opposition) political clans which are not interested in the
RoL itself may still prefer it as a second-best option if they have little chance of
assuming power.

Therefore, the business community is comprised of two major groups: an oligarchic
or predominantly oligarchic group (hereinafter “oligarchic”) led by the prominent
oligarchs, and a non-oligarchic or predominantly non-oligarchic group (hereinafter
“non-oligarchic”).

The very fact that the non-oligarchic part of the business community is dis-
advantaged under a patronal regime and bears the risk of being raided already
makes it interested in de-patronalization. Under a dominant patronalism, however,
this demand can be subdued. As a number of studies have shown,? the alternative
way of protecting property rights appears superior to universal protection because
it allows the most powerful players and even non-oligarchs to capitalize on their
strong features already developed within the system. Besides, non-transparency can
be regarded as a means of protection against predators, including the state itself.*'
As long as the individual protection of property rights is more reliable, available,
and affordable, the bulk of entreprencurs will use it and invest in its strengthening
(hence, in patronalism) even though some of them remain dissatisfied with the
results. But unlike the oligarchs, these actors are likely to flip sides as soon as the
RoL-based protection becomes more reliable (or even shortly before this moment,
in anticipation of a change).

Yet another, perhaps even more important, interest of all kinds of business is
the lowering of transaction costs and the securing of stability. Generally speaking,
uncertainty and related transaction costs can be overcome in two alternative ways:
(a) through trust, in our case mostly provided through repeated personal relations
within certain networks with restricted entry, such as adopted political families; or
(b) through formal institutions, such as the RoL. There is experimental evidence
which demonstrates that demand for institutions increases when trust diminishes.??
Empirical evidence confirms that bonding social capital—such as semi-open social
networks based on kinship or blood—works as a substitute for institutions (and
vice versa), while bridging social capital is associated with stronger institutions,” -
because it helps in building them.

In a relational economy, interpersonal trust is the overwhelmingly dominant
way of reducing uncertainty, and here non-patronal business is disadvantaged once
again because it is not best fitted for making use of it, or even availing itself of it at
all. Thus, it becomes provisionally interested in an alternative way of reducing
uncertainty, i.c., through formal institutions—but it may still prefer to invest in
interpersonal trust until such institutions become sufficiently strong.

But the main fallacy of such kind of trust as well as of patron-based individual
property rights protection is that both of them are vested in particular persons. Thus,
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the stability of persons, first of all, those in power, is critical for their effectiveness.
This is why a patronal regime is most stable and successful when it is autocratic
so that the leader is in power for an indefinite time, and the same persons occupy
various formal and informal positions, sometimes for decades, until the leader
expresses disappointment in them. In contrast, the transaction costs are higher, and
the property rights weaker for those relying on interpersonal trust and protection
from patrons under a patronal democracy because political competition leads to
periodic changes of the persons in power which disrupts trust-providing networks.

One of the consequences of this is that under patronalism a part of the business
community (not necessarily oligarchic) which relies primarily on power relations
becomes interested in authoritarian consolidation. But if that fails, the reputation-
based networks of b/ar** which provide the trust necessary for making economic
and other transactions under a patronal system become disrupted by the continuous
personal changes brought about by contested elections or even revolutions. This
drives the respective transaction costs up, making this traditional way less attractive
compared to the alternative posed by institutions. As in the other cases of systemic
changes, there is a certain threshold at which positive systemic feedback reverses
its sign. This most likely happens when that part of the business community
described above ultimately realizes that the old way of getting things done does not
work anymore, or if it does hold, then this part of the business community will be
disadvantaged forever or may even perish.

This implies the existence of a three-link logical chain: the more true democracy
there is, the more frequent are the personal changes, and the stronger is the demand
(a) for clear and transparent rules by one part of the business community, and (b)
for “stability,” hence authoritarianism, by another part. When the latter prevails,
the possibility of an attempted authoritarian consolidation increases. But each time
the clan in power tries to consolidate an autocracy, the independent entrepreneurs
join forces with opposition oligarchs to counter such attempts. With each such
episode a part of the business community previously associated with some clans
detaches itself and joins the “independent” camp. At the same time, a number of
factors, including but not limited to the values evolution described by Welzel and
the increasing sophistication and openness of the economy, drive up the costs of
control and coordination, thereby releasing additional business entities and sectors
from the sphere of patron interest. In this way the balance of interests tends to
change with time and so does the resulting political pressure. At some later moment,
even the oligarchs may join this process, because they, too, suffer from the inevitable
disruptions in trust networks. Also, they may start realizing the inevitability of de-
patronalization and may try to board the train before it is too late.

Therefore, at least one potentially strong internal force driving the evolution
of a patronal democracy towards a liberal one is present. It should manifest itself as
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a part of domestic and foreign entrepreneurs rallying around the idea of the RoL,
lobbying for corresponding reforms, and funding those civil society organizations
advocating for them. The participation of domestic entrepreneurs is the most
notable development at this juncture because the foreign ones do it anyway.

The rest of this chapter describes how this process has unfolded in Ukraine.
It starts with a brief historical background describing previous regime cycles and
respective anti-patronal attempts. Then follows an analytical explanation of the
current dispositions of pro-patronal and anti-patronal forces, both before the full-
scale Russian invasion and after, up to the moment of writing. The next two sections
will describe the political-economic interests and behavior of oligarchs (as the chief
representatives of oligarchic business) and non-oligarchic business, respectively.
Possible scenarios and propositions concerning further de-patronalization are
put forward in the next-to-last section, which is then followed by some brief
conclusions.

3. The Ukrainian regime before the invasion: regime cycles of previous
autocratic and anti-patronal attempts

3.1. A cycle with weak anti-patronal elements: the first three autocratic attempts
and the Orange Revolution

Since the resumption of its independence in 1991, Ukraine has undergone four
autocratic attempts. Two of them ended in revolutions and consequent anti-
patronal developments, with mixed results so far.

The first autocratic attempt was that of Pavlo Lazarenko, Leonid Kuchma’s
prime minister of 1996-97, the leading Ukrainian oligarch of those times, and
the head of Dnipropetrovsk clan which treated Kuchma as its puppet. However,
Kuchma was subsequently successful in using his presidential power with the
support of the public and the business community in ousting Lazerenko who was
forced to emigrate to the US where he was later convicted of money laundering.
The consolidation against Lazarenko was remarkable, but no further efforts aimed
at changing the system’s rules were undertaken at that time because Kuchma himself
was a patronal leader, substituting for Lazarenko as chief patron of the clan.

Kuchma then partially consolidated his semi-authoritarian regime and built
a vertical of power. He managed to impose a constitution with strong presidential
powers already in 1996, and then won the elections of 1999 through the extensive
use of his machine politics (known as the “administrative resource”). Thus, this
autocratic attempt was partially successful because, among other things, Kuchma
was strongly supported by the oligarchs who had begun dominating at exactly
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that period of time (similar to the situation with Yeltsin in Russia). Still, the
parliamentary opposition remained fairly strong.

In 2004, this semi-authoritarian regime faced the problem of succession. Unlike
many other post-Soviet leaders, Leonid Kuchma chose not to extend his tenure,
probably because he required the support of the West which in turn necessitated
democratic legitimacy. Instead, Kuchma attempted to appoint a successor through
manipulated elections. Upon assuming power, especially in such a way, the openly
authoritarian and pro-Russian chief patron of the Donetsk clan, Victor Yanukovych
promised to consolidate the autocratic regime even further. This attempt was
supported by a number of prominent oligarchs, but was eventually prevented by
the Orange Revolution, which was, in turn, supported by second-tier oligarchs,
which at that time were in tacit coalition with independent entrepreneurs, and
most importantly with micro-businesses which were numerous in number and had
amassed some resources.

The Orange Revolution undermined at least one of the main pillars of Kuchma’s
version of patronalism: machine politics. For the first time, genuine political
capital—which the revolution’s leaders, Viktor Yushchenko and Yulia Tymoshenko,
had acquired mostly during their successful tenures as technocratic prime minis-
ter and deputy prime minister, respectively, in 1999-2000—overcame the
“the administrative resource” employed by the incumbents for rigging elections.
Since then, all major political players have had to become politicians in the full
sense of the word, while before this revolution many prominent political actors,
including Leonid Kuchma and, especially, Victor Yanukovych, used to call them-
selves kbozyaistvennik after the Soviet-era word for a nomenklatura member of
executive standing in charge of economic (narodnoye khozyaistvo) issues. The main
difference lies in accountability: unlike a politician, a kbozyaistvennik does not feel
accountable before the public, and does not need voters for legitimization of his
rule, as if his power stems from God alone. The revolution punished this arrogant
elitist approach with a loud defeat.

In the meantime, this victory encouraged the newborn civil society, and
boosted its growth and maturity—something which would play out later. It also gave
rise to a number of fresh politicians with at least nominally anti-patronal agendas.
However, no new political forces appeared at that time, nor was civil society strong
enough then to impose its agenda on the politicians. It seemed to most active people
that they had completed their duty by participating in the million-people rallies and
“Occupy’-like protests of the revolution; now, at last, they could take a rest, and
return to their everyday business, because the “benevolent politicians” with the right
“political will” were in power, and that was all that was needed for their dreams to
come true. Society trusted the leaders and gave them a free hand in policymaking, but
at the level of institutions and policies no dramatic changes followed.



The Main Driving Forces of De-Patronalization in Ukraine = 231

Instead, the winners engaged in populism, personified mostly in Yulia Tymos-
henko, although the initiator of the race for sops was Yanukovych, who as prime
minister at that time simply doubled the pensions a month before the voting date
without having sufficient economic resource or publicly presented assessment of
how they might be risen. Still, many “Orange” voters considered Tymoshenko’s
populist pledges as being more trustworthy, and voted for her because they were
promised that “the riches would be shared with the poor.” But her slogans about
“the surgical removal of state power from business” simply covered her own close
ties to some oligarchs, as well as her reluctance to pursue any real systemic anti-
patronal changes affecting them.

Yushchenko was no such populist. Instead, his popularity was primarily due to
his personal reluctance to participate in patronal politics (such as his aversion to
using kompromat), and his not belonging to any political clan. However, he did not
believe in institutional changes and thought that appointing the “right persons” to
the top positions could solve all of the problems. In this course, he initiated a major
restaffing of the public service—which, however, brought no visible improvements,
because no institutional changes were made. The new persons were exposed to the
same incentive structure, and were also selected and self-selected accordingly.

At the formal institutional level, the Orange Revolution brought about a “dual”
constitution that created two roughly equal centers of power: the president and
the prime minister. However, it also left the main informal levers of power in
the president’s hands, so that a real chief patron could enjoy full power if only he
assumed the presidency, but a non-patronal politician in this position would have
little direct influence on policymaking outside the issues of foreign affairs, defense
and security, unless he also controlled a parliamentary majority. Notably, however,
these constitutional amendments were adopted not as a result of the revolution
but over its course, and in an unconstitutional way, as a part of broad political
compromise that resolved the political crisis.

As a result of all of this, Yushchenko appeared ineffective as a leader to the
extent he did indeed refrain from employing patronal methods. At the same time, he
had a “court” comprising a handful of second-tier crony oligarchs (including Petro
Poroshenko) known as his “dear friends” and could rely on their smaller clans. Later
on, he also had to hire Viktor Baloha, the top patron of the Zakarpattya local clan,
as his chief of staff. Baloha was fairly effective in using informal methods of control,
but after some time he was caught collecting kompromat on his boss and was fired.
In the meantime, Yulia Tymoshenko, as the prime minister for most of the Orange
era, managed to rule will all the abundant formal and informal levers of power she
had in this position. On top of it all, Yushchenko and Tymoshenko engaged in
long-term infighting which further plagued the Orange era with inconsistent and
ineffective government policies.
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Therefore, the Orange Revolution appeared to be a typical “color revolution™
it did indeed change power and restore democracy, but it also failed to bring
about any essential anti-patronal changes, with the only (important) exception of
defeating machine politics at least at the national level.

3.2. A cycle with strong anti-patronal elements: Yanukovych’s autocratic attempt
and the Revolution of Dignity

On the back of all the shortcomings of the Orange coalition, further magnified
by the economic crisis of 2008-9 mismanaged by Tymoshenko as prime minister,
Yanukovych finally assumed power in 2010. He did this in relatively clean elections,
and with the support of all prominent Ukrainian oligarchs and even a part of the
non-oligarchic business community which grew tired of the ongoing personal
instability, exacerbated by Tymoshenko’s hectic managerial style.

Although Hale demonstrates that “dual” constitutions are the least vulnerable
to autocratic attempts,” the particular one of 2004 was custom tailored by Putin’s
crony and agent Viktor Medvedchuck in a manner conducive for such an attempt.
Thus, immediately after the election Yanukovych put into force all the patronal
mechanisms it provided, created a non-constitutional parliamentary majority,
and appointed a fully loyal prime minister. In a few months he managed to roll
back the constitutional changes altogether on formal grounds. This attempt was
the most successful so far in the building of a national-level “vertical” or single-
pyramid patronal network until it was reversed by the middle class in the winter of
2013-14, by the Revolution of Dignity—which had, first of all, restored the “dual”
constitution, although with all of its drawbacks, and again in an unconstitutional
manner.

Petro Poroshenko, who was elected the next president in May 2014, arguably
also attempted some vertical building® and often abused the same constitutional
shortcomings, however lukewarm or unsuccessful the effort. He may indeed have
made an attempt towards a patronal or a conservative autocracy had he won in
2019, as at least some of his slogans and other campaign elements suggested. In any
case, he lost the elections miserably so that this intention (if it existed at all) had no
chance to materialize.

All in all, at the moment of writing, Ukraine has lived in an uncontested
democracy for the last almost nine years, the longest such period in its history.
This recent period of the ongoing Revolution of Dignity—which started with
Yanukovych’s flight in late February 2014—and the respective driving forces of
anti-patronal reforms comprise the main focus of this chapter.

Unlike the Orange Revolution, which had been initially prepared and run as a
political project by certain political forces and had a strong and definite leadership,
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the Revolution of Dignity was a bottom-up uprising, driven mostly by civil
society and only secondarily supported by some oligarchs and politicians. It had
no leader, not even any formal coalition of such, and its organizational structure
was predominantly horizontal. The protesters had no explicitly formulated
political program, but the main slogans were overtly anti-patronal, demanding a
complete overhaul of “the system,” setting the geopolitical vector of development
from patronal post-USSR to non-patronal EU, establishing the RoL, and fighting
corruption—which, very often, meant de-patronalization.

The Revolution of Dignity opened a wide window of opportunity for all kinds
of reforms, especially the anti-patronal ones. The political elite was in disarray, while
civil society was in full vigor and enthusiasm, encouraged by its victory. In addition,
due to the economic crisis caused by Yanukovych’s looting, predation, and populist
economic policies, further exacerbated by the Russian aggression, the IFIs, EU, US,
and other donors/creditors obtained substantial leverage over Ukrainian policies.
And this time, unlike before, their pressure was at least partly met by domestic
demand provided mostly by civil society.

Some essential progress followed, particularly in the anti-corruption, investi-
gative, and prosecutorial institutions which, along with the special court, are the
best known, even though they are not actually the main part of the story. The most
important part was pr