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Foreword

It was in the late 1980s when I first realised that Europe is defined by 
borders, walls and barriers. As a child, I went with my parents for a daytrip 
from Poland to East Berlin. I do not remember much about the trip, why or 
how we managed to get on the bus, but I do remember an army of border 
guards searching the bus for hours and, when we finally made it to Berlin, 
an intense sense of approaching another, this time impassable, border. 
Even without coming near the Berlin Wall, I remember being filled with 
a deep sense of anxiety mixed with excitement that somewhere there, very 
close but beyond our reach, was the true and colourful ‘European Europe’ 
(as contrasted with the ‘Other Europe’ to which we belonged). Years later, 
I read Larry Wolff ’s Inventing Eastern Europe1 to better understand my initial 
sense that Europe and Europe’s identity are grounded in splits, divisions 
and borders. In fact, as many cultural theorists argue, Europe essentially 
defines itself along its eastern borders and against its eastern neighbours, 
whoever they are. This has not changed much with the expansion of the 
European Union and NATO, only ‘the east’ acquired a broader and more 
complex meaning, while the Berlin Wall became ‘a symbol of all border 
walls’.2 The border remained a necessary element of European ‘imaginative 
geography’3 and, in fact, of Europe’s idea of itself, as exposed by its response 
to the rising number of migrants and asylum seekers. 

In 2015, about 1.3 million third-country nationals came to Europe to 
request asylum. In response to this situation, which became known as a 
‘migration crisis’, the EU rushed to develop a comprehensive European 
framework for migration and asylum management. Five years later, in 
2020, the New Pact on Migration and Asylum was launched and, after 

1	  Larry Wolff, Inventing Eastern Europe: The Map of Civilization on the Mind of the Enlightenment 
(Stanford: Stanford University Press, 1994).
2	  David Frye, Walls: A History of Civilization in Blood and Brick (London: Faber, 2018).
3	  Edward Said, Orientalism (New York: Pantheon Books, 1978).
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extended negotiation, the key regulations were agreed on by EU member 
states and the European Parliament in December 2023. After decades of ad 
hoc measures taken to cope with the increased movement of people into the 
EU and after years of bitter debates between EU member states, we finally 
witnessed what European Parliament President Roberta Metsola hailed as 
a ‘truly historic day’. Even though the agreement is fragile and politically 
charged, built on questions (such as the concept of third safe countries) 
and uneasy compromises (such as on the system of mandatory solidarity), 
the new pact deal, which promises to create fairer and more sustainable 
pathways, is expected to be sealed before this book reaches its readers. 

While for some the EU has been making slow but steady progress in various 
aspects of migration management, for others, its response to migration has 
been unceasingly focussed on borders, walls and fences, and the policies 
of deterrence and exclusion. The 2015 European Agenda on Migration 
was heavily criticised by humanitarian organisations for favouring border 
security over human rights. The 2020 New Pact appears to be focussed on 
borders as well: improving border control, strengthening external borders 
or externalising European borders and enhancing border procedures. In the 
meantime, humanitarian organisations have been calling on EU institutions 
and member states to put human rights at the centre of all decisions and 
actions, while member states have become more determined to guard their 
borders even if it means restricting access to international protection for 
those who manage to reach them. 

European Commission President Ursula von der Leyen recently announced: 
‘Migration is a European challenge that requires European solutions.’4 
However, looking from the inside unavoidably narrows the view. For an 
insular Europe, greater international cooperation is driven by the ‘not-in-
my-backyard’ approach: forming partnerships with key third countries 
of origin, shifting responsibility to neighbouring countries such as Libya, 
Tunisia or Egypt, or learning from distant Australia how to ‘stop the 
boats’. But external perspectives and experiences could be useful to better 
understand the challenge: to situate the ‘crisis’ and ‘massive influx’ narratives 
within a broader context, to revisit a dominant security narrative and, most 
importantly, to focus on pathways. 

4	  ‘Statement by President von der Leyen on the Political Agreement on the Pact on Migration and 
Asylum’, Press release, 20 December 2023, European Commission, Brussels, ec.europa.eu/commission/
presscorner/detail/en/statement_23_6781. 

http://ec.europa.eu/commission/presscorner/detail/en/statement_23_6781
http://ec.europa.eu/commission/presscorner/detail/en/statement_23_6781
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FOREWORD

This book is such an attempt: a great collaborative effort to explore and 
rethink the borders-to-pathways dynamic from within Europe and from 
the perspective of third countries. Drawing on their multidisciplinary 
and multinational backgrounds, the authors analyse Europe’s borders-
to-pathways phenomenon in its complexity, from public attitudes, visa 
allocation mechanisms and economic-based routes to the multidirectional 
nature of pathways. Matthew Zagor has put together an excellent collection 
of high-quality interdisciplinary academic analyses that generously 
contribute to one of the most important and urgent challenges of the modern 
world. The collection reflects his own research approach characterised by 
transdisciplinarity and diversity and informed by his experience working 
with migrants and asylum seekers. 

From Borders to Pathways is the first of three edited volumes arising 
from the research project ‘Policy, Politics, Culture: EU Migration and 
Integration’ supported by the Erasmus+ Jean Monnet Network program 
of the European Union and managed by the Centre for European Studies 
at The Australian National University. As the project’s coordinator and its 
series editor, I would like to wholeheartedly thank all the contributors—
those who have shaped the project from its beginning and those who joined 
us a short time ago to comment on the most recent events—for their work, 
expertise, commitment and dedication. The project, examining third-
country migration and integration in the EU through the lenses of politics, 
policy, governance and culture, offers multifaceted, multidisciplinary and 
cross-sectoral insights into the complexities of the movement of people 
across borders. Bringing together scholars from Europe and the traditionally 
immigrant-based states of Australia, New Zealand, the United States and 
Singapore, it facilitates critical and comparative exchanges on global mobility 
and global responsibility. From Borders to Pathways is a great outcome 
of these efforts and an invitation to an ongoing and focussed reflection on 
barriers, fences, borders and walls to ensure we do not lose sight of pathways 
and possible new detours.

Katarzyna Kwapisz Williams 
December 2023
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1
From borders to pathways: 

Innovations and regressions in 
the movement of people into 

Europe—An introduction
Matthew Zagor

The gardeners have to go to the jungle. Europeans have to be much 
more engaged with the rest of the world. Otherwise, the rest of the 
world will invade us, by different ways and means. 

—Josep Borrell, High Representative of the European Union  
for Foreign Affairs and Security Policy, Speech to European 

Diplomatic Academy, 13 October 2022

Where is the humanness? This is what I want to understand. Where 
is the humanness in this issue? She’s ten years old and you know that 
I’m in Europe. You have the ability to solve this. It’s a paper. They 
speak about humanity and humanitarianism and cooperation. Okay, 
but where? I didn’t [see] any of this. Nothing. Nothing.

—ATH2.33, a woman from Syria in Athens, waiting to be 
reunified with her daughter, quoted in Squire et al. (2021)

The title of this volume relies on a pervasive image in European political 
and legal discourse. Just as the ‘wall’ was often adopted as reflecting the 
European postwar condition, so have borders and pathways come to 
represent the tensions, anxieties and vulnerabilities of Europeans, as well as 
the frustrations and aspirations of those hoping to make Europe their new 
home. It may be, of course, that the cartographical metaphor from which 
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the title borrows excludes as much as it explains. Yet, this very simplicity and 
selectivity are also part of its attraction—politically as well as analytically. 
While we struggle to define Europe as a coherent geographical, let alone 
cultural, political, constitutional or even historical, entity, it nonetheless 
remains hard to think or talk about it without reverting to lines on maps, 
whether internal or external. And, as has been the case since the birth of 
mapping, how and where we draw or imagine those lines are consequential, 
both for those crossing them and for those for whom they provide a 
sense of identity, coherence and community (Hartley 1992; Wood 2010; 
Pickles 2003).

An interdisciplinary approach to the border–pathways phenomenon 
provides a nuanced picture of Europe’s current reality, with disciplines 
learning from and drawing on each other in an increasingly fruitful 
dialogue. The rich literature coming out of border studies, for instance, has 
provided insights into the border as a productive process, de-territorialised 
and performative, constructed as much by sociopolitical narratives and 
geopolitical imperatives as by cartographical method and legal principle, 
and creating relations as much as separations (see Mezzadra and Neilson 
2013; Gržinić 2018). International law and political theory have similarly 
taken significant ‘spatial’ turns over the past two decades, borrowing from 
historians who have exposed the role of the cartographical method in the 
establishment of empire and the concomitant construction of Europe, 
as well as the development of domestic, regional and international legal 
principles that have given the exercise of geopolitical power an appearance of 
rationality and neutrality (Miles 2018). Alongside this, of course, has been 
increased attention to the significance of the transfer of people, products 
and ideas over the centuries, following lines, pathways and networks 
(see, for instance, Benton 2010). Meanwhile, research on postcolonialism 
and neo-colonialism has worked with and, on occasion, reformulated and 
upended the spatial image of the European metropole and periphery to 
describe power dynamics and structural inequalities that remain embedded 
in today’s geopolitics. These works persuasively demonstrate how such 
systemic factors continue to inform the European Union’s foreign policy 
choices and, in turn, its migration priorities (Wimmer and Glick Schiller 
2002; Fassin 2011: 213; Chakrabarty 2008). After all, it is no coincidence 
that the term ‘fortress Europe’, with its myriad martial connotations and 
historical resonances, continues to have such currency, not least in Europe’s 
former colonies. 
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In brief, the legal, normative and culturally symbolic divisions of land, 
seas and resources still very much dictate European attempts to define the 
current nomos—the distribution of power and resources among nations, 
peoples and communities1—as well as the European Union’s specific self-
projection as a coherent, relevant and potent entity. And with both internal 
and external borders closing during the height of the Covid-19 pandemic, 
the division, exclusion, preferences and privileges founded on European 
efforts to control borders, territories and ocean-scapes only became more 
pronounced. This is very much a borders-to-pathways moment.

Some of these intellectual and discursive themes have found their way into 
informed lay culture. Books about walls, mapping and border politics are 
enjoying a particular popularity, at least in English-language bookstores,2 
just as the empire’s ongoing ramifications for Europe—including with 
respect to migration—are debated in the public sphere on all sides of an 
increasingly muddled political spectrum.3 Yet, the critical insights contained 
therein have largely failed to influence policy approaches to the movement 
of people. If anything, ethical nuance and policy sophistication have become 
increasingly rare commodities, especially when it comes to how Europe 
responds to irregular arrivals. The June 2023 tragedy of the Adriana, which 
sank with the loss of more than 600 lives despite being tracked for several 
days by Greek authorities and the European Agency for the Management 
of Operational Cooperation at the External Borders (Frontex), stands as a 
sober example. The deaths—all too common on the Mediterranean—were 
met with a brief outpouring of outraged grief and political finger-pointing, 
followed by the arrest of Egyptian people smugglers and a recommitment to 
tackling the scourge of the trade in human misery. What was absent from 
official statements was any reflection on the complicity of Greek, Italian 
and EU actors for pursuing policies of deterrence, facilitating pushbacks 
and stoking a dehumanising narrative of illegality and advantage-seeking, 
let alone any consideration of the geopolitical context that led to flight in 
the first place.4 

1	  Although I hesitate to cite his work, the starting point for these ideas remains Schmitt (2006).
2	  A sample of books one might find includes Dodds (2021); Walia (2021); Brotton (2016); Marshall 
(2016). 
3	  Italy’s Five Star Movement, the largest party in the Italian Parliament after the 2018 elections, 
epitomises the ideological confusion of the populism sweeping the continent, merging anti-immigrant 
and anti-establishment attitudes with humanitarian and environmental concerns. 
4	  This complicity has not escaped informed media coverage. See, for instance, Niarchos (2023); 
Stevis-Gridneff and Shoumali (2023). See also the work of Kenan Malik on earlier drownings (for 
example, Malik 2018).
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This is consistent with attitudinal surveys over time, which is the opening 
topic of this collection. As political scientists and legal theorists have 
demonstrated (including several of those featured in this volume), the 
European public, media and politicians view national sovereignty, identity 
and security as intimately tied to the capacity to control the movement 
of non-citizens across the physical territorial border—understood through 
the blunt instrument and tired imaginary of the standardised map. 
As importantly, survey data indicate a tendency to view the European Union 
itself as uniquely responsible for failing to secure Europe’s external borders 
and for opening internal ones to unwanted European guests, despite this 
being a shared legal responsibility.5 In such a context, European politicians 
see both their political future and the viability of the union as dependent 
on addressing the fears and perceptions that have brought to power—
whether in government or as a viable opposition—anti-immigration 
parties across the continent. It is thus unsurprising that criminalisation, 
securitisation, externalisation and deterrence remain key policy parameters 
and political tropes.

Crises narratives and the rise of Frontex: 
An invidious starting point
Identifying the myriad themes, trends and trajectories that inform and 
frame European responses to borders and pathways is an invidious 
task. A  common starting point for those in the academy or civil society 
working on the movement of people is the dominant and uncomfortable 
narrative of the crisis. Seminar discussions and papers invariably start with 
contesting the label. It is standard procedure to remind an audience that 
the perceived criticality of any ‘crisis’ moment, whether in 2015 or since, is 
more a product of febrile European anxieties, institutional pathologies and 
historical hangovers of empire than any empirical challenge to the bloc’s 
absorptive capacities, cultural integrity or general security. Indeed, the swift 
and largely effective response to 6.8 million Ukrainians fleeing the Russian 
invasion appears to prove the point and informs the discussion in at least 
two chapters in this collection. 

5	  See the regular surveys by Eurobarometer (europa.eu/eurobarometer/) and the Pew Research Center 
(www.pewresearch.org/), available online. 

http://europa.eu/eurobarometer/
http://www.pewresearch.org/
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Yet, while we attempt to reframe 2015 discursively as a crisis point for 
Europe’s constitutional order (Byrne et al. 2020: 871) or for ‘solidarity’ 
(Takle 2018; ECRE 2023a), capitalism, structural racism (Gržinić 2018: 
‘Introduction’), ‘hospitality’6 or European identity,7 the popular and 
political narrative of a border or migrant crisis remains potent, pervasive 
and invasive, its ubiquity evident in the language of EU politicians and the 
popular media. Indeed, there are even dedicated draft regulations on ‘crisis 
and force majeure’ and ‘situations of instrumentalisation’ of migration that 
propose derogations from international and regional norms when the going 
gets tough (EC 2020)—consistent with the green light provided to Poland, 
Lithuania and Latvia in 2022 when faced with the conduct of Belarus. Lost 
in the debate, of course, are the voices of those whose movement along routes 
and pathways is ‘instrumentalised’ or characterised as threatening. The crisis 
narrative, moreover, continues to feed a broader justificatory discourse for 
policies and even institutional nomenclature (who can forget Ursula von der 
Leyen’s ‘Protecting Our European Way of Life’ migration portfolio?) that 
until relatively recently would instead have been considered incompatible 
with European values and law. These values may make an appearance in 
relevant EU instruments, but such assurances seem increasingly empty 
alongside manifestly antagonistic policy formulations and rhetoric. 

In this context, the fact that Frontex is rapidly becoming Europe’s best-
resourced agency should come as little surprise (European Parliament and 
European Council 2019).8 Now a truly independent entity with expanded 
operational powers and its own personnel and standing corps,9 Frontex is 
the most visible symbol of the EU’s presence and potency, attempting to 
do what opinion polling repeatedly says the EU is expected—and failing—
to do: control and secure the external border.10 When EU commissioners 

6	  Some of these themes were apparent in the insightful comments of Catherine Woollard, Heaven 
Crawley, Masooma Torfa and Lucy Mayblin at the LSE European Institute and 89 Initiative public 
lecture, ‘Europe’s Refugee “Crisis”: Where Are We Now?’, London, 16 June 2021. 
7	  Woollard, in ibid. 
8	  This regulation, adopted in 2019, significantly expanded Frontex’s mandate and reinforced its role 
as the European Border and Coast Guard Agency. It granted Frontex more operational powers, such 
as the ability to deploy its personnel and equipment in member states without their explicit consent, 
conduct joint operations and provide technical and operational assistance.
9	  The European Border and Coast Guard standing corps, comprising border and coastguard officers 
from member states as well as Frontex staff, aims to provide a rapid response to border management needs 
and can be deployed at short notice to assist member states facing challenges at their external borders.
10	  ‘Europeans increasingly associate the EU with not enough control at external borders, though far less 
so than with freedom of movement. At the same time, major Southern host countries must contend with 
persistently critical domestic attitudes towards the hosted displaced populations of concern’ (Dennison and 
Dražanová 2018).
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talk about breaking the people-smuggling business model while saving lives 
at sea or coordinate interceptions with Libya while purportedly training 
its coastguard in human rights protection—tempering the bloc’s muscular 
approach to border control with its well-rehearsed humanitarian rhetoric—
it is Frontex that is expected to achieve this delicate balancing act, making 
us feel simultaneously virtuous and safe. The language of official Frontex 
reports reflects this palpable sense of a continent at siege (Hage 2016: 38), 
with its Strategic Risk Analysis 2022 presenting a set of drivers, all of which 
are disappointingly if predictably external to the EU and decontextualised 
from the foreign policy intrigues and economic interventions of European 
powers (Frontex 2022).11 According to its authors, these drivers will result in 
increasing migration pressures over the coming decade and beyond. Europe’s 
border concerns, in other words, are not going away. And, despite coming 
under deserved scrutiny for potential complicity in pushbacks that breach 
international law, it is Frontex with its burgeoning budget and expanding 
mandate that shapes the EU’s view of the border and those seeking to 
cross it.12 It is an agency of crisis, and ‘crisis management’, as Frontex itself 
explains, is now ‘a permanent feature of EU border management’. 

Faced with the dominance and ubiquity of this narrative of the permanent 
border crisis, compounded by the regular proclamation of existential threats 
from population implosions and endemic debt distress to the spread  of 
xenophobic nativism and Viktor Orbán–style ‘illiberal democracy’,13 
scholars understandably look for theories that will explain the phenomena. 
A popular starting point is the work of Giorgio Agamben (2005: 1.2), 
whose prescient description of modernity as characterised by the ‘voluntary 
creation of a permanent state of emergency’ has left such a lasting 
impression on academic (if not policy) borders-to-pathways debates.14 
For Agamben, the Schmittian ‘state of exception’ in which law is suspended 

11	  The report singles out six ‘megatrends’—security, demographics, climate change, inequalities, 
health challenges and governance systems—alongside the ‘instrumentalisation of migration by non-
EU countries’, arguing, interestingly, that ‘[c]ompetition between global powers affects international 
cooperation and leads to a deglobalisation trend in which strategic autonomy is the dominant tendency’. 
12	  The budget of €6 million in 2005 had increased to €543 million in 2021. It is scheduled to receive 
€900 million in 2027, with the number of staff growing from 1,400 in 2005 to 10,000 today. 
13	  Viktor Orbán’s 2014 speech calling for the creation of ‘an illiberal new state based on national 
values’, which he also labelled as ‘Christian democracy’, has become a favourite far-right trope in the 
United States and Europe. See Tjalve (2021: 332).
14	  ‘[T]he state of exception has today reached its maximum worldwide deployment. The normative 
aspect of law can thus be obliterated and contradicted with impunity by a governmental violence that—
while ignoring international law externally and producing a permanent state of exception internally—
nevertheless still claims to be applying the law’ (Agamben 2005: 6.10).
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by the sovereign to deal with an emergency, whether real or manufactured, 
reduces to bare life those thereby excluded from the protection of the law. 
Importantly, those thereby excluded from the law by the sovereign (usually 
using the law itself ) are nonetheless foundational to the social order and the 
formation, consolidation and extension of political power. Moreover, for 
Agamben, this dynamic takes its prototypical form in the state’s treatment 
of the refugee and in the peculiar logic of the refugee camp15 and, mutatis 
mutandis, the border whose structure I would argue is increasingly ‘camp-
like’. As Daria Davitti, a contributor to this volume, has said elsewhere, the 
physical, legal and biopolitical infrastructures that have converged around 
the crisis framing to push out borders and exclude non-citizens are the very 
embodiment of Agamben’s state of exception: conduct enabled rather than 
hindered by international legal argumentation.16 

Indeed, that the law operates to provide ‘objective’ criteria for the exercise of 
state violence comes up in chapters by Davitti and Zvezda Vankova, Clare 
McBride-Kelly and myself in this collection. This much is apparent in many 
of the policy developments and strategic postures that characterise Europe’s 
approach to the border today. Many of these operate at or beyond the 
border—for instance: the externalising and outsourcing of coercive migration 
practices to third countries and private actors through non‑binding (and thus 
largely unreviewable) arrangements,17 paying non-European coastguards to 
intercept vessels before they reach European waters, adopting Australian-
style offshore processing regimes,18 conditioning receipt of aid or signing of 
pre-accession agreements on the criminalisation and detention of Europe-
bound migrants (Akkerman 2022) and, under the New Pact for Migration, 
promoting European detention centres in border areas for expedited 
assessments. For human rights lawyers, the reinterpretation of international 
law to support such measures is a peculiarly concerning development. 
Indeed, the fact that some member states are currently arguing that persons 
held in border camps under the proposed Asylum Procedures Regulation 

15	  For development of these themes in the European refugee context, see Davitti (2018: 1173).
16	  Ibid.
17	  The General Court of the Court of Justice of the European Union declared that it lacked 
jurisdiction to determine actions brought by asylum seekers against the EU–Turkey Statement for being 
incompatible with EU fundamental rights, concluding that the statement was not an ‘agreement’ that 
could be reviewed under art. 263 of the Treaty on the Functioning of the European Union. See Orders of 
the General Court in Cases T-192/16, T-193/16 and T-257/16, NF, NG and NM v European Council. For 
the Danish proposals to introduce Australian-style offshore processing, see Tan (2022).
18	  It is worth noting that these were rejected as inconsistent with European obligations to protect 
rights under both EU law and the European Convention on Human Rights when first proposed by Tony 
Blair’s UK Government in 2003.
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would not be on the state’s territory—​a manifestly untenable proposition in 
international law—only heightens the ‘exceptional’ nature of the proposal, 
normalising the practice of employing legal method effectively to suspend 
the protection of the law to marginalised communities (ECRE 2023b).19 
In this sense, juristic walls are alive and well in the new European Union. 

Walls, pathways and the technological 
violence at Europe’s borders
Nor have actual physical ‘walls’ disappeared. If anything, they are enjoying 
something of a renaissance, with more than 1,700 kilometres of migrant-
unfriendly infrastructure built over the past eight years along the borders 
of Greece, Hungary, Poland, Lithuania, Latvia and Spain—a list to which 
we may soon be able to add Finland (Martín et al. 2023; Kauranen 2023). 
As the United Kingdom’s Telegraph newspaper noted in a feature piece on 
the subject in December 2021: ‘The European Union says that it builds 
bridges, not walls. Yet all around Europe, tall walls and fences, bristling with 
sophisticated technology, are being erected’ (Rigby and Crisp 2021). While 
it is true that the EU, for now at least,20 does not fund barriers of cement, 
steel and razor wire, this does not appear to apply to radars, drones, cameras 
and heat sensors, let alone the equipping and empowering of Frontex as 
Europe’s border guard. In this context, the humanitarian sentiment that 
frowns on the building of walls looks increasingly performative. 

This touches on another theme relevant to any work on borders and 
pathways: the increasingly technological nature of their creation and 
regulation and the close linkages between industry, science and border 
violence facilitated by the adoption of such technology. As noted, the EU’s 
specific involvement in border technology to date is largely financial, but 
no less significant for being so. Take, for instance, those projects with tech-
clever names such as ROBORDER and iBorderCtrl, which have received 
millions of euros from the EU to pilot often experimental technologies for 
use in state-based border control and immigration enforcement. A recent 
Euronews article listed an impressive array of such border-zone gadgets, 
including ‘[m]ixed reality glasses, unmanned underwater vehicles, 3D 

19	  It would also fall foul of the European Convention on Human Rights. See Amuur v France, Application 
No. 19776/92 (25 June 1996). 
20	  The tide may be turning on this issue. See Nielsen (2021); and European Council (2023: paras 
23[d], [e]).
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radars, radio frequency analysers, and 360[-degree] cameras … thermal 
imaging cameras, night-vision goggles, special sensors for detecting mobile 
phones, tracking devices and surveillance towers’—all designed to stop 
undocumented migrants crossing the many routes into Europe (Askew 
2023). Nor are these being rolled out exclusively at the physical and oceanic 
borders. Drone flyovers of vessels carrying ‘irregular’ migrants on the high 
seas are now ubiquitous—a surveillance activity ill-coordinated with rescue 
obligations, as the recent tragedy of the Adriana grotesquely highlights. 
Some technology brings the border inwards, such as that now being used 
in refugee status determinations21 or in migrant detention centres (Amnesty 
International 2020); other technology pushes the border outwards, 
as I argue in my contribution in this collection documenting the export of 
technology to police in the Sahel as part of conditional aid packages aimed 
at disrupting traditional migration routes across the Sahara. 

Criticisms of the ‘new digital borders of Europe’ (Broeders 2007: 71; also 
Molnar 2020) and the proliferation of surveillance technologies have 
focussed on their potential to adversely impact the enjoyment of basic 
rights. Human Rights Watch, for instance, has documented the use of 
drones to facilitate illegal pushbacks between Türkiye and Greece and, 
when information is distributed to coastguards in Libya, to prevent the 
departure of those escaping abuse, thereby deflecting legal responsibility 
for the violations that often follow (Sunderland and Pezzani 2022). In her 
capacity as UN Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance, Professor E. Tendayi 
Achiume dedicated her 2020 General Assembly report to ‘the xenophobic 
and racially discriminatory impacts of emerging digital technologies on 
migrants, stateless persons, refugees and other non-citizens, as well as nomadic 
and other peoples for whom migratory traditions are central’. Noting, inter 
alia, that in using digital technologies states are ‘extracting large quantities 
of data … on exploitative terms that strip these groups of fundamental 
human agency and dignity’, Achiume observed that they also advance and 
perpetuate ‘the xenophobic and racially discriminatory ideologies that have 
become so prevalent, in part due to widespread perceptions of refugees and 
migrants as per se threats to national security’ (OHCHR 2020: [3]). Other 
scholars such as Hashmi and Chander have reached similar conclusions that 
the use of artificial intelligence (AI) and other automated systems in Europe 

21	  See, for instance, the chapters in Olwig et al. (2019); also Molnar (2018; 2019: 7).
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‘contribute[s] to an increasingly racialised regime of surveillance of people 
on the move, often exacerbating violent and punitive border practices’ 
(Hashmi and Chander 2022: 23). 

The use of these technologies by border enforcement agencies is only 
likely to increase in the ‘militarised technological regime of border spaces’ 
(OHCHR 2020: [14], citing Csernatoni 2018: 175). This marries with the 
strong biopolitical element long evident in border control, but provides 
a disturbing twist: technology such as facial and emotional recognition tools 
now being used by Greece, Hungary and Latvia as part of their ‘decision 
support systems’ effectively treats the migrant’s body as a site for border 
experimentation, which is justified by the twin objectives of scientific 
advancement and national security. Again, externalisation facilitates this 
conduct by removing the activity from obvious jurisdictional scrutiny, 
with the ‘lawlessness’ of the high seas the laboratory for testing new border 
technology.22 The mapping of borders and bodies and the invasion of even 
the emotional life of the precarious migrant by the state are new frontiers 
for cartography not captured on the geopolitical map.

‘Borders to pathways’ as a composite phrase
So far, this introduction may appear somewhat imbalanced in its focus 
on the border rather than the pathway. There is, however, a deliberate 
double entendre in the composite phrase ‘borders-to-pathways’. At first 
blush, it can be read as a progressive policy trajectory, whether descriptive, 
prescriptive or aspirational, from the exclusive to the inclusive. There is, after 
all, an oft‑stated EU policy imperative to create safe and complementary 
pathways into Europe for ‘legal’ migrants, whether as part of labour, 
humanitarian or family-based migration streams. The original title of 
our research program, ‘From Walls to Pathways’, better captured such a 
dynamic, normative narrative.23 

22	  As Caterina Rodelli of Access Now has been quoted as saying: ‘[T]he relatively lawless international 
waters of the Med[iterranean] have served as a perfect laboratory for trialling and refining state-of-the-
art technologies.’ See Askew (2023).
23	  The research program was funded by Erasmus+. See the Policy, Politics, Culture: EU Migration and 
Integration (PPCEUMI) network, at: ces.cass.anu.edu.au/research/projects/jean-monnet/policy-politics-
culture-eu-migration-integration/about.

http://ces.cass.anu.edu.au/research/projects/jean-monnet/policy-politics-culture-eu-migration-integration/about
http://ces.cass.anu.edu.au/research/projects/jean-monnet/policy-politics-culture-eu-migration-integration/about
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What has become clear while working on the project, however, is the extent 
to which borders and pathways are part of a conjoined, interdependent 
narrative, each calling the other into existence. How a state or supranational 
bloc envisages, regulates, depicts and monitors its physical and metaphorical 
borders determines and is determined by the movement of people across 
them, whether on legally sanctioned routes or those created and managed 
by migrants themselves and other non-state actors. The European concern 
with irregular arrivals is, after all, frequently framed as a matter of closing 
‘illegal’ smuggling and trafficking ‘routes’ into Europe—pathways in their 
own right—and replacing them with safe alternative, ‘legal’ ones, regulated 
and controlled by state and supranational actors in partnership with third 
countries. This is consistent with international policy developments, with 
both the UN Global Compact on Migration and the Global Compact on 
Refugees stressing such complementary routes as necessary (if not sufficient) 
policy responses to the problems of large-scale and often dangerous irregular 
migration. In the field of refugee policy, Canadian norm entrepreneurs have 
long promoted the export of their private–public resettlement sponsorship 
programs, assisted by enthusiastic elements in civil society in Europe, 
not least faith-based organisations. The development of labour mobility 
programs and the growth in national resettlement regimes are testament 
to the efforts of these groups. For the most part, however, Europe is in 
the very early stages of policy development on such regulated migration 
‘pathways’—a theme that comes out in several of the contributions. 

In this sense, both border and pathway operate to create relations 
between rather than merely to separate or exclude. Even when in tension 
or opposition, the border-to-pathway composite connotes connection 
and interdependence, generated by public discourses, opinions and 
categorisations. This might be between communities within Europe itself 
defined in part by their historical movement across borders or their self-
definition as ‘native’ born; or it may be between states, between migrant 
communities or even between corporations vying for geopolitical, economic 
and normative influence in our increasingly interconnected world. In this 
sense, as has happened with the border, the pathway is an entity worth 
rethinking as part of a  multidirectional, normatively fluid network or 
web—a type of border entity in itself and thus a description of a process, 
dynamic or relation as much as a line on a two-dimensional map.
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An overview of the volume
Although necessarily abbreviated, the above conceptual depiction of the 
current moment sets the backdrop for the case studies chosen in this volume 
for exploring the borders-to-pathways dynamic. 

Consistent with the model adopted in the original research proposal, this is 
undertaken under three thematically linked parts, which in turn complement 
the approach to third-country migration and integration in the EU through 
the lenses of politics, policy, governance and culture covered in the other 
two volumes of this collection. These three themes collectively encapsulate 
the complex dynamics shaping Europe’s migration border movement 
narratives. First, understanding societal attitudes is foundational, as public 
opinion directly affects policy direction and the integration of migrants. 
Europe’s changing demographics and the influence of populist narratives 
make this a critical area of study. Second, as both European attitudes and 
migration patterns evolve, so too must our frameworks for understanding 
migration control. The introduction of financial mechanisms and policy 
innovations in Part 2 therefore highlights the adaptability, complexity and 
normative tensions within contemporary migration management strategies. 
Last, grounding these current realities in the context of Europe’s colonial 
past, as Part 3 does, underscores the continuity and sometimes contradictory 
nature of migration policies. By weaving these themes together, the text 
emphasises that Europe’s border-to-pathways problem is a symbiosis of 
past legacies, present sentiments and future innovations, underscoring the 
importance of a holistic understanding of this crucial issue.

Pitched within the research project’s objective of examining the impact 
of popular narratives of the border-crossing migrant, Part 1, ‘European 
border attitudes: People, politics and populism’, opens with a study 
by Timothy Hellwig and Nick Clark of the attitudes across Europe of 
different social groups towards migrants and refugees, and how they are 
influenced by exposure to mass media. Hellwig and Clark home in on four 
categories of ‘cultural outsiders’—first and second-generation migrants, 
ethnic minorities and linguistic minorities—and show, by reference to 
interviews conducted in 27 European states over eight months, how the 
media facilitates a convergence of thinking about migration. This in turn 
sheds light on ‘how public preferences may solidify both in favour of and 
against welcoming immigration policies’. Their analysis engages with a 
voluminous literature that has identified various sources informing public 
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opinion, including perceptions of threats to security, economic wellbeing 
and the cultural integrity of nativist groups, the last building on identity 
theory, and all founded on a certain zero-sum thinking. Hellwig and Clark’s 
approach is to look instead at the grey zone between insider and outsider, 
identifying a tendency for the media to play a homogenising role by creating 
or deepening a sense of community across different social groups. While 
work on the relationship between media representation and public attitudes 
tends to confirm suspicions of a regressive, race-to-the-bottom orientation 
towards the journey of the migrant, Hellwig and Clark’s chapter aims to 
improve our understanding—and potential policy responses—​of  the 
socially constructed narratives about the movement both across the physical 
border and within the cultural and temporal borders that structure lives in 
the years and decades after arrival. 

Marcin Dębicki’s chapter takes the theme of border attitudes into 
the specificity of Poland—a state that in many ways has moved from the 
periphery to the heart of Europe since 2015, especially in the wake of 
the Russian invasion of Ukraine and the arrival of more than 7 million 
Ukrainian displaced persons, most of whom crossed into the EU at the 
Polish border. The dominance, until recently, of the Law and Justice 
(PiS) party with its agenda of prioritising so-called traditional values and 
national identity and its implementation of policies aimed at consolidating 
power, including its controversial judicial reforms—an increasingly popular 
strategy in ‘anti-liberal democracies’—has left a legacy of ongoing tensions 
with EU institutions concerned about the erosion of democratic principles 
and the rule of law (see Sadurski 2019; Coakley 2021; Kość 2023).24 

This is the backdrop of Dębicki’s study of the attitudes of Poles towards 
the reception of different categories of migrants, both in the abstract and 
in the face of real phenomena. Put in the context of the diverse factors 
influencing population movements globally, the chapter highlights several 
key themes related to the reception of migrants in Poland. This includes 
theoretical declarations of help for migrants, the influx of approximately 
1.5  million Ukrainian labour migrants between 2014 and 2021, the 
migration crisis on the Poland–Belarus border starting in 2021 and the mass 
flight of Ukrainians after Russia’s invasion in February 2022. Dębicki uses 
surveys, data, reports, articles, observations from everyday life, and historical 
and civilisational concepts to provide a comprehensive understanding of 

24	  For the popularity of judicial reforms as a means of consolidating power, see Dixon and Landau 
(2021).
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Poles’ attitudes towards refugee reception in recent years and the factors that 
influence them. However, his key concern is to understand the difference 
in the reception of Syrian or Iraqi refugees to the scale of declarations made 
about Ukrainians. 

Breaking the analysis into ethical, economic, demographic, strategic 
and socio-cultural questions, and focussing on the popular image of the 
‘deserving’ migrant, Dębicki builds a sophisticated analytical frame to 
demonstrate how the Polish border has been theoretically constructed as 
sacralised, racialised, historicised, gendered and geopoliticised. While his 
conclusion about the lack of acceptance of refugees from ‘distant cultures’ 
is blunt, the picture he presents is far from simple. Indeed, the hypothesis 
that a degree of ‘guilt’ about Polish passivity towards migrants from Africa 
and Asia might be at play is presented with sensitivity to the data, media 
coverage and attitudinal surveys. This is complemented by theories such 
as Monika Bobako’s notion of a ‘cognitive freeze-over which flattens social 
reality’, as well as the political psychology literature on peer group attitudinal 
formation. While not defending the deep resentment and lack of empathy, 
Dębicki calls for greater attention to the complexity of the factors at play 
and, in so doing, provides an element of hope.

Part 2 of the collection, ‘Paradigm shifts and market mechanisms in migration 
control’, features two chapters that pick up on the theme of ‘pathways’ by 
critically examining evolving strategies employed to manage and regulate 
migration into Europe. In Chapter 4, Daria Davitti and Zvezda Vankova 
discuss the emergence of refugee finance as a response to the decline in aid 
from traditional bilateral and multilateral donors. ‘Refugee finance’ in this 
context refers to the utilisation of new financial instruments, such as refugee 
bonds and technical assistance funds, to mobilise private capital to achieve 
social impact objectives, particularly in the realm of refugee protection. 
According to the authors, the appeal of refugee finance lies in its ability to 
bridge the gap between short-term humanitarian assistance and long-term 
development programming. Crucially, it also plays a growing role in the 
implementation of EU policies focussed on containment, externalisation 
and selective acceptance of refugees by prioritising solutions in the region 
of origin and purporting to enhance ‘active refugee admission policies’ for 
international protection. Placing itself within the broader critical literature 
on externalisation and containment, the chapter highlights a broader 
paradigmatic shift in the conceptualisation of international protection 
with the emergence of a new spectrum of refugeehood, which ranges from 
the hyper-vulnerable refugee to the ‘refugee entrepreneur’, illustrating 
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the diversity and complexity within refugee populations. For Davitti 
and Vankova, the narrative promoting refugee finance justifies itself by 
the purported need to transition ‘from funding to financing’, suggesting 
private capital can complement public sector funding of refugee responses 
and support of host countries that face fiscal stress from hosting refugees. 
This approach seeks to address the challenges associated with the changing 
landscape of refugee assistance and adapt to the evolving needs of both 
refugees and host communities.

Davitti and Vankova unpack this rationalisation, highlighting the challenges 
faced by refugees across the emerging spectrum of refugeehood as they 
confront issues of precarity and the non-durability of protection. For refugee 
entrepreneurs, achieving durable solutions depends on their qualifications, 
skills and opportunities to access permanent residence in the host EU 
member state. Meanwhile, hyper-vulnerable refugees who benefited from 
resettlement options or obtained refugee protection are increasingly at risk 
of being returned to their country of origin due to the adoption of cessation 
of refugee status provisions, particularly in Nordic countries. In this context 
of enforced cessation, involuntary returns and temporary protection, 
refugee finance emerges as a set of financial instruments to expedite short-
term protection measures by scaling up and mobilising private capital. 
And while humanitarian organisations have demonstrated an eagerness to 
embrace refugee finance, there is a need to critically assess how this could 
reshape international protection at a broader level. As the authors conclude, 
while ‘complementary pathways’ can offer viable solutions for refugees in 
protracted situations who do not qualify for limited resettlement places, 
questions arise about the impact of a focus on sustainable investors, policies 
that promote self-reliance and whether an international (and EU) system 
built around such norms can genuinely protect those in need when it is so 
dependent on private investors as enablers and co-providers of protection.

Nicholas Simoes da Silva’s Chapter 5 moves the discussion from the general 
trend towards economic-based pathways to an analysis of the allocation 
of visas through migration lotteries. While noting that there is, as he puts 
it, ‘something deeply discomforting about the notion that luck should 
determine  a person’s outcomes’, da Silva demonstrates that deliberately 
designed social lotteries can also be understood as a just, or perhaps 
a more just, way of allocating certain burdens or benefits, increasing 
equality of opportunity among those who are eligible for family, labour or 
humanitarian visas.
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Building on the work of justice theorists such as Neil Duxbury, Jon Elster, 
Joseph Carens, Barbara Goodwin and Aveek Bhattacharya (to name just a few 
of the thinkers with whom he engages), da Silva suggests that while achieving 
substantive equality of opportunity or equality of outcomes may require 
a revolutionary change in migration policy, a more immediately achievable 
goal is to distribute the opportunity to migrate as equally as possible among 
those with equal claims. This thesis is executed in the context of an analysis 
of the social lottery as a tool for allocating benefits in situations where 
multiple individuals have equal or indeterminate entitlements. A lottery 
is seen as fair because it eliminates the need for decision-makers to make 
arbitrary choices—a constant justice problem in discretionary migration 
programs. It may also provide equality of opportunity by giving everyone 
within the pool an equal chance of accessing the benefit. While weighted 
lotteries, in which some individuals have a higher chance of winning due to 
multiple entries, deviate from the pure notion of equality of opportunity, 
they still provide a degree of equality compared with other mechanisms 
like adjudication or market-based approaches, which often reward privilege 
and wealth. In situations such as this, lotteries can enhance equality of 
opportunity ‘in situations where demand among people with equal claims 
is significant, while also preserving many of the normative benefits of “first-
come, first-served”’.

The final part of the collection, ‘Recolonisation, siege mentalities and the 
myth of difference’, looks at two significant developments in European 
policy approaches to the regulation of border movements: the triggering 
of the Temporary Protection Directive (TPD) in 2022 for those fleeing 
Ukraine, and the new European enthusiasm, in rhetoric if not yet in reality, 
for ‘safe, legal pathways’ as alternatives to ‘unsafe, illegal’ movements of 
refugees into Europe. 

While a fair bit of commentary has critiqued the public response to and 
differential treatment of Ukrainians in 2022 compared with Syrian, Iraqi 
and other (mostly Muslim) refugees in 2015, Clare McBride-Kelly’s 
Chapter 6 provides the first robust doctrinal analysis of the myriad ways 
in which the activation and implementation of the TPD fall foul of EU 
non-discrimination law. Her approach, however, is to focus not solely on 
the EU’s seemingly discriminatory conduct in failing to trigger the directive 
for ‘non-European’ refugees in 2015—a theme also taken up in Marcin 
Dębricki’s Chapter 3—but on the ways in which the directive’s language 
differentiates unreasonably and illegally between different categories of 
refugees leaving Ukraine itself—further reflected in its implementation in 
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Poland and Hungary. Again, these categories of refugees are distinguishable 
on racial or religious grounds. Her analysis thus provides a strong basis for 
strategic litigation advocating for the protection of non-Ukrainian displaced 
persons in compliance with EU law. 

This doctrinal analysis is followed by a critique using the tools of ‘Third-World 
approaches to international law’ (TWAIL) as articulated by B.S.  Chimni. 
McBride-Kelly adopts Chimni’s depiction of a ‘myth of difference’ as a 
dominant theme in the post–Cold War rhetoric of refugee law and politics 
and his discussion of the ‘refugee’ as bearer of symbolic geopolitical value 
as a means of understanding responses to refugee arrivals in both 2015 and 
2022, including the different categories covered by the TPD. Assuming 
Frontex’s identification of push factors is correct and Europe will continue 
over the coming decades to face further ‘waves’ of arrivals (to adopt an 
unfortunate water metaphor), these are legal and ethical arguments that 
should inform future responses to irregular border arrivals. 

To conclude the collection, my own Chapter 7 returns the volume to 
the border-to-pathways problem. I examine Europe’s enthusiasm for the 
adoption of ‘safe, legal pathways’ as a policy tool to address the ‘unsafe, 
illegal’ routes into the continent. Using concepts drawn from the neo-
colonial literature, necro-politics, border studies and international legal 
history, I explore the function, structure and importance of the pathway 
as a normative and geopolitical concept in migration law and policy and 
its consistency with Europe’s adoption of deterrence, securitisation and 
externalisation as central elements of border practice. As an international 
lawyer, my concern is also with how the legal/illegal pathway binary works 
to consolidate the trope of ‘civilisation’ (or international law’s ‘civilising 
mission’) in contemporary international legal argumentation, facilitating 
European interventions in regions such as the Sahel, which sits at the 
heart of the network of pathways along which flow people, finance, ideas 
and technologies. This leads to an analysis of the multidirectional nature 
and multifunctional purposes of pathways and, as with the technological 
violence depicted above, their tendency to facilitate neo-colonial policing 
practices of communities both within and outside Europe. The chapter 
concludes by highlighting the propensity of the pathway trope to shore 
up a European border mindset, its susceptibility to being leveraged for the 
commodification, extraction and transformation of non-European bodies, 
and its place in the creation of differentiated, suspended and anomalous legal 
zones for the transfer and manipulation of global norms. Although I present 
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a hypercritical depiction of the European border-to-pathway discourse, my 
analysis is an attempt to reveal flaws in the normative reasoning to build 
fairer models for the movement of people.

Together, these three parts form a cohesive exploration of the complexities 
surrounding migration, offering readers a nuanced understanding of the 
multifaceted nature of border control, societal attitudes and impacts on 
individual lives. It challenges preconceived notions, invites empathy and 
ultimately advocates for a shift towards pathways that prioritise inclusivity, 
cooperation and shared global responsibility.
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Nicholas Clark and Timothy Hellwig

An objective of this volume is to advance our understanding of the popular 
narratives about the journey of the irregular migrant from their country 
of origin to their destination. These narratives are shaped in critical ways 
by the perspectives of the mass public in the destination countries. Why 
do some people welcome newcomers with open arms while others remain 
hostile? The question of immigration has long structured public discourse 
in European societies and has assumed even greater prominence over the 
past decade. The migrant crisis of 2015 brought waves of new residents into 
Europe and placed the issue at the forefront of governing agendas across 
the continent. Spikes in the influx of foreigners, both real and imagined, 
coincided with increasing support for populist leaders and parties across 
Europe. These nationalist movements have ensured that issues surrounding 
the acceptance and integration of migrants remain prominent within 
national political arenas. 

Often lost among these discussions are questions about how different, 
often overlapping social groups react to the issue of immigration and how 
the mass media, as a primary source of information, can—or cannot—
bring these groups together. These questions strike at the heart of this 
volume’s theme of borders, pathways and the division between them. As 
highlighted in Chapter 1, Europe’s efforts to control its borders through 
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‘division, exclusion, preference and privilege’ have a long history and, we 
submit, will not be ending anytime soon. Much of this control is exercised 
through physical borders, as indicated by the rise of the European Agency 
for the Management of Operational Cooperation at the External Borders 
(Frontex). But exclusion and division are not based on cartography alone; 
rather, divisions within ‘Europe’ are drawn by value-based and cultural 
distinctions, not to mention differences in access to power and resources.

To contribute to these discussions, we raise two related possibilities 
concerning public opinion about recent migrants. First, we expect that what 
we call ‘cultural outsiders’—individuals who were not born in the country 
of their residence or who belong to an ethnic or racial minority—are more 
likely to be receptive to and welcoming of migrants. These individuals are 
more likely to appreciate the value of cultural diversity and to empathise 
with the plight of many recent migrants. As such, this group should express 
stronger support for admitting migrants into their country of residence. 
Second, we expect that socialisation through the consumption of national 
media could prompt the public to consider different ways of looking at 
migrants and, in turn, shift mass opinion on these issues. More specifically, 
the mass media, as a homogenising force, can play a formidable role in 
bridging the gaps in attitudes between natives and recent arrivals.

Studies show that the media influences opinion on specific issues, particularly 
those with a cross-border dimension, at the national and European levels 
(de Vreese and Semetko 2004; de Vreese and Boomgaarden 2006). When 
exposed to common issue frames (Merolla et al. 2013), individuals from 
different social groups may start to think about migrants in similar ways. 
Given exposure to the same cues and messages within the media, the 
positions of native-born residents and cultural outsiders may converge. 
We  contribute to the collective understanding of the conditions that 
influence public opinion towards migrants and asylum seekers. The existing 
research tends to focus on the socioeconomic profile (Citrin et al. 1997; 
Kehrberg 2007) or the strength of national identity among national publics 
(Givens and Luedtke 2005). More recently, researchers have examined how 
the immigrants’ area of origin, economic status and religion shape popular 
attitudes (for example, Brader et al. 2008; Strabac and Listhaug 2008; Ford 
2011; Hainmueller and Hopkins 2015; Hellwig and Sinno 2017). We build 
on this strand of scholarship to examine the cultural background of different 
social groups, investigating whether cultural outsiders are more receptive 
to and supportive of immigrants. Moreover, while some studies examine 
the media’s influence on immigration positions (Dunaway et al. 2010), 
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none has considered the role of the media in facilitating a convergence of 
thinking about the issue of immigration. The results shed light on how 
public preferences may solidify both in favour of and against welcoming 
immigration policies. 

We first review existing research on the predictors of public opinion towards 
migrants and the effects of media coverage on public opinion. We then 
advance a set of claims about how people’s status relative to the dominant 
in-group shapes attitudes towards immigrants. Analysis of survey data from 
across Europe shows that while first and second-generation residents hold 
more accommodating views, ethnic and linguistic minorities appear no 
different from national publics overall. Addressing the puzzle of these null 
effects, we show how media consumption matters. Results from multivariate 
analyses show that increased media exposure leads to a convergence of views 
of migrants, boosting support for migrants among natives and diminishing 
support among cultural outsiders. The conclusion discusses the implications 
of the media’s homogenising role.

Natives’ attitudes towards immigrants
Motivated by a need to understand the foundations of persistent anti-
foreigner backlash across Europe, a spate of research on public opinion 
towards immigrants has appeared in recent years. Researchers have identified 
a wide range of sources, many of which address perceptions of threat to the 
security, economic wellbeing and cultural integrity of nativist groups. With 
respect to economic factors, theories of labour market competition predict 
that individuals will oppose accepting migrant workers with skills similar 
to their own but support the immigration of workers with different skill levels 
(Mayda 2006). Regarding security concerns, studies find that perceptions 
associating immigrant groups with terrorists produce psychological distress 
that increases feelings of threat from minorities and, consequently, predicts 
exclusionist attitudes towards them (Canetti-Nisim et al. 2009; Lahav and 
Courtemanche 2012). 

Studies that emphasise the cultural bases of anti-foreigner sentiment build 
in part on identity theory (Tajfel 2010). Such analyses emphasise feelings 
of threat to national identity (Sniderman et al. 2004), religious values 
(McDaniel et al. 2011), cultural values and religious beliefs (Hainmueller 
and Hiscox 2007; Poynting and Mason 2007), ethnic differences (Brader 
et al. 2008) and conservative social attitudes (Ford 2011). Views towards 
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immigrants are thus conditioned by natives’ beliefs in cultural differences, 
which, in turn, feed into perceptions of social status. Since social status is 
based on a rank ordering, it serves as a positional good: ‘[W]hen many others 
acquire more status, the value of one’s own status may decline’ (Gidron and 
Hall 2017: 66). Such zero-sum thinking means that if people perceive there 
to be gains from some groups, they will tend to perceive there to be losses 
from others (Bobo and Hutchings 1996; Norton and Sommers 2011). 

Social dominance theory predicts that people have preferences for group-
based hierarchies, such that citizens who identify with dominant groups 
prefer systems that reinforce the oppression of low-status groups and 
attendant group-based inequalities through existing ideologies and social 
policies (Sidanius and Pratto 1999; Ho et al. 2012; Mutz and Kim 2017). 
Social dominance orientation increases when people feel threatened 
(Morrison and Ybarra 2008). Over time, perceptions about the direction of 
gains and losses between groups imply a potential threat to social status and 
thus evoke feelings of hostility towards out-groups (Tajfel 1978). 

We explore the effects of in-group and out-group differences as an 
explanation for attitudes towards immigrants. On the face of it, immigrants 
are seen as members of cultural out-groups, particularly people of a different 
racial, ethnic or linguistic backgrounds than most members of society. 
In practice, however, identification with the in-group or out-group may not 
be straightforward. We identify three groups that fit in this grey area between 
insider and outsider. The first are the children of immigrants. Second-
generation immigrants tend to have higher incomes, are better educated 
and are less likely to live in poverty than their predecessors. They tend to 
resemble the nativist population more than first-generation individuals 
(Pew Research Center 2013). Thus, their social attitudes, including on 
immigration, may align more closely with those of the general population. 
A second group is those born in the country but whose ethnic background 
places them in the minority. Particularly in small, homogeneous societies, 
members of these groups tend to identify most closely with their ethnicity 
or nation of ancestry rather than as members of their country of residence. 
A third group is citizens who communicate with family and friends in a 
language that differs from that of the majority in that nation.1 This leads to 

1	  Additional bases of cultural outsider-ness may also be considered, such as race or religion. However, 
since the survey data we use do not provide sufficient leverage to explore these differences, we leave these 
for future research.
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our first hypothesis, H1: Compared with cultural insiders, members of cultural 
out-groups—second-generation immigrants, ethnic minorities and linguistic 
minorities—are more likely to hold favourable views towards migrants. 

The role of the media
Even in the age of social media, national broadcast and print media remain 
a homogenising force (Anderson 1983). Apart from group identities, 
exposure to culturally homogenising environmental conditions serve to 
diminish differences between groups. Coverage of immigration by national 
media outlets is one such environmental condition. While prominent 
media studies in the United States have found a null effect on public 
opinion (Zaller 1996; Bennett and Iyengar 2008), the media appears to 
have a more pronounced role in Europe (Boomgaarden et al. 2013). Most 
Europeans lack direct experience with these issues and are thus more likely 
to be influenced by media coverage (Walgrave and De Swert 2007; Maier 
and Rittberger 2008; Azrout et al. 2012). As such, the frequency and tone 
of media coverage influence perceptions of and support for the European 
Union (Semetko et al. 2003; de Vreese and Boomgaarden 2006). Similarly, 
more frequent discussion of immigration policy appears to increase the 
salience of that issue for European voters (Walgrave and de Swert 2004; 
Burscher et al. 2015).

How does media consumption shape views of immigration? Immigration 
is often presented as an inherent threat to the wellbeing of native-born 
residents; migrants are portrayed as taking native jobs and creating potential 
security risks for the country (Dinas and van Spanje 2011; Caviedes 2015; 
van der Linden and Jacobs 2016). Such coverage appears to promote anti-
immigrant biases among the native population (van Klingeren et al. 2014; 
Atwell and Seate 2016). Moreover, frequent media coverage of this issue 
improves the electoral fortunes of anti-immigrant parties by promoting the 
salience of their core concerns (Damstra et al. 2019). 

However, the media does not always present immigration in a negative light. 
First, ideology matters. Right-leaning media outlets are more likely than 
left-leaning outlets to offer negative stories about immigrants (Kaye 2001). 
Second, stories that focus on the implications of immigration for crime 
and/or the economy are more likely to engender negative feelings than those 
framing immigration from the point of view of the migrant or covering 
immigration more abstractly (Burscher et al. 2015; McLaren et al. 2018). 
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Of note, these studies largely focus on aggregate levels of public opinion 
about immigration or support for anti-immigrant parties and do not parse 
media effects on different social groups within the broader electorate. 

We argue that the media plays a homogenising role: depending on the 
editorial slant of the coverage, the media can create or deepen a sense of 
community across different social groups. And to the extent that media 
markets overlap with or are nested within nation-states, they have the 
potential to shift, narrow or break down the boundaries between insider 
and outsider. One implication of this possibility is that media consumption 
narrows the gap between insiders and outsiders with respect to views on 
immigration. We, therefore, expect that the views of insiders and outsiders 
differ most when the media influence is weakest; this is the case where 
socialisation and knowledge networks remain on a more familial level. 
Under greater media exposure, in contrast, the impact of cultural identities 
on social attitudes matters less. H2: Increasing media coverage of immigration 
reduces differences in public opinion over immigration between natives and 
cultural outsiders.

Data and measures
We assess these expectations using data from the European Social Survey 
(ESS), a cross-national survey that has been conducted across Europe every 
two years since 2001. For an up-to-date reading of perceptions, we used 
data from Round 9, which included surveys conducted across 27 countries. 
Most fieldwork was done in early 2019—a time between the shocks of the 
2015 migrant crisis and Covid-19–induced uncertainty.2 

We create three sets of measures to test our expectations. The first is 
respondents’ attitudes towards immigrants. Since our focus is on the views 
towards cultural outsiders, we rely on responses to the following question: 
‘To what extent do you think [country of residence] should allow people 
of a different race or ethnic group from [country] to come and live here?’ 
Respondents were asked to select among ‘allow many to come and live here’, 
‘allow some’, ‘allow a few’ and ‘allow none’. Examining this item is not only 
theoretically germane but also puts us in conversation with previous cross-

2	  Interviews were conducted from September 2018 to May 2019, though most were in March 2019. 
The dataset includes respondents from Austria, Belgium, Bulgaria, Croatia, Cyprus, Czechia, Estonia, 
Finland, France, Germany, Hungary, Ireland, Italy, Latvia, Lithuania, Montenegro, Netherlands, Norway, 
Poland, Portugal, Romania, Slovenia, Slovakia, Spain, Sweden, Switzerland and the United Kingdom.
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national studies that have relied on ESS data to examine the determinants 
of anti-immigrant sentiment (for example, Dancygier and Donnelly 2013; 
Hainmueller and Hiscox 2007). 

The second set of measures classify respondents into cultural in-groups 
and out-groups. First-generation immigrants are those born outside 
their country of residence; we identify second-generation immigrants as 
individuals whose father and mother were born outside the country. Ethnic 
minorities are those who self-identify as such. Linguistic minorities are those 
who mainly speak at home a language other than the official language(s) or 
dominant language of the country of residence. Table 2.1 reports the size 
of these groups relative to the overall sample.

Table 2.1 Immigrants and minorities as share of total survey sample 
(per cent)

Share 
of total 

(N=44,615)

Share of 
first gen. 

(N=4,353)

Share of 
second 

gen. 
(N=3,411)

Share of 
ethnic 

minority 
(N=2,796)

Share of 
linguistic 
minority 

(N=3,430)

First-generation 
immigrant

9.8 – 0.0 37.9 49.4

Second generation 7.6 0.0 – 16.7 14.3

Ethnic minority 6.3 24.4 13.7 – 37.3

Linguistic minority 7.7 38.9 14.4 45.7 –

Note: Cells report percentage responses.
Source: ESS (2019).

Figure 2.1 provides a first-cut assessment of how views of immigrants 
differ across these groups. For ease of presentation, graphs present attitudes 
averaged by countries. Figure 2.1A charts the share of respondents in each 
country who would allow ‘many’ or ‘some’ people of a different race or 
ethnic group to come to live in their country (y-axis) against the percentage 
of members of the group in question. We observe a positive relationship, 
suggesting that in places with more immigrants, the population is more 
accommodating, while those residing in places with fewer immigrants tend 
to have more restrictive views.3 Figure 2.1B shows a similar relationship 
among respondents who are of the second generation in the country. 
Figures 2.1C and 2.1D, however, suggest that views among national publics 
about foreigners are unaffected by the share of ethnic or linguistic minorities 
present in the country—a point to which we will return.

3	  Switzerland is an outlier.
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Figure 2.1 Country support for immigration and share of respondents 
in different cultural outsider groups
Note: Graphs plot the share of respondents by country with the given attribute (x-axis) 
against the share of respondents who would ‘allow many’ or ‘allow some’ people of a 
different race or ethnic group ‘to come and live’ in their country, by country (y-axis). 
Source: ESS (2019).

Figure 2.2 compares mean averages across different groups. Figure 2.2A 
shows that those born in-country (‘natives’) are roughly equally divided 
between those who support immigration of people of a different race or 
ethnic group, thus measured, and those who oppose it (52 per cent versus 
48 per cent). This contrasts sharply with first-generation residents, 70 per 
cent of whom favour more inward migration to the country. This division 
in views between natives and immigrants is not surprising, but what about 
other recent arrivals and so-called cultural outsiders? Figure 2.2B shows 
that support for immigrants remains at 52 per cent among those whose 
family members have lived in the country for three or more generations. 
As expected, later arrivals—those with parents born elsewhere—hold 
views more in line with those of immigrants themselves, with 63 per cent 
holding accommodating views. The same, however, cannot be said for the 
views of ethnic or linguistic minorities. Among those born in the country, 



33

2. CULTURAL OUTSIDERS, THE MEDIA AND VIEWS OF MIGRANTS IN EUROPE

individuals belonging to minority ethnic and linguistic communities are no 
more likely to support increased migration of ethnic and racial outsiders 
than those belonging to the majority groupings (Figures 2.2C and 2.2D).4

Our third measure of theoretical interest is media exposure. The ESS 
questionnaire asks respondents: ‘On a typical day, about how much time do 
you spend watching, reading or listening to news about politics and current 
affairs?’ The responses range from zero to 1,440 minutes per day. We recode 
the measure to provide 18 hours (1,080 minutes) as the maximum allowable 
time spent consuming news. Since the measure is right-skewed (with few 
respondents consuming exorbitantly high levels), we transform the measure 
by adding one minute and taking the natural log.
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Figure 2.2 Probability of support for immigration by group
Notes: Graphs report the share of respondents with the given attributes who would 
‘allow many’ or ‘allow some’ people of a different race or ethnic group ‘to come and live’ 
in their country. ‘Natives’ refers to all respondents except first-generation migrants. 
Source: ESS (2019). 

4	  We classify individuals as ethnic minorities based on responses to the question, ‘Do you belong to a 
minority ethnic group in [country]?’ We identify people as members of minority-language communities 
by responses to ‘What language or languages do you speak most often at home?’. Individuals whose first 
response to the question is with a language other than the country’s official language (or, in the absence 
of official language designation, a majority language) are classified as a ‘linguistic minority’.
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Analysis
As anticipated, first and second-generation residents are more accepting than 
others of immigration. These differences are evident from comparing both 
country publics (Figure 2.1) and individuals (Figure 2.2). Less anticipated, 
however, is the apparent absence of differences in the opinions of ethnic 
and linguistic minorities vis-a-vis the general population. Is it not the case 
that cultural outsider-ness unites groups? Why are ethnic and linguistic 
minorities no more likely to hold accommodating, pro-immigration views 
than members of the majority groupings? 

We explore these questions by performing multivariate analyses. Following 
previous analyses of the ESS data, we collapse the response set for the 
immigration attitude item such that ‘allow many/some’ is coded 1 and 
‘allow a few/none’ is coded 0 (Hellwig and Kweon 2016). We model these 
responses as a function of one’s status as a first or second-generation resident 
in-country and as a member of an ethnic or linguistic minority. Multivariate 
analysis allows us to control for other factors that shape public opinion, 
including education, age, income, gender and urban/rural location.5 

Table 2.2 reports estimates using logistic regression with country-fixed 
effects. The first column confirms what we saw above: immigrants 
and second-generation residents are more likely than the population 
overall to support immigration to the country. The analysis also reveals 
a  positive influence of ethnic-minority identity on attitudes towards 
ethnic immigrants, though language differences continue to exert no 
effect (the coefficient carries a negative sign and is imprecisely estimated). 
Demographic variables for education, age, income, gender and residence all 
register their expected effects. These results are broadly consistent with H1: 
members of cultural out-groups, particularly second-generation immigrants 
and ethnic minorities, are more likely to hold favourable views of migrants 
than are native-born cultural insiders.

5	  Education is measured using the seven-category International Standard Classification of Education 
(ISCED). Age is age in years, divided into deciles. For income, we use a subjective measure that asks 
respondents to identify the description that comes closest to how they feel about their household’s income: 
‘Living comfortably on present income’ (coded 1), ‘Coping on present income’ (coded 0) or ‘(Very) 
difficult on present income’ (–1). Gender and urban/rural residence are measured using dummy variables.
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The remaining models condition these effects on media consumption. 
Model 2 examines the conditioning effect of media consumption on the 
views of first-generation immigrants, Model 3 for second-generation 
residents, Model 4 for those of ethnic minorities and Model 5 for those 
of linguistic minorities. In each case, the sign on the interaction terms is 
negative, indicating that their views of immigrants become less exceptional 
(that is, accommodating) and more typical of the general population (that 
is, restrictive) as media consumption increases. 

Figure 2.3 provides a more substantive interpretation of these results in terms 
of predicted probabilities. The graphs display the differences produced in 
probabilities of favouring immigration by comparing an individual who is 
not a member of the given group with one who is. In Figure 2.3A, we use 
estimates from Model 2 in Table 2.2 to assess the influence on support for 
immigrants of being a native-born cultural insider.6 Among these members 
of the in-group, media exposure serves to moderate anti-immigrant views. 
Figure 2.3B unveils a declining difference in support probabilities between 
second-generation residents and the general (native) population as media 
exposure increases. Figure 2.3C shows a similar conditional effect of 
media  for ethnic minorities. The largest decrease in immigration support 
occurs among those who speak a different language at home. Figure 2.3D 
indicates that at the rates of highest media exposure, those whose vernacular 
is different from the nation’s majority are less supportive of immigration 
than the general population. 

Each of these results taken in isolation is notable: the media prompts 
majority groups to become more supportive and minority groups to 
become less supportive of immigrants. Taken together though, it becomes 
clear how the media shapes and produces a national consensus on this issue. 
Consistent with H2, the results show that differences between natives and 
cultural outsiders in public opinions on immigration are reduced due to the 
homogenising influence of exposure to the mass media.7 

6	  Specifically, we estimate the change in the probability of having favourable views of immigrants 
for an individual who is not an immigrant, not a second-generation resident and neither an ethnic nor 
a linguistic minority.
7	  Additional analyses show the results reported above are robust to considerations of subjective 
feelings of belonging in/identity with the country of residence.
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Table 2.2 Modelling attitudes towards immigrants

(1)
Baseline

(2)
Media: 
1st gen

(3)
Media: 

2nd gen

(4)
Media: 
Ethnic 

minority

(5)
Media: 

Linguistic 
minority

First generation 0.386*** 0.665*** 0.387*** 0.389*** 0.385***
(0.049) (0.120) (0.049) (0.049) (0.049)

Second generation 0.253*** 0.254*** 0.528*** 0.255*** 0.251***
(0.048) (0.048) (0.128) (0.048) (0.048)

Ethnic minority 0.316*** 0.317*** 0.319*** 0.673*** 0.315***
(0.059) (0.059) (0.059) (0.137) (0.059)

Linguistic minority –0.022 –0.025 –0.024 –0.022 0.371**
(0.055) (0.055) (0.055) (0.055) (0.126)

Education 0.159*** 0.159*** 0.159*** 0.159*** 0.159***
(0.007) (0.007) (0.007) (0.007) (0.007)

Age –0.150*** –0.150*** –0.150*** –0.150*** –0.150***
(0.007) (0.007) (0.007) (0.007) (0.007)

Subjective income 0.280*** 0.280*** 0.280*** 0.281*** 0.280***
(0.019) (0.019) (0.019) (0.019) (0.019)

Female 0.080*** 0.080*** 0.080** 0.080** 0.080***
(0.024) (0.024) (0.024) (0.024) (0.024)

Rural –0.185*** –0.185*** –0.185*** –0.184*** –0.184***
(0.025) (0.026) (0.025) (0.026) (0.026)

Media 0.058*** 0.067*** 0.065*** 0.067*** 0.069***
(0.009) (0.010) (0.010) (0.010) (0.010)

First generation × media –0.077**
(0.030)

Second generation × 
media

–0.078*
(0.033)

Ethnic minority × media –0.101**
(0.035)

Linguistic minority × 
media

–0.108***
(0.031)

Constant –0.257*** –0.289*** –0.282*** –0.290*** –0.295***
(0.077) (0.078) (0.078) (0.078) (0.078)

Log likelihood –25,950 –25,945 –25,945 –25,943 –25,940
N 44,149 44,149 44,149 44,149 44,149

* p < 0.05
** p < 0.01
*** p < 0.001 
Notes: Cells report logit model estimates with standard errors in parentheses. Estimates 
based on post-stratification design weights. All models include country-fixed effects 
(not shown). 
Source: ESS (2019).
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Figure 2.3 Predicted probabilities of favouring immigrants, first 
differences
Notes: Graphs produced using estimates from Table 2.2, Models 2–5. The black line 
reports the difference in the expected probability of favouring immigrants produced 
by the shift from the general public to the group indicated in the title. Grey lines report 
95 per cent confidence intervals. 
Source: ESS (2019).

Discussion
European societies have long been divided into haves and have-nots, the 
deserving and undeserving, and insiders and outsiders. The hardening of 
these divisions has stood in the way of creating more inclusive societies. 
As  contributions to this volume show, few issues better illustrate these 
barriers to inclusivity than the politics of immigration and refugees. 
Analyses of survey data from 27 European countries suggest that while 
views of immigrants are rooted in one’s identity, differences in views can 
be ameliorated by culturally and nationally homogenising communications 
through media environments. This study thus sheds new light on the 
possibilities of creating societies more accepting of cultural outsiders and, 
in so doing, of deepening our understanding of the socially constructed 
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narratives about the journey of the migrant from their country of origin. 
Our chapter thus contributes to the broader theme of this volume on the 
differences between outsider groups—a theme that reappears in Marcin 
Dębicki’s chapter on Poland’s reception of refugees from Ukraine compared 
with those from Syria and Iraq (Chapter 3) and Clare McBride-Kelly’s 
chapter on how the EU’s Temporary Protection Directive differentiates 
between categories of refugees (Chapter 6). 

The results of our analyses suggest that some social groups are indeed 
more supportive of immigration—specifically, those who may have lived 
similar experiences to immigrants, such as those in the second generation 
or ethnic minorities. However, the media serves to diminish differences 
in public opinion about immigrants between these groups and the 
dominant majority, bringing about more of a national consensus on this 
issue. Interestingly, under conditions of greater media exposure, support 
for immigrants increases among some groups and decreases among others. 
This finding carries implications for the likely effects of media narratives on 
public opinion. 

Prior research on the media and immigration suggests a largely unidirectional 
effect: media coverage either frames immigrants as threatening, thus 
depressing support, or depicts immigration in a more neutral tone and 
either increases support or has a null effect. These findings suggest a more 
nuanced role for the media in constructing narratives about immigrants. 
That narrative may include both positive and negative elements, the effects 
of which may depend on the frame of reference for different groups. 
If  the  majority groupings in society already fear immigration and the 
baseline media coverage either notes some potential benefits to immigration 
or presents the issue from an immigrant’s point of view, one can imagine 
how it increases support within the majority group. If that same coverage 
also highlights the potential economic costs of immigration, one can 
imagine how groups who begin more supportive of immigrants, such as 
second-generation residents and ethnic minorities, might grow slightly more 
sceptical. In other words, the possibility of balanced coverage, especially 
after aggregating across multiple media sources, has the potential to bring 
different groups together on the issue. 

The resulting national narrative is one that likely includes both positive 
and negative reactions to immigrants and does not lead simply to complete 
opposition to or unwavering support for more open immigration policies. 
Some elements may include assumptions that immigrants represent a threat 
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to the community. Other elements of this narrative may adopt a more 
positive or sympathetic view of immigrants. The most fervent consumers of 
media coverage within each social group will likely be exposed to the same 
elements of this national narrative, bringing about a convergence in opinion 
on the issue among these individuals. 

The broader political and economic contexts matter for the likely effects 
of media exposure. The media’s homogenising effect may be diminished 
during periods of perceived threat to national wellbeing or high economic 
stress. At these moments, support for immigration may decline across 
all groups (rather than converge at a midpoint) or even diverge more as 
minority groups resist the urge to blame immigrants for the country’s 
problems. Future efforts could seek to better examine the effects of media 
coverage on different groups under different levels of national anxiety. 

Ultimately, our study affirms the idea that different narratives matter. 
The minority groups examined here likely began in a position of greater 
support because they had experienced very different narratives than the 
majority groups. The media appears to shift opinions among all groups 
by presenting different narratives. Based on these findings, efforts to build 
greater support for immigrants could focus on disseminating positive or 
neutral narratives as widely as possible. 
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Immigrants unwelcome 

in Poland? Facts, figures 
and their broader 

sociocultural contexts
Marcin Dębicki

Population displacements is, in principle, an eternal phenomenon, the 
course of which is conditioned by a range of variables. In different parts 
of the globe, it is experienced at different historical moments, with varying 
intensity, runs in different directions (emigration versus immigration) and 
its subjects are communities that are more or less culturally different from 
the host society and undertake their activities for different reasons (although 
fleeing from armed conflicts, persecution, lack of life prospects or even 
hunger seem to be the most frequent ones). All these factors also play an 
important role in the context of the migration challenges that have been 
affecting Poland since at least mid-2015. These challenges strongly shape 
public debate, raising several vital questions for Poland and its inhabitants. 
Therefore, shining light on the events in Poland in recent years, as well as 
outlining their broader social, cultural and historical contexts, will constitute 
the main focus of this reflection. 
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In this chapter,1 these issues will be linked to several key thematic bundles, 
with the common denominator being the attitudes of Poles towards the 
reception of different categories of migrants. The first bundle relates to 
declarations made in terms of helping migrants: at the beginning of 2015, 
strongly ‘theoretical’ and abstract, but in the following months, verified by 
a real phenomenon—the massive wave of refugees that reached Europe. 
The second theme concerns the reception of the approximately 1.5 million 
newcomers from Ukraine (almost exclusively labour migrants) who arrived in 
Poland between 2014 and 2021. The third theme focusses on the migration 
crisis that was playing out on the Poland–Belarus border for a year, starting 
in the summer of 2021. Fourth, we will turn to the most recent problem 
facing Poland (but also Europe): the mass flight of Ukrainians from the 
war triggered by Russia in February 2022. Finally, within the framework 
of the fifth part of the chapter, a reflection oriented towards the specificity 
of Poles’ attitudes to the reception of both categories of immigrants will be 
undertaken, together with an attempt to show the broader context. For it 
should be remembered that the phenomena discussed, although occurring 
in contemporary Poland and with their own local colouring and conditions, 
partly reflect trends and cultural patterns observed more broadly—in Central 
Europe, as a peculiar cultural circle, and Europe as a whole, developing 
over the years, decades or even centuries. By taking this broader context 
into account, we obtain an appropriately wide-ranging perspective, which 
is necessary for a better understanding of the problem presented here: the 
attitudes of Poles towards the reception of refugees in recent years and the 
conditions that create them. 

These points will be discussed based on four strongly differentiated types 
of sources. First, there will be the results of surveys conducted in Poland 
between 2015 and 2022 showing the social reception of the phenomena 
described. Second, we will refer to basic facts and figures that outline 
a more objective picture of reality. Third—and especially in relation to the 
most recent events—we will turn to reports, press articles, observations 
and intuitions provided by everyday life (the presence of which will make 
the chapter less scientific and more essayistic in places). And fourth, more 
broadly drawn concepts of a historical and civilisational nature will prove 
useful; this applies mainly to the last of the above five thematic bundles, 
which would be difficult to capture with current empirical data alone. 

1	  The central themes of this chapter were first presented to a seminar held by the B/orders In Motion 
Centre at the European University Viadrina Frankfurt (Oder) in June 2022. The data and political 
context are current as of early October 2022. 
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Attitudes of Poles towards the reception 
of refugees, 2015–2018
This section focusses on the attitudes of Poles towards the reception of 
refugees that were diagnosed before the main wave reached Europe in 
the summer of 2015 (and thus refugees were a ‘theoretical’ or abstract 
phenomenon for respondents). It compares these results with the attitudes 
towards the migrants already present close to Poland’s borders (in Germany 
or Hungary) and looks at the evolution of these attitudes through the 
2015 migrant wave. The analysis is based on the results of opinion surveys, 
particularly those carried out by the Public Opinion Research Centre 
(in Polish, Centrum Badania Opinii Społecznej, or CBOS)2 in 2015–18—
that is, at a time when this issue was prominent in Polish public debate. 

An interesting piece of introductory information about Poles’ attitudes 
towards Muslims is offered by Public Opinion Research Centre’s March 
2015 survey, the results of which indicated that most Poles (88 per cent) 
did not personally know a Muslim and it is legitimate to suppose that those 
who did may have established such contacts mostly during travel abroad. 
Moreover, those who knew a Muslim tended to be better educated, had 
higher income per capita, refrained from religious practices and were 
politically left-oriented. According to the survey, 44 per cent of Poles had 
negative attitudes towards Muslims, 23 per cent had a positive attitude and 
33 per cent were indifferent. Although the survey was conducted a few 
weeks after the terrorist attack on the French weekly Charlie Hebdo, more 
than half of respondents did not have negative feelings towards Muslims 
at that time; what is more, the results were more or less the same as those 
obtained a decade earlier (CBOS 2015a: 1; Feliksiak 2015: 1).3

In mid-May 2015, when the first information about the influx of migrants 
into southern Europe appeared, most Poles agreed that people affected by a 
military conflict, regardless of where they were from, should be allowed to 
find shelter in Poland. A closer analysis shows that 58 per cent of respondents 
claimed Poland ought to receive such migrants until they could return to their 
country of origin and 14 per cent believed they should be allowed to settle 

2	  The Public Opinion Research Centre is one of the most important centres of its kind in Poland. 
Established in 1982, it is directly supervised by the Polish Prime Minister. Surveys are usually conducted 
on a representative random sample of approximately 1,000 adult Poles by face-to-face interviews. 
3	  Generally, the surveys are presented in Polish; some, however, are also in English, yet in a much 
shorter version, so both sources are used. 
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in Poland. Altogether, 72 per cent of respondents approved of the presence 
of refugees in some form in Poland (with 21 per cent against). However, 
the answers to other questions revealed that, in fact, Poles distinguished 
between refugees according to their place of origin. Respondents were more 
eager to grant international protection (refugee status) to Ukrainians fleeing 
the armed conflict in their homeland (moderate and strong support shared 
by 46 per cent; 36 per cent against) than to refugees from the Middle East 
and Africa (33 per cent in support; 53 per cent against).4 Moreover, most 
respondents expressed moderate rather than strong support for the idea 
of taking in refugees from both regions (CBOS 2015b: 1–2; Kowalczuk 
2015a: 2–3), which should have served as a warning that in many cases this 
acceptance was declarative only. 

It is noteworthy that much the same results held true for immigrants (that 
is, not refugees). As the June 2015 survey showed, generally speaking, 
there was approval of the presence of migrants in the Polish labour market, 
although more than half of respondents wanted American and Western 
European migrants, followed by those wanting Ukrainians (38 per cent) 
and representatives of other nations that had long been present in Poland 
doing poorly paid jobs: Vietnamese, Belarusians and Russians (30–32 per 
cent); Africans (26 per cent); Turks (20 per cent); and Arabs (14 per cent). 
At the same time, most Poles (52–62 per cent) found the presence of Turks 
and Arabs disadvantageous (CBOS 2015c: 1–2; Kowalczuk 2015b: 7). 

Returning to refugees themselves, the May 2015 survey recorded a relatively 
high level of acceptance of refugees coming to Poland. After this time, as 
the immigration crisis in Europe unfolded, Poles grew reluctant to accept 
newcomers, with most subsequent surveys showing a decline in support 
and an increase in unwillingness to accept refugees settling in Poland (for 
detailed data, see Table 3.1). At the same time, it is difficult to say to what 
extent the respondents associated refugees with those from Asia and Africa 
only (these kinds of data are included in Table 3.2) or whether that included 
Ukrainians. Looking at the data for ‘Ukrainian refugees’ from 2016 to 
2018, the level of acceptance of these people coming to Poland is much 
higher than for other groups, yet slowly decreasing.5 Table 3.2 also differs 
from Table 3.1 in that in the former the respondents were informed that 

4	  Interestingly, former Polish prime minister Beata Szydło suggested such a strategy—unjustifiably 
treating Ukrainians who were needed in the Polish labour market as refugees. 
5	  At the beginning of 2016, 61 per cent of Poles supported receiving Ukrainian refugees in Poland 
and 31 per cent were against; in April 2017, this ratio was 55:40 and, in mid-2018, 56:35 (with the rest 
undecided). 
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these refugees had already arrived in an EU country, thus the investigation 
was also about the degree of solidarity Poles had with other European states. 
It appears, however, that this factor did not play a crucial role here: in all 
the cases analysed the percentage of respondents ready to give refugees 
(temporary) shelter in Poland without knowing where they were at the time 
(Table 3.1) outnumbered those for whom solidarity was implied (Table 3.2). 
It is therefore tempting to say the results are not so much about solidarity as 
about the African or Asian origin of these migrants.

Table 3.1 Poles’ attitudes to receiving refugees in Poland, 2015–18 (per cent)

Attitude May 
2015

Aug. 
2015

Dec. 
2015

Apr. 
2016

Sept. 
2016

Dec. 
2016

Oct. 
2017

June 
2018

Allow settlement 14 6 5 3 4 4 4 5

Allow temporary stay 58 50 37 30 40 40 29 29

No refugees 21 38 53 61 52 52 63 60

Unsure 7 6 5 6 4 4 4 6

Source: Author’s elaboration based on data from Public Opinion Research Center 
(CBOS, 2015–18). 

Table 3.2 Poles’ attitudes to receiving refugees from Africa or the 
Middle East via EU countries, 2015–18 (per cent)

Attitude May 
2015

Oct. 
2015

Dec. 
2015

Apr. 
2016

Sept. 
2016

Dec. 
2016

Oct. 
2017

June 
2018

Strongly supportive 3 7 5 2 3 3 4 5

Moderately supportive 30 36 25 23 25 25 16 17

Moderately opposed 32 21 30 28 28 27 23 26

Strongly opposed 21 30 34 43 39 40 52 46

Unsure 14 6 6 4 5 5 5 6

Source: Author’s elaboration based on data from Public Opinion Research Center 
(CBOS, 2015–18).

As we can see, certain events (such as acts of violence) in Western Europe 
provoke respondents to express stronger reluctance to help refugees—as was 
the case, for example, in the December 2015 survey, carried out soon after 
the terrorist attacks in Paris. Compared with the data gathered two months 
earlier, the percentage of those supportive of accepting refugees in Poland 
dropped rapidly from 43 per cent to 30 per cent, along with a simultaneous 
sharp increase in respondents opposing this idea (from 51 per cent to 64 per 
cent). This was a turning point: since that moment, the percentage of those 
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who are ‘definitely against’ receiving refugees in Poland has consistently been 
higher than the aggregated percentage of those moderately and strongly 
supportive of this idea (Głowacki 2017: 1). 

From the second half of 2018, fewer surveys were conducted about 
refugees. Yet, it is not difficult to observe that Poles’ attitudes to them 
continued to harden, with the October 2017 survey showing that as many 
as three-quarters of respondents opposed receiving refugees in Poland and 
only 20 per cent were supportive (most of whom showed only moderate 
support). At the same time, two surveys carried out by a different research 
centre6 revealed an interesting indicator of how solid respondents’ opinions 
were, as they were asked whether Poland should receive refugees if there was 
a threat of losing EU funding if they did not. In mid-2018 the percentage 
of those who would be against having newcomers in Poland even with 
this hypothetical loss was 75 per cent. This attitude received confirmation 
of sorts in another survey, which found that as many as 51 per cent of 
Poles would rather leave the EU than receive refugees. To grasp the full 
significance of this result, one needs to know that Poles were then (and still 
are) among the greatest supporters of the EU; in December 2017, 83 per 
cent wanted Poland to remain within the union and only 11 per cent were 
opposed. As noted, this issue was not included in the CBOS surveys after 
June 2018, returning only in September 2021—at the same time as the 
growing crisis at the Poland–Belarus border. 

Leaving aside scepticism or even aversion on the part of Poles towards the 
reception of refugees from Africa or Asia—which, after all, are the regions 
identified by respondents from which people movements have negative 
consequences—it is worth emphasising the serious divergence among 
respondents depending on whether refugees were an imagined or a real 
entity, heading towards the European Union or already within its borders. 
Not for the first time, it appears that the phenomenon presented in the 
abstract leads to more positive declarations from respondents than when 
refugees are at the border and identified with real, including personal, costs. 

6	  Both surveys were conducted by the Kantar Millward Brown Agency, part of the international 
Kantar network, based in London. 
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Ukrainian labour migrants in Poland 
since 2014
Since the annexation of Crimea and the start of the war in Donbas by 
the Russian Federation in 2014, as well as Ukraine’s steadily deteriorating 
economic situation, there has been an increased influx of Ukrainians in 
Poland. Despite the military context, almost all those who arrived in Poland 
between 2014 and 2021 did so for economic reasons, usually without taking 
steps to obtain refugee status. The intense rate of growth in the number of 
Ukrainians in Poland in the first years of Russian aggression saw Poland 
become a global leader in the inflow of seasonal, short-term workers in 
2017 (OECD 2018: 26–27). For Poland, traditionally an emigrant country, 
this was an unusual phenomenon, which was explained by an expert from 
the Polish think tank the Centre for Eastern Studies as follows:

The current influx of short-term migrants has been possible due 
to the specific confluence of ‘pull’ factors (a very liberal system for 
the employment of foreigners in Poland geared to one geographical 
direction—the Eastern Partnership countries) with ‘push’ factors: 
the situation of shock in Ukraine after the outbreak of war and 
economic collapse in 2014–15. In addition, many Ukrainian 
migrants left Russia for Poland due to the Russian aggression. Other 
important factors attracting Ukrainian citizens to Poland are the low 
travel costs, the ability to maintain family ties in Ukraine, extensive 
migration networks, and similarities of language and cultural 
closeness. For this reason, one of the terms given to the current wave 
of migration from Ukraine to Poland is ‘local mobility’, meaning 
a specific system of frequent short-term journeys to Poland, and 
where at the same time spending within the country of residence is 
limited, and living activities are concentrated in Ukraine, as opposed 
to migration in the classical sense, which assumes a permanent 
change of the centre of life activities. This conglomerate of factors 
has resulted in a  noticeable worldwide boom in the short-term 
migration sector.

(Jaroszewicz 2018: 6)

This ‘local mobility’ has made it difficult to estimate the number of 
Ukrainians working in Poland. In 2020–21, calculations were made more 
difficult by the outbreak of the Covid-19 pandemic, which forced some 
migrants to return to Ukraine. At the beginning of February 2022—that 
is, shortly before Russia’s invasion of Ukraine—the number of Ukrainians 
in Poland was estimated at 1.5 million (Wojdat and Cywinski 2022: 50). 
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It is worth mentioning that the EU dimension was present here, too, 
as Ukrainians qualified for visa-free entry and travel for three months 
within the Schengen Area. In the demographic structure of this stage of 
migration, there was a noticeable predominance of men, often working in 
construction.7 Over time, some migrants began to bring their families to 
Poland, which translated into, among other things, changes in the ethnic 
structure of school classes: within a few years, the percentage of Ukrainian 
children and youths studying in Polish schools reached the level of a few or 
even a dozen per cent. This could signal that some families were considering 
settling in Poland permanently. Women arriving in Poland most often 
worked as domestic helpers, carers of the elderly, in orchards and in minor 
public services. Mention should also be made of tertiary students, who in 
some institutions constituted a noticeable proportion of those gaining an 
education in the country. 

It is important to note that Poles and Ukrainians generally coexisted 
happily, although of course there were a number of incidents, including 
misdemeanours and crimes: fraud against Ukrainian workers, various 
forms of exploitation of their difficult social and economic situation, and 
sometimes abuse and assaults of Ukrainians based on their nationality 
(sometimes relating to the difficult history between the two countries).8 
Overall, however, until February 2022, when the more intense influx of 
Ukrainians began, the initial stages of the Ukrainians’ integration were 
successful. It is important to keep in mind the broader context of this 
population movement: a rapid, large influx of labour migrants into a society 
long untamed by ethnic diversity.9 At the same time, Ukrainians tend to 
assess the situation through the prism of a different set of variables to Poles. 
On the one hand, they place greater emphasis on the financial advantages 
of staying in Poland (which are mutual as the Polish economy also benefits 

7	  After 24 February 2022, some returned to Ukraine to enlist in the territorial defence forces or join 
the army, which had an immediate impact on the Polish construction industry, as they were then replaced 
almost exclusively with women and children. 
8	  Perhaps the most important event in this regard is the antagonism relating to the so-called Volhynian 
massacres of 1943–45, when up to 100,000 Poles were (often brutally) murdered by Ukrainian nationalists. 
The problem here is not only the memory of these events, which is still alive in some places and maintained 
through intergenerational transmission, but also the perception of this crime by contemporary Ukrainians, 
which differs from that of the Poles. 
9	  A phenomenon that may have further hindered the course of this familiarisation in many Polish 
cities is the tendency—active in the past dozen or so years—to emphasise their alleged, rather than real, 
multiculturalism as an element of urban marketing strategies. This phenomenon was neatly captured in 
the title of a book on one Polish city: On the Multiculturalism of Monocultural Wrocław (Dolińska and 
Makaro 2013). 



53

3. IMMIGRANTS UNWELCOME IN POLAND?

from the Ukrainians’ presence in the labour market), while on the other, they 
pay more attention to Polish behaviour affecting individual Ukrainians—
their fellow nationals. A report by the Association of Ukrainians in Poland, 
for example, draws attention to acts such as the negative campaign against 
migrants, targeted attacks and beatings (Tyma 2019: 27–33). In other words, 
acts of resentment or violence on the part of Poles towards Ukrainians, even 
if few in number, affect individuals, whose testimonies (for example, on the 
internet) can influence their own and other Ukrainians’ sense of security. 

Migration crisis at the Poland–Belarus 
border, since summer 2021
Another challenge Poland faced was the so-called migration crisis at its border 
with Belarus. The widespread use of the term should be understood as an 
attempt by Belarus to destabilise the social and political situation in Poland, 
Lithuania and Latvia, and—as a consequence—in the countries of Western 
Europe, by directing there in the summer of 2021 a stream of migrants from 
Asia and Africa (particularly, from Syria, Iraq, Afghanistan and Congo). 
Belarusian President Alexander Lukashenko is directly responsible for this, 
but at least tacit approval must have been given by his political patron, 
Russian President Vladimir Putin. The plan was initially carried out under 
the pretext of these migrants spontaneously making tourist visits to Belarus, 
but relatively quickly, Polish authorities discovered the real intention: the 
deliberate importation of large numbers of migrants, who, for a high fee, 
were promised passage to the borders of the European Union. The essence 
of this crisis can be described on several interrelated levels. 

First, there is the international context—that is, the attempt to destabilise 
the countries of the European Union and the growing tension between 
it and Belarus (with Russia in the background). This was driven by the 
EU’s refusal to recognise Lukashenko’s fraudulent re-election as President 
of Belarus and, therefore, the lack of prospects for political and financial 
support for his regime, combined with the help the EU offered to the 
Belarusian opposition, creating an artificial (and geographically odd) 
migration route from the Middle East to Western Europe. 

Second, the challenge was thrown down to Poland (and Lithuania and 
Latvia) to protect the EU’s external borders. The involvement of Belarusian 
services—initially offering all kinds of support to the ‘tourists’ and later 
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acting as a barrier to those who decided to abandon their plan to enter the 
EU and tried to return to Belarus—created a peculiar situation: migrants 
were pushed (often even physically shunted) by officers from both countries 
between the Polish and the Belarusian sides of the border. Further context 
is provided here by Poland’s multifaceted dispute with EU institutions over 
several years: tensions with the European Council over the way it went 
about deciding which countries would accept migrants under the relocation 
regime, challenges in the Court of Justice of the European Union, along 
with concerns about the rule of law and the Polish judiciary expressed by 
some EU bodies. This translated into the reluctance of Polish authorities to 
seek assistance from the relevant EU entity, Frontex, even though it is based 
in Warsaw. Poland’s refusal to accept refugees during the 2015 migration 
crisis also has significance here. 

The third, and most important, point is the serious humanitarian crisis 
created at the Poland–Belarus border. Poor weather, difficult (forest and 
marshy) terrain and chronic shortages of food, water, medicines, warm 
clothing and cleaning products led to at least a dozen deaths among the 
migrants, not to mention the physical and mental health costs paid by 
an incalculable number of people for their journey to Western Europe. 
The enormity of the cruelty meted out to migrants by the services of 
both countries has been documented in reports by various organisations, 
including Amnesty International (2022). Significantly, many of these 
costs would have been avoided if the Polish Government had not banned 
nongovernmental organisations (NGOs), medical services, volunteers and 
journalists from entering 183 villages along the Poland–Belarus border 
where the refugee drama unfolded (and where a state of emergency was 
in place from 2 September 2021 to 30 June 2022). Those who wanted to 
deliver food or medicines to the migrants faced harassment from officials, 
as well as the possibility of being charged with aiding and abetting the 
crime of illegally crossing the border. At some point, it became clear that 
Warsaw’s plan for resolving this crisis boiled down to making life difficult 
for migrants to serve as a deterrent and minimise illegal crossings until 
a wall could be completed along a considerable part of the border in July 
2022. Interestingly, it has become clear that this barrier cannot stop the 
illegal crossings; all it can do is limit their number and make the whole 
process more technically complicated. 

This strategy had its origins not only in the tensions between Warsaw 
and Brussels, but also—and this is the fourth point—in the attitudes of 
the Polish public towards accepting refugees. According to a survey from 
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September 2021, when the crisis on the border was already several months 
old but still far from its peak, 9 per cent of respondents agreed that Poland 
should accept refugees from countries experiencing armed conflict and 
allow them to settle and 33 per cent declared their readiness to accept 
such people until they could return to their country of origin. Meanwhile, 
48 per cent did not support this scenario under any formula (10 per cent 
were ‘unsure’). Moreover, support for refugees from the border being able 
to apply for asylum in Poland was expressed by 33 per cent of respondents, 
with 52 per cent opposed (15 per cent of respondents had no opinion on 
this issue) (CBOS 2021: 1). 

Finally, the crisis revealed the limitations of the European Union when 
it comes to its potential to influence Poland, as well as its willingness to 
provide institutional assistance to migrants (cf. Kwapisz 2021). As with 
the 2015 migration crisis, deeper questions were again raised among the 
general public, experts and academia about the functioning of EU border 
mechanisms (de-bordering versus re-bordering processes), the effectiveness 
of the protection they provided and the price the EU’s authoritarian 
neighbours demanded to help in solving a problem—including one that, 
as in the case of Belarus, they had themselves created. Also highlighted was 
the contrast in the attitudes of the Polish authorities and society, as well as 
of other EU countries and the EU itself, towards migrants from Asia and 
Africa compared with the reception of refugees from Ukraine, to whom 
EU borders have been widely opened. This theme will be discussed in the 
next section. 

Ukrainian refugees in Poland since 
24 February 2022
On 24 February 2022, Russia’s aggression against Ukraine began—or, 
rather, intensified—creating a new geopolitical reality, part of which was 
the arrival in many countries on the European continent of people fleeing 
Ukraine. It is worth mentioning that, as far as its genesis is concerned, this 
crisis is different from those experienced in recent decades when refugees 
from the former Yugoslavia, Afghanistan, Iraq, Libya and Syria were arriving 
in Western Europe, escaping wars involving or even provoked by states of 
the prosperous Global North. A difficult political and economic situation 
also prevailed in places where the West replaced colonial practices with neo-
colonial ones (Becker and Becker 2018: 4–7). As for the war in Ukraine, 
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although Western and Global North states are involved there, too, it is 
difficult to suggest they caused the conflict (even though there are plenty 
who believe that NATO, which has supported Ukraine, is partly to blame 
for Russian aggression) or the underlying (neo-)colonial practices. 

With the start of hostilities, the first refugees began to appear on the 
Poland–Ukraine border; from the very beginning, they were met with great 
kindness from Polish society. Particularly noteworthy was the spontaneous 
mobilisation of ordinary people who went to the border, offering food, 
clothing and sometimes a room in their own homes to the newcomers. 
Many collections of money, food, cleaning products and first-aid items 
for refugees, as well as for those who remained in Ukraine, were organised 
throughout the country. A great deal of work was done by a multitude 
of volunteers (including foreigners) who were active at railway stations or 
reception points. Private entrepreneurs, companies, churches and various 
public institutions such as kindergartens, schools and universities also 
showed generosity. Local municipal authorities launched assistance programs 
and small-town and village communities provided various forms of support. 
Of great importance was the introduction of a simplified procedure for 
refugees to cross the Polish border, the enactment by the parliament in 
mid-March 2022 of a special law regulating the stay of refugees in Poland 
(early implementation of the EU’s Temporary Protection Directive), as 
well as other actions addressing the needs of newcomers (the right to free 
travel on public transport, financial allowances for registered persons with 
children under 18 and so on). However, many felt that the involvement of 
the Polish Government was, at least in the initial stage of the crisis, less than 
was expected (Kwapisz and Dębicki 2022); most of the work was done by 
local governments and NGOs (both of whom, for political reasons, had 
long been deprived of financial support by the central administration) or 
by activists and individual volunteers. It should be noted that considerable 
assistance was also provided by Ukrainians, approximately 1.5 million of 
whom were already living in Poland, who often provided the newcomers 
with accommodation and food and helped them take their first steps on 
Polish soil, deal with formalities or find work.10 All of this meant there 
was no need to set up refugee camps in Poland (as of the beginning of 
October 2022). 

10	  For example, in a survey conducted at the end of April 2022, 23 per cent of refugees admitted that 
they lived with acquaintances or family from Ukraine; 46 per cent of respondents found accommodation 
with the help of Ukrainian friends living in Poland (Union of Polish Metropolises 2022b: 18–19). 
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It is difficult to present here statistics showing the scale of Ukrainian 
migration  to Poland, as the situation remains dynamic and various 
institutions employ differing methodologies to collect data. However, it 
can be said that, at the beginning of October 2022—that is, seven months 
after the start of the regular war—almost 6.75 million Ukrainian refugees 
had arrived in Poland. Some 4.96 million of these people would manage 
to return to Ukraine11 or move on to other countries, so the number of 
refugees remaining in Poland by the end of May was about 1.5 to 2 million.12 
The  extent of the relocation, which significantly hampers estimations, is 
evident, for example, in the fact that on 15 June 2022, 24,300 people arrived 
in Poland from Ukraine, while 25,000 went in the opposite direction.13 
In contrast, at the end of February and the beginning of March 2022, more 
than 100,000 people were arriving in Poland daily from Ukraine (sometimes 
up to 125,000), with very few going in the opposite direction. According 
to Ukrainian migration researcher Natalia Kovalisko (2022), more than 
150,000 refugees a day were leaving Ukraine at the time. 

An interesting source of data on the location of refugees was an April 2022 
study by experts at the Paweł Adamowicz Centre for Analysis and Research 
of the Union of Polish Metropolises (in Polish: Centrum Badań i Analiz, 
Unia Metropolii Polskich im. Pawła Adamowicza), who, based on the geo-
trapping method, established the most important quantitative indicators, 
such as how much the population of the largest Polish cities had increased 
in the previous weeks. Their report said that some Polish metropolises had 
experienced a significant increase in population—for example, Rzeszów 
(by 53 per cent), Gdańsk, Katowice and Wrocław (23–25 per cent), and 
Kraków and Warsaw (18–19 per cent). Thus, the percentage of Ukrainians 
in the population of many Polish cities had increased to 20–25 per cent 
(in Rzeszów, to 35 per cent), meaning they now made up about 8 per cent of 
the country’s population (Wojdat and Cywiński 2022)14—a result that had 
been achieved in just eight years. 

11	  Both figures (for 2 October 2022) are from the Polish Border Guard. 
12	  This figure was taken from other findings: that there were about 3.37 million Ukrainians in Poland 
at the end of May (Union of Polish Metropolises 2022a: 8), yet an estimated 1.5 million of these had 
arrived before 24 February 2022. 
13	  By 2 October 2022, for example, the respective numbers were 24,800 and 30,400 people (according 
to the Polish Border Guard). 
14	  As an update to this report suggests, at the end of May, the cities with the highest percentages 
of Ukrainians (before and after 24 February) were: Rzeszów (37 per cent), Wrocław (28 per cent) and 
Gdańsk (24 per cent). In absolute numbers, Warsaw dominated (about 343,000 people), followed by 
Wrocław (250,000) and Gdańsk (ca. 150,000). Generally, the update shows that the highest number 
of Ukrainians (3.85 million) and their highest percentage of the population (9 per cent) were recorded 
in April 2022 (Union of Polish Metropolises 2022a: 8, 15). 
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From the very first involvement of so many Poles in helping refugees, the 
question was repeatedly raised of how long such mobilisation and generosity 
would last. This was based on the assumption that such gestures, driven 
by fear or compassion, would eventually fade and meet fatigue-induced 
resistance. There were also questions about the long-term prospects for 
such coexistence—particularly in terms of the care and benefits provided to 
refugees by the Polish State. There was no shortage of voices saying that, in 
time, Poles would become indifferent to events in Ukraine and the fate of 
the migrants and become more concerned with the challenges in their own 
lives. In view of this, it is worth tracing the attitudes of Poles towards the 
war in Ukraine and the refugees arriving from there over recent months. 

Just a few days after the start of hostilities by Russia (between 28 February 
and 10 March), CBOS pollsters asked Poles whether Poland should accept 
Ukrainian refugees from conflict areas. To this question, 57 per cent of 
respondents answered strongly in the affirmative and a further 37 per cent 
offered moderate support, giving a total of 94 per cent support (3 per cent 
answered ‘unsure’). The survey release notes reported that, since August 
2015—that is, since CBOS began to monitor the issue—the attitude of 
Poles to asylum seekers from Ukraine had never been so unambiguously 
positive. By March 2022, support for the acceptance of Ukrainian refugees 
reached a maximum of just 60–62 per cent, of whom only a minority 
expressed strong support (CBOS 2022a: 2; Felisiak and Roguska 2022: 8). 
Importantly, a very high level of support for accepting refugees (91 per cent 
of respondents) was recorded two months later, at a time when it would 
be expected that openness motivated by the freshness of a given experience 
would be waning. In addition, 63 per cent of respondents declared that they 
or someone from their household had helped refugees; most often this was 
material and financial assistance (CBOS 2022b: 1; Feliksiak 2022: 4, 7). 
The survey in early July showed that Poles maintained their support: 34 per 
cent of respondents strongly believed Poland should receive Ukrainian 
refugees and 50 per cent declared moderate support (CBOS 2022c: 3; Scovil 
2022: 5). Similar results were obtained in the early September survey, with 
a slight decline in support compared with the first survey measurements. 
A different perspective was provided by a Kantar15 survey, to which 52 per 
cent of respondents believed war refugees from Ukraine should stay in 
Poland as long as necessary. Another 26 per cent thought they should be 

15	  The survey was conducted on 3–6 June 2022 by computer-assisted telephone interviews on a 
representative sample of 1,000 adult Poles. 
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temporarily hosted in Poland and then relocated to other EU countries 
(Janicki 2022). It is worth interpreting this indicator through the prism 
of the 2015 migration crisis, when 50–70 per cent of respondents believed 
Poland should not receive refugees who had come to EU member states 
from Africa or the Middle East (see Table 3.2). 

Some issues, however, have already emerged that could lead to tensions 
between Poles and refugees—related to the burden on the welfare system, 
competition in the labour market (including the ‘Ukrainisation’ and 
‘de‑Polonisation’ of some sectors), changes in the demographic structure 
of the population towards its feminisation (as the majority of newcomers 
are women), deterioration in the quality of primary and secondary schools 
(already overpopulated before February 2022), proposals to give Ukrainians 
the right to vote in local elections or grant them citizenship, unsettled 
historical issues, and so on. In October 2022—that is, after seven months 
of Ukrainian refugees in Poland—there were serious signs of indifference 
(clearly visible, for example, in a decline in donations to Ukrainian charities) 
and even boredom with the issue. Additionally, increasing numbers of 
Poles were asking why their state should continue to support the refugees 
financially, especially when—it has sometimes been claimed—some of 
them were displaying a high standard of living. The situation is further 
complicated by the continuing rise in inflation, as well as expected increases 
in the price of energy, which together are not a good omen for the migrants. 
This assumption is confirmed empirically: in July 2022, 38  per cent of 
respondents strongly or moderately believed that accepting refugees from 
Ukraine in Poland would be economically beneficial for the country in the 
long run, with 46 per cent disagreeing (CBOS 2022c: 3; Scovil 2022: 7). 
This suggests support for refugees is based on humanitarian rather than 
economic grounds, which is borne out by other results: 78 per cent of 
those surveyed would like Ukrainians to return home when the war is over, 
with only 6 per cent wishing them to stay in Poland permanently (Scovil 
2022: 8). To grasp the scale of possible antagonisms in the future, one must 
juxtapose these figures with the results of a UN study conducted between 
mid-May and mid-June 2022, which found that as many as 79 per cent of 
Ukrainian refugees living in Poland planned to stay there in the near future 
(UNHCR 2022: 16). Clearly, these responses are based on the present 
situation—Ukraine still engulfed in war—yet one must ask: How many of 
these people would like to settle in Poland permanently, especially if the war 
drags on? And will they continue to be welcome there?
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For the time being, however, the evidence cited so far shows the level of 
involvement of ordinary Poles in helping Ukrainians, even if it is not as 
massive as the sometimes almost euphoric media reports might suggest. 
This picture contrasts with the scale of declarations of support that were 
offered to Syrians or Iraqis stuck on the border with Belarus, leading us 
to the next point of consideration: the reasons for this clear preference for 
refugees from Ukraine. 

Two sorts of refugees
Countries receiving refugees cannot ignore the fact that some of them will 
want to tie their lives to their new place of residence. The issue of the two 
sorts of refugees that appeared at the Polish border raises several questions. 
The first, ethical question is: is it fair to allow countries that have been 
invaded or engulfed in war to be drained of their population? The second, 
economic question relates to the receiving state’s budget: will it benefit or lose 
from the influx of refugees? The third question is related to demographics 
and whether depopulation in the receiving state (due to emigration and/
or a falling birthrate) can be counteracted by the newcomers. The fourth, 
strategic question asks: is it to the receiving country’s advantage that a given 
state (Ukraine, Iraq, Somalia, etc.) will lose some of its human potential—
so important when the time for reconstruction comes?16 These dilemmas 
have been approached in various ways, yet the discussion always ends with 
a fifth question (of a sociocultural nature)—about the course, pace and 
depth of refugee integration into the receiving population. This has been 
heightened by the warm welcome given to refugees from Ukraine—which 
has proved to be more lasting than expected—in contrast with the reception 
of those stuck on the border with Belarus, who are, apparently, considered 
less deserving. 

This thesis was confirmed by the results of a survey carried out at the beginning 
of May 2022. To the question ‘Do migrants and refugees attempting to 
enter Poland via the border with Belarus deserve the same assistance as 
refugees from Ukraine?’, 35 per cent of respondents answered ‘definitely 

16	  Observations so far suggest that for Ukrainians in Poland, the following are unlikely to return to 
Ukraine even when the war is over: families with children attending school or university abroad, those 
who have received higher education, who speak a foreign language, have high incomes and are more 
mobile (Kovalisko 2022)—that is, the types of people who have extraordinary potential for helping 
reconstruct the postwar state. 
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not’ and a further 25 per cent answered ‘possibly not’; 14 per cent answered 
‘definitely yes’, with 21 per cent offering moderate support (Danielewski 
2022). Given the considerable real and symbolic support offered to 
Ukrainians, questions about these responses inevitably arise. Debates in the 
Polish media and academia have offered a number of explanations but, in 
the absence of empirical research, such claims must remain hypotheses—
although they do seem to have quite strong foundations in many years 
of observation of everyday interethnic relations in Poland. The claims of 
several authors outlined below also fulfil several theoretically constructed 
attributes of state borders today: sacralised, racialised, historicised, gendered 
and geopoliticised (Dębicki et al. 2022: 13–16). 

The first of these attributes is important because we are dealing (it is 
presumed) with predominantly Muslim people on the Poland–Belarus 
border. The Islamophobia violently provoked by some Polish politicians in 
2015 and since successively strengthened has reached a high level in Poland 
(Bobako 2017)—so much so that this issue could in principle close the 
case. Meanwhile, in the context of Ukrainians, it need not be said that most 
are nominally Christian, nor does it matter much that they are generally 
Ukrainian Orthodox or (much less frequently) Greek Catholic; the fact 
that they are not Muslim is implicitly sufficient. Thus, the importance of 
this factor seems to be revealed primarily on cultural grounds, in the form 
of expectations about difficult daily interethnic coexistence, conditioned 
by the assumed norms of social life formulated by Christianity and Islam, 
rather than on strictly religious grounds. 

Second—and strongly connected to the previous point—the borders 
are racialised. Syrians, Afghans and citizens of many other countries are 
representatives of cultures and civilisations other than those with which 
the statistical Pole is familiar. Indeed, based on some of the dehumanising 
statements made about Muslims in the domestic public sphere, the Polish 
authorities could be accused of racist attitudes. According to Legut and 
Pędziwiatr (2018), there is a discursive construction of cultural otherness 
of the migrant-Muslim-terrorist-jihadist-rapist, which is presented as the 
antithesis of Europeanness, confirming the coherence of European identity 
in tension with its Stranger. Meanwhile, Ukrainians are Slavs, culturally 
close to Poles, with whom they have been learning to live for several years, 
with some success. 
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Third, in terms of the historicisation of borders, somewhere deep in the 
collective Polish psyche lies the concept of Kresy. Sometimes inadequately 
translated as ‘Borderlands’, Kresy these days refers to primarily an area that 
was part of interwar Poland, taken over by the Soviets in 1945 and, after 
the collapse of the USSR, divided between independent Lithuania, Belarus 
and Ukraine. This is by no means a matter of territorial revisionism inspired 
by Russian aggression, but a conviction that, by helping Ukrainians, the 
Poles are engaging in a cause that is in a sense also ‘theirs’. This point was 
inadvertently and metaphorically touched on by Ukrainian President 
Volodymyr Zelenskyy when, at the beginning of the war and in the context 
of Polish hospitality, he told the Sejm (lower house) of the Republic of 
Poland that between the two nations ‘there are no more borders’ (Zelenskyy 
2022).17 The persistence of this feeling may also be fostered by common 
references to Ukraine as the ‘brotherly nation’ (which, incidentally, is not 
unintentional in the context of the nature of Polish–Russian/Ukrainian 
coexistence in the Kresy). Needless to say, there is no equivalent feeling in 
the context of those refugees on the Poland–Belarus border.18

Another point related to the previous thoughts is that borders are gendered. 
Indeed, in the case of refugees on the Belarusian border, their demographic 
structure is also important, with young men making up the highest 
proportion. Situating them in the context of ‘male vitality’ seems to be one 
of the more important stereotypes here, which, moreover, among Polish men 
often transforms into images of Muslim (read: African or Asian) immigrants 
gaining ‘easy access’ to Polish women. It is worth noting that this theme has 
also been exploited in Germany, following numerous assaults (including 
sexual ones) on women around New Year’s Eve 2015 in many cities there 
(Kosnick 2019: 172–73). Meanwhile, almost all the Ukrainian victims of 
the Kremlin’s aggression who have fled to Poland are women and children 
(about 95 per cent). 

The fourth factor has a clear geopolitical face. Ukrainians are fleeing an 
aggressor which, in the Polish experience and in projections of the country’s 
future, occupies a particularly prominent place on the scale of hostility. It is 

17	  The crucial part of the President’s speech was: ‘Just in one day, on the first day of the war, it became 
clear to me and to all Ukrainians, and, I am sure, to all Poles that there are no more borders between us, 
between our nations. No physical ones. No historical ones. No personal ones’ (Zelenskyy 2022). 
18	  However, while treating the borders as ‘nationalised’, it should be remembered that there is serious 
historical antagonism between Poles and Ukrainians relating to the Volhynian massacres of 1943–45 (see 
Note 8). It is difficult to make far-reaching predictions here, but four months after the influx of Ukrainian 
refugees to Poland, it appeared that these events were not influencing mass public opinion in Poland. 
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therefore worth recalling that today’s aid is a continuation of the political, 
material and symbolic support Poland gave to Kiev during the Ukrainian 
revolution in 2004–05 and 2013–14. In this sense, the Ukrainians fighting 
a war against Russia are Poland’s allies, fighting ‘for our freedom and 
yours’—that is, affirming a romantic ideal strongly inscribed in the native 
tradition, and marking their European aspirations with blood.19 Meanwhile, 
the oppressor from whom Africans and Asians are fleeing is drawn from a 
high continental–civilisational level of generality and, therefore, as good as 
undefined. The oppressor is some amorphous figure, located thousands of 
kilometres away, in parts of the world where ‘something evil happens all the 
time anyway’. 

The geopolitical element is difficult to separate from the institutional; 
nevertheless, as a separate, fifth argument, it is important to point out 
several places where the two overlap. While the functioning of borders is 
institutionally regulated, the European Union

appeared to be unprepared for the migration challenge, and its 
asylum system failed to guarantee the access to verify the legal claims. 
Both the  governments and the EU representatives introduced or 
supported a variety of tools to prevent migrants coming from Belarus 
to enter the EU, and, in fact, made them ‘stuck’ in a so‑called no‑man’s 
land: from implementation of states of emergency, ‘legalisation’ of 
pushbacks, to building new fences at the border.

(Dębicki et al. 2022: 14)

While the European Union was rather restrained, seemingly lacking deep 
conviction about the rigorous Polish measures on the Belarusian border, the 
Ukrainian refugees were met with goodwill, including by the inhabitants 
of many other European countries. Refugees from Asia and Africa were 
not helped by the fact that they became inadvertently a tool in the game 
played against the EU by President Lukashenko and his Russian counterpart 
and promoter, Putin. By organising the transfer of people in an attempt 
to destabilise the EU, they blurred the significance of the human tragedy 
taking place on the border, reducing it to a geopolitical game. Finally, in the 
eyes of some Poles, it is not insignificant that Africans and Asians, unlike 

19	  At the same time, it is not only Poland that looks at Ukrainians ‘through Russian glasses’, seeing 
the threat coming from Moscow as real. As Kira Kosnick (2022) argues, the dominant political discourse 
in Germany sees Russia’s current political course as a threat not just to Ukraine, but also to the EU and 
therefore Germany. Consequently, Ukraine and Ukrainians gain much more European support than 
might have been expected before the war—in social, economic and political terms. 
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Ukrainians, are trying to cross the border without authorisation (although 
the deeper reasons for this are not always known or understood by the 
wider public). 

Reflecting more deeply on the reasons for the dissimilarity in the reactions of 
Poland (the state and its officials) and Poles to the two groups of migrants—
those on the border with Belarus and people fleeing Ukraine—it is worth 
adopting a much longer and broader perspective. One could recall two 
important concepts: Fernand Braudel’s ‘history of different lengths’ (Braudel 
and Wallerstein 2009) and the migration model proposed by Stephen 
Castles and Mark J. Miller (2009), both of which provide theoretical tools 
for knowing and understanding the position inherent in other Central 
European countries as well. In so doing, it should be emphasised that it is 
a matter of knowing and understanding the reasons for, and not seeking to 
justify, the way migrants have been treated at the Poland–Belarus border. 

The first of these views directs our attention to stories stretched across three 
different time lines: the ‘traditional’ (short-term) history, oriented to ‘brief 
time spans’ and thus concentrating on individuals and certain events; the 
‘new economic and social history’, referring to ‘cyclical shifts’ encapsulated 
in one or a few decade(s) and therefore known as medium-term history; 
and a ‘history of even more sustained breadth’ (long-term history), which 
spans centuries (Braudel and Wallerstein 2009: 173–74). Following this 
three-element model, Central European countries, including Poland, have 
reproduced significantly different paths to Western Europe and other 
important centres of the West in terms of perceptions of civilisation over 
the past few years, decades and centuries. 

Taking a long-term perspective, these states were never subjected to 
colonialism—an experience that, on at least two levels, fosters familiarisation 
with the ‘ethnic Other’: first, through many years of multigenerational 
contact with it in private and public spaces, which gives rise to sentiments 
such as the one described by French historian Daniel Beauvois (2006: 47) 
as ‘nostalgeria’, which disguises a kind of longing for the ‘idyllic’ world of 
colonised Algeria. This made it possible to look at the presence of people 
from the Maghreb in French social spaces in a broader, less homogeneous 
perspective, even though it, obviously, is not a remedy for all the ills of 
interethnic coexistence there. Second, familiarisation is fostered by the 
awareness that the ‘Other’, having long occupied a position of subordination 
to the coloniser, was intensely exploited by them—a fact that sometimes 
gives rise to a need for expiation, promoting an increased level of acceptance, 
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forbearance or tolerance. It should be stressed again that these factors do 
not, by default, provide a suitable environment for peaceful coexistence, but 
their absence certainly makes it more difficult to achieve such a state. 

A medium-term perspective directs our attention towards the half-century 
after World War II, when Central European countries were part of the 
communist bloc. Unlike Western European societies, they did not benefit 
from the kind of support offered by Turks, Moroccans, Libyans and 
others in the postwar reconstruction of Germany, France and Italy. The 
representatives of these nations—sometimes referred to as guest workers—
thus became co-creators of the European ‘economic miracle’ and bearers of 
the fruits of growth for indigenous Europeans (who thus incurred a debt 
from their ‘guests’), while at the same time contributing to the creation 
of common social spaces, even though they led largely parallel private 
lives. Moreover, going beyond the economic context, we can see that the 
absence of these experiences reinforced the far-reaching ethnic homogeneity 
of several Central European states, including Poland. Indeed, it is worth 
remembering that because of World War II, postwar population transfers 
and the Kremlin-imposed policy of internationalism (‘we are all brothers in 
socialism’), these states became (almost) mono-ethnic in theory (speaking 
of one’s adherence to minority groups was forbidden) and sometimes in 
practice, too (due to real homogeneity in a given society). 

Finally, in terms of recent history, there are three issues to consider. The first 
is the ‘transformation pains’ that are said to have originated from, among 
other things, the too-rapid, too-violent, too far-reaching and insufficiently 
amortised transformations that took place in Eastern Europe after 1989 and 
the skilful exploitation by some local political elites of the resentments that 
arose. Therefore, a right-wing populist turn from insufficiently internalised 
cultural (and economic) liberalism to conservatism has taken place in some 
Central European countries, which preys on resentfulness towards people 
who are markedly different ethnically, religiously or culturally. Second, it is 
again worth mentioning the inadequacy of refugee mechanisms within the 
European Union itself, which lacked the will and conviction to become more 
decisively involved in the Poland–Belarus border crisis. In addition, it had 
already lost considerable moral legitimacy through its previous ‘trade’  in 
refugees with various regimes such as Recep Tayyip Erdoğan’s Turkey and 
Muammar Gaddafi’s Libya. Third, a series of negative experiences with 
multiculturalism (particularly assassinations) in Western countries in the 
past two decades played a huge role in discouraging the acceptance of 
immigrants from distant cultures. 
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One could argue that these events derived from inadequate policymaking—
often erroneously called ‘multiculturalism’—that tended to ghettoise 
newcomers and was driven by a desire for assimilation, ignoring the 
fundamental differences in attitudes towards the host country by successive 
generations of migrants (see Scheffer 2010: 37–49). Yet, it is difficult to 
expect Central European societies, lacking basic experience of interethnic 
coexistence, to apply EU solutions to, for example, asylum procedures 
when they see the dramatic reports coming from Madrid, Paris or Berlin 
in suitably crafted media propaganda. The West’s migration problems have 
been cynically, simplistically but effectively presented as a fate that will also 
befall Eastern Europe unless its states resist the invasion of multiculti and the 
associated ‘political correctness’. To try to understand Central Europe, one 
must remember that it has been less than two decades since the European 
Union’s eastern enlargement in 2004—insufficient time for these societies 
to internalise values that Western EU member states have been wrestling 
with and learning to implement since World War II. 

A framework that could prove instructive in the context of the limited 
openness to migration in Central Europe is Castles and Miller’s classification 
of immigration types, which connects (though not explicitly) with elements 
contained in the Braudel approach. The first (classical) type refers to the 
realities of countries such as Australia, the United States and Canada (that 
is, settler–colonial states), in which everyone who is not a member of the 
relatively small Indigenous populations is a newcomer. Under the second 
(colonial) type, immigration is seen as a result of previous colonialism, as 
seen, for example, in France and the United Kingdom. The third type, 
known from Germany, Switzerland and Belgium, among others, grows 
from a policy of inviting migrants (‘guest workers’). Importantly, none 
of these models fits the specificities of contemporary migration, which is 
essentially amorphous and illegal, thus forming the fourth (hybrid) type 
(Castles and Miller 2009).20 Its qualitative distinctiveness significantly 
limits the possibilities of drawing on previous experiences (not all of which 
are suitable anyway), thus posing a further challenge to Central European 
countries’ ability to develop appropriate solutions to this matter. 

These explanations are intended not to justify the rather frequent attitudes 
in these countries of aversion to newcomers from Asia or Africa, but to 
place these behaviours in a broader context of the long history of migration 

20	  Interestingly, the comments about the amorphous and illegal nature of contemporary migration do 
not apply to the current movements from Ukraine. 
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across other parts of Europe. Also crucial to the whole debate, however, 
is that Central European societies and their elites turned a blind eye to 
the issue of migration until they began to articulate their aspirations for 
EU membership. And, although the countries of the region are still far 
less attractive to migrants from Africa or Asia than Germany, the United 
Kingdom or Scandinavia, the major changes to civilisation—including those 
already being caused by climate change—show that Central European states 
cannot imagine themselves as migrant-free. The region is only beginning to 
think about embracing ethnically diverse societies and still has much work 
to do in this regard. And, although only three decades have passed since the 
wave of democratic change across the region, it is not clear whether these 
states and their societies will be given enough time to catch up. 

The research leaves no doubt: most Poles do not want to accept refugees from 
distant cultures. Moreover, with regard to refugees from their neighbour 
Ukraine, Polish support increased once hostilities were no longer confined 
to irregular skirmishes in a relatively small area of eastern Ukraine and the 
risk of war became a real and geographically proximate threat to their own 
lives. In contrast, in the case of migrants from Asia and Africa—an analogous 
circumstance—their imminent arrival in Poland had a demotivating effect 
on respondents. 

The contrast between the attitude of Poles towards refugees from Syria 
or Iraq and towards those from Ukraine is even more surprising given 
something that a cynical mind would expect to increase support for more 
humane treatment of the newcomers: the fact that most of the former 
would not qualify for international protection in Poland anyway. Moreover, 
those who managed to cross the Poland–Belarus border continued their 
journey to Germany, as was their original intention—unlike the majority of 
Ukrainian migrants. At the same time, many individual Poles wanted to be 
actively involved in helping migrants at the Belarusian border—especially 
once it became clear how high a price they were paying for their decision 
to go to Western Europe—but were prevented from doing so by repressive 
regulations introduced by the Polish state.21 Therefore, when considering 

21	  Many organisations, institutions and individuals, including professionals such as lawyers, doctors, 
translators and others, have been involved in helping refugees on the Poland–Belarus border. However, 
their activities have been hampered by Polish authorities, who, for example, declared this borderland 
a restricted zone (with no entry therein), which certainly deterred other potential helpers. One social 
movement particularly involved in helping refugees (in cooperation with several other social actors) is 
The Border Group (Polish: Grupa Granica), whose report documents many of the events and actions 
that took place on the border with Belarus (see Grupa Granica 2021). 
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the reasons some Poles became so heavily involved in helping Ukrainians, it 
is worth bearing in mind the hypothesis that they wished to redeem at least 
some of the guilt related to their passivity towards the migrants from Asia 
and Africa. 

For the findings of the 2015–18 surveys to be of any usefulness for us in 
understanding events in Poland, there are two powerful circumstances to 
consider. First, few Poles have had direct contact with a Muslim person and 
for those who have, it was most likely with a wealthy, well-educated tourist, 
the sort of person towards whom they would probably have a more positive 
attitude anyway. Second, even a cursory analysis of television coverage22 
reveals that the TV stations most often criticising Poland’s right-wing 
government and supporting the country’s deeper integration with the EU 
based on a set of common values are the same stations that provide detailed 
coverage of Islamist terrorist attacks in Paris, Brussels and London and 
everyday crime involving migrants, rather than highlighting the numerous 
examples of Muslims’ successful integration into and coexistence in Europe 
(including Poland itself ). And even when broadcasters do not exploit the 
failed integration of Muslims with the same devotion as the right-wing 
media, programs can still generate fear, hostility or anger, leading to what 
Monika Bobako (2017: 13) calls ‘cognitive freeze-over which flattens social 
reality and turns it into a playground for the most primitive political forces’. 
Additionally, from about 2015, refugees began to be regarded as people to 
be laughed at or whose condition could be used to offend others.23 (I am 
thinking of the phenomenon of Polish teenagers, who, as the immigration 
crisis of 2015 unfolded, began to insult one another by saying ‘You refugee!’, 
meaning someone alien, poor or worse.)

So, these three factors—lack of direct experience; media reports presenting 
violence and crime as consequences of Muslims’ presence in Europe; and 
the lack of sympathy exhibited by certain peer groups—seemed sufficient 
to create an extremely negative image among Poles of Asian and African 
refugees. Consequently, survey respondents did not want Poland to 

22	  A separate issue is the kind of materials one can find on the internet, which is beyond the scope of 
this analysis. 
23	  There is another linguistic trend among those who have articulated their deep dislike of refugees 
by calling them nachodźcy—a neologism that is difficult to translate. Its essence, however, reverses the 
direction of refugees’ mobility: they do not escape from (their) place but haunt or invade someone 
else’s. The attractiveness of the term may derive from the similarity of its word formation with uchodźcy 
(‘refugees’), with the prefix ‘u-’ simply replaced with ‘na-’. Finally, there exists a vast set of offensive 
expressions that various age or social groups use to refer to people who are not welcome, no matter what 
are the reasons for their coming. 
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welcome people who, as one may hear in informal, everyday conversations, 
‘are going to rape or blow themselves up in terrorist attacks’; and many are 
deeply convinced that their anti-immigrant stance—although immoral and 
politically expensive—is the only one that is legitimate. They believe that 
attempts at integration of people from such different cultural backgrounds 
are doomed, mostly (and this tends to be explicitly declared) because of 
their alleged unwillingness to adjust (although implicitly, this belief also 
questions the competence of Polish authorities and society to carry out 
this process). 

There are some—including various Polish liberal/leftist publications in recent 
years—who criticise those who are reluctant to express positive opinions of 
or welcome non-Ukrainian refugees out of fear of their negative impacts, 
claiming such fears are unfounded because there are so far no immigrants 
in Poland. Such criticism seems pointless, however, as the counterargument 
would be that ‘we don’t need migrants here to imagine what will happen 
once we have them; the reports from Western Europe are enough’. Muslims 
are not only in Poland but also—thanks to news reports of assaults, rapes 
and stabbings—in Polish homes. Consumers of such media are not inclined 
to verify this information; direct experience is redundant or undesired; the 
very possibility of such things happening in Poland seems to be enough 
for these people. If these acts can happen in Madrid, London, Paris, Brussels 
or Berlin, who can guarantee they will not happen in Poland as well? 

Even further from the mark is the effectiveness of arguments in favour of 
accepting refugees from Africa and Asia put forward by some left-wing 
circles at the time to break down the homogeneity of Polish culture, which 
will become more diverse thanks to the newcomers. In the face of real 
fear among a substantial part of the Polish population about the shape of 
interethnic coexistence, this argument appears overly idealistic, ignoring the 
potentially significant social and political costs of accepting migrants from 
culturally distant countries, thus losing credibility in the eyes of opponents 
(see also Scheffer 2010: 33). 

Let there be no misunderstanding: the civilisational and historical 
circumstances responsible for the deep resentment among most Poles 
towards newcomers from cultures perceived as significantly different do 
not justify the lack of empathy and its practical manifestations towards 
those fleeing war or persecution. The problem is all the greater because this 
resentment is sometimes exploited (even sanctified) by those in authority 
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who claim they are merely expressing popular opinion, although, in 
truth, it is sometimes difficult to tell who is inspiring whom. Neither the 
(non‑colonial) history of attitudes towards people coming to Europe from 
distant cultures nor the assistance offered by Poles to Ukrainians in 2022 
can be treated as an excuse for Poles’ passivity towards Asian and African 
migrants. Repeating the claims of some Central European countries that 
they were not the ones who practised colonisation or who invited migrants 
after World War II is politically frivolous and harmful. At the same time, 
ignoring or downplaying the specific Central European experience—as 
happens in Western Europe—is unwise and dishonest. Thus, the discussion 
in this chapter—apart from its ambition to provide the reader with facts 
and figures—shows that determining whether or not refugees are welcome 
in Poland is a more complex matter than the construction of simple survey 
questions suggests. 
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The European long summer of migration of 2015 (Yurdakul et al. 2017: 
345; Davitti 2018: 1173) highlighted the difficulties faced by asylum 
seekers when attempting to reach Europe. The growing externalisation 
of migration controls and deterrence measures introduced by EU 
member states  continues to severely limit spontaneous refugee arrivals. 
Carrier  sanctions, visa requirements and offshore processing attempts 
by countries such as Denmark and the United Kingdom (Tan 2022a, 
2022b) are only some examples of existing deterrence measures pursued 
across the European continent (Moreno-Lax and Vavoula 2022; Moreno-
Lax 2017; Gammeltoft-Hansen and Hathaway 2015: 235). Attempts to 
restrict territorial access to spontaneous arrivals, however, are not limited 
to EU countries nor are they an entirely new phenomenon, since they 
can be traced back to the end of the Cold War (Chimni 1998: 350). They 
build on a fundamental flaw of the global refugee regime—namely, the 
absence of consistent state practice in providing access to protection in a 
state party to the 1951 Refugee Convention (Goodwin-Gill et al. 2021: 

1	  The authors wish to thank Albert Kraler for his comments on some parts of this chapter. This work 
has been partially supported by a Swedish Research Council Grant (VR, 2022-02380).
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298–99). This  uncertainty about how protection should be accessed is 
worsened by the sharp global decrease in protection opportunities provided 
through third-country resettlement, leading to ‘a resettlement gap’ (Solf and 
Rehberg 2021). The Covid-19 pandemic and the responses to it2 have 
further exacerbated the mismatch of protection needs and opportunities 
(Ghezelbash and Tan 2020). 

In response to increasing restrictions on spontaneous arrivals and 
accessible protection opportunities, there has been growing attention to 
the development of new legal pathways to protection. Simultaneously, 
over the past decade, we have also seen a change in the way multilateral 
actors fund humanitarian responses to refugee movements. As a result 
of the decline in aid from traditional bilateral and multilateral donors, 
refugee finance delineates itself as an emerging funding paradigm. The term 
‘refugee  finance’ refers to new financial instruments, from refugee bonds 
to technical assistance funds, aimed at mobilising private capital to achieve 
social impact objectives—in this case, refugee protection. The appeal of 
refugee finance revolves around the need to put in place funding modalities 
capable of bridging the shift from short-term humanitarian assistance to 
longer-term development programming (Zetter 2021). 

Yet, the changes triggered by refugee finance go well beyond mere financing 
modalities. Looking at recent developments at the EU level, we argue 
that with its focus on solutions in the region of origin and on enhancing 
‘active refugee admission policies’ for international protection—such as 
resettlement and complementary pathways—refugee finance plays a key 
role in the implementation of EU policies of containment, externalisation 
and ‘cherry-picking’ of refugees (Westerby 2020). The broader paradigmatic 
shift that we trace, therefore, is in the conceptualisation of international 
protection and the emergence of a new spectrum of refugeehood, with hyper-
vulnerable refugees at one end of the continuum and refugee entrepreneurs 
at the other. This new conceptualisation of refugeehood, as we examine in 
this chapter, is de facto accelerating the end of spontaneous arrivals and 
closing the door to territorial asylum. 

2	  Such as border closures and halting of refugee admission. 
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The emergence of ‘active refugee admission 
policies’ in the EU
Devising innovative ways to protect refugees has long been part of the 
attempts by the international community to improve access to asylum 
and global refugee responsibility-sharing (Hashimoto 2021; Martin et al. 
2019). The events of 2015 gave further impetus to promoting what has 
been conceptualised as ‘active refugee admission policies’ (Welfens et al. 
2019). This umbrella term covers different types of admission policies and 
programs, targeting persons in need of protection, including traditional 
instruments for transferring vulnerable refugees from first countries of 
asylum to host countries, such as resettlement programs managed by the 
United Nations High Commissioner for Refugees (UNHCR) or state-
led humanitarian admission programs. They also extend to a plethora of 
allegedly new instruments—referred to as complementary pathways to 
protection—based, among others, on labour migration, education and 
family reunification, as well as community sponsorship for refugees.3 
The last, for instance, relies on the support of members of host-country 
communities to act as guarantors of the settlement of refugees (Tan 2021a; 
see also Labman 2016). 

The development of these complementary pathways has been actively 
promoted by several UN policy frameworks, including the 2030 Agenda for 
Sustainable Development (UNHCR 2020), the 2016 New York Declaration 
for Refugees and Migrants (UNGA 2016: paras 77, 79) and its Comprehensive 
Refugee Response Framework (Annex I, para. 14), as well as the 2018 
Global Compact on Refugees (GCR 2023: paras 47, 94–96). Furthermore, 
complementary pathways have become priorities of the European Union 
Pact on Migration and Asylum (EU Pact), which outlines the future 
direction of European migration policy, and are portrayed as a means to 
offer protection to those in need by removing the incentives to embark on 
dangerous journeys to reach Europe (EC 2020). The recommendation 
on legal pathways (C [2020] 6467) accompanying the EU Pact promotes 
investment in the resettlement and facilitation of complementary pathways 
in line with the GCR. It shows the ambition to finalise the EU resettlement 

3	  The equivalent policy term is ‘third-country solutions’, as contained in the GCR and its policy 
documents, and encompassing the full range of legal pathways for admission of refugees, including 
resettlement and complementary pathways.
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framework and encourages the development of an EU model of community 
sponsorship. To incentivise member states, the EU has provided technical 
assistance through feasibility studies,4 expert meetings and funding.5 

The conflict in Syria, which triggered large-scale refugee arrivals, has 
led to increased, but still limited, resettlement efforts by EU member 
states (Fratzke et al. 2021). At the time of writing, 15 member states are 
engaged in the resettlement of refugees from different countries. Of these, 
Finland, Iceland, Norway, Sweden,6 Belgium, Croatia, France, Germany, 
Ireland, Portugal and Romania have demonstrated ‘strong political will to 
resettling refugees’ (Fratzke et al. 2021). Several EU member states have 
also engaged in the development of complementary pathways. For instance, 
community sponsorship programs have been piloted or established in 
Germany, Ireland and Spain (Tan 2021a). Belgium, Malta and Portugal 
pledged at the 2019 Global Refugee Forum7 to explore pilot community 
sponsorship models and Sweden has a pilot. Italy and France have been 
frontrunners in the development of humanitarian corridors (Ricci 2020) 
and, since 2013, refugee student scholarship programs have been developed 
in at least eight EU countries: Czechia, France, Germany, Italy, Lithuania, 
Portugal, Slovakia and Spain (Fratzke et al. 2021). When it comes to labour 
migration pathways, pilots funded by the EU Asylum Migration and 
Integration Fund (AMIF) and managed by the International Organization 
for Migration in Belgium, Ireland, Portugal and the United Kingdom 
are expected to facilitate refugees’ access to such policies. Finland is also 
exploring such legal channels for refugees. Scalability, however, remains 
the key challenge to the effective development of active refugee admission 
policies (Vankova 2022a)—an aspect that brings refugee finance to the 
forefront as a highly desirable solution. As we explain in section two of this 
chapter, refugee finance presents itself as particularly suitable to the creation 
of ‘protection-sensitive, accessible and scalable systems’ for such admission 
policies (UNHCR 2019: 15). 

4	  See, for instance, EC (2018).
5	  See the call from the Asylum, Migration and Integration Fund (AMIF 2020).
6	  It must be noted, however, that at the time of finalising this chapter, Sweden had reduced the 
annual number of places offered for resettlement of refugees from 5,000 to 900 (UNHCR 2023).
7	  The Global Refugee Forum is the global arrangement for international cooperation at the 
ministerial level established by the GCR (2023: para. 17). It is convened every four years and gives 
all UN member states and relevant stakeholders the opportunity to announce concrete pledges and 
contributions towards the objectives of the GCR, and to consider opportunities, challenges and ways in 
which burden and responsibility-sharing can be enhanced. According to the GCR (2023: para. 18), the 
pledges and contributions could include financial, material and technical assistance, resettlement places 
and complementary pathways for admission to third countries. 
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Even though some of these active refugee admission policies aim to provide 
international protection by targeting vulnerable refugees, states have leeway 
to impose additional criteria in line with their national strategic interests, 
following a migration-control rather than protection rationale (Welfens 
and  Pisarevskaya 2020; see also van Selm 2004). One criterion often 
applied by receiving states is the ‘integration potential’ of refugees, which 
enables de facto cherry-picking of the most ‘desirable and integratable’ 
refugees on the basis of skills, education and cultural and religious beliefs 
(Westerby 2020).8 At the same time, other stakeholders, such as NGOs, 
municipalities, educational institutions and employers, have started to play 
a greater implementation role in complementary pathways and have thus 
been able to influence outcomes and steer policy development. To sum 
up, a key issue with the implementation of all active refugee admission 
policies is their voluntary and discretionary nature,9 reflected, for instance, 
in the application of selection criteria—a phenomenon that has been 
described as a ‘legal abyss of discretion’, resulting in a lack of procedural 
rights and legal remedies for refugees in the context of resettlement (Zieck 
and de Boer 2020). 

Understanding refugee finance
To gain a clearer understanding of the link between active refugee admission 
policies and refugee finance, it is important to understand the emergence 
of this new financing mechanism. Refugee finance has developed over the 
past decade in response to the decline in aid from states, international 
organisations and/or donor agencies. We have thus witnessed a systemic 
shift in the way in which humanitarian responses to refugee movements 
are funded, with a major focus on mobilising private capital and social 
impact investors. The term ‘refugee finance’ broadly refers to social impact 
bonds (such as refugee bonds and humanitarian bonds), technical assistance 
funds and concessional loans (Cabot Venton et al. 2019). These financial 
instruments are promoted by international organisations, international 
financial institutions and states as innovative solutions to tackle the 
societal challenges related to international protection needs. The narrative 

8	  On ‘cherry-picking’ for refugee protection, see further de Boer and Zieck (2020). The Proposal for 
a Regulation Establishing a Union Resettlement Framework is silent on such criteria but poses other 
challenges. See further Ineli-Ciger (2022).
9	  With the notable exception of family reunification, which is the only rights-based complementary 
pathway.
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promoting refugee finance presents the need for a paradigmatic shift ‘from 
funding to financing’ (WEF 2019), based on the assumption that private 
capital will successfully complement public sector funds to resource refugee 
responses and support countries facing the fiscal stress of hosting refugees. 
Refugee finance thus promises to bridge the gap between humanitarian and 
development responses and to protect refugees in the region of origin, while 
at the same time supporting the economic development of the countries 
hosting them (Cabot Venton et al. 2019). 

There are four main financial instruments of relevance in the refugee 
context. The first type is concessional loans to host states—that is, loans 
usually made to a borrower by an international financial institution or a 
philanthropic investor at a lower-than-market rate. These loans usually 
comprise one component at a market rate and one at a discounted rate.10 
The second type of instrument is technical assistance funds aimed at 
supporting refugees in starting a business and, more broadly, facilitating 
refugee entrepreneurship and integration in the host country, while also 
‘pump-priming’ projects that can be scaled up to attract further investment 
(Davitti 2022). The third instrument is guarantees and risk insurance, 
provided below market rates by states, international financial institutions or 
philanthropic investors, with the idea that funds should then be immediately 
available at the onset of a refugee emergency (Davitti 2022). The fourth 
type are design-stage grants that are usually aimed at encouraging policy 
change, such as grants issued when legislation is passed to allow refugees to 
work. The Jordan and Lebanon compacts, for instance, established under 
the umbrella of the Comprehensive Refugee Response Framework and the 
GCR, include this type of grant (Howden et al. 2017). 

As we will outline in section three, various refugee finance initiatives are 
already operational, yet very little is known about whether reliance on this 
financing modality by states and humanitarian organisations changes the way 
in which international protection is both understood and operationalised. 
In what follows, we provide some preliminary evidence to show that refugee 
finance plays a key role in the implementation, and indeed acceleration, 

10	  Examples of concessional loans for refugees are the World Bank’s Global Concessional Financing 
Facility and loans by the European Bank for Reconstruction and Development used for the Regional 
Refugee & Resilience Plan (3RP) in response to the Syrian crisis, through which US$5.8 billion in loans 
were granted to Jordan, Lebanon, Iraq, Egypt and Türkiye in 2020 alone. See 3RP (2020).
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of  EU policies of containment, externalisation and ‘cherry-picking’ of 
refugees, because of its primary focus on solutions in the region of origin 
(Chimni 1998: 351) and on enhancing active refugee admission policies.

A new spectrum of refugeehood?
In our mapping of existing refugee finance instruments, we have observed 
a convergence between refugee finance and refugee ‘solutions’ that does 
not necessarily lead to long-lasting international protection (durable 
solutions) but instead appears to prioritise temporary measures for refugees 
and asylum seekers. Such convergence has so far occurred in two different 
operational spaces: in the region of origin, with more consolidated examples 
under the  Jordan Compact (see the Refugee Impact Bond funded by 
partners in the Netherlands, Denmark, Norway, Belgium and the United 
States); and in some EU member states, which have carried out pilots of 
refugee bonds (both social impact bonds and development impact bonds).11 
Examples of initiatives in EU member states are the Finnish social impact 
bond KOTO SIB for labour market integration and the French Hémisphère 
Social Impact Fund financing accommodation for homeless people, 
refugees and asylum seekers. Finland and France, crucially, are also engaged 
in resettlement and the development of other complementary pathways. 
It is therefore not impossible to imagine the scaling up of these admission 
policies through the increased use of social or development impact bonds. 
This is in fact being proposed in various business case studies that promote 
the link between the two and, in practice, are being used to integrate 
Ukrainian refugees (OCHA 2022). Impact investing is also promoted 
as part of the AMIF framework, which has seen €9.9 billion in funding 
committed by the European Commission for the 2021–27 period. Within 
this context, the  idea is to attract equity and quasi-equity investments in 
small and medium-sized enterprises providing ‘social outcomes’ such as 
services and  facilities linked to AMIF policy objectives (that is, asylum, 
integration and return) (AMIF 2020).

As a result, we witness situations of precarity and non-durability in both 
these operational spaces. In non-European low and middle-income 
countries that host refugees in the region of origin, we see a continuous 

11	  Refugee bonds can be linked to any of the four types of instruments explained in the previous 
section, since their aim is to mobilise funds and their immediate availability though private markets. 
On the meaning of ‘social’ impact, see further Islam (2022: 709); and Maier et al. (2018: 1332).
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inability to provide access to permanent solutions because of the high costs 
involved. The Jordan Compact is a good example of how refugee finance 
instruments (more specifically, design-stage grants) were provided by the 
EU in cooperation with the World Bank—in theory, to achieve both 
‘protection’ and containment goals through financing (Gordon 2020). 
In practice, however, reviews of the Jordan Compact indicate that it was 
not successful in providing durable protection for those whom it assisted 
(Lenner and Turner 2019). The idea advanced under the Jordan Compact 
was to increase both work opportunities for 200,000 Syrian refugees and 
economic opportunities for local workers in Jordan, reflecting formal labour 
market participation as the ‘new benchmark’ for governments accountable 
to international donors. 

The aim of the compact was also to use trade agreements to support refugee 
employment, as promoted by the two global compacts. This initiative saw 
the creation of special economic zones in Jordan dedicated to the garment 
manufacturing sector. Evaluations of the implementation of the Jordan 
Compact, however, point to its limited success. In the years after the 
adoption of the compact, only 500 Syrian refugees were working in the 
special economic zones, partly because of the low wages offered, the poor 
working conditions and the lack of opportunities for advancement in the 
garment sector (Gordon 2020). Some 45,000 Syrian work permit-holders 
were employed in the agricultural and construction sectors, which did not 
necessarily lead to improved working conditions for these refugees (Gordon 
2020, referring to data from the World Bank and Norwegian Fafo Institute 
for Labour and Social Research). Because development and financial 
institutions were in the driver’s seat when designing and negotiating the 
compact, the focus on expanding work opportunities for refugees at 
the bottom of global supply chains prevailed over ensuring decent work 
standards (Gordon 2020; see further Betts and Collier 2017).

The increased reliance on temporary solutions that prioritise local rather 
than durable protection is fuelled by current international policy trends 
that promote the idea of ‘protection elsewhere’ (Foster 2007: 223)—
originally advanced by Australia and the United States but increasingly 
also favoured by the EU and its member states. Research provides ample 
evidence of increased efforts by states to prevent spontaneous arrivals 
and access to asylum claims on their territory or within their jurisdiction 
(Mountz 2020; see also Scott FitzGerald 2019; Ghezelbash 2018). Due to 
this general willingness to curtail access to territorial asylum, resettlement 
quotas in EU member states now serve the needs of a small fraction of the 
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refugees in need of international protection and, as the initial welcoming 
of Ukrainian refugees has shown, states openly prefer refugees with racial 
and religious profiles akin to those of their own population (UNHCR 
2022). Complementary pathways, therefore, are often portrayed as the only 
feasible alternative for people in need of protection who do not qualify for 
the limited resettlement quotas. This fundamentally changes the protection 
space and creates, we argue, a new spectrum of refugeehood.12 At one end 
of the spectrum, we have the ‘hyper-vulnerable’ refugee, which is considered 
the only category eligible for resettlement, while at the other, we have the 
‘refugee entrepreneur’. The latter emerges from a longstanding emphasis on 
refugee ‘self-reliance’13 and embodies the characteristics of the ‘ideal’ refugee, 
capable of moulding themselves into businesspeople, migrant workers and/
or students to access the new complementary pathways made available to 
them, rather than requiring humanitarian support and demanding their 
rights be protected, respected and fulfilled (Turner 2020: 139). Spontaneous 
refugees inhabit the middle part of this new spectrum of refugeehood—​
a shrinking space for those who cannot meet the requirements of hyper-
vulnerability or entrepreneurship, with little or no alternative for obtaining 
protection (Turner 2020: 155). 

Conclusion: Of precarity and the changing 
meaning of ‘protection’
Challenges related to precarity and non-durability of protection are 
common to refugees across the new refugeehood spectrum that is emerging. 
Achieving durable solutions for the refugee entrepreneur will depend on 
their qualifications, skills and opportunities to access permanent residence 
status in the host EU member state.14 And the hyper-vulnerable refugees 
who once benefited from resettlement options or those who obtained refugee 
protection or other humanitarian status based on active refugee admission 
policies, such as humanitarian corridors or community sponsorship, are 
now increasingly at risk of being returned to their country of origin, due to 
a growing trend towards the adoption of cessation measures, especially in 
the Nordic countries (Tan 2021b; Schultz 2021: 170). EU member states 

12	  On the shift of the refugee regime towards more neoliberal notions, see further Ilcan and Rygiel 
(2015); Scott-Smith (2016).
13	  On refugee entrepreneurship, see Betts et al. (2012); Turner (2020). On self-reliance, see Easton-
Calabria and Omata (2018).
14	  This usually happens after an average of five years. See further Vankova (2022b).
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are increasingly stepping away from the concept of local integration towards 
the idea of ‘enforced’ cessation of refugee status, based on which refugees are 
sent back to their country of origin when the situation there is considered 
to have improved (Schultz 2021). How this ‘improvement’ is measured, 
however, remains unclear and often arbitrary, since legally a refugee can 
only go back to their country of origin on a voluntary basis and if their 
well-founded fear of persecution no longer persists (Fakhoury 2022; see also 
Ihlamur-Öner 2022).15 Legally, a whole set of rights would also militate in 
favour of local integration when a refugee has established him or herself in 
the host country (Edwards 2005: 293; see also Hathaway and Foster 2014).

Against this backdrop of enforced cessation, involuntary returns and 
partiality for temporary protection, refugee finance delineates itself as the 
ideal set of financial instruments to scale up and mobilise private capital 
to accelerate short-term protection measures. Given the dearth of funding 
currently available for refugee responses, humanitarian organisations appear 
keen to embrace refugee finance, without critically questioning how this 
may be changing the nature of international protection at the macro level. 
In individual cases, undoubtedly complementary pathways can and do offer 
solutions for refugees in protracted situations who do not qualify for the 
limited resettlement places available (Vankova 2022a: 20). It is legitimate 
to ask ourselves what happens to durable solutions and international 
protection when the focus of refugee responses moves towards the creation 
of an enabling environment for sustainable investors and towards policies 
aimed at supporting refugees’ self-reliance, including the facilitation of 
complementary pathways. Relatedly, who ultimately are the refugees that 
the international legal system can indeed ‘protect’ when protection measures 
are reoriented towards an increased dependence on private investors who 
become key enablers and co-providers of ‘protection’? Despite the increasing 
calls to expand and strengthen refugee finance instruments, these questions 
remain unanswered and only time will tell how refugee finance will impact 
the trajectory of international protection measures currently deployed at the 
EU level and beyond.

15	  On the geopolitics of the term ‘return’, see Cassarino (2020). On the inherent contradiction of 
‘voluntary’ returns and cessation, see further Hathaway and Foster (2014).
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5
The migration lottery: 
Luck, law and lotteries

Nicholas Simoes da Silva

Introduction
Lotteries, understandably, have a poor reputation. To speak of an unfair 
process might be to compare it to a lottery. There is something deeply 
discomforting about the notion that luck should determine a person’s 
outcomes. Yet, randomised social decision-making—through deliberately 
designed social lotteries—is also understood as a just way of allocating some 
burdens or benefits. Lotteries have been used throughout history, such 
as for military conscription and jury duty. More recently, New Zealand 
used a social lottery to allocate scarce places in its Covid-19 quarantine 
program (MIQ 2022), enrolment in which was necessary to enter the 
country. Michael Sandel (2020: 184–88) has also proposed a ‘lottery of the 
qualified’ for entry to elite universities in the United States. This chapter 
argues that lotteries are a useful policy tool for allocating scarce goods to 
individuals with equal or indeterminate claims. Lotteries can help create 
the migration ‘pathways’ discussed in Chapter 1 of this volume that the 
European Union and its member states are increasingly exploring as they 
navigate the ‘borders-to-pathways’ moment.1 As a policy tool, a migration 
lottery can help ensure pathways remain fairer and more accessible than if 
alternative tools, such as ‘first-come, first-served’, are used in building or 
maintaining pathways for migration to Europe. 

1	  The ‘borders-to-pathways’ image is critically examined in Chapter 1 of this volume.
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Lotteries have been used in migration policy in the United States since 
1989, in New Zealand since at least 2002 and in Canada since 2017 (Mares 
2023: 27). In 2023, Australia announced the introduction of a lottery-
based Pacific Engagement Visa.2 Scholars and policymakers have studied the 
flawed origin of the United States’ lottery program (Legomsky 1993: 319; 
Law 2002: 3; Wasem 2002: 239) and several have proposed or considered 
migration lottery designs (Woodward 1992: 59, 61; Bhattacharya 2012: 4; 
OECD 2014: 213; Farer 2020). This chapter builds on these contributions 
to argue that a migration lottery offers a useful tool for responding to a 
long-term challenge facing migration policy: allocating numerically limited 
(that is, capped) permanent and temporary migration visas to ever larger 
numbers of eligible migrants. I suggest migration lotteries offer a fairer 
means of allocating visas than the current policy alternatives of ‘first-
come, first-served’, which is the dominant approach, or ranking migrants 
through points-based programs. Realising the European Union’s goal of 
creating a  ‘fair, efficient and sustainable’ migration system, as emphasised 
in the New Pact on Migration and Asylum, demands innovative policies and 
approaches (EC 2020: 28). 

This chapter takes as given limits on migration and the current objectives 
of most states’ immigration policies, including most European states. 
As  explored empirically later in this chapter, these objectives include the 
promotion of family, labour and skilled migration, along with a relatively 
small humanitarian program. The concern of the chapter is not with the 
levels or distribution of migration among the various migration streams. 
Rather, I examine how, in a context of the number of eligible immigrants 
far exceeding limited migration places, policymakers can allocate visas more 
equitably within each migration stream. In this context, the discussion 
takes ‘equality of opportunity’ as its key fairness objective: ensuring that 
people with equal or indeterminate claims to migrate under visa criteria do 
in fact have a degree of meaningful equality of opportunity. Lotteries can 
be adapted to the existing economic and social objectives of most states’ 
migration policies while increasing equality of opportunity among those 
who are eligible for family, labour or humanitarian visas. This research 
will be relevant to policymakers in countries with caps on migration or 
which are looking to implement points-based migration programs. These 
countries include Australia, the United Kingdom, Canada, the US and an 

2	  Under the proposed s. 46C(2) of the Migration Act 1958, inserted by the Migration Amendment 
(Australia’s Engagement in the Pacific and Other Measures) Bill 2023 (Cth), ‘participants’ must be 
‘selected at random’.
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increasing number of EU states.3 Following the introduction of a points-
based migration stream in the UK, both Germany and Czechia are looking 
to introduce similar programs (OECD 2022: 72). The consideration 
of lotteries will also be relevant to other European states that are increasingly 
looking to migration quotas as a way to address voter concerns. This 
chapter suggests that quotas will be quickly exceeded if EU and member 
state attempts to regularise migration patterns succeed, while excessive 
competition for points-based visas could eventually become arbitrary and 
exclude valued occupations such as nursing and teaching. 

Section one argues that managing the policy challenge of limited visas 
fairly and justly is critical because the ability to migrate can offer enormous 
benefits to individuals. I then present the migration policy challenge facing 
decision-makers today and into the future: the ability to migrate remains 
intentionally restricted, yet the number of people who would be granted a 
visa but for limits on places is sizeable and increasing across most advanced 
economies. Concluding this section, I consider existing approaches to the 
policy challenge. Section two introduces social lotteries as a policy tool, 
identifying their features and requirements. I then examine the potential 
benefits of a migration lottery, discussing the US Diversity Visa lottery as 
a case study, before addressing how the allocation of scarce visas is strongly 
suited to the use of a lottery. I will then examine the most common 
alternative to a lottery, the approach of ‘first-come, first-served’, and explain 
how the benefits of this policy tool break down when demand is too high 
and waiting times are too long. Section three examines two suggestions 
for how a lottery could work within existing migration policies, before 
considering how a migration lottery could be introduced in the EU. 

The policy challenge
The question of how to allocate visas and the right to migrate matters 
because the ability to migrate is critical to individuals and their opportunities 
in life. This is particularly because of the unequal distribution of basic 
goods such as security, health, education and human rights across countries 
(Hasell et al. 2023). National borders and inherited citizenship mean 
that an  individual’s position in this global distribution is largely fixed.4 

3	  As discussed later in this chapter, the following countries have introduced visas with caps or quotas: 
Austria, Czechia, Estonia, Italy, Greece, Hungary and Romania. 
4	  Except insofar as a person is able to be socially mobile within a state. 
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This  results in ‘the  birthright lottery’ (Shachar 2009: 3)—an arbitrary 
system of allocating the ‘feudal privilege’ of ‘[c]itizenship in Western liberal 
democracies’ (Carens 1987: 251, 252). Milanović (2016) has identified 
the ‘citizenship rent’ from which citizens of developed economies benefit. 
His analysis, comparing incomes in countries globally, has concluded that 
‘we can “explain” … more than two-thirds of the variability in incomes 
across country-percentiles by only one variable: the country where people 
live’. Milanović suggests that ‘[j]ust by being born in the United States 
rather than in Congo, a person would multiply her income by 93 times’ 
(2016:  133). Absent the abolition of political communities bounded by 
ostensibly impermeable borders, immigration is the only way to escape this 
birthright lottery and to gain access to the ‘location bonus’ or ‘citizenship 
rent’ of living in most Global North states (Bregman 2015: 217–21; 
Milanović 2016: 133). 

Immigration also matters to individuals because of the social benefits it offers. 
This is obvious in the case of family migration, where parents, children or 
extended family can join a family member in another country. However, 
migration also matters to individuals in the context of ‘transnational 
social networks’, including in the diaspora (Van Hear et al. 2012: 11). 
Cultural differences or attractions across states may also make migration 
appealing, creating opportunities for human flourishing in different social 
contexts. These non-distributional motivations are obvious in the case of 
young people who migrate for study or work, even though the country 
from which they migrate may have a higher standard of living.5 The EU’s 
Erasmus+ mobility program, for example, has supported more than 12.5 
million people to move for study, training or sport since 1987 (EC 2014; 
2022: 17). The social motivations for migration are also found in the fact 
that many Bangladeshi women find in migration a way to escape marriages 
in a country that restricts divorce (Van Hear et al. 2012: 18). Apart from 
multiple economic gains, migration, therefore, brings significant social 
benefits that flow from shifting between different political communities that 
may be better suited or more attractive to particular individuals, regardless 
of whether these communities are better materially endowed. 

The distributional inequalities persisting in the world today and the social 
opportunities afforded by migration require a migration policy that, to the 
maximum possible extent, ensures equality of opportunity among migrants 

5	  For discussion of the social benefits of migration for students, see EC (2014: 18).
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with equal claims to a visa. I will return later to the ‘equal claims’ issue, 
but before doing so it is worth commenting on why formal equality of 
opportunity is a useful measure of fairness in migration policy. Formal 
equality of opportunity means ‘that positions and posts that confer superior 
advantages should be open to all applicants. Applications are assessed 
on their merits, and the applicant deemed most qualified according to 
appropriate criteria is offered the position’ (Arneson 2015). 

In the context of migration policy, formal equality of opportunity means 
that all people eligible for a visa because they meet the criteria should have 
the meaningful opportunity to access that visa. For example, a person who 
meets the criteria for a parent visa in the UK should have the opportunity 
to receive that visa. I adopt a formal equality of opportunity approach 
because, while I consider equality of outcomes or substantive equality 
of opportunity are morally superior, they would require a revolutionary 
change in the principles and objectives of migration policy. This rethink 
has been proposed by many scholars (Carens 1987, 2013; Bregman 2015; 
Sager 2020) and rejected by others (Walzer 1983). Instead of joining this 
debate, I suggest that an immediately achievable fairer migration policy is 
one that distributes the opportunity to access the right to migrate as equally 
as possible among those with equal claims to a visa. The limits of ‘formal 
equality’ in this context are particularly acute. I make little comment in 
this chapter on the rules establishing who has a ‘claim’ to a visa—rules that 
may create a group of eligible persons that renders ‘formal equality’ entirely 
regressive and discriminatory. The aspirations of this chapter are relatively 
modest, seeking only to enhance the ability of the minority of people eligible 
for visas to access such visas. 

The challenge of allocating visas

The policy challenge can be simply stated: the number of people wanting 
to permanently migrate far exceeds the number of available places. Gallup 
polling suggests about 750 million people would migrate if they could 
(Esipova et al. 2018). The US Diversity Visa Program, which simply 
requires a person to have a high school degree or two years of skilled 
experience, received 23,182,554 registrations in the 2020 financial year and 
11,830,707 in the 2021 financial year (US State Department 2021b), with 
just 50,000 visas available under the program. Nuance can be added to this 
policy challenge: the number of people who would be granted a visa but 
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for limits on visa places is significant. This second group is smaller than the 
total number of people who want to migrate because of states’ restrictive 
visa requirements, such as for family and skill visas, but it remains large. 

The available data support the proposition that the number of persons 
eligible for family, labour and humanitarian visas exceeds the number of 
visas available. The waiting list for family visas is particularly startling. 
A  person making a new application for an Australian Contributory 
Parent visa will wait 12 years before they have their application processed 
(Department of Home Affairs 2022a). New successful applicants for Parent 
and Aged Parent visas can expect to wait 29 years, with the wait for eligible 
Remaining Relative and Aged Dependent Relative visa applications about 
24 years (Department of Home Affairs 2022a, 2022b). In the US, family 
and employment visas are also substantially oversubscribed. The waiting list 
for the 226,000 family-preference visas (which exclude ‘immediate relatives’, 
an  uncapped category) was 3,969,573—a 5.5 per cent increase on the 
previous year (US State Department 2021a: 2). This belies the true waiting 
times for people from oversubscribed countries, because the US imposes 
a cap per country for most visa classes. The 2022 financial year country 
cap was 15,820 (US State Department 2021a: 5), which means people on 
the list of 1,209,633 Mexican applicants will wait decades and someone 
making a new application faces a wait of more than 70 years.6 This reality is 
acknowledged by the US consular service, which frequently culls ‘visa cases 
to remove from the count those unlikely to see further action’ (US State 
Department 2021a:  4). For humanitarian visas, the number of eligible 
refugees far exceeds the number of humanitarian visa places in advanced 
economies, with more than 20 million people registering as refugees between 
2010 and 2019 (UNHCR 2020: 4). The number of UNHCR resettlement 
refugees a country accepts is capped at whatever discretionary figure that 
country applies in a given year (OECD 2006: 111). 

The allocation of scarce visas to ever larger numbers of applicants will 
become increasingly important among member states of the European 
Union. Several countries, including Austria, Czechia, Estonia, Italy, Greece, 
Hungary and Romania, have numerical limits on their temporary and 
permanent migration programs (Chaloff and Lemaitre 2009: 43; OECD 
2017: 200, 236, 238, 268; 2018: 222; 2019: 224, 228). Many EU countries 
also have small humanitarian programs (see Table 5.1), which have become 

6	  Assuming the country cap is not substantially increased.
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largely meaningless in the context of large-scale irregular migration, as 
observed in Greece and Italy. However, this is changing as the EU and 
its member states seek to strengthen common borders and regularise 
migration—both central objectives of the European Commission’s New Pact 
on Migration and Asylum (2020: 2–3). If these attempts succeed, regular 
migration pathways will face greater demand, perhaps comparable to that 
seen in Australia and the United States. For example, Romania reached its 
annual permanent migration quota for the first time in November 2017 
and, but for rises in the quota over both years, it would have exceeded it 
in 2018 and 2019 (OECD 2018: 276; 2019: 268). Estonia reached its cap 
on residence permits in 2018 (OECD 2019: 228). The increase in regular 
migration comes as many countries are promising stronger controls on 
migration more generally. The French Government, promising to ‘take back 
control of our migration policy’ (BBC News 2019), is looking to introduce 
migration quotas for the first time (Chrisafis 2019), while Austria did so in 
2017 for humanitarian visas (ECRE 2017; Rettman 2016). 

It is in this context—of a move to both regularise migration and introduce 
quotas on immigration that are being exceeded or likely to be exceeded—
that the fundamental question of how to allocate the ability to migrate 
becomes crucial to policymakers. In other words, how can the ‘borders-to-
pathways’ aspiration be meaningfully realised in Europe and how should 
new or increasingly busy pathways to migration be (re)designed?

Current approaches to the policy challenge

Three core long-term migration streams have developed that focus on 
different migrant characteristics: labour, family and humanitarian. Table 5.1 
shows the prevalence of these streams in permanent or long-term migration 
programs across selected Organisation for Economic Co-operation and 
Development (OECD) states. European states have introduced a suite 
of new policies to encourage temporary and permanent skilled labour 
migration, often seeking to move away from migration programs dominated 
by family or low-skilled migrants. In Germany, for example, the Skilled 
Workers Immigration Act has simplified the processes for skilled migrants to 
obtain visas (OECD 2022: 236). Countries such as Lithuania, Slovakia and 
Poland have taken similar steps (OECD 2022: 254, 255, 272).
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Table 5.1 Permanent or long-term migration streams in selected countries 
(per cent)

Country Labour Family Humanitarian Total migration 
in three streams

Slovenia 57.00 42.00 n.a. 98.30

Canada 32.50 51.80 13.80 98.10

United States 11.00 72.00 11.00 93.90

New Zealand 22.00 65.00 6.00 93.20

Australia 26.60 58.20 8.00 92.80

Lithuania 88.00 4.00 n.a. 92.00

Estonia 41.50 43.50 n.a. 85.00

Czechia 57.10 24.70 n.a. 81.80

Portugal 41.00 35.00 0.00 75.90

Poland 60.00 15.00 n.a. 75.20

United Kingdom 18.00 41.00 14.00 73.50

Finland 23.60 35.90 12.20 71.70

France 18.00 35.00 12.00 65.00

Italy 6.00 47.00 9.00 62.30

Spain 10.00 33.00 15.00 57.70

Greece 8.00 42.00 n.a. 50.20

Belgium 3.70 28.10 6.40 38.20

Netherlands 12.00 21.00 4.00 38.00

Denmark 18.40 17.90 1.50 37.80

Germany 10.00 14.00 12.00 35.80

Austria 7.40 11.40 10.90 29.70

n.a. = not applicable
Source: Data from OECD country reports published in the International Migration 
Outlook (2022).

Policymakers can rely on a mix of policy tools to limit migration within the 
framework of either formal or informal numerical limits (OECD 2006: 111). 
The two key policy tools are restrictions on eligibility criteria (for example, 
the types of relatives able to apply for a family visa or requirements for 
certain educational standards for skilled migrants) and ranking potential 
migrants based on their characteristics, with only applicants of a certain 
rank or score able to apply to migrate (Elster 1992: 58–59). For example, 
Australia’s migration scheme for skilled migrants assigns points based on age, 
language, skilled work in Australia and overseas, educational qualifications 



101

5. THE MIGRATION LOTTERY

and several other criteria (Sumption 2019: 3). In 2019, applicants who did 
not have a job offer needed at least 65 out of 100 points to be eligible under 
the criteria. However, due to Australia’s capping of visa numbers and reliance 
on ranking migrants, successful applicants really needed at least 85 points to 
succeed in June 2019—up from 70 in December 2018 (Sumption 2019: 3). 
The scope for this kind of ranking or for restricting applicant criteria is 
limited in relation to humanitarian migrants applying for resettlement. 
Instead, humanitarian visas are allocated on a waiting list basis administered 
by the UNHCR or through a natural lottery of who is physically able to get 
to a country that may accept them (asylum seekers) (UNHCR 2020: 4). 
Many advanced economies, even when using policy tools to limit the pool 
of eligible migrants, will still see more eligible applicants than available 
places, as the beginning of this section demonstrated. 

Wherever the number of eligible applicants exceeds the supply of available 
migration places, policymakers have several options. First, as the Australian 
example demonstrates, eligible migrants can simply be ranked and 
excluded if they do not meet the shifting cut-off score, which is the point 
at which the number of ranked applicants meets the maximum number of 
places. However, this does not apply to family and humanitarian streams. 
As Table 5.1 shows, family migrants make up a significant proportion of 
migrants to most EU countries, as well as to the US, Australia and Canada 
(Ferrie and Hatton 2015: 53, 78). Despite their use in Australia, points-
based systems that comparatively rank applicants, whether for labour or 
family visas, are used by few other countries. Instead, minimum standards are 
generally used, such as minimum educational qualifications, skills or a job 
offer. In this case, the primary policy tool for allocating visas is ‘first-come, 
first-served’—an approach that is often used in conjunction with a waiting 
list or queue (Elster 1989: 70). Where there is no formal waiting list, an 
informal but unordered one effectively operates for people who are eligible 
but were unable to access a visa due to a cap on places and the operation 
of ‘first-come, first-served’. It is also worth noting that the challenge of 
allocating scarce permanent or long-term labour visas can be avoided by 
relying on short-term migrant schemes. These are often uncapped, but they 
leave individuals in precarious situations, needing to frequently reapply for 
their visas and having limited economic and social rights. In 2016, OECD 
countries received 4.2 million temporary labour migrants—an increase of 
11 per cent on 2015 and dwarfing the 500,000 permanent labour migrants 
moving to an OECD country (OECD 2018: 26).
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In summary, policymakers who do not use points-based systems generally 
attempt, at least in relation to labour and family migration, to restrict 
the number of persons eligible for visas, such as through minimum skills, 
educational qualifications or familial connections. Where this fails to reduce 
the number of eligible persons below a numerical limit, the policymaker can 
simply declare that the country will not accept migrants above the cap and 
implement a ‘first-come, first-served’ policy. In this circumstance, which 
also applies to humanitarian migrants, all eligible persons have equal claims 
to a visa. Policymakers then use time and the order in which people applied 
as the tiebreaker between equal claims to the visa (through a waiting list). 

Proposals for a migration lottery
This section first considers what randomised social decision-making in the 
form of a lottery looks like, how lotteries have been used historically, how 
they can be flexibly designed and their ethics and efficacy. It then examines 
the US Diversity Visa lottery, before considering why European and other 
policymakers may want to use a migration lottery, particularly in place of 
‘first-come, first-served’ approaches, to allocate scarce visas.

What is a lottery?

Kornhauser and Sager (1988: 483, 485) define a social lottery as a scheme 
that

allocates a benefit (sometimes called a ‘prize’) among a designated 
group of potential beneficiaries (‘candidates’ who comprise a 
‘pool’) according to a stipulated procedure (the ‘pay-off condition’). 
The payoff condition is stipulated by some person or persons with 
the authority to effectuate the allocation (the ‘allocating agency’).

A social lottery can be contrasted with a natural lottery, such as a person’s 
genetic inheritance or birthplace, both of which have no human ‘allocating 
agency’ (Goodwin 1992: 62–64; Shachar 2009: 3–4, 11). A social lottery 
is therefore manufactured by an authority able to impose it as a decision-
making process for allocating a particular benefit or burden. Social lotteries 
are most famously used in the allocation of jury duty and military service 
through draft lotteries (Elster 1989: 95; Fienberg 1971: 255). They have 
also been used ‘to settle sporting matters, to determine which citizens 
should be subject to tax inspections, to recruit employees, to determine 
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which immigration applications should be successful [referring to the US 
Diversity Visa Program], [and] to assign judges’ (Duxbury 1999: 43–44). 
The use of social lotteries has therefore been significant.

For a process to be a lottery, the ‘stipulated procedure (the “payoff 
condition”)’ must be random (Kornhauser and Sager 1988: 485). What 
this means in practice is much debated and is dependent on the design 
of the ‘stipulated procedure’. For the purposes of this chapter, I take this 
randomness requirement to be satisfied so long as the entries in a pool are 
selected in an ‘equiprobable’ way (Kornhauser and Sager 1988: 485). This 
means that if there are 100 slips of paper in a hat, each has the same chance of 
being selected. This does not mean that each person has an equal chance 
of being selected, because a person may have been entered multiple times 
under a ‘weighted lottery’ approach. However, each entry to the lottery is as 
likely to be picked. 

The members of the pool for the lottery can be selected on almost any basis. 
This makes social lotteries amoral: the morality of any lottery depends on 
how the pool is selected and what the lottery is being used to allocate. For 
example, the candidates for a military conscription lottery may be persons 
aged 18–40, while the pool for a kidney transplant may be those likely to 
die within one year absent a transplant. An immoral lottery may be one that 
allocates a burden, such as military service, among a pool solely comprising 
a minority ethnic community. An immoral lottery may only permit white 
people to access a benefit such as a dialysis machine. Structural factors 
may also—deliberately or not—affect access to lotteries and therefore their 
fairness. Such structural factors can include language, location, knowledge 
and other social capital. For example, and as discussed further below, the 
Irish diaspora significantly helped Irish migrants ‘win’ the US Diversity Visa 
lottery during its early years. Social lotteries are deliberate human creations 
generated to address allocative challenges and they are inherently neither 
moral nor immoral. Ultimately, lotteries offer almost endless flexibility in 
selecting entrants to the pool of potential ‘winners’ and in weighing each 
applicant within the pool (whether equally or through some formula).

The US Diversity Visa lottery

The history of the US Diversity Visa begins with the US Congress’s concern 
that family migrants in the 1980s were coming from a limited number of 
countries, largely in Asia and South and Central America (Legomsky 1993: 
328). This was the result of the Immigration and Nationality Act of 1965 and 
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its removal of many explicitly discriminatory features of US immigration 
policy, such as a ban on Asian immigration (Law 2002: 4). After a transition 
period that ended on 30 June 1968, discriminatory national quotas were 
eliminated and s. 202(a) of the Immigration and Nationality Act introduced 
a limit of 20,000 migrants per country, covering all visa streams.7 Section 
203 of the Act provided for a new system of preferences, which assigned 
visas to people based on labour and family connection requirements (Law 
2002: 6–12). The legislation immediately reduced migration from European 
states, which had benefited from the discriminatory rules in the earlier 
legislation. In 1965, the total quota for migrants from European states was 
149,697, or 94 per cent of the total quota in that year. Migrants from Asia 
and Africa had a total quota of less than 8,000, and only 4,624 people were 
actually allowed to migrate from those regions in 1965 (US Immigration and 
Naturalization Service 1965: 34). By 1970, European migrants accounted 
for 57 per cent of Eastern Hemisphere migrants admitted through the new 
system—a figure that dropped to 37 per cent in 1975 (US Immigration and 
Naturalization Service 1970: 47; 1975: 42). 

Beginning in 1986, Congress began experimenting with policy tools to 
allocate permanent residency visas to migrants from countries that had been 
‘adversely affected’ by the 1965 Immigration and Nationality Act (Legomsky 
1993: 328). As Law (2002) demonstrates, the Diversity Visa lottery was 
classic ‘pork-barrel politics’ aimed at benefiting Americans of European, 
particularly Irish, heritage.8 European migrants had been impacted by the 
new preferences system, under which it appears many were ineligible or 
uncompetitive relative to migrants from other regions. This meant that, 
by the 1980s, many European states had relatively low migration flows to 
the United States and used little of their quota of 20,000 visas. The 1986 
NP-5 program created a total of 10,000 visas that were granted ‘first-
come, first-served’ to nationals of ‘adversely affected countries’. This meant 
any ‘country that did not use more than 25 percent of its 20,000 annual 
allotment of visas’—a definition that generally captured European states 
(Law 2002: 15). This program ran for four years and, though not strictly a 
lottery, functioned with a significant degree of luck. A total of 1.4 million 
applications were received in the seven-day registration period for 1986, 

7	  There were exceptions to this rule, so that some migrants could enter without counting towards 
the numerical limits. Most importantly, ss. 201(a)–(b) of the Immigration and Nationality Act provided 
that exempt migrants included ‘immediate relatives’—defined to mean children, spouses and parents of 
a citizen of the United States. 
8	  This view was echoed by Miller (2017); and Alvarez (2017).
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with applications approved as they arrived in the mail (Dunn 1991; Law 
2002:  15). Applicants easily manipulated the program. Irish applicants 
arranged charter flights for their applications and held parties where 
attendees filled in visa applications, which were unlimited, for potential 
Irish migrants (Gaiba 2016; Law 2002: 15). Applications received in 1986 
were used to award a further 10,000 visas annually in 1987, 1988 and 1989, 
resulting in Irish migrants receiving more than 40 per cent of visas. The 
scheme had a strong racial aspect to it, as European migrants tended to be 
white (Gaiba 2016; Law 2002: 15).

Following this first period, the NP-5 program was replaced with an actual 
randomised lottery with one entry per person. In 1990, an initial program 
(OP-1) offered 10,000 visas to nationals of ‘underrepresented countries’. 
OP-1 used the same criteria as the 1986 NP-5 program but genuinely 
randomised the process. This resulted in a vastly different cohort from the 
NP-5’s Irish-dominated stream, with the top 10 countries in 1990 being 
Bangladesh, Pakistan, Egypt, Peru, Trinidad and Tobago, Fiji, Poland, Iran, 
Malaysia and Indonesia (Dunn 1991). The lottery was made permanent as 
part of the Immigration Act 1990. From 1992 to 1994, a transitional lottery 
was operated (visa program AA-1), with 40,000 visas granted annually, 
subject to national limits and an Irish preference that guaranteed at least 
40 per cent of visas to Irish nationals (Wasem 2002: 241). Since 1995, the 
modern Diversity Visa has provided 50,000 visas (down from 55,000 in 
its first two years of operation) to nationals from countries ‘from which 
immigrant admissions were lower than a total of 50,000 over the preceding 
five years’ (Wilson 2019: 4). Numerical limits are applied to applicants from 
certain regions, each country is capped at 7 per cent of the total number of 
available visas and there is no cost to enter the lottery (US State Department 
2020: 1). Along with being from an eligible country, an applicant must have 
a ‘high school education or its equivalent’ or ‘two years of work experience 
within the past five years in an occupation that requires at least two years 
of training or experience to perform’ (US State Department 2020: 2).

The US Diversity Visa illustrates the potential flexibility of lotteries in 
increasing equality of opportunity while still achieving the longstanding 
objectives of migration policy. As Figures 5.1 and 5.2 show, the Diversity 
Visa produces a notably different cohort of migrants than other migration 
streams. The figures show the visa provides far more visas to African 
migrants (43 per cent) than other streams (11 per cent). It also results in 
a substantially younger migrant cohort, with 85 per cent of visa recipients 
under the age of 30 (compared with 46 per cent in other migration streams). 
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The Diversity Visa delivers on the ‘diversity’ objective while using skill 
requirements to achieve a migrant cohort that reflects the labour objectives 
of US migration policy. The evolution of the program over its first decade 
from 1986 demonstrates how the criteria used to select the ‘pool’ of potential 
‘winners’ can be flexibly altered as the objectives of migration policy shift. 
It is notable that the shift from a ‘first-come, first-served’ approach in the 
1986 NP-5 program, which rewarded informed and mobilised migrants 
such as the Irish, to a lottery approach significantly improved the equality 
of opportunity, as reflected in the far more diverse cohort since the 1995 
lottery. It should be noted that if a ‘first-come, first-served’ approach had 
been retained, the waiting time for migrants at the end of the waiting list for 
the Diversity Visa would be measured in hundreds of years. 

Figure 5.1 Regional composition of US Diversity Visas and general 
immigration stream
Note: LPR refers to legal permanent resident.
Source: Wilson (2019: 7).

Figure 5.2 Age composition of US Diversity Visas and general 
immigration stream
Source: Wilson (2019: 8).
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Why use a migration lottery for allocating visas?

Scholars who have previously considered the use of a migration lottery have 
assumed that it would need to draw from the entire population of people 
wishing to migrate (Bhattacharya 2012; Woodward 1992: 61). This may 
be true from a purely moral standpoint of ensuring complete equality of 
opportunity. However, it is not consistent with the objectives of modern 
migration policies. Migration policies, including those from European 
states identified in Table 5.1, tend to focus on family and labour migration, 
with a component of humanitarian migration. So, how can a lottery be used 
to serve the objectives of migration policies? 

As a tool for allocating benefits, a social lottery is useful for situations in 
which people are: 1) equally or indeterminately entitled to a benefit, and 
2) the benefit is not sufficiently available to satisfy people’s demand for it. 
Indeterminate claims are those where there is no fair or practical way to 
distinguish between multiple people. Policymakers instead rely on other 
mechanisms to distinguish indeterminate claims, such as ‘first-come, first-
served’ or a lottery. Indeterminacy arises ‘when claims are determined by 
considerations that are matters of degree’ or where ‘sources of claims may 
be intrinsically vague, so that it may be impossible even in principle to 
say that claims are exactly equal’ (Broome 1984: 38, 49). Duxbury (1999: 
44–45) identifies the use of lotteries in the allocation of benefits among 
indeterminate or equal claims to ‘plots of land, public housing, church pews, 
proceeds of charity, oil-drilling leases, broadcasting licenses, prospecting 
rights, tickets for public events, vaccines and other drugs, haemodialysis 
machines, and places at medical and other schools’. Sandel (2020: 184–88) 
has proposed a lottery for the allocation of places at top universities, given the 
indeterminacy of many applicants’ claims to such places. Lotteries are useful 
in these situations because the decision-maker has determined that all the 
people in the ‘pool’ of eligible applicants have an equal or indistinguishable 
claim to the good. Allocation of visas for family and humanitarian migration 
obviously satisfies both criteria: as discussed in section one, the number of 
people satisfying the eligibility criteria far outweighs the number of visas. 
New Zealand’s migration lottery is a classic case of indeterminacy: it awards 
a very small number of permanent residency visas through its Samoan 
Quota and Pacific Access programs among large numbers of applicants who 
are all equally eligible (New Zealand Immigration 2023; RNZ 2019).
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Where a decision-maker is faced with a pool of equally or indeterminately 
entitled applicants, a lottery brings in two key benefits that ensure the 
decision-making process remains fair: a sanitising effect and equality of 
opportunity. Both are shared, in theory, with a ‘first-come, first-served’ 
approach, though the second of these breaks down when the pool of 
eligible  applicants is too large. A lottery has ‘sanitising effects’ because it 
suppresses ‘all reasons for making an allocative choice’ among a group of 
people with equal or indeterminate entitlements to a good (Kornhauser 
and Sager 1988: 488). This means that the risk of ‘falling into error and 
delusion’ as a result of our ‘rational capacities’ trying to discern reasons for 
distinguishing claims ‘that simply aren’t there’ is reduced (Stone 2009: 375, 
383; see also Goodwin 1992: 97). In the context of migration, this can 
reduce the need for decision-makers to try to artificially distinguish between 
applicants, though the decision-maker can still apply criteria to determine 
who is in the eligible ‘pool’ for the lottery. 

Second, a lottery provides equality of opportunity by giving everyone 
within the pool a chance to access the good (Duxbury 1999: 61). This led 
Greely (1977: 113, 122) to regard ‘random selection’ as ‘the only allocative 
method which can claim the objective equality of opportunity from which 
the satisfaction of equality of expectation springs. It is the allocative method 
which maximises the goal of equality.’ It should be noted that this pure 
conception of ‘equality of opportunity’ as giving everyone within the pool 
an equal opportunity to access the good is modified in the case of weighted 
lotteries. Under a weighted lottery, some people within the pool are more 
likely to ‘win’ because they have been entered multiple times. However, 
I suggest that even a weighted lottery delivers a degree of equality of 
opportunity to access a good, at least when compared with adjudicatory 
or market mechanisms. Such mechanisms would otherwise simply exclude 
people from the opportunity to access a good because a person did not rank 
sufficiently high or have enough funds. Formal equality of opportunity is 
preserved in weighted lotteries because any entrant still has the possibility of 
‘winning’ and has the (theoretical) opportunity to satisfy whatever criteria 
lead to greater weighting, thereby increasing the number of entries.9 

Last, lotteries can be useful and flexible for decision-making because 
policymakers can use them in conjunction with other allocative 
mechanisms—notably, adjudicatory and market mechanisms (Kornhauser 

9	  As long as the factors increasing a person’s weighting are not the product of a natural lottery, such 
as height, race or sex.
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and Sager 1988: 483). For example, access to a lottery for haemodialysis 
machines may be conducted through adjudication, with access to the pool 
limited to patients with a reasonable postoperative life expectancy, good 
prospects of a successful operation and a significant need for the treatment. 
In contrast, access to a lottery for broadcasting licences may be determined 
by a market mechanism that requires payment of a fee to enter the lottery. 
Lotteries only become necessary if the number of people in the pool exceeds 
the number of haemodialysis machines or broadcasting licences, which 
themselves are indivisible. In both cases, a small pool could be achieved by 
relying solely on the adjudicatory or market mechanism. For example, the 
criteria for access to haemodialysis machines could be set in such a way to 
limit the pool to the number of machines, and broadcasting licences could 
be auctioned (Broome 1984: 41). However, reliance on market mechanisms 
is often inappropriate or regarded as immoral for scarce goods that bring 
significant benefits because such mechanisms reward privilege and wealth 
(Sandel 2012). A market mechanism would be inappropriate for allocating 
humanitarian or family visas and reliance on market mechanisms, such as 
reference to a person’s income, often leaves a pool of eligible labour migrants 
that is greater than the number of available visas. Reliance on adjudicatory 
mechanisms to reduce the size of the pool to less than the number of 
places is often impossible or so resource-intensive as to be impractical. 
The impracticality stems from the challenges of indeterminate claims. 
The impossibility of adjudication due to indeterminate claims is obvious 
for humanitarian and family visas, where policymakers are limited in the 
criteria that can be used to restrict applications. The current approach to 
managing this migration policy challenge is to rely on the principle of ‘first-
come, first-served’.

The problem with ‘first-come, first-served’

Several scholars have analysed the normative basis of ‘first-come, first-
served’ and the system of queuing (that is, standing in line) or waiting lists 
(Perry and Zarsky 2014: 1595; Larson 1987: 895; Sandel 2012: 18–36). 
The concern in migration policy is largely with waiting lists, given these 
predominate over physically or virtually standing in a line waiting for a visa, 
as a way of allocating the visas (rather than as a final step in collecting a visa, 
for instance). Waiting lists do not require standing in line and therefore lack 
many of the justifications that relate to physical queues, such as the fact that 
physically waiting in line is ‘seen as generating desert’ (Elster 1992: 74). 
Instead, the applicant submits their application and then joins a waiting 
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list. While they are on the waiting list, they can continue to live their life 
with no other sacrifice stemming from having joined the list. In  some 
contexts, time on the waiting list is a proxy for need (Saunders 2008: 359, 
370). For example, Elster (1992: 74) notes that time spent waiting for a 
kidney transplant can be used as ‘a proxy for medical need, since a patient’s 
condition often deteriorates over time’. Irrespective of whether queuing is 
a meaningful proxy for need in the context of migration, the metaphorical 
power of the ‘queue’ is significant and ‘the queue is seen to represent a 
system in which legitimate claims are ordered and rendered orderly by 
a recognizable system of allocation’ (Young 2016: 65, 137). Perry and 
Zarsky’s (2014: 1602–14) extensive review of the literature on the issue 
suggests that it is widely agreed that ‘first-come, first-served’ is fair, both 
normatively and in people’s perceptions. For others, though, ‘first-come, 
first-served’ and waiting lists are justified largely because they are ‘assumed 
to be natural lotteries’ where a person’s entry into the line and the amount 
of time they have to wait are dependent on need and/or luck rather than 
privilege or wealth (Saunders 2008: 370). Indeed, Perry and Zarsky (2014: 
1609) acknowledge that several of the normative justifications for ‘first-
come, first-served’ are shared with social lotteries, including their apparent 
commitment to egalitarianism. Stone also notes that ‘[a]llocation on a 
“first-come, first-served” basis is frequently mentioned as an equivalent 
alternative to allocation by lottery, especially in the biomedical literature’, 
though he suggests they are ‘not equivalent’ (2009: 2011; Childress 1970: 
339, 347–48; Scanlon 1969: 620, 621).

Regardless, my key reservation about ‘first-come, first-served’ and waiting 
lists is that they become unfair for a group of people with equal claims to 
a resource where the waiting time becomes excessive. If a group of people 
with equal claims to a resource waits for an hour, a day or even a month to 
access the resource, this arguably does not significantly impair the equality 
of opportunity among them. Each has a reasonable prospect of accessing the 
resource within a fair time. However, equality of opportunity and a sense 
of egalitarian fairness disappear when waiting times become unreasonable 
or so long as to effectively deny later applicants the chance to access the 
resource. This is particularly true where the scarce resource is as important 
as a visa. Under the policy challenge discussed in section one, many people 
who apply for a visa under ‘first-come, first-served’ models will never have 
the opportunity to get a visa: the waiting list is simply too long. This makes 
waiting time arbitrary—a product of birthdate and the luck of joining 
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the line before it became too long (OECD 2014: 213). This offers no 
meaningful sense of equality of opportunity despite applicants’ equal claims 
to the visa. 

Implementing a migration lottery
Lotteries can be a powerful alternative or complement to ‘first-come, first-
served’, offering enhanced equality of opportunity in situations where 
demand among people with equal claims is significant, while also preserving 
many of the normative benefits of ‘first-come, first-served’. This section 
considers two potential designs for a migration lottery. First, it discusses a 
‘non-weighted migration lottery’ in which each person who meets the entry 
criteria has an equal chance of ‘winning’. Second, it explores a ‘weighted 
migration lottery’, which offers an alternative to the ‘first-come, first-served’ 
arrangement that still considers the time spent waiting in a lottery system. 
The section concludes by discussing the implementation of a migration 
lottery in the EU. 

Non-weighted migration lotteries

A non-weighted migration lottery offers a useful policy tool where a 
policymaker does not want to prioritise among equal or indeterminate 
claimants to visas, which includes every situation where a policymaker 
currently uses ‘first-come, first-served’ as the decision-making tool. A non-
weighted migration lottery would see policymakers use a simple set of 
minimum criteria, such as a type of familial connection, skill level or status 
such as recognised resettlement refugee. People who meet these criteria 
would form the pool of eligible persons for the lottery. Key to this type 
of lottery is that people within the pool are not assessed comparatively so 
everyone has an equal or indeterminate claim to the visa. This means there is 
no need to weight the lottery. For example, every person eligible for a parent 
visa is equally entitled, as is everyone who satisfies a minimum high school 
qualification or job offer requirement for a labour visa. Within the pool, 
there is complete equality of opportunity, even if the criteria for getting into 
the pool have comparatively ranked people. For example, to get in the pool 
for a ‘high-risk’ humanitarian visa a person may need to meet certain criteria 
of need and risk. The lottery will only be used if the ‘pool’ of people meeting 
those criteria is larger than the number of eligible places and the waiting 
time becomes so long as to be an obstacle to equality of opportunity. 
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Weighted migration lotteries

A weighted migration lottery can be used where a policymaker wants to 
favour certain characteristics of a migrant or if disregarding waiting time 
entirely is seen as unfair. For example, time spent on the waiting list could 
be used to accrue additional entries in the lottery. This would mean that a 
person who has been waiting five years for a visa might be entered into the 
lottery five times, while a person who has been waiting for less than one year 
would have just one entry. Increasing the number of entries can be used to 
achieve equality of opportunity when compared with a ‘first-come, first-
served’ approach while still reflecting the values of a society that considers 
waiting time as ‘generating desert’. Another way a weighted lottery can be 
used to increase equality of opportunity while still reflecting migration policy 
objectives is in skilled migration. It is possible to build a weighted lottery 
that favours skills, attributes or occupations but still gives an opportunity 
to workers who would otherwise be excluded by an exclusively points-based 
system that ranks and excludes lower-scoring people. For example, we 
might turn here to Australia’s points-based migration system, which requires 
eligible migrants to achieve a score of at least sixty-five. However, due to the 
caps on visas and the approach to comparatively ranking applicants, people 
need far higher scores to be successful. Using a lottery could complement 
this ranking, with everyone above 65 points placed in the lottery pool 
but people given more entries in the pool depending on their score. This 
preserves a greater degree of equality of opportunity while still favouring 
highly skilled migrants. This reasoning—preserving the opportunity for 
qualified persons to access valuable benefits—also underlies Sandel’s (2020: 
184–88) proposal for a lottery for admission to elite US universities.

At least two additional benefits flow from a lottery used in conjunction 
with a points-based approach, the first of which deserves more attention 
to verify. First, randomisation reduces the need for state prioritisation 
of economic sectors. For example, in the UK, prioritisation based solely 
on points for non-EU migrants has resulted in doctors, nurses and other 
critical health workers largely being excluded from the skilled migration 
stream. The Financial Times noted in 2018 that, due to high demand 
for capped places, ‘[t]he minimum salary needed to qualify [for a skilled 
visa], which used to be £30,000, hit £55,000 in December and £50,000 in 
January’ (Wright 2018). When demand is high, many health professionals 
fall down the rankings relative to other better-paying professions, such as 
finance and legal. The UK is taking steps to address this for National Health 
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Service staff, but the example demonstrates that this requires a highly 
interventionist approach to managing migration. A carefully designed and 
executed lottery can reduce this need for extensive government management 
of migration streams by producing distributions of migrants that are more 
likely to reflect the skill needs of the economy more broadly, rather than 
delivering only for industries in need of very highly skilled, qualified or paid 
migrants. Second, a migration policy that favours high-skilled migrants but 
does not exclude lower-ranked applicants is arguably one that better sees 
migrants as humans rather than simply economic units, while still working 
to achieve economic objectives in a migration policy. 

A migration lottery in the European Union

As the member states of the EU move from ‘borders to pathways’, they 
will increasingly face the challenge of ‘indeterminate claims’ to limited visa 
places, as discussed in section one. In the context of the growing demand for 
limited visas, section two has demonstrated how a migration lottery could 
produce a fairer policy than a ‘first-come, first-served’ approach. However, 
introducing a migration lottery to the EU or any of its member states raises 
unique issues. 

The failure of ‘first-come, first-served’ is already acute in countries that have 
traditionally experienced high levels of migration, such as Australia, the US 
and Canada. In those states, the federal government has sole competence 
over migration and naturalisation.10 Federal governments can implement a 
visa lottery for one or more migration streams, as Canada has done (Mares 
2023: 27) and Australia is presently legislating.11 However, the European 
Union has a substantially more complex legal structure in which visa 
arrangements are subject to shared competence with member states.12 The 
European Union has the authority to legislate with respect to both short-
term and long-term visas,13 and these powers are extensive (Thym 2016: 
277–78). It appears possible that an EU member state could nonetheless 

10	  The Australian Constitution, s. 51(xix); Constitution of the United States, art. I, s. 8; Canada Act 1982 
(UK) c. 11, Sch B s. 91(25).
11	  Under the proposed s. 46C(2) of the Migration Act 1958 (Cth), inserted by the Migration Amendment 
(Australia’s Engagement in the Pacific and Other Measures) Bill 2023 (Cth), ‘participants’ must be ‘selected 
at random’.
12	  The EU can make legislation with respect to migration under its competence for the ‘area of freedom, 
security and justice’. Treaty on the Functioning of the European Union, Opened for Signature 7 February 
1992, [2016] OJ C 202/1 (Entered into Force 1 November 1993), title V [hereinafter TFEU]. This is a 
shared competence under Article 4 of the treaty.
13	  TFEU, arts. 77(2)(a), 79(2)(a).
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create a visa allocated by lottery, so long as the state complied with existing 
EU directives and other legislation. For example, EU law restricts long-
term visas to five years.14 Alternatively, the EU could consider legislating 
the use of a migration lottery in circumstances where ‘first-come, first-
served’ is proving unsuitable due to excessive demand, such as for economic 
and family migration. In particular, Article 79(2)(a) of the Treaty on the 
Functioning of the European Union (TFEU) provides that the EU may create 
‘standards on the issue by Member States of long-term visas and residence 
permits, including those for the purpose of family reunification’. Legislation 
under Article 79 of the TFEU must be made through the ordinary legislative 
procedure, but achieving this level of support across the EU for a migration 
lottery could prove difficult.15 The EU’s unique decision-making processes 
perhaps make it more likely that a member state could experiment with a 
migration lottery, before it is adopted by other states or the EU. Ultimately, 
the exact legal method through which a migration lottery is adopted is 
outside the scope of this chapter, though any migration lottery should be 
designed to be appropriate for the circumstances of the member state in 
which it is being introduced. For example, the criteria for entry may vary 
between states and some states may wish to adopt weighted lotteries. The 
EU principle of subsidiarity could help guide the matters for which EU 
legislative action with respect to a migration lottery would be desirable.16

Conclusion
As critically reviewed in Chapter 7 of this volume, the EU has enthusiastically 
adopted the rhetoric of ‘safe, legal pathways’ into the EU and its member 
states. The promise of such pathways may be exaggerated, but the EU’s 
increasingly sophisticated attempts to strengthen its borders17 are likely to 
force more people onto the narrow pathways that exist today or may be 
created in the future. Moreover, the European states are increasingly seeking 
to attract ‘legal’ migrants in the face of growing demographic challenges and 

14	  Regulation (EC) No. 810/2009 of the European Parliament and of the Council of 13 July 2009 
Establishing a Community Code on Visas (Visa Code) [2009] OJ L 243/1 art. 24(1).
15	  The ordinary legislative procedure requires a qualified majority, which is defined to mean ‘55% of 
the members of the Council representing the participating Member States, comprising at least 65% of the 
population of these States’. See TFEU, art. 238(3)(a).
16	  Treaty on European Union, Opened for Signature 7 February 1992, [2009] OJ C 115/13 (Entered 
into Force 1 November 1993) art. 5(3)–(4).
17	  See the discussion of Frontex in Chapter 1 of this volume. 
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to do so while maintaining ‘fair’ migration policies.18 As demonstrated in 
section one, European policymakers face the possibility of enormous demand 
for visas from people with equal or indeterminate claims to such visas, as 
some member states are already experiencing. The existing approaches to 
allocating visas, particularly ‘first-come, first-served’, will prove inadequate 
to this challenge, as they have in Australia, the US and Canada. The failure 
of ‘first-come, first-served’ or sole reliance on points-based migration has 
a very real impact on people’s opportunities to escape the distributional 
inequalities present in the world today. Innovative solutions are therefore 
required, particularly to ensure equality of opportunity among those eligible 
for a visa. 

The review of randomised social decision-making in this chapter has 
sought to provide a basis for debate about the role that lotteries can play 
in increasing equality of opportunity among eligible migrants. Migration 
lotteries are flexible policy tools that offer a fairer method for allocating 
scarce visas when compared with existing approaches. Migration lotteries 
can also be adapted to the existing economic and social objectives of most 
states’ migration policies while increasing equality of opportunity among 
those who are eligible for family, labour or humanitarian visas. Explicitly 
introducing randomness into migration policy may appear unsettling, 
arbitrary or unfair. However, for those who wish to defend the existing 
system of allocating visas, one must grapple with how ‘first-come, first-
served’ or points-based migration is not itself a natural lottery that rewards, 
respectively, people making applications earlier and those who are highly 
skilled, highly qualified and highly paid. A migration lottery offers a means 
to manage and minimise the impact of natural lotteries already present in 
migration policy, while still supporting the labour, family and humanitarian 
objectives of modern migration policies. 
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Introduction
On 4 March 2022, the Council of the European Union made the landmark 
decision to activate the Temporary Protection Directive (TPD) in response 
to the mass influx of persons into the European Union from Ukraine.1 This 
decision has been widely celebrated in the international public discourse 
as the TPD provides displaced persons in mass influx situations with 
immediate group-based protection in the EU.2 

1	  Council Implementing Decision (EU) 2022/382 of 4 March 2022 Establishing the Existence of a Mass 
Influx of Displaced Persons from Ukraine within the Meaning of Article 5 of Directive 2001/55/EC, and 
Having the Effect of Introducing Temporary Protection [2022] OJ L 71/1, art. 2(1) [hereinafter Implementing 
Decision]. 
2	  Council Directive 2001/55/EC of 20 July 2001 on Minimum Standards for Giving Temporary Protection 
in the Event of a Mass Influx of Displaced Persons and on Measures Promoting a Balance of Efforts between 
Member States in Receiving Such Persons and Bearing the Consequences Thereof [2001] OJ L 212/12 
[hereinafter TPD]. 
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However, the Implementing Decision narrowed the class of persons to 
whom the TPD applies from what was contemplated in the European 
Commission’s proposal.3 Crucially, the proposal extended temporary 
protection to all non-Ukrainian nationals ‘residing legally in Ukraine … 
who are unable to return in safe and durable conditions to their country 
or region of origin’.4 However, the Implementing Decision removed this 
class of non-Ukrainian nationals from the mandatory scope of beneficiaries, 
instead inserting an ambiguous provision, Article 2(2), which provides that 
EU member states 

shall apply either this Decision or adequate protection under their 
national law [to non-Ukrainian nationals] who can prove that they 
were legally residing in Ukraine … on the basis of a valid permanent 
residence permit … and who are unable to return in safe and durable 
conditions to their country or region of origin.5 

More than 85 per cent of non-Ukrainian nationals who have entered the 
EU after fleeing Ukraine have African, Syrian or Afghan nationalities 
(see, for example, IOM 2022: 1).

The Visegrád Group—Hungary, Poland, Czechia and Slovakia—voiced 
their opposition to the commission’s proposal (Reuters 2022). While the 
council must adopt a decision by qualified majority voting to activate 
the  TPD,6 the council chose to adopt the decision through unanimity 
voting. Commentators have thus inferred that the insertion of art. 2(2) into 
the Implementing Decision arose from concessions made to the Visegrád 
Group (Carrera et al. 2022: 11). Visegrád states have an enduring history 
of politicised racism (Tyler 2018: 1783, 1787) and have shown an aversion 
to providing protection to populations deemed culturally and linguistically 
different from their own.7 

A critical concern is that the legally ambiguous language of ‘adequate 
protection’ could enable states to confer a lower standard of rights on non-
Ukrainian nationals compared with Ukrainian nationals. Indeed, both 
Hungary and Poland have sought to justify the conferral of a lower standard 

3	  Implementing Decision, art. 2(1); Proposal for a Council Implementing Decision [2022] COMM(2022) 
91 final, art. 2(1) [hereinafter Commission Proposal]. 
4	  Commission Proposal, art. 2(1)(b). 
5	  Implementing Decision, art. 2(2). 
6	  TPD, art. 4(2). 
7	  Slovak Republic and Hungary v. Council of the EU (CJEU, C-643/15 and C-647/15, ECLI:EU:​
C:2017:618, 6 September 2017) [302] [hereinafter Slovak Republic and Hungary v. Council]. 
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of rights on non-Ukrainian displaced persons by claiming they are conferring 
‘adequate protection’ on them. This differentiation is particularly pertinent 
given the widescale reports of violence and discrimination directed towards 
non-Ukrainian nationals fleeing Ukraine (UN 2022). 

Hungary and Poland’s practice of conferring a lower standard of rights on 
non-Ukrainian displaced persons has occurred within the broader picture 
of the EU adopting contrasting responses to the influx of persons from 
Syria in 2015 and Ukraine in 2022 (Costello and Foster 2022: 244, 245). 
Policies of containment, externalisation and criminalisation underpinned 
the EU’s response to the influx of persons from Syria in 2015, standing in 
stark contrast to the swift activation of the TPD in 2022 (de Boer and Zieck 
2020: 54, 55).

This chapter considers two central questions raised by the activation of the 
TPD. First, what is required for ‘adequate national protection’ under EU 
law and does Hungary and Poland’s purported implementation of adequate 
protection meet that standard? Second, how are we to understand the EU’s 
contrasting responses to Ukrainian and non-Ukrainian displaced persons, 
evidenced both in the singling out of non-Ukrainians in art. 2(2) of the 
Implementing Decision and in the EU’s failure to activate the TPD in 2015?

This chapter argues that while art. 2(2) was inserted into the Implementing 
Decision to attain the ‘buy-in’ of the Visegrád states, the correct 
interpretation of ‘adequate protection’, employing the teleological method 
of construction of the Court of Justice of the European Union (CJEU), 
requires member states to confer on non-Ukrainians the minimum standards 
in the TPD. Further, if a member state confers higher than the minimum 
standard of rights on Ukrainians, ‘adequate protection’ demands this higher 
standard be conferred on non-Ukrainian displaced persons. Thus, despite 
the apparent intentions of the Visegrád states to allow for superior rights 
to be afforded to Ukrainian nationals, this chapter argues that the correct 
interpretation of ‘adequate protection’ requires commensurate rights to be 
conferred on Ukrainian nationals and non-Ukrainian nationals captured 
by art. 2(2) of the Implementing Decision. This interpretative process 
reveals that Hungary and Poland’s purported implementation of adequate 
protection is not adequate and hence not compatible with EU law. 



FROM BORDERS TO PATHWAYS

128

Commentators have noted the ambiguity in the phrase ‘adequate protection’, 
however, no scholarship or jurisprudence to date construes this provision 
(Carrera et al. 2022: 13). This chapter fills a critical lacuna in the literature 
and provides a basis for strategic litigation advocating for the protection of 
non-Ukrainian displaced persons in compliance with EU law. 

While the correct legal interpretation of ‘adequate protection’ requires 
commensurate rights to be conferred on Ukrainian and non-Ukrainian 
nationals, the insertion of art. 2(2) into the Implementing Decision, 
singling out non-Ukrainians, reflects the politics inherent in the EU 
asylum acquis. Member states have consolidated the ‘myth of difference’—​
a concept expounded by B.S. Chimni (1998: 350, 351)—to justify the 
EU’s contrasting responses to the mass influx of persons from Syria and 
Ukraine. This myth has been further constructed by the singling out of 
non-Ukrainians in the Implementing Decision. Echoing the title of this 
book, while the activation of the TPD was internationally celebrated as an 
innovative and progressive step forward for refugee protection in the EU, 
an in-depth analysis of the terms of the directive, its implementation—
in particular, in the Visegrád states—and its inactivation in 2015 reflects 
persistent regression and discrimination within the EU asylum acquis. 

While the TPD is shrouded in the politically neutral language of 
humanitarianism, it acts as a tool either of protection when it is activated 
or of containment when the European Council justifies its inactivation, 
dictated by the political interests of the EU. This results in a dichotomous 
EU border, prioritising persons deemed to have ideological value while 
dehumanising others, based not on their need for protection but solely on 
their ‘fate of birth’ and purported geopolitical value. 

This chapter analyses the consequences of the activation of the TPD using 
the following structure. The first section situates the TPD within the 
European asylum acquis and examines the purported implementation of 
adequate protection in Hungary and Poland. Further, the abandonment 
of  solidarity in 2015 is examined, elucidating why the council chose 
to employ unanimity voting to activate the TPD, making concessions to 
the Visegrád Group. The second section adopts doctrinal methodology, 
employing the CJEU’s method of interpretation to construe the phrase 
‘adequate protection under their national law’8 contained in Article 2(2) 
of the Implementing Decision. In accordance with the hierarchy of norms 

8	  TPD, art. 2(2).
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in EU law, art. 2(2) is construed in the spirit of the TPD, the inviolable 
right to human dignity and principles of non-discrimination law. Three 
sources of non-discrimination law are drawn on: Article 21 of the Charter 
of Fundamental Rights, the general principle of equal treatment in EU 
law and the non-discrimination provision contained in Article 3 of the 
Convention Relating to the Status of Refugees. The final section turns to a 
theoretical analysis, employing Third-World approaches to international 
law methodology to analyse the EU’s construction of a dichotomous border. 
This section examines both the EU’s failure to activate the TPD in response 
to the mass influx of Syrian persons in 2015 and the singling out of non-
Ukrainians in the Implementing Decision in 2022. 

Situating the activation of the TPD: 
The legal and political context
This section situates the TPD within the EU asylum acquis and examines 
its activation in 2022. Before interpreting art. 2(2) of the Implementing 
Decision, it is necessary to consider why the EU used unanimity voting 
to activate the TPD, making concessions to the Visegrád Group. Against 
the backdrop of the dual crisis of asylum and constitutional governance in 
2015, I argue that the European Council chose to employ unanimity voting 
to restore the EU’s integrationist project, re-engaging states’ commitment to 
the Common European Asylum System (CEAS). 

The TPD and the EU asylum acquis

The EU must act within the limits of competencies conferred on it 
by member states through treaties to achieve treaty objectives, and 
competencies not given to the EU remain with the member states.9 A core 
objective of the EU is to offer citizens ‘an area of freedom, security and 
justice without internal borders’, allowing for the free movement of persons 
alongside ‘measures with respect to external border controls, asylum and 
immigration’.10 Both the EU and national governments may legislate in 
this area as it is of shared competence,11 however, member states can only 

9	  Treaty on European Union, Opened for Signature 7 February 1992, [2009] OJ C 115/13 (Entered 
into Force 1 November 1993) art. 5(1)–5(2) [hereinafter TEU]. 
10	  Ibid., art. 3(2). 
11	  Treaty on the Functioning of the European Union, Opened for Signature 7 February 1992, [2009] OJ 
C 155/199 (Entered into Force 1 November 1993) art. 4(2)(j) [hereinafter TFEU]. 
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exercise their competence to the extent that the EU has not exercised its 
competence.12 The development of the CEAS is one means through which 
the EU has exercised its competence in this field, with Article 78 of the 
Treaty on the Functioning of the European Union (TFEU) requiring the EU to 
develop ‘a common policy on asylum, subsidiary protection and temporary 
protection’ in accordance with the Refugee Convention.13 The TPD falls 
within the CEAS, providing for an EU-wide model of temporary protection 
in circumstances of a mass influx of displaced persons.14 

The TPD is activated when the council, on a proposal by the European 
Commission, adopts a decision by qualified majority voting (QMV) 
establishing the existence of a mass influx.15 QMV requires 55 per cent of 
member states to vote in favour of a decision supported by states accounting 
for at least 65 per cent of the population of the EU (Rosas and Armati 
2010: 82). A mass influx situation is defined as the arrival in the EU of 
‘a  large number of displaced persons, who came from a specific country 
or geographical area’.16 

Once the TPD is activated, member states must provide the directive’s 
beneficiaries with residence permits and authorise them to engage in 
employed or self-employed activities.17 Member states are further obliged 
to ensure beneficiaries have access to suitable accommodation, necessary 
assistance in terms of social welfare and means of subsistence, and access to 
medical care, which at a minimum includes emergency care and essential 
treatment of illness.18 Beneficiaries under the age of 18 must be granted 
access to education on the same basis as nationals of the host state.19 The 
duration of temporary protection is one year, which can be extended for a 
maximum of three years.20 On 10 October 2022, the European Commission 
extended the TPD until March 2024 (Genovese 2022). 

12	  Ibid., art. 2(2). 
13	  Ibid., art. 78(1); Rosas and Armati (2010: 166). 
14	  TPD.
15	  Ibid., art. 5(2). 
16	  Ibid., art. 2(d). 
17	  Ibid., arts. 8(1), 12. 
18	  Ibid., art. 13(1)–(3). 
19	  Ibid., art. 14 (1). 
20	  Ibid., art. 4(1)–(2). 
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Implementation of ‘adequate protection’

In this chapter, I use the term ‘non-Ukrainian nationals’ to describe the class 
of persons captured by art. 2(2) of the Implementing Decision—namely, 
non-Ukrainian nationals who were living on a permanent residence permit 
in Ukraine and were unable to return to their country or region of origin in 
safe and durable conditions.21 At the time of writing, Hungary and Poland 
are the only member states purporting to confer adequate protection on 
non-Ukrainian nationals (UNHCR 2022b: 2). 

On 7 March 2022, the Hungarian Government introduced Government 
Decree No. 86/2022, applying the temporary protection scheme to Ukrainian 
nationals, persons benefiting from international protection in Ukraine and 
their family members.22 Under this scheme, these classes of persons are 
conferred residence permits for one year and are entitled to all the rights 
expounded in the TPD.23 

The decree is silent on the position of non-Ukrainian nationals who had not 
formally applied for international protection in Ukraine but nonetheless 
cannot return ‘in safe and durable conditions’24 to their country of origin. 
However, the UNHCR and Hungarian Helsinki Committee report that 
border guards are providing non-Ukrainian nationals with certificates for 
temporary stays (Hungarian Helsinki Committee 2022; UNHCR 2022a). 
These certificates entitle holders to legally reside in Hungary for 30 days, 
which can be extended for ‘a maximum of 3 months at each occasion’ 
(Hungarian Helsinki Committee 2022; European Council 2013). Persons 
holding such a certificate are conferred minimal rights, entitling them to 
remain in Hungary and access emergency health care and schooling for 
minors. According to the Hungarian Helsinki Committee (2022), this 
document does not give holders a right to ‘any other type of assistance 
from the Hungarian state’, including social welfare, family reunification or 
permission to engage in employed or self-employed activities. Further, there 
is no obligation on the Hungarian Government to ensure certificate holders 
have access to accommodation or means to obtain housing. 

21	  Implementing Decision, art. 2(2). 
22	  Hungarian Helsinki Committee, Government Decree No. 86/2022, [Hungary], Gazette No. 44 
of 2022, 7 March 2022, Section 1, Unofficial translation, 8 March 2022, helsinki.hu/en/wp-content/
uploads/​sites/2/2022/03/HUgovdecree_implementing_councildecision_tempprotEN.pdf, art. 2(2) 
[hereinafter Government Decree No. 86/2022]. 
23	  Ibid., ss. 6–7. 
24	  Implementing Decision, art. 2(2). 

http://helsinki.hu/en/wp-content/uploads/sites/2/2022/03/HUgovdecree_implementing_councildecision_tempprotEN.pdf
http://helsinki.hu/en/wp-content/uploads/sites/2/2022/03/HUgovdecree_implementing_councildecision_tempprotEN.pdf
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Poland adopted the Special Act on Assistance to Ukrainian Nationals on 
12  March 2022, providing Ukrainian nationals full access to the labour 
market, healthcare system, social benefits and education for minors on the 
same basis as Polish nationals.25 All non-Ukrainians are excluded from 
the scope of the Act, instead receiving a certificate of temporary protection.26 

While the rights conferred on non-Ukrainian nationals in Poland are higher 
than the rights granted under Hungarian law, differentiation remains 
between Ukrainians and non-Ukrainians (Morales 2022). Holders of a 
certificate of temporary protection are permitted to remain in Poland for 
one year and have a right to work and to access accommodation, family 
reunification, education for minors and medical care.27 However, while 
Ukrainian nationals are granted full access to the social welfare system 
(Office for Foreigners 2022), non-Ukrainian nationals may merely apply 
for a ‘one-off cash payment’ if they decide to live outside the Centre for 
Foreigners (Republic of Poland 2022b; EUAA 2022: 14). Further, while 
Ukrainians are entitled to access free state medical care under ‘the same 
conditions as Polish citizens’ (Office for Foreigners 2022), non-Ukrainians 
may only access basic medical care via the Office for Foreigners (Republic 
of Poland 2022a). The Special Rapporteur on the human rights of migrants 
Felipe González Morales has called on the Polish Government to cease 
‘the double standards’ in legal entitlements conferred on Ukrainians and 
non-Ukrainians fleeing the same war (Morales 2022: 2). 

Consensus-based voting: The shadow of the 2015 
constitutional crisis

The European Council’s decision to employ consensus-based voting 
to activate the TPD, making concessions to the Visegrád Group, must 
be understood against the backdrop of the dual crises of asylum and 
constitutional governance in 2015, marked by states’ abandonment of 
solidarity (Byrne et al. 2020: 871). 

25	  At the time of writing there is no English translation of this Act. I have relied on the Polish 
Government’s English-language summary of the Act in Office for Foreigners (2022). 
26	  Act of 13th of June 2003 on Granting Protection to Aliens within the Territory of the Republic of 
Poland (Poland) Journal of Laws of 2003 No. 128 item 1176, 13 June 2003 [hereinafter Act on Granting 
Protection to Aliens]; Republic of Poland (2022c). 
27	  Act on Granting Protection to Aliens, art. 112–17. 
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In Slovak Republic and Hungary v. Council of the EU, Advocate-General 
Bott highlights that ‘solidarity is a founding and existential value of the 
Union, at the heart of the process of integration’.28 Article 2 of the Treaty 
on European Union enshrines solidarity as a fundamental value of the EU, 
and art. 3(2) holds that the EU shall promote solidarity ‘among generations 
… and between Member States’.29 While the concept of solidarity lacks a 
single definitive meaning, in the context of migration policies, art. 80 of the 
TFEU indicates that the principle of solidarity requires ‘the fair sharing of 
responsibility’ between member states.30

In 2015, in response to the arrival in the EU of 1.3 million people from 
Syria, Afghanistan and Iraq, states adopted siloed self-help measures to 
insulate themselves from flows of protection seekers (Byrne et al. 2020: 873; 
Clayton and Holland 2015). As Morano-Foadi (2017: 223, 225) argues, 
the adoption of unilateral measures challenged the ‘integrity of the whole 
EU project’ as states abandoned EU-wide solidarity in pursuit of individual 
self-interest. 

Frontier states undermined their commitment under the Dublin 
Regulation—which generally dictates that the country in which an asylum 
seeker first enters the EU is responsible for processing their asylum claim31—
instead ‘waving them through’ at border posts (Armstrong 2020: 332, 337). 
Responsibility-sharing was further undermined by states reasserting internal 
borders to inhibit entry of asylum flows, constructing legal and physical 
barriers across the EU (Armstrong 2020: 335). 

As highlighted by Byrne et al. (2020: 873), the events of 2015 started as a 
crisis of asylum and transpired into a constitutional crisis. The proliferation 
of internal borders not only struck at the heart of solidarity but also 
undermined EU citizens’ fundamental rights to free movement (Byrne et al. 
2020: 873). This revealed the fragility of the 1985 Schengen Agreement, 
which guarantees EU citizens’ enjoyment of the fundamental rights to the 

28	  Slovak Republic and Hungary v. Council of the EU (Opinion of Advocate-General Bott in the CJEU, 
C-643/15 and C-647/15, ECLI:EU:C:2017:618, 6 September 2017) [18]–[20] [hereinafter AG: Slovak 
Republic v. Council]. 
29	  TEU, arts. 2, 3(2).
30	  TFEU, art. 80. 
31	  Regulation (EC) 604/2013 of 29 June 2013 Establishing the Criteria and Mechanisms for Determining 
the Member State Responsible for Examining an Application for International Protection Lodged in One of the 
Member States by a Third-Country National or a Stateless Person (Recast) [2013] OJ L180/31, art. 13(1). 
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free movement of goods, persons, services and capital.32 Lengthy queues at 
border crossings undermined free movement, with the cost to businesses 
estimated to have reached €18 billion (Dennison and Pardijis 2016: 3–4). 

Member states’ abandonment of solidary was further reflected in the failure 
of the emergency relocation decisions (Marin et al. 2020: 1, 5) that, passed 
through QMV, established a quota system for the mandatory relocation of 
160,000 asylum seekers from Greece and Italy across the EU.33 Only two 
EU member states, Ireland and Malta, met their relocation targets, with 
a mere 20,000 asylum seekers relocated by the end of 2017 (EC 2017: 
2). Strikingly, the Visegrád states voted against the relocation decisions, 
with Czechia relocating just 12 asylum seekers, while Hungary and Poland 
offered no relocation positions.34 As argued by Advocate-General Bott in 
Slovak Republic and Hungary v. Council, the failure of states to uphold 
their quota obligations demonstrates ‘the crisis of the European integration 
project’, which is underpinned by solidarity between member states.35 

This notion is supported by Goldner Lang (2020: 39, 49), who contends 
that the violation by member states of asylum law in 2015 symbolised 
a process of ‘EU disintegration’. Goldner Lang draws on the concepts of 
‘exit’ and ‘voice’ as conceived by Hershman and developed in the European 
context by Weiler (Weiler 1990: 2403, 2411; Hershman 1970). ‘Voice’ 
refers to ‘the mechanism of interorganisational correction’ (Weiler 1990: 
2411), which, in the EU context, is member states’ capacity to protect 
their interests during decision-making processes (Goldner Lang 2020: 49). 
‘Exit’ refers to ‘the mechanism of organisational abandonment in the face 
of unsatisfactory performance’, with the United Kingdom’s exit from the 
EU in 2020 reflecting a ‘complete exit’ (Weiler 1990: 2411; Goldner 
Lang 2020: 49). Where states have a stronger outlet for ‘voice’ this reduces 
pressure on ‘exit’, while ‘the closure of exit leads to demands for enhanced 
voice’ (Weiler 1990: 2411). Goldner Lang (2020: 49) posits that in 2015 

32	  Convention Implementing the Schengen Agreement of 14 June 1985 [22 September 2000] OJ L239.
33	  Council Decision (EU) 2015/1523 of 14 September 2015 Establishing Provisional Measures in the 
Area of International Protection for the Benefit of Italy and of Greece [2015] OJ L 239/136 [hereinafter 
Council Decision 2015/1523]; Council Decision (EU) 2015/1601 of 22 September 2015 Establishing 
Provisional Measures in the Area of International Protection for the Benefit of Italy and Greece [2015] OJ L 
248/80 [hereinafter Council Decision 2015/1601].
34	  European Commission v. Republic of Poland and Others (CJEU, C-715/17, C718/17 and C-719-17, 
ECLI:EU:C:2020:257, 2 April 2020) [24]–[25]. 
35	  AG: Slovak Republic v. Council, 3. 



135

6. THE ACTIVATION OF THE TEMPORARY PROTECTION DIRECTIVE

Visegrád states experienced reduced ‘voice’ as the relocation decisions were 
adopted through QMV, hence they sought to ‘selectively exit’ the EU, 
retaining membership while avoiding EU obligations.

The events of 2015 highlighted that states must collectively engage with the 
CEAS to protect the fundamental values of solidarity and free movement on 
which the EU project relies. Against this backdrop, the council’s decision to 
use consensus-based voting to activate the TPD was likely made to restore 
the EU’s integrationist project by re-engaging member states’ commitment 
to the CEAS. This decision could reflect a broader move within EU 
governance towards unanimity voting on matters concerning the CEAS.

Buy-in from the Visegrád Group was crucial as they border Ukraine. Visegrád 
states have shown an aversion to protecting non-European refugees.36 
In Slovak Republic and Hungary v. Council, Hungary, Poland and Slovakia 
sought to nullify the 2015 emergency relocation decisions, arguing that 
receiving Syrian refugees would ‘disproportionally burden’ their ‘ethnically 
homogeneous societies’.37 The CJEU dismissed this argument, holding that 
the ethnic origin of protection seekers cannot be considered in relocation 
decisions, as this would be contrary to the non-discrimination provision 
contained in Article 21 of the Charter of Fundamental Rights.38 The 
Visegrád states’ opposition to non-European refugees occurred alongside 
a rise in populist nationalist parties which asserted a connection between 
migration and the destabilisation of public order, terrorism and loss of 
national culture (Byrne et al. 2020: 880).

It can hence be inferred that the Visegrád states may have advocated for 
the insertion of art. 2(2) into the Implementing Decision to enable a 
lower standard of rights to be conferred on non-Ukrainian nationals who 
have fled Ukraine. However, as the next section will explore, the CJEU’s 
interpretation of ‘adequate protection’ would require non-Ukrainians to be 
conferred rights commensurate to Ukrainians. 

36	  Slovak Republic and Hungary v. Council, [302].
37	  Ibid., [302].
38	  Ibid., [305]. 
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Interpreting the directive: A doctrinal 
analysis
In accordance with the spirit of the TPD, the inviolable right to human 
dignity and principles of non-discrimination, the CJEU would construe 
‘adequate protection’39 to require Ukrainian and non-Ukrainian nationals 
to be afforded commensurate rights. Article 2(2) may come before the 
CJEU for construction if the European Commission or a member state 
brings direct proceedings alleging Hungary and Poland are failing to fulfil 
an obligation under the Implementing Decision.40 Alternatively, a national 
court may refer the interpretation of the phrase ‘adequation protection’ 
to the CJEU, with the national court subsequently determining whether 
national law complies with EU law.41

The scope of this analysis is limited to art. 2(2), as this provision includes the 
legally ambiguous terminology of ‘adequate protection’,42 thus this chapter 
applies to non-Ukrainian nationals who had a permanent residence visa in 
Ukraine and cannot return in safe and durable conditions to their country 
of origin. Article 2(3) of the Implementing Decisions stipulates that states 
‘may apply’ temporary protection to non-Ukrainian nationals legally residing 
in Ukraine who did not hold a permanent residence permit and cannot 
return to their country of origin.43 While the non-discrimination analysis is 
likely equally applicable to this class of non-Ukrainians, a complete analysis 
of art. 2(3) lies outside the scope of this chapter. 

The CJEU’s method of construction

1. The teleological approach
As outlined by the CJEU in Merck v. Hauptzollamt Hamburg-Jonas, 
when interpreting a provision of EU law, the court considers ‘not only its 
wording but also the context in which it occurs and the objects of the rules 
of which it is part’.44 Linguistic arguments are inherently limited in the 
CJEU due to the multilingual nature of EU law (Ceruti 2019: 253, 265). 

39	  Implementing Decision, art. 2(2).
40	  TFEU, arts. 258–59. 
41	  Ibid., art. 267.
42	  Ibid., art. 2(2). 
43	  Ibid., art. 2(3). 
44	  Merck v. Hauptzollamt Hamburg-Jonas (CJEU, C-292/82, ECLI:EU:C:1983:335, 17 November 
1983) [12] [hereinafter Merck]. 
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Writing extrajudicially, Koen Lenaerts (2007: 1011, 1016), President of 
the Court of Justice, posits that the teleological method of interpretation 
commands a prominent place in the CJEU, with the court seeking to 
adopt  the interpretation of a provision that ‘best serves the purpose’ for 
which the overall instrument was made. It is not only the telos of the rules 
that the court considers but also the ‘telos of the legal context in which 
those rules exist’ (Poiares Pessoa Maduro 2007: 137, 140), with the court 
seeking to resolve legal ambiguity in a manner that furthers the European 
integrationist project (Lenaerts 2007: 1030). 

2. The hierarchy of norms
There is a hierarchy of norms within the EU legal order, with the 
Implementing Decision, as a form of secondary EU law, sitting at the bottom 
of the hierarchy (Rosas and Armati 2010: 41). It thus must be interpreted in 
accordance with the values of the EU, the general principles of EU law, the 
EU’s constituent treaties, the Charter of Fundamental Rights, international 
agreements binding on the EU and general international law (Rosas and 
Armati 2010: 41). Within the purview of secondary EU law, implementing 
acts fall below legislative and delegated acts (Craig and de Búrca 2015: 117; 
Rosas and Armati 2010: 50), hence the Implementing Decision must also 
be interpreted in light of the TPD, which is a legislative act.45 

The spirit of the TPD

The CJEU determines the overall ‘spirit’ of instruments by considering the 
‘design and purpose of the instrument and the effect which it sought to 
achieve’, construing an ambiguous provision to produce this desired effect.46 
As demonstrated in Van Gend & Loose v. Netherlands Inland Revenue, 
to elucidate an instrument’s spirit, the CJEU draws on the instrument’s 
preamble, objectives and general scheme in a non-hierarchical manner.47 

Article 1 of the TPD stipulates that the ‘purpose of this Directive is to 
establish minimum standards for giving temporary protection in the event 
of a mass influx of displaced persons from third countries who are unable 
to return to their country of origin’.48 Emphasis is placed on the fact that 

45	  TPD. 
46	  NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v. Netherlands Inland Revenue 
Administration (CJEU, C-26/62, ECLI:EU:C:1963:1, 5 February 1963) [12].
47	  Merck, [12]. 
48	  TPD, art. 1. 
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displaced persons are ‘unable to return to their country of origin’,49 making 
no distinctions based on their nationality. Likewise, the definition of a ‘mass 
influx’ refers to the arrival of ‘a large number of displaced persons … from 
a specific country or geographical area’50 and hence does not distinguish 
between displaced persons’ nationalities. This indicates that the spirit of the 
TPD is to confer a minimum standard of protection on displaced persons 
in mass influx situations who have come from a specific country, regardless 
of their nationality. 

The TPD’s second objective is to ‘promote a balance of efforts between 
Member States’ in receiving displaced persons.51 This objective is linked 
to the preambular statement that the TPD introduces minimum standards 
to ‘avert the risk of secondary movements’ across the EU.52 If adequate 
protection consisted of a lower standard of rights than the minimum 
standard contained in the TPD, non-Ukrainian nationals would be 
incentivised to move across the EU into states which have chosen under 
Article 2(2) to extend temporary protection to them. This would therefore 
undermine the purpose of the TPD to mitigate secondary movements. 

Imbued throughout the TPD is a further objective of militating against 
‘overwhelming national asylum systems’ in mass influx situations. The 
preamble states that the directive benefits member states by limiting ‘the 
need for displaced persons to seek international protection’.53 To meet this 
objective, there is a high degree of consistency between the rights conferred 
on refugees under the Qualifications Directive, and beneficiaries of the 
TPD, such that there is no immediate need for displaced persons to seek 
international protection.54 If adequate protection allowed a lower threshold 
of rights to be conferred on non-Ukrainians, this would encourage them to 
apply for international protection, undermining the spirit of the TPD.

The spirit of the TPD thus indicates that ‘adequate protection’ must be 
construed to require the member states to extend the minimum standards 
contained in the TPD to non-Ukrainian nationals. This conclusion is 

49	  Ibid. 
50	  Ibid., art. 2(d). 
51	  Ibid., art. 1. 
52	  Ibid., Preamble, para. 9. 
53	  Implementing Decision, Preamble, para. 16.
54	  Directive 2011/95/EU on Standards for the Qualification of Third-Country Nationals or Stateless 
Persons as Beneficiaries of International Protection, for a Uniform Status for Refugees or for Persons Eligible for 
Subsidiary Protection and for the Content of the Protection Granted (Recast) [2011] OJ L 337/9 [hereinafter 
Qualifications Directive]; TPD, art. 1. 
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consistent with a statement made in the commission’s proposal, stipulating 
that ‘to respect the spirit’ of the TPD, member states should extend 
temporary protection to all non-Ukrainian nationals who cannot return to 
their country of origin.55 

Human dignity and the Charter of 
Fundamental Rights

The CJEU interprets EU law in accordance with the Charter of Fundamental 
Rights, which is a legally binding instrument elevated to the same status as 
EU treaties after the entry into force of the Treaty of Lisbon on 1 December 
2009.56 Article 1 of the charter provides that ‘human dignity is inviolable’.57 
Cimade, Gisti v. Ministre de l’Intérieur (hereinafter Cimade) reflects the 
instructive role that human dignity plays in the CJEU’s interpretation of 
directives within the CEAS.58 

In Cimade, the French Council of State referred the interpretation of 
the Reception Conditions Directive to the CJEU.59 In this directive, the 
minimum reception conditions afforded to asylum seekers in the EU are 
the rights to housing, food, clothing, health care, education for minors 
and access to employment within nine months.60 The critical question was 
whether member states were required to grant these minimum standards 
to an asylum seeker for whom the member state decided, pursuant to the 
Dublin Regulation, to call on another member state to examine the asylum 
application.61 The CJEU held that to respect the fundamental right to human 
dignity, the Reception Conditions Directive must be construed to oblige 
member states to confer the minimum standards on all asylum seekers on 
its territory, including those for whom a member state decides that another 

55	  Commission Proposal, 7.
56	  Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European 
Community, Opened for Signature 13 December 2007, [2007] OJ C 306/1 (Entered into Force 
1 December 2009) art. 6(1). 
57	  Charter of Fundamental Rights of the European Union, [2000] OJ C 326/392, art. 1 [hereinafter 
Charter of Fundamental Rights]. 
58	  Cimade, Group d’information et de soutien des immigrés (GISTI) v. Ministre de l’Intérieur, de l’Outre-mer, 
des Collectivités territoriales et de l’Immigration (CJEU, C-179/11, ECLI:EU:C:2012:594, 27 September 
2012) [hereinafter Cimade].
59	  Council Directive 2003/9/EC of 27 January 2003 Laying Down Minimum Standards for the Reception 
of Asylum Seekers [2003] OJ L 31/18. 
60	  Ibid., Ch. II, arts. 7–15. 
61	  Cimade, [36]. 
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state is responsible for processing their application.62 This obligation only 
ceases when the transfer of the asylum seeker to the responsible member 
state occurs.63 

The present matter is highly analogous to Cimade, as both the TPD and the 
Reception Conditions Directive contain minimum standards of protection 
for displaced persons. Further, both directives stipulate that they ‘respect 
the fundamental rights recognised by the Charter’.64 The reasoning in 
Cimade demonstrates the importance the CJEU places on ensuring human 
dignity is upheld for all third-country nationals whom CEAS directives 
capture. Following this approach, the CJEU would hold that to respect 
the right to human dignity, the minimum standards expounded in the 
TPD must be extended to all persons whom the Implementing Decision 
captures, including non-Ukrainians unable to return to their country of 
origin. Indeed, the rights in the Reception Conditions Directive mirror the 
minimum standards within the TPD, indicating that the latter are necessary 
to constitute a ‘dignified standard of living’.65

Non-discrimination

Thus far, the interpretative process has revealed that adequate protection 
requires member states to confer on non-Ukrainians at least the minimum 
standards within the TPD. The critical question raised is what ‘adequate 
protection’ requires when a member state, pursuant to art. 3(5) of the TPD,66 
opts to confer higher than the minimum standards on Ukrainian nationals. 
The following non-discrimination analysis is instructive in demonstrating 
that adequate protection requires commensurate rights to be conferred on 
Ukrainian and non-Ukrainian nationals. 

Multiple sources require the CJEU to construe secondary EU law consistent 
with the principle of non-discrimination. First, all EU acts must be 
interpreted in accordance with the general principle of equal treatment, 
drawn from the constitutional traditions of member states.67 Second, the 

62	  Ibid., [50].
63	  Ibid., [55]. 
64	  TPD, art. 3(2).
65	  Cimade, [61].
66	  TPD, art. 3(5).
67	  Christopher Sturgeon, Gabriel Sturgeon and Alana Sturgeon v. Condor Flugdienst GmbH (C-402/07) 
and Stefan Böck and Cornelia Lepuschitz v Air France SA (C-432/07) (ECLI:EU:C:2009:716, 19 November 
2009) [48] [hereinafter Sturgeon]. 
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charter prohibits discrimination including on the basis of nationality.68 
While the orthodox view was that this provision prohibited discrimination 
between EU citizens,69 recent jurisprudence affirms the court’s openness 
to invoking considerations of non-discrimination between two classes of 
non-EU nationals.70 Indeed, Lenaerts (2014: 1) argues that equal treatment 
has ‘grown out of its internal market origins’ and now pervades the entire 
body of EU law, ‘standing at the apex of the hierarchy of norms’. Third, art. 
78 of the TFEU provides that the TPD must be developed in accordance 
with the Refugee Convention.71 In compliance with the hierarchy of norms, 
the TPD must be interpreted in accordance with the TFEU, necessitating 
consideration of Article 3 of the Refugee Convention, which prohibits 
discrimination among refugees.72 

As outlined by the CJEU, the principle of equal treatment stipulates that 
‘comparable situations must not be treated differently … unless such 
treatment is objectively justifiable’ and is proportionate to the aim pursued.73 
This test mirrors the non-discrimination test applicable within art. 3 of the 
Refugee Convention (Hathaway 2021: 26). 

Are Ukrainian and non-Ukrainian nationals  
in comparable positions? 
Ukrainian nationals and the class of non-Ukrainians in question are in 
comparable positions. Both have suffered comparable harm in needing to 
flee Ukraine due to the Russian invasion and cannot return in safe and 
durable conditions to Ukraine. Further, both Ukrainian nationals and the 
class of non-Ukrainian nationals in question cannot return in ‘safe and 
durable conditions’ to their country of nationality.74 It is inferred that the 
reference in art. 2(2) to ‘country of origin’ is to non-Ukrainian nationals’ 

68	  Charter of Fundamental Rights, art. 21(1)–(2). 
69	  Athanasios Vatsouras and Josif Koupatantze v. Arbeitsgemeinschaft (CJEU, C-22/08 and C-23/08, 
ECLI:EU:C:2009:344, 4 June 2009) [52] [hereinafter Vatsouras].
70	  See, for example, Kreis Warendorf v. Ibrahim Alo and Amira Osso v. Region Hannover (CJEU, C-443/14 
and C-444/14, ECLI:EU:C:2016:127, 1 March 2016) 54. 
71	  TFEU, art. 78. 
72	  Convention Relating to the Status of Refugees, Opened for Signature 28 July 1951, 189 UNTS 150 
(Entered into Force 22 April 1954) art. 1A, as amended by the Protocol Relating to the Status of Refugees, 
Opened for Signature 31 January 1967, 606 UNTS 267 (Entered into Force 4 October 1967) art. 3 
[hereinafter Refugee Convention]. 
73	  Wolfgang v. Freistaat (CJEU, C-356/12, ECLI:EU:C:2014:350, 22 May 2014) [43] [hereinafter 
Wolfgang]. 
74	  Implementing Decision, art. 2(2). 
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country of nationality, as it is a necessary assumption of the Implementing 
Decision that persons cannot return to Ukraine. This is consistent with the 
definition of ‘country of origin’ in the Qualifications Directive.75

The TPD explicitly acknowledges that persons falling within the scope of 
the directive may fall within the scope of the Refugee Convention.76 The 
reference to non-Ukrainians unable to return in ‘safe and durable conditions’ 
echoes terminology used in the voluntary repatriation of refugees ‘in safety 
and in dignity’ (UNGA 2018: 3.1), indicating that the class of non-
Ukrainians captured by art. 2(2) may meet the art. 1A(2) definition of a 
refugee in the Refugee Convention.77 Indeed, 69 per cent of non-Ukrainians 
who entered Germany from Ukraine had Ghanaian or Nigerian nationality, 
with the remainder having Syrian, Sudanese or Afghan nationalities—
countries widely recognised as refugee-producing (IOM 2022: 1). 

Is differentiation objectively justifiable?
There is no objective ground capable of justifying the conclusion that 
‘adequate protection’ allows for a lower standard of protection to be 
conferred on non-Ukrainian nationals unable to return to their country 
of origin. 

CJEU case law indicates that member states may legitimately differentiate 
between EU and non-EU citizens,78 however, the matter at hand concerns 
two categories of non-EU citizens. While Ukraine has applied to join the 
EU, this process will take years to finalise (BBC News 2022), and hence 
does not  provide a justifiable basis on which to differentiate between 
the protection provided to Ukrainian and non-Ukrainian nationals 
fleeing Ukraine. 

It could be argued that Ukrainian citizens enjoy a special legal status in 
the EU, as they are entitled to travel in the EU for 90 days in a 180-day 
period.79 However, in the context of displaced persons fleeing the Russian 
invasion, Ukrainian nationals having access to this generous holiday visa 
is not an objectively justifiable reason to confer less protection on persons 

75	  Qualifications Directive, art. 2(n). 
76	  TPD, art. 2(c). 
77	  Refugee Convention, art. 1A(2). 
78	  Vatsouras, [52]. 
79	  Regulation EU 2018/1806 of the European Parliament and the Council Listing the Third-Country 
Nationals Who Must Be In Possession of Visas When Crossing the External Borders and Those Whose Nationals 
Are Exempt [2018] OJ L303/39, art. 4(1). 
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who do not have access to this visa. Indeed, this visa is issued on the basis 
that Ukrainian nationals will leave the EU and return to Ukraine after 
90 days and hence is not relevant to considerations of the protection of 
displaced persons.

Consistent with the argument raised in Slovak Republic and Hungary v. 
Council, member states may posit that ‘adequate protection’ entails a lower 
standard of protection to disincentivise non-Ukrainians from remaining in 
these states, as protecting non-Ukrainians ‘disproportionally burdens’ their 
‘ethnically homogeneous’ societies.80 Should such a spurious argument be 
again made, this would be given short shrift by the CJEU as manifestly 
discriminatory and not a legitimate justification for less protection to be 
provided to non-Ukrainians.81 

Proportionality
If differentiation is found to be based on an objective justification, the 
principle of equal treatment demands that the differentiation must be 
proportionate to the aim pursued.82 In Saidoun v. Greece, the European Court 
of Human Rights held that Greek authorities denying a family allowance 
to an Iraqi refugee contravened the principle of equal treatment, stipulating 
that ‘only very strong reasons’ could lead the court to conclude that a 
difference in treatment exclusively based on nationality is proportionate.83 
The CJEU draws on the jurisprudence of the European Court of Human 
Rights, particularly in the field of non-discrimination law (Craig and de 
Búrca 2015: 935). There appears to be no objective ground justifying a 
lower standard of rights being conferred on non-Ukrainian nationals unable 
to return to their country of origin and, even if a justification was accepted 
by the CJEU, it is unlikely to meet the high standard of a ‘very strong 
reason’84 for differentiation. 

80	  Slovak Republic and Hungary v. Council, [302]. 
81	  Ibid., [305]. 
82	  Wolfgang, [43]. 
83	  Saidoun v. Greece (European Court of Human Rights, Application No. 40083/07, 28 October 2010) 
[30]. 
84	  Ibid., [30]. 
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Applying Article 3 of the 1951 Refugee Convention
As the class of non-Ukrainian nationals in question may meet the art. 1A(2) 
definition of a refugee, this necessitates consideration of art. 3 of the 1951 
Refugee Convention.85 Refugee status determination is declarative, not 
constitutive, hence a person meeting the definition of a refugee is a refugee 
even before formal recognition (Hathaway 2021: 80). The need to consider 
art. 3 is reinforced by the TFEU holding that the TPD must be developed 
in accordance with the Refugee Convention.86 The critical strength of art. 3 
as an interpretative tool is that it explicitly prohibits discrimination among 
classes of refugees on the basis of ‘race, religion or country of origin’.87 

While nationality is not an enumerated ground for non-discrimination, 
eminent jurists argue that art. 3 is non-exhaustive and its parameters 
must be understood in light of the non-discrimination provisions in the 
International Covenant on Civil and Political Rights (ICCPR).88 Crucially, 
Article 26 of the ICCPR prohibits any discrimination including on the 
basis of ‘race, colour … national or social origin’,89 with General Comment 
18 of the UN Human Rights Committee holding that this article prohibits 
discrimination in ‘any field regulated and protected by public authorities’.90 
Thus, the non-discrimination provision is not textually limited and, when 
read in light of the ICCPR, it encompasses a prohibition of discrimination 
between refugees based on nationality (Hathaway 2021: 286; Marx and 
Staff 2011: 648). 

While there is limited jurisprudence on art. 3, Hathaway (2021: 113) posits 
that it is necessary to consider whether there is ‘a real difference in need’ 
between the two classes of persons. Here, there is no justifiable basis to 
hold that Ukrainians need a higher standard of rights than non-Ukrainians, 
as both groups had to flee Ukraine and cannot return to their country of 
nationality. This reinforces the conclusion that ‘adequate protection’ cannot 
be construed to allow differential treatment between Ukrainian and non-
Ukrainian refugees.

85	  Refugee Convention, art. 3.
86	  TFEU, art. 78. 
87	  Refugee Convention, art. 3.
88	  International Covenant on Civil and Political Rights, Opened for Signature 16 December 1966, 999 
UNTS 171 (Entered into Force 23 March 1976) [hereinafter ICCPR]; Hathaway (2021: 286); Marx and 
Staff (2011: 654).
89	  ICCPR, art. 26. 
90	  Human Rights Committee, General Comment No. 18: Non-Discrimination, 37th session (10 
November 1989) 3 [12]. 
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Non-discrimination conclusion
This analysis reveals that any differentiation in rights conferred on 
Ukrainian and non-Ukrainian nationals unable to return to their country 
of origin would constitute unlawful discrimination. Thus, in accordance 
with the general principle of equal treatment, Article 21 of the Charter of 
Fundamental Rights and Article 3 of the Refugee Convention, the CJEU 
must construe adequate protection to require member states to confer 
commensurate rights on Ukrainian and non-Ukrainian nationals. 

This conclusion is consistent with the Advocate-General’s view in LW v. 
Bundesrepublik Deutschland, which concerned an interpretation of the 
Qualifications Directive.91 This critical CEAS instrument sets out the rights 
afforded to refugees and beneficiaries of subsidiary protection.92 Crucially, 
this directive contains a provision mirroring art. 3(5) of the TPD, enabling 
states to confer on protection seekers ‘more favourable conditions’ than the 
minimum standards within the directive.93 The advocate-general in this 
matter noted that member states’ discretion to provide ‘more favourable 
treatment’ to protection seekers allows states to raise the minimum standards 
for all protection seekers on their territory, as exercise of this discretion 
‘cannot result in a breach of equal treatment’.94 This indicates that the ‘more 
favourable’ standards provision in art. 3(5) of the TPD similarly permits 
states to raise protection standards for all displaced persons captured by 
the Implementing Decision, and does not allow for differentiation between 
classes of persons in comparable positions. 

Interpretative outcome

Conferring a lower standard of protection on non-Ukrainian nationals 
would  be inconsistent with the spirit of the TPD, the inviolable right 
to human dignity and fundamental principles of non-discrimination. 
As outlined in Zoi Chatzi v. Ypourgos Oikonomikon, the CJEU will interpret 
a community measure ‘as far as possible in such a way as to not affect its 
validity and in compliance with primary EU law’.95 Thus, while ‘adequate 

91	  LW v. Bundesrepublik Deutschland (Opinion of Advocate-General, C-91/20, ECLI:EU:C:2021:384, 
12 May 2021) [85] [hereinafter LW].
92	  Qualifications Directive.
93	  Ibid., art. 3; TPD, art. 3(5). 
94	  LW, [85]. 
95	  Zoi Chatzi v. Ypourgos Oikonomikon (CJEU, C-149/10, ECLI:EU:C:2010:534, 16 September 2010) 
[43]. 
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protection’ in ordinary language appears to connote a lower standard of 
protection, when read in the context of the EU hierarchy of norms, the 
CJEU would construe ‘adequate protection’ to require commensurate rights 
to be conferred on Ukrainian and non-Ukrainian nationals. 

Hungary and Poland are likely to argue, first, that this outcome is 
inconsistent with their drafting intention, and second, that it disregards the 
textual distinction between ‘adequate’ and ‘temporary’ protection drawn in 
art. 2(2).96 

However, the CJEU gives limited, if any, consideration to drafting history 
when interpreting secondary law, due to difficulties in determining the 
collective intention of all member states (Lenaerts and Gutiérrez-Fons 
2013: 20–22). Indeed, the CJEU has consistently held that preparatory 
work ‘cannot be used for the purpose of interpreting secondary acts’ where 
no reference is made to the content of the drafting history in the provision, 
as it therefore ‘has no legal significance’.97 Instead, the court presumes the 
drafters intended to comply with EU law.98

In regard to the textual distinction, the CJEU’s teleological method gives 
limited weight to strict textualism, reading textual distinctions out of 
provisions where this is necessary to guarantee compliance with primary 
law (Ceruti 2019: 267).99 In this matter, reading the textual distinction out 
of art. 2(2) is necessary to comply with the spirit of the TPD, EU non-
discrimination law and the right to human dignity. 

Hungary’s purported implementation of ‘adequate protection’ is manifestly 
contrary to EU law, as it does not confer on non-Ukrainian nationals the 
minimum standards expounded in the TPD. The conferral of residency 
for a 30-day period falls far below the strict temporal requirement in the 
TPD to provide protection for a minimum initial period of 12 months.100 
Further, Hungary is failing to provide non-Ukrainian nationals with a 
right to engage in employed or self-employed activities or to access social 
assistance (Hungarian Helsinki Committee 2022). 

96	  TPD, art. 2(2). 
97	  See, for example, The Queen v. Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen 
(CJEU, C-292/89, ECLI:EU:C:1991:80, 26 February 1991) [18]. 
98	  Sturgeon, 37. 
99	  Merck, [12]. 
100	 TPD, art. 4(1). 



147

6. THE ACTIVATION OF THE TEMPORARY PROTECTION DIRECTIVE

While Polish law confers the minimum standards expounded in the 
TPD on non-Ukrainians unable to return to their country of origin, it 
nevertheless fails to meet the standard of ‘adequacy’, as it confers a higher 
standard of rights on Ukrainian nationals compared with non-Ukrainians. 
In particular, Polish law provides superior social assistance and medical care 
to Ukrainians, thus failing to meet the standard of ‘adequate protection’ 
(Republic of Poland 2022a, 2022b).

While this interpretative outcome provides a powerful tool for non-
Ukrainians to demand commensurate rights to Ukrainian nationals, it must 
be acknowledged that due to the significant lag between the commencement 
of litigation and the handing down of a judgement in the CJEU, 
non‑Ukrainians will continue to be subject to conditions falling below the 
standard of ‘adequacy’. This outcome continues Poland’s and Hungary’s 
policies of ‘quiet neglect’ under which refugees of colour are produced as 
outsiders to the social and economic order (Cantat 2020: 183, 186). 

Discriminatory (in)activation of the TPD: 
A critical analysis
While the correct interpretation of ‘adequate protection’ requires 
commensurate rights to be conferred on Ukrainian and non-Ukrainian 
nationals, the fact that art. 2(2) was inserted into the Implementing Decision 
to single out non-Ukrainians reflects the politics inherent in the EU asylum 
acquis. Hungary’s and Poland’s practices of conferring a lower standard of 
rights on non-Ukrainians must be understood within the broader picture 
of the EU adopting contrasting responses to the influx of persons from Syria 
in 2015 and Ukraine in 2022. Policies of containment, externalisation and 
criminalisation underpinned the EU’s response to the Syrian crisis, standing 
in stark contrast to the European Council’s swift activation of the TPD in 
2022 (de Boer and Zieck 2020). 

This section first examines the reasons outlined by commentators 
writing before 2022 for the council’s failure to activate the TPD in 2015. 
Examination of the events of 2022 demonstrates that the theorised barriers 
to activating the TPD in 2015 proved inconsequential in 2022. Further, 
the threshold of a ‘mass influx’ likely was met in 2015. This necessitates 
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consideration of the ‘myth of difference’, providing insight into why the EU 
adopted contrasting responses to the mass influx of Ukrainian and Syrian 
displaced persons. 

Factors given for the inactivation of the TPD in 2015 

‘Mass influx’: An ambiguous standard
Scholars argued that the inherent vagueness of the term ‘mass influx’ was 
a critical barrier to the TPD’s activation in 2015, as a ‘large number’ of 
displaced persons is an undetermined legal concept (see, for example, Gluns 
and Wessels 2017: 57, 62; Arenas 2006: 435, 438). Article 2(a) of the TPD 
holds that the directive is particularly applicable where ‘there is a risk that 
the asylum system will be unable to process this influx without adverse 
effects for its efficient operation’.101 

Despite scholarly contentions that the TPD was ‘obsolete’ (Ineli-Ciger 2015: 
226), it was efficiently activated in 2022, indicating that the ambiguous 
standard of a ‘mass influx’ is not a barrier to the TPD’s activation. Arguably, 
the concept of a ‘mass influx’ is strategically vague enough to leave the 
activation of the TPD to the political will of the council. 

More than 1.3 million displaced persons entered the EU in 2015, 75 per 
cent of whom were from Syria, Iraq and Afghanistan (Clayton and Holland 
2015). At the time of the TPD’s activation on 4 March 2022, 650,000 
displaced persons had entered the EU from Ukraine102—significantly fewer 
than the number of displaced persons who entered the EU in 2015 (USA for 
UNHCR 2021). Further, the Implementing Decision notes that 4 million 
people were expected to flee Ukraine in ‘the worst case scenario’.103 It is 
likely the ‘worst case scenario’ in 2015 was comparable: 7.6 million Syrian 
people were internally displaced and 12.2 million required humanitarian 
assistance (UNHCR 2015: 1). 

The TPD was developed in reaction to the influx of 672,000 persons into 
the EU in 1992 due to the Balkan crisis. The number of persons who entered 
the EU in 2015 significantly exceeded the 1992 influx, further indicating 
that the former likely met the threshold of a ‘mass influx’ (European Council 
2022; Gluns and Wessels 2017: 61).

101	 Ibid., art. 2(a); Gluns and Wessels (2017: 63). 
102	 Implementing Decision, Preamble, para. 5. 
103	 Ibid., Preamble, para. 6.
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Further, asylum systems in Greece and Germany were under significant 
pressure in 2015 and ‘unable to process the influx without adverse effects on 
their efficient operation’.104 In 2011, the European Court of Human Rights 
held in M.S.S. v. Belgium and Greece that there were serious ‘deficiencies in 
the asylum procedure in Greece’, with no guarantee that Greek authorities 
would ‘seriously examine’ asylum applications.105 This decision was closely 
mirrored in the CJEU’s decision of N.S. v. Secretary of State for the Home 
Department and ME,106 which highlights that the Greek asylum system was 
unprepared for the arrival of 1.3 million displaced persons in 2015—the 
majority entering the EU via Greece. Reflecting the failed asylum system in 
Greece, only 1.5 per cent of asylum seekers who entered were registered by 
the end of 2015 (EC 2016: 1). 

The German asylum system was also unable to process the influx of persons 
in 2015, with more than 600,000 asylum seekers unable to lodge their claims 
with local authorities (Gluns and Wessels 2017: 60). The European Council’s 
adoption of two emergency relocation decisions, in which it acknowledged 
that member states were experiencing an ‘emergency situation characterised 
by a sudden inflow of third-country nationals’,107 further indicates that the 
EU experienced a mass influx in 2015. 

Difficulty in securing QMV
Scholars also argued that difficulties in securing QMV contributed to the 
non-activation of the TPD in 2015. Ineli-Ciger (2015: 230) posits that 
QMV is particularly difficult to reach as influx situations tend to seriously 
affect a small number of member states along the EU’s borders. Member 
states may thus prefer to rely ‘on the structural imbalances reinforced by 
existing rules’ in the Dublin Regulation, which disproportionately burden 
frontline states with the processing of asylum claims (Marin et al. 2020: 5). 
Scholars also argued that member states were unlikely to activate the TPD 
due to concerns it would create ‘pull factors for migrants seeking to access 
the EU’ (see, for example, Klug 2011: 133). 

104	 TPD, art. 2(a). 
105	 M.S.S. v Belgium and Greece (2011) 1 European Court of Human Rights 1, 55.
106	 N.S. v. Secretary of State for the Home Department and ME (CJEU, C 411/10 and C494/10, 
ECLI:EU:C:2011:865, 21 December 2011). 
107	 Council Decision 2015/1601, art. 1(1); Council Decision 2015/1523, art. 1; Ineli-Ciger (2016: 1, 17). 



FROM BORDERS TO PATHWAYS

150

However, the council used unanimity voting to activate the TPD in 2022, 
despite displaced persons from Ukraine being concentrated in Hungary 
and Poland.108 Member states did not indicate a concern with creating ‘pull 
factors’ for migrants. Instead, EU political figures openly voiced their desire 
to welcome displaced populations from Ukraine (Faiola et al. 2022).

Activation procedures
Commentators also theorised that the TPD was not implemented in 2015 
because of its lengthy and complex activation mechanism (Gluns and 
Wessels 2017: 80). Gluns and Wessels (2017: 82) argued that the ‘lengthy 
debates’ that would occur within the council to activate the TPD were a 
critical ‘transaction cost’ deterring Germany from advocating for the TPD’s 
activation in 2015. They thus contended that Germany, as a rational actor, 
chose to focus its resources on ‘important issues of relocation’ rather than 
seeking to trigger the TPD. Lengthy activation procedures were, however, 
not an issue in 2022, with the council adopting the Implementing Decision 
a mere two days after the European Commission’s proposal.109 

The ‘myth of difference’

Thus far this analysis has shown that theorised barriers to activating the 
TPD in 2015 proved inconsequential in 2022. Further, the standard of a 
‘mass influx’ likely was met by the influx of persons in 2015. There was no 
obstacle to the TPD being activated in 2015, as 75 per cent of the displaced 
persons came from the ‘same geographical area’110—namely, the Middle 
East. Yet, no member state sought to trigger the TPD in 2015. 

Founding the myth of difference
Chimni’s (1998: 351) ‘myth of difference’ explains how states of the Global 
North systematically use refugee law to pursue ideological and political 
agendas. This narrative is consolidated by the arbitrary distinctions made 
between Syrian and Ukrainian refugees to justify the activation of the 
TPD in 2022. Chimni (1998: 351) posits that the arrival of Third-World 
asylum seekers in the Global North in the 1990s caused a paradigm shift 
in refugee law. The ‘myth of difference’ was born, with refugee flows from 
the Third World characterised as ‘radically different’ to flows of European 

108	 Implementing Decision, Preamble, para. 4. 
109	 Ibid.; Commission Proposal. 
110	 TPD, art. 2(d).
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refugees. During the Cold War, an image was constructed of the ‘normal’ 
refugee as ‘white, male and anti-communist’ (Chimni 1998: 351), causing 
what Johnson (2014: 48) terms a ‘crisis of authenticity’ for asylum seeker 
flows from the Global South whose claims were depicted as spurious. 
A ‘repatriation turn’ in refugee governance occurred, with the Global North 
advocating for voluntary repatriation and the provision of assistance in 
refugees’ countries of origin as the key solutions to refugee flows (Chimni 
1998: 351). 

Chimni highlights that at the end of the Cold War refugees ceased 
possessing ideological value, as they were no longer persons fleeing 
communism. Thus, the myth of difference was constructed to justify the 
imposition of containment policies. The new post–Cold War approach to 
refugee governance, while shrouded in the politically neutral language of 
humanitarianism, was dictated by the political agenda of the Global North 
(Chimni 1998: 351).

Proponents of this myth argued that the number of refugees from the 
Global South was of an ‘unprecedented’ magnitude and could not satisfy 
the requirement of individualised persecution (Chimni 1998: 356). 
However, mass refugee movements were not new. The First Balkan War in 
1912 forced more than 400,000 people to flee their homes and World War 
II displaced 30 million people (Skran 1995: 4; Chimni 1998: 357). Further, 
no serious exercise had been undertaken to ensure that Cold War refugees 
were not leaving for mixed motives (Chimni 1998: 360). Indeed, Melander 
(1990: 137, 146) notes that in the case of persons fleeing Hungary in 1956, 
not every asylum seeker would have been recognised as a refugee if they had 
been assessed individually.

The notion that the Refugee Convention acts as a containment mechanism 
for refugees from the Global South can be traced back to Article 1B(1) 
of the convention, which limited its applicability to ‘events occurring in 
Europe’ (Tuitt 1997: 96, 100).111 Although this provision was removed by 
the 1967 protocol,112 it indicates the assumed European racial category of a 
refugee (Tuitt 1997: 100). As highlighted by Hathaway (1990: 129, 156), 
the common view among the European drafters of the convention was that 

111	 Refugee Convention, art. 1B(1)(a)–(b). 
112	 Protocol Relating to the Status of Refugees, Opened for Signature 31 January 1967, 606 UNTS 267 
(Entered into Force 4 October 1967) art. 1(2) [hereinafter 1967 Protocol]. 
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European refugees were ‘the proper object of a universal convention, while 
the needs of non-European refugees ought to be dealt with by adjacent 
states’.

Tuitt (1997: 100–1) posits that the definition of a refugee remains ‘peculiarly 
geared to the European refugee’ as it is guided by European understandings 
of fault, with the emphasis on ‘deliberate, culpable’ actions by states, aligning 
with conduct attracting legal responsibility in Western jurisdictions. Despite 
developments in the jurisprudence in which courts have rejected this ‘state 
accountability’ theory, the discipline retains echoes of this period. Indeed, 
Hathaway and Foster note that common law jurisdictions tend to require 
protection seekers to prove their home state failed to exercise ‘due diligence’, 
which acts as ‘a significant barrier to successful claims where the state is not 
the actor of persecution’ (Hathaway and Foster 2014: 305, 307).

Further, as highlighted by Matthew Zagor (2015: 373, 378), public 
discourse continues to promote a dichotomy between ‘good’ refugees, who 
remain in refugee camps passively awaiting ‘our redemption touch’, and 
‘bad’ refugees, who are unauthentic as they ‘jump the queue’ by seeking to 
‘illegally’ enter host states (see also McAdam 2013: 435, 437). Jane McAdam 
(2013: 438) notes that the modes of arrival that are deemed illegal by the 
Global North tend to be used by refugee populations of the geopolitical 
South due to both a lack of resources and the absence of legal protection in 
neighbouring states, perpetuating the tendency of refugee law discourse to 
privilege refugees from the Global North.

Consolidating the myth: Ukrainian and 
non‑Ukrainian refugees

EU member states have consolidated the myth of difference to justify the 
activation of the TPD, relying on arbitrary distinctions between Syrian and 
Ukrainian refugees (Brito 2022). The TPD can therefore act as a tool of 
protection when it is activated or of containment when the council justifies 
its inactivation, which is dictated by the political interests of the EU. 

Arbitrary distinctions in the political discourse
Recent political discourse reflects the ways in which seemingly arbitrary 
distinctions are made. For instance, during the forty-ninth session of the 
UN Human Rights Council, the Hungarian Minister of Foreign Affairs 
and Trade stated that Hungary distinguishes between two kinds of refugees 
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(Brito 2022). The first were ‘illegal immigrants … from far away’, who were 
‘aggressive, uncooperative and did not show respect towards Hungarian 
regulations or culture’. The second were Ukrainian refugees, who ‘waited 
patiently in line for hours, entered legally, cooperated with the authorities 
and were grateful for the help they are receiving’ (Brito 2022). Comments 
by politicians in France, Bulgaria, Denmark, Austria and Sweden echo this 
xenophobic distinction between Ukrainian and non-Ukrainian refugees. 
These politicians were elected on anti-immigration agendas but argue 
that Ukrainian refugees are different to other refugees as they are ‘women 
and children’, ‘Christian’, ‘civilised’, ‘white’ and ‘just like us’ (Linderberg 
et al. 2022). 

Strikingly, the Bulgarian Prime Minister stated that Ukrainian refugees 
were ‘not the refugees we are used to’ as they were ‘Europeans, intelligent, 
educated people’, unlike other refugees flows, who were ‘people with 
unclear pasts, who could have been even terrorists’ (Faiola et al. 2022). 
Further, the leader of the Polish Law and Justice Party warned in 2015 that 
Syrian refugees were ‘bringing parasites’ (Cienski 2015). This same political 
party, which is now in power in Poland, has welcomed more than 2 million 
Ukrainian refugees to Poland, stipulating that Ukrainians are ‘our guests 
and our brothers’ (The White House 2022).

The language of the Implementing Decision is also revealing, placing 
stress on the purportedly ‘extraordinary’113 and ‘exceptional’114 nature of the 
influx of persons from Ukraine, perpetuating the notion that this is radically 
different from the 2015 influx. However, as explored in section one, this is 
not the case.

While the protection needs of Ukrainians and non-Ukrainians unable to 
return to their country of origin are analogous, the singling out of non-
Ukrainian persons in Article 2(2) of the Implementing Decision further 
constructs an image that there is a ‘radical difference’ between Ukrainian 
and non-Ukrainian refugees (Chimni 1998: 356). 

Consistent with Chimni’s (1998: 352) contention, the Implementing 
Decision places great emphasis on considerations of repatriation for non-
Ukrainian displaced persons fleeing Ukraine, as they are required to prove 
that they are ‘unable to return in safe and durable conditions to their country 

113	 Implementing Decision, Preamble, para. 16.
114	 Ibid. 
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or region of origin’.115 The ‘repatriation turn’ in refugee policy resulted 
in states engaging in practices of ‘involuntary’ reparation in which states 
assessed the safety of a country of origin based on ‘abstract theorisation 
rather than evidence on the ground’ (Chimni 1998: 364). 

This concern remains alive in the EU’s response to Ukraine, as there is a 
distinct absence of information provided within the implementing decision 
for how national authorities are to assess whether non-Ukrainians can return 
in safe and durable conditions. This raises concern that states may abuse this 
provision to return non-Ukrainians to their country of origin despite them 
needing equal protection. Further, the inclusion of the language of ‘region 
of origin’116 highlights the desire of EU states, as members of the Global 
North, to contain refugees in the Global South, even if they cannot safely 
return to their country of origin. 

A safe third country?

The EU–Turkey Statement, introduced in 2016, provided for the return 
of Syrian refugees to Türkiye from Greece on the basis that Türkiye is a 
‘safe third country’ (European Council 2016). A similar argument could 
hold that a genuine basis for differentiating between Syrian and Ukrainian 
refugees is the fact that displaced persons from Ukraine directly entered 
the EU, while Syrian refugees traversed a ‘safe third country’ (European 
Council 2016). 

However, the EU–Türkiye deal is based on a dubious idea of safety (Costello 
2016: 601, 621). There are widescale reports of Türkiye systematically 
detaining and deporting Syrian refugees, coercing them to sign voluntary 
repatriation forms—contrary to the principle of non-refoulement (see, for 
example, HRW 2019, 2022b). Further, non-European refugees in Türkiye 
are often denied legal protection as Türkiye made a reservation to the 1967 
protocol, limiting the scope of its application to persons ‘who have become 
refugees as a result of events occurring in Europe’.117 

While the EU–Türkiye deal has been challenged before the CJEU, the 
court, in NF v. European Council, held that the deal is a measure adopted 
by national authorities and cannot be subject to judicial review by the 

115	 Ibid., art. 2(2). 
116	 Ibid., art. 2(2).
117	 1967 Protocol. 
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CJEU.118 This decision has been criticised by commentators, who argue 
that the statement is a binding agreement concluded by the EU with 
member states (see, for example, Hilary 2021: 127, 128). In the absence of 
a judicial decision on the safety of Türkiye for Syrian refugees, the reports of 
practices contrary to the principle of non-refoulement and the exclusion of 
non-European refugees from protection in Türkiye are sufficient to counter 
any proposition that it is a ‘safe third country’ for Syrian refugees (Costello 
2016: 621). 

Ideological value attached to Ukrainian refugees

Consistent with Chimni’s observations on the role of refugee law in Cold 
War politics, EU member states have reconstructed the myth of difference 
to serve their ideological interest in receiving Ukrainian refugees. 

Soviet invasion
Visegrád Group states hold shared memories of the Soviet invasion and 
occupation during World War II. After the Soviet Union invaded Poland, 
there were mass arrests and executions, with 20,000 Polish soldiers killed and 
1 million people forced to resettle in the Far East of the USSR. As Roszkowksi 
(2015: 237, 262) powerfully writes, Poland emerged from World War II 
‘devastated and depopulated … subordinated to the Soviet Union, one of 
its wartime oppressors’. Hungary also suffered a great loss after the Soviet 
invasion in early 1945, with the country ‘practically defenceless in the face 
of Soviet troops who plundered, murdered and raped’ (Roberts 2007: 263). 
However, Hungary’s relations with Russia remain complex, dichotomously 
characterised by its deep-seated suspicion of Russian influence fuelled by the 
history of invasion and President Orbán’s affinity for Russia (Kim 2022). 

The threat of Russian aggression is not distant history, with much 
scholarship and broader political discourse speculating that Russia’s national 
strategy is to move ‘its frontiers as far west as possible’. This raises serious 
questions about Moscow’s intentions towards Eastern Europe (Tiryaki 
2022). Protecting Ukrainian refugees thus has deep ideological value for 
EU member states and, in particular, the Visegrád Group, as Ukrainians are 
fleeing a shared historical and emerging enemy. 

118	 NF v. European Council (CJEU, T-192/16, ECLI:EU:T:2017:128, 28 February 2017) [71]. 
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Ukrainian–Polish relations
While public discourse has identified common ‘cultural’ ties as a 
fundamental basis for Poland’s welcoming approach to Ukrainian refugees 
(see, for example, Wamsley 2022), it risks simplifying the complex narrative 
of Polish–Ukrainian relations, which is characterised by deep political 
tensions. As highlighted by Rapaway (2016: 19), Ukrainian–Polish relations 
are marked by ‘deeply ingrained cultural and religious divisions combined 
with incompatible claims to mutually settled territories’. From 1943 until 
the end of 1944, the Ukrainian insurgent army killed an estimated 100,000 
Polish people in Volhynia in an effort to control territories that both Ukraine 
and Poland viewed as their ‘cultural inheritance’ (Roszkowski 2015: 264; 
Rapaway 2016: 19). In retaliation, a group of Polish partisans forming the 
anti-Nazi and anti-Soviet Home Army killed an estimate 20,000 Ukrainians 
(Roszkowski 2015: 264). 

These events remain in the Polish and Ukrainian national consciousnesses, 
with a survey conducted in Poland in 2018 finding that just one in four 
respondents felt positively towards Ukrainians, while 40 per cent reported 
‘a strong feeling of dislike’ (UNIAN 2018). The history of conflict and 
deep political tensions between Poland and Ukraine indicates that there is a 
much greater driving force for Poland’s welcoming approach to Ukrainian 
refugees than mere ‘cultural ties’, which can be understood through the 
ideological lens of the shared Russian enemy. 

Conclusion
The analysis in this section demonstrates that EU member states have 
consolidated the myth of difference to justify the EU’s failure to activate the 
TPD in 2015. This myth has been further constructed by the singling out 
of non-Ukrainians within the Implementing Decision. The TPD is hence 
not a politically neutral instrument of humanitarianism, but rather acts as 
a tool either of protection, when it is activated, or of containment, when the 
European Council justifies its inactivation, which is dictated by the political 
interests of the EU.

Conclusion
While the move towards consensus-based decision-making in the European 
Council re-engages member states’ commitment to the CEAS, protecting 
the fundamental value of solidarity and thereby indirectly protecting the 
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right to free movement, it raises the risk of concessions being made that 
deplete the rights of displaced persons. This risk is particularly pertinent 
given the rise of populist nationalist parties across the EU and the Visegrád 
Group’s pattern of resisting obligations within the EU asylum acquis. 

However, the teleological method of interpretation, in which the spirit of 
instruments and the fundamental rights framework sit at the heart of the 
interpretative process, provides the CJEU with a powerful tool to protect 
the rights of displaced persons. If the CJEU follows its jurisprudence in 
good faith, it will command a prominent role in ensuring instruments 
developed through unanimity voting comply with EU law, including the 
fundamental right to human dignity and equal treatment. Time will tell 
whether the CJEU steps up to this challenge. 

This chapter has argued that, despite the apparent intentions of the Visegrád 
Group to allow for superior rights to be afforded to Ukrainian nationals, 
the correct interpretation of ‘adequate protection’ under Article 2(2) of 
the Implementing Decision requires commensurate rights to be conferred 
on Ukrainian and non-Ukrainian nationals. Hungary and Poland’s 
purported implementation of ‘adequate protection’ is hence inadequate and 
incompatible with EU law. Filling a critical lacuna in the literature, this 
chapter provides a basis for strategic litigation advocating for the protection 
of non-Ukrainian displaced persons in compliance with EU law. 

Further, this chapter has argued that member states have consolidated the 
‘myth of difference’—a concept expounded by B.S. Chimni to justify the 
EU’s contrasting responses to the mass influxes of persons from Syria and 
Ukraine. While the correct legal interpretation of ‘adequate protection’ 
requires the same rights to be conferred on Ukrainian and non-Ukrainian 
nationals, the singling out of non-Ukrainians in the Implementing Decision 
further perpetuates the myth of difference. While the TPD is shrouded in 
the politically neutral language of humanitarianism, it is either used or 
neglected by the EU, depending on the ideological value of a ‘mass influx’ 
of protection seekers. This results in a dichotomous EU border, prioritising 
persons with ideological value while dehumanising others, based not on 
their need for protection but solely on their ‘fate of birth’ and purported 
geopolitical value. 
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7
Drawing lines out of limbo: 
A critique of the European 

enthusiasm for ‘safe, 
legal pathways’

Matthew Zagor1

The transformation of a route into a corridor sheds light not only on 
modes of governing migration but also on Europe writ large.

—Bernd Kasparek (2016: 2)

Most of the legal pathways to enter the Schengen-zone, especially 
from the formerly colonized countries in the ‘Global South’, have 
been blocked.

—Laura Sumari (2021: 200)

Although empires did lay claim to vast stretches of territory, the 
nature of such claims was tempered by control that was exercised 
mainly over narrow bands, or corridors, and over enclaves and 
irregular zones around them.

—Lauren Benton (2010: 2)

1	  A significantly extended version of this chapter with a different emphasis can be found in Zagor 
(2023).
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Introduction
This chapter unpacks a rising phenomenon in the field of European and 
international refugee law and policy: the enthusiasm for (if not necessarily 
the creation of ) ‘safe, legal’ and ‘complementary’ pathways to protection.2 
Recent years have seen the pathway metaphor become a pervasive element 
in instruments, speeches, scholarly works and reports by politicians, 
policymakers, academics and advocates. Whether discussed at the local, 
regional or international level, there is a resounding call to save lives and 
combat human smuggling by establishing secure and legally sanctioned 
routes through resettlement programs and complementary migration 
initiatives. However, despite its widespread usage and its connection to 
extensively examined border methods and practices, the pathway’s distinct 
function, structure and significance are yet to be thoroughly explored.3 

My aim here is to provide a modest start to that analytical program. After 
presenting the background to ‘pathways’ as a contemporary phenomenon in 
the field of refugee policy, the analysis pulls out to look at pathways as part of 
a suite of policy instruments and initiatives that are both colonially derived 
and colonially productive, playing a key role in the extractive political 
economy, which, alongside a resurgence in Western military ventures and 
a renewed Orientalist reaction to Islam, govern the relationship between 
Europe and the geopolitical South. The peculiar spatiality of the ‘pathway’ 
is considered within the context of its complex legalities as something 
new and not easily reducible to the many manifestations of the ‘border’. 
There is, of course, a rich literature on externalisation, extraterritoriality, 
outsourcing of sovereignty, jurisdiction shopping, (cr)immigration, 
securitisation, surveillance, policing and border violence—all of which 
assist in understanding today’s pathway, as does the powerful presence of 
an often internally contradictory humanitarian narrative. In this sense, 
I find the ‘pathway’ provides an opportunity to revisit core assumptions and 

2	  Terminology differs. The Global Compact on Refugees uses, alongside ‘resettlement’, the term 
‘other legal pathways’ (para. 16) and, more often, ‘complementary pathways’ (paras 10, 14, 18, 21, 
23, 27, 47, 76, 85, 86, [3.3], 95). US policy discusses ‘lawful, safe, and orderly’ pathways, sometimes 
adding the word ‘humane’. See Circumvention of Lawful Pathways, A Rule by the Homeland Security 
Department and the Executive Office for Immigration Review on 16 May 2023, 88 FR 31314, 8 CFR 
Part 208 (2023), www.federalregister.gov/documents/2023/05/16/2023-10146/circumvention-of-lawful-
pathways#:~:text=Specifically%2C%20this%20rule%20establishes%20a,or%2C%20if%20stateless​%2C​
%20​last%20habitual.
3	  Kasparek (2016) is an exception, although he deals exclusively with pathways created within Europe 
during the 2015 ‘crisis’. 

http://www.federalregister.gov/documents/2023/05/16/2023-10146/circumvention-of-lawful-pathways#:~:text=Specifically%2C%20this%20rule%20establishes%20a,or%2C%20if%20stateless%2C%20last%20habitual
http://www.federalregister.gov/documents/2023/05/16/2023-10146/circumvention-of-lawful-pathways#:~:text=Specifically%2C%20this%20rule%20establishes%20a,or%2C%20if%20stateless%2C%20last%20habitual
http://www.federalregister.gov/documents/2023/05/16/2023-10146/circumvention-of-lawful-pathways#:~:text=Specifically%2C%20this%20rule%20establishes%20a,or%2C%20if%20stateless%2C%20last%20habitual
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expose theoretical frailties in various disciplines, not least in international 
legal scholarship. In this sense, the ‘safe, legal’ pathway, and the ‘dangerous, 
illegal’ route it conceptually calls into existence, link these disparate 
narratives, inviting new analytical avenues—spatial and cartographical, 
extractive and neo-colonial, metaphorical and performative—which shed 
light on this moment in the movement of people. 

Background to pathways: The problematic 
of ‘solutions’ and coercive conditionalities
In the area of refugee policy, the creation of officially sanctioned and state-
coordinated routes for those seeking protection from persecution has 
traditionally come under the broader rubric of ‘solutions’—a term that 
has attracted critical attention of late for its potential to pathologise both 
the discipline and ‘refugeehood’ (see Hathaway 2007: 3, citing Johns 2004: 
587), as well as deflect attention from the law’s protective purpose and 
exilic nature (Chimni 1998: 350). The three traditional durable solution 
categories—voluntary repatriation, local integration and resettlement—
have always operated as a matter of discretionary policy rather than legal 
obligation, with the last being found in the 1951 Refugee Convention and 
1967 Protocol to which all EU states are party, as well as in the European 
Convention on Human Rights, which has been read as providing ‘subsidiary 
protection’ from forcible return. Instead of being codified in the convention,4 
solutions appear in UNHCR (1950) instruments as aspirational guides for 
states and operational goals for an agency whose normative influence and 
capacity to obtain protection for refugees depend, in part, on it providing 
some ‘resolution’ to this most international of ‘problems’ (Loescher and 
Milner 2011).5 

4	  The 1951 convention is almost entirely silent on ‘solutions’ beyond a preambular reference and a 
tacit understanding that solutions will lead to the cessation of status, in Article 1C. Note, however, James 
Hathaway’s (2021: 1028–220) compelling reading of the convention as representing a human rights 
‘solution’ in its own right.
5	  The ‘UNHCR’s capacity to obtain protection and asylum for refugees is often closely linked to, if not 
contingent on, its success in promoting solutions’ (Goodwin-Gill and McAdam 2021: 490).
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Although relegated to the UNHCR’s ‘less preferred’ solution for several 
decades (Troeller 2002: 85), resettlement of those considered most vulnerable 
(the concept of vulnerability now being the central selection criterion)6 has 
been enjoying a renaissance in recent years, partly as a result of successful 
campaigning by civil society and partly because of its compatibility with 
a  border-control narrative that denigrates and deters irregular arrivals 
while elevating sovereign decisionism over international obligation. The 
newfound enthusiasm for resettlement, moreover, has been accompanied 
by policy initiatives at the state, international governmental organisation 
(IGO) and NGO levels around the creation of other ‘legal pathways’ for 
the millions stuck in what is commonly referred to in quasi-theological 
terms as ‘limbo’ in countries of first asylum, awaiting a ‘resolution’ to their 
precarious situation and ambiguous legal status. 

These imperatives informed the negotiations of the Global Compact on 
Refugees in 2017 and 2018. The final document, although disappointingly 
non-binding and sorely lacking in substantive burden-sharing and ‘solidarity’ 
initiatives (see Chimni 2018: 630; Hathaway 2018: 591), presented 
pathways—under the general heading of ‘solutions’—as both incorporating 
and ‘complementing’ a beefed-up resettlement initiative.7 The document 
suggested a number of types of ‘complementary pathways’, including 
‘humanitarian visas, humanitarian corridors and other humanitarian 
admission programmes’ alongside student, academic and ‘labour mobility 
opportunities for refugees, including through the identification of refugees 
with skills that are needed in third countries’ (GCR 2022: 95).8 Crucially, 
the mechanism created for implementing the compact would be pledges 

6	  See Refugee Resettlement Handbook (UNHCR 2011): ‘Identification of Resettlement Needs’ (p. 215) 
and the ‘UNHCR Resettlement Submissions Categories’ (p. 243). The term ‘vulnerability’ appears 105 
times in the document. 
7	  Given their essentially non-legal status, one looks to policy documents rather than international 
instruments to find definitions of the various solutions. Here is the definition of ‘resettlement’ as it 
appears in the Refugee Resettlement Handbook (UNHCR 2011: 3): ‘Resettlement involves the selection 
and transfer of refugees from a State in which they have sought protection to a third State which has 
agreed to admit them—as refugees—with permanent residence status. The status provided ensures 
protection against refoulement and provides a resettled refugee and his/her family or dependants with 
access to rights similar to those enjoyed by nationals. Resettlement also carries with it the opportunity to 
eventually become a naturalized citizen of the resettlement country.’ The handbook was fully revised in 
2022 and now appears online (www.unhcr.org/resettlement-handbook/). 
8	  Significant policy work has since been conducted into these initiatives. See, for instance, Fratzke 
et al. (2021). Not everyone has welcomed the additional less-than-durable solutions suggested in the 
instrument. James Hathaway (2021: 1130) is particularly critical of what he sees as ‘interim’ status 
categories, seeing the expansive non-legal list as ‘likely reflect[ing] the desire of states unwilling to receive 
refugees but nonetheless determined to be seen to have “dealt with the problem”’.

http://www.unhcr.org/resettlement-handbook/
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and contributions made at the periodic Global Refugee Forum (GRF).9 
The expectation was and is that an increasing number of states would be 
brought into the fold through pledges and regular GRF reviews, gradually 
addressing what the UNHCR has identified as a growing gap between need 
(expected to tip 2 million people in 2023) and placements (addressing 
just 4  per cent of those identified as in need of resettlement in 2021) 
(see UNHCR 2022a: 9; 2023a: 13).

Although Europe was a space from which refugees and displaced persons 
were resettled in the immediate postwar and early Cold War period, it 
has historically played a very minor role in the resettlement of refugees to 
European states. Instead, the United States, Canada and Australia—settler 
colonies whose postwar economies have depended on large, controlled 
migration programs—have overwhelmingly dominated the field. With the 
global compact and related European initiatives, there was considerable 
hope among pathway proponents that Europe would pick up on promised 
policy initiatives that date back to the early 2000s to become a more 
global player. European Commission (EC 2004) proposals in 2003 for a 
‘community-wide resettlement scheme’ (linked to targeted development 
assistance and burden-sharing programs), incorporation of resettlement 
objectives in regional protection and development and protection programs, 
the (underutilised) provision of financial incentives in the 2007 European 
Refugee Fund and, finally, the drafting of an EU Resettlement Regulation 
in 2016 (adopted in principle in late 2022) reflect 20 years of deliberation, 
delay and consolidation around a new pathways agenda (EC 2016: 468). 

Despite there being a degree of optimism about these proposals and 
initiatives, there has long been a strain of scepticism that Europe’s interest 
in resettlement is motivated more by migration management concerns and 
perceived abuses of the asylum system than by a broader interest in solidarity, 
burden-sharing and durable solutions.10 Indeed, the earliest statements 
promoting the formation of EU resettlement policies illustrate the extent to 
which they were driven by a desire to decrease the number of claims being 
made in Europe (and thereby reduce ‘the costs of the domestic system’) and 

9	  See ‘Introductory Note by the Office of the United Nations High Commissioner for Refugees’ and 
paragraphs 16–19 and 92 on resettlement in Global Compact on Refugees (2022).
10	  Indeed, Gary Troeller (2002) made these observations about resettlement moves in the EU as early 
as 2002. 
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to ‘reinforce the credibility, integrity and efficiency’ of the asylum system, 
which was depicted as riddled with ‘deficiencies’ (EC 2003). As Migreurop 
put it back in 2005, European resettlement initiatives 

must be analysed within the global context of the externalisation 
by the EU of a growing part of its asylum and migration policy. 
Being mainly worried about protecting its external borders, the EU 
has chosen to close its eyes to human rights violations perpetrated 
by Member States or third-party states, provided the resettlement 
procedures demonstrate their effectiveness.

(Migreurop 2005)

One of the core theses of this chapter is that these concerns have become 
more acute over time. The myriad resettlement and ‘new pathways’ initiatives 
proposed by the EU and European states are now core components of their 
well-established externalisation, securitisation and deterrence regimes, 
as well as being central to the necropolitical and neo-colonial narratives 
dominating EU aid and foreign policies. In this sense, they are part of the 
shift away from territorial obligations involved in the exercise of ‘making 
people illegal’. As Naoko Hashimoto (2018: 162) has noted, for instance, 
there is an empirically demonstrable discursive link between resettlement 
and restrictions on the right to claim asylum. European initiatives fall 
squarely into this dynamic. 

The new pathways’ most vocal supporters, such as the Churches Commission 
for Migrants and the umbrella European Resettlement Network (ERN+) 
group,11 whose focus is on Canadian-style public–private partnerships, have 
largely failed to engage critically with this reality (see Lenard 2016: 300). 
While advocates, academics and think tanks have urged governments to not 
use resettlement and pathways as migration-control mechanisms, few have 
taken the necessary structural and theoretical steps to consider the entire 
pathways problematic in its broader context. 

In a longer, related piece, I explore the contemporary pathway in a very specific 
geopolitical context: the European involvement in the Sahel—that band of 
sub-Saharan Africa including Mali, Niger and Chad with an unenviable place 
in the colonial imaginary, which has re-emerged as a site for European security 

11	  This is a joint initiative coordinated by the International Organization for Migration, the International 
Catholic Migration Commission and the UNHCR.
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and siege anxieties to be expressed and addressed (Zagor 2023).12 That paper 
traces the development of the interconnected policy areas of migration, aid 
and security, and sheds light on the weaponisation of EU-affiliated funding 
institutions as tools for pursuing strategic foreign policy goals (Venturi 2017; 
Barana 2017). Notably, aid instruments designed for the region have made 
the receipt of development funds conditional on the criminalisation of 
‘people smuggling’ (using EU-drafted templates for legislation) as well as the 
introduction of surveillance technology and the adoption of coercive policing 
tactics to close off traditional routes across the Sahara. 

Importantly for our purposes, these initiatives are invariably accompanied 
by aspirational statements about the creation of safe, regulated routes to 
Europe and alternative economic opportunities in the region to compensate 
for the impact on local economies that revolve around the movement of 
people. Thus, the seminal 2015 Valetta Declaration asserts that states must 
address ‘the root causes of irregular migration and forced displacement’ by 
creating employment opportunities, supporting basic services, enhancing 
stability and governance, and ‘promoting legal migration and safe legal 
pathways to Europe’—objectives that also appear in the 2020 New Pact 
on Migration and Asylum and the 2021 Renewed EU Action Plan Against 
Migrant Smuggling (2021–2025) (EC 2020b, 2021).

These ‘safe, legal pathways’ to Europe have turned out in practice to be 
more imaginary than real. And the predictably perverse consequences of the 
EU’s security-centred development policy—the destruction of livelihoods, 
increased economic and societal instability and the emergence of more 
dangerous, sophisticated and professionalised smuggling networks—
have been met with a doubling down on the rhetoric and the further 
pursuance of coercive policing technologies as part of the West’s ‘forever 
wars’ against ‘terror’ and ‘people smuggling’ (see Danner 2011). All this is 
reinforced by the dominant argumentative pattern based on the concept of 
‘civilisation’ in international law,13 assisted by the purported (in)applicability 
extraterritorially of European norms that makes checking such actions in 
European courts difficult if not impossible. 

Pathways, in other words, while essential discursive entities, remain elusive 
in practice, and Europe remains, as discussed below, a bit player in the field. 

12	  On European neo-colonial engagement in the Sahel, see Idrissa (2017, 2021). On Europe’s siege 
anxieties, see Hage (2016: 38).
13	  The idea of international law as argumentative practice owes much to Koskenniemi (2005).
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Bringing pathways together: Lines out 
of ‘limbo’

Can one truly come to presence in the world, inhabit the world, or 
cross it, on the basis of this impossibility of sharing it with others, 
of this unsurpassable distance?

—Achille Mbembe (2019: 65)

As noted above, the ‘safe, legal pathway’ appears in almost every instrument, 
agreement and arrangement making up Europe’s contemporary package of 
migration policies. It has become, as a matter of policy aspiration if not 
practical reality, an essential component for tackling the challenges faced in 
the movement of people along ‘routes’ into Europe. The fact that NGOs, 
IGOs, churches and leaders across the civil society spectrum are on board 
with the push to create safe, legal and complementary pathways—conceived 
almost exclusively as running from the geopolitical South to the North—
only serves to secure their position in today’s dominant policy paradigm and 
legal geography.

At the discursive level, pathways are central to the political narrative that 
marries so-called European values—its ‘moral duty’ towards the South 
and the value placed by Europeans on human life—with its constituent 
states’ newfound muscular sovereignty over their borders. In this sense, 
it is unsurprising that the imperative of creating such pathways has 
a  ubiquitous presence in the speeches of European politicians decrying 
deaths at sea and promising to shut ‘illegal’ routes as part of dismantling 
the ‘people-smuggling business model’—terminology that originated 
in Australia and has now entered the global canonical lexicon of refugee 
policy.14 Every report of human suffering is met by EU leaders with a steely 
reassertion of the imperative to ‘fight smuggling’ and close ‘illegal routes’ 
with the assistance of ‘third countries’,15 without irony or embarrassment. 
The manifest contradiction of perverse humanitarian consequences of EU 
policy—not least the fact that such reductive reasoning predictably results 

14	  Then Australian prime minister Julia Gillard is first cited as using the term in her remarks during 
a press conference with Indonesian prime minister Susilo Bambang Yudhoyono on 2 November 2010 
(see Gillard 2010). The words were subsequently adopted as part of the failed regional cooperation 
framework with Malaysia and would soon become ubiquitous in Australian refugee discourse, before 
being exported globally. See Barker (2013); Schloenhardt and Ezzy (2012: 120).
15	  European Commissioner for Home Affairs Ylva Johansson’s public statements follow this 
formula—for example, her tweets concerning the deaths of at least 59 people off the coast of Calabria 
on 26 February 2023. 
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in the opening of more dangerous routes managed by more sophisticated, 
professionalised and ruthless smuggling outfits—disappears seamlessly 
into a totalising, Manichean narrative. The ‘legal’ pathway thus operates 
rhetorically to smooth unreflective acceptance of the existence of the ‘illegal’ 
pathway, governed by shady entities who threaten ‘our’ sovereignty and 
security and whose currency is human misery. And, of course, this all feeds 
a justificatory discourse for the coercive policing of such pathways, whether 
in the Mediterranean through the bolstering since 2019 of Frontex’s powers 
(see Gkliati 2019) or in the leveraging of European financial might through 
development and security assistance aimed primarily at arming third 
countries to close such routes at their source.16 

‘Legal’ pathways are thus an essential component of ‘making people illegal’ 
(Dauvergne 2008). They semiotically call into being the ‘illegal’ routes, and 
taint those who take and regulate them, while consolidating a self-narrative 
of the European—both person and state—as capable of protecting borders 
and saving lives, here and overseas. They reclaim, in other words, the core 
elements of sovereignty as full agency over people, territory and life itself. 

The regulatory theory underpinning the idea of the pathway relies on 
the orthodox notion that there are push and pull factors determining the 
movement of people that can be leveraged by states using the carrot-and-
stick or command-and-control approach to public policy—elements of the 
widely critiqued deterrence paradigm that underpins so much refugee policy 
(Gammeltoft-Hansen and Tan 2017: 28).17 If we provide safe ways to arrive 
and penalise those who take ‘illegal’ routes or use criminal networks, we will 
shift the pull factor in the preferred direction, normatively and politically. 
As President of the European Commission Jean-Claude Juncker put it in his 
2017 State of the Union Address: ‘Irregular migration will only stop if there 
is a real alternative to perilous journeys.’ 

16	  For a critique of EU aid policy and the development–security–migration nexus, see Brachet (2018: 
16); Venturi (2017); Lebovich (2018); Räty and Shilhav (2020); Zagor (2023).
17	  Although this is not the place to flesh this out, it is worth considering the application of Ian 
Ayres and John Braithwaite’s seminal arguments in Responsive Regulation (1992) as a starting point for 
critiquing the regulatory theory underpinning European approaches to migration management, which 
rely so heavily on deterrence.
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A brief foray into the now quite abundant EU literature on resettlement 
exposes the policy paradigm at work. In their press release announcing the 
European Council’s endorsement of a mandate to negotiate a regulation on 
resettlement in November 2017, then Estonian interior minister Andres 
Anvelt succinctly encapsulated the logic:18

Resettlement is a strategic instrument to manage migration flows. At 
the same time, resettlement is an important legal pathway to offer 
protection to those in real need … It will help decrease flows to our 
own external borders, disrupt the business model of smugglers and 
balance the efforts done in other fields, for example in returns.

(European Council 2017)

Resettlement, in other words, is first and foremost a migration management 
tool that provides ‘legal pathways’ to those in ‘real need’—implying that 
those taking ‘illegal’ routes are less authentic (or ‘genuine’), less ‘needy’, than 
those whom states are able to choose using their own unimpeded discretion 
through one of these pathways that they create and control. It is an exercise 
in both reclaiming state agency and denying refugee autonomy (see Zagor 
2015: 373). The justification of protection is thus qualified by the notion of 
enhancing legal (and thus implicitly censuring ‘illegal’) movement, followed 
almost immediately by its consequent benefit of protecting Europe’s external 
borders, disrupting the undefined and ill-theorised ‘people-smuggling 
business model’. And, finally, all this is complemented by the return of 
failed asylum seekers. The humanitarian rationale is almost lost in the mix 
(European Council 2017). 

Although its tendency to be coopted as a migration-control strategy has 
been widely condemned, the underlying logic that ‘more safe paths reduce 
reliance on unsafe ones’ has been uncritically adopted in the literature and 
the lobbying of civil society.19 It remains orthodoxy for most NGOs that, 
as International Rescue (IRC 2018) put it, ‘the creation of safe routes to 
protection is the missing piece in the EU’s asylum and migration policy’.20 

18	  ‘[B]y promoting resettlement, humanitarian admission and other complementary pathways by 
offering safe and legal pathways for those in need of protection, resettlement helps save lives, reduce irregular 
migration and counter the business model of smuggling networks’ (EC 2020a: L 317/13; emphasis added).
19	  See analysis in Gatta (2018: 163, 165): ‘[L]egal mobility channels would contribute to the safeguard 
of asylum seekers’ life and safety, reducing the need to resort to dangerous journeys and smuggling 
networks.’ The European Council on Refugees and Exiles has perhaps been the most vocal in lobbying 
to ensure resettlement is not abused. The title of its 2016 analysis of the proposal for a regulation 
establishing an EU resettlement framework, for instance, included ‘breaking the link with migration 
control and preserving the humanitarian focus of resettlement’ (ECRE 2016). 
20	  For a more sophisticated agenda, see Bokshi (2013). 
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Legitimate concerns expressed about the EU’s resettlement framework are 
therefore accompanied, understandably, by recommendations for ensuring 
such policies are non-discriminatory and shielded from being weaponised. 
For the most part, general support—especially from those organisations 
which would have a role in sponsorship arrangements—remains unwavering. 
For instance, the report of the massive churches conference held under the 
auspices of the umbrella ERN+ group in 2017, which focussed exclusively 
on the role of churches in community sponsorship (or what the report called 
‘public–private sponsorships’), is almost entirely devoid of a downside other 
than a couple of references to the need to ensure non-discrimination.21 

While I appreciate and endorse these modest suggestions, the concern 
expressed in this chapter is more structural. The adoption of pathways 
should be understood contextually as a necessary and inevitable corollary 
to the logic of deterrence that has come under such withering critique. 
They cannot be analysed in isolation from the coercive mechanisms that 
characterise European refugee policy more broadly—from Europe’s funding 
and outsourcing of oppressive policies to third states and private entities 
on its ‘periphery’ in an attempt to close off the various ‘routes’ taken by 
migrants (see, for instance, Andersson 2014; Akkerman 2022) to its 
weaponising of Frontex into what one commentator has described as ‘a fully-
fledged European Border Police Corps’ (Gkliati 2019). They work with and 
alongside the pulling back from rescue missions on the Mediterranean with 
the consequent rise in mortality rates22 and the criminalisation by many 
states of the activities of civil society (see Cusumano and Villa 2021: 23). 
Pathways, in other words, cannot be analysed as a humanitarian policy tool 
separately from the securitisation, externalisation, outsourcing and neo-
colonial policing policies that otherwise characterise the current moment. 

Moreover, a pathways narrative facilitates the natural nadir of deterrence: 
the denigration and, where feasible, elimination of the right to seek asylum 
itself (Moreno-Lax 2017). For if one holds that there are safe routes to 
protection that can and should be used but that will only work—and thus 
only save lives—if asylum seekers are deterred from irregular arrival, the 

21	  The publicity for the event noted that ‘private sponsorship can be defined as a public–private 
partnership between governments who facilitate legal admission for refugees and private actors who 
provide financial, social and/or emotional support to receive and settle refugees into the community’ 
(ERN+ 2017).
22	  ‘There was one death for every seven arrivals in Europe from Libya in June … and one death for every 
14 arrivals from Libya in 2018 as a whole (compared to one for every 38 arrivals from Libya in 2017) as a 
result of the big reduction in overall search and rescue capacity’ (UNHCR 2019a; emphasis added). See also 
UN (2022); UNHCR (2022b).



FROM BORDERS TO PATHWAYS

178

time-honoured mode of seeking asylum on a territory to which one has 
fled without authorisation must be part of the problem. Better policing 
of the ‘bad’ routes (at each end) and criminalising those who facilitate 
movement along them will only take you so far. Eventually, as has happened 
in Australia (Hirsch 2017: 48)—and, with its Illegal Migration Act 2023, 
is on the cards for the United Kingdom—claiming asylum on a European 
state’s territory becomes a legitimate target for policymakers. This can be 
seen in the way international legal obligations of non-refoulement and 
the prohibition of the penalisation of unauthorised arrivals are treated as 
vestigial inconveniences, skirted by legislative and interpretative devices to 
take advantage of the Refugee Convention’s inbuilt ambiguities or presented 
as proof of the convention’s outdatedness (Nicholson 2023). This is the 
ultimate juridical logic of extraterritoriality and the pathway. It should 
come as little surprise, for instance, that former UK home secretary Suella 
Braverman would assert on introducing the Illegal Migration Bill to the 
House of Commons on 7 March 2023 that she could not guarantee that 
the statute would be compatible with the UK’s human rights obligations 
because, as she put it, ‘yesterday’s laws are simply not fit for purpose’.23 

This is not to say that the pathways’ push–pull logic is incoherent on its 
own terms. Leaving aside what ‘legal’ pathways mean for ‘illegal’ routes, 
the logic requires at the very least that such new pathways be created. 
At  the empirical level, however, they remain non-existent, dysfunctional, 
corrupted or so numerically paltry as to be effectively worthless in the face 
of overwhelming global need.24 Despite almost two decades of lobbying 
and the aforementioned centrality of their position in the global compact, 
the GRF pledging mechanism and various UNHCR planning initiatives,25 
as well as the motherhood statements in the EU’s 2020 New Pact on 
Migration and Asylum,26 EU and European states remain bit players on the 
international ‘pathways’ scene.27 For two years, the EU failed to fill even 
the modest pledge of 30,000 places at the first GRF in 201928—a figure 

23	  See the statement made by former home secretary Suella Braverman in House of Commons (2023); 
UNHCR (2023b); see also Nicholson (2023).
24	  For an analysis of the situation up to 2018, see Gatta (2018: 163).
25	  See UNHCR (2019b: 4): ‘The imperative to realise expanded access to third country solutions for 
refugees, including through resettlement and complementary pathways, is a cornerstone of the [Global 
Compact on Refugees].’ See also GCR (2022).
26	  ‘It aims to reduce unsafe and irregular routes and promote sustainable and safe legal pathways for 
those in need of protection’ (EC 2020b).
27	  For up-to-date data, see UNHCR (2001–23). 
28	  This pledge originally included the UK. The total number resettled in EU28 in 2019 was 25,651, 
in 2020 it was 9,143 and 17,255 in 2021 (noting the impact of Covid-19). 



179

7. DRAWING LINES OUT OF LIMBO

far below both capacity and global need, which UNHCR projected to 
increase to more than two million persons in 2023.29 And while the past 
two years have seen resettlement and complementary pathway numbers 
climb in Europe, a significant proportion of this can be linked to temporary 
‘corridors’, such as the evacuation program for Afghans after the Taliban’s 
takeover in August 2021 (see EUAA 2022). Others can be linked to 
regressive, ad hoc ‘contained mobility’ programs such as the (non–legally 
binding) 2016 EU–Turkey Statement under which restrictive admission 
arrangements are used in exchange for third-country commitments to 
EU readmission and expulsion policies (see Carrera and Cortinovis 2019).30 
The contrast between humanitarian rhetoric and numerical reality has 
not gone unnoticed in civil society, with a robust call in mid-2022 from 
seven peak NGOs for EU states to ‘urgently reaffirm their commitment 
to refugee resettlement and prevent programmes from shrinking further’ 
(IRC et al. 2022). 

Meanwhile, the numbers coming to Europe along ‘safe’ pathways from areas 
identified as critical to Europe’s migration program remain pitiably low. 
For instance, the number of refugees stuck in or returned to states in the 
Sahel such as Niger, where so much effort and money have been expended 
as part of the externalisation of the EU’s border-control regime (see Planck 
and Bergman 2021: 382, 389), has only grown over recent years (OCHA 
2023). Augmented in part by internal pathways moving refugees back from 
Libya (where many have languished in EU-funded camps), this has only 
created more frustration, more hostility and more determination among 
those caught in Europe’s externalised migration-control web.31 

Internal European politics also plays an important role in determining the 
direction and implementation of policy. Notably, there has been strong 
resistance from the Visegrád Group of states to the implementation of any 
regionally designed program. Poland, Slovakia and Hungary, for instance, 
effectively froze negotiations over a draft regulation to establish an EU 
resettlement framework for six years, with agreement only reached on the 
framework in December 2022 (EC 2016). These states have also expressed 
a preference for programs aimed at ‘rescuing’ Christians facing persecution 

29	  ‘In 2023, UNHCR estimates that global resettlement needs will significantly increase to 2,003,982 
persons, as compared to 2022 when 1,473,156 were estimated to be in need of resettlement’ (UNHCR 
2023a: 12).
30	  Eisele et al. (2020: 19) identify four main types of agreements: 1) formal EU readmission agreements, 
2) informal agreements, 3) Frontex working arrangements, and 4) Frontex status agreements.
31	  See, for instance, figures cited in Brachet (2018).
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in Muslim lands—a rhetorical trope that found favour in their opposition 
to the 2015 internal relocation scheme (see Zagor 2019: 387). This in turn 
reflects the influence of a revived European Christian nationalism as well as 
a worrying sacralisation of border politics—seen, for instance, in Poland’s 
government-endorsed prayer day at the border to commemorate the 
Christian victory over Ottoman Turks at the sea battle of Lepanto in 1571 
(BBC News 2017). Cognisant of the power this bloc demonstrated to 
generate constitutional crises through their approach to migration and their 
failure to adopt the internal relocation mechanism for Syrian refugees in 
2015, the EU now walks very cautiously in this field (see Byrne et al. 2020: 
871; Chapter 6, this volume). 

Given this context, it is perhaps unsurprising that the new EU Resettlement 
Framework—which falls, after all, within the mega-portfolio covering 
migration, border security, integration and culture under the revealing title 
of ‘Protection of our European Way of Life’—retains so many problematic 
elements. Notably, it includes conditionalities aimed at third countries 
that have a distinctly neo-colonial hue—similar to those that characterise 
the EU’s development, security and migration policies in third countries 
where the receipt of funds is made dependent on the implementation of 
coercive border-control regimes (see Brachet 2018; Venturi 2017; Lebovich 
2018; Räty and Shilhav 2020; Zagor 2023; Akkerman 2022).32 Thus, the 
European Commission’s proposal prioritises the resettlement of refugees 
from countries that demonstrate ‘effective cooperation’ with EU migration-
control imperatives, allowing the inclusion of restrictive criteria such as 
‘integration potential’ and the exclusion of anyone who tried previously 
to enter the EU irregularly (HRW 2018). As the European Council on 
Refugees and Exiles (ECRE) pointed out in 2016: 

Instead of being a humanitarian programme that provides durable 
solutions for the most vulnerable, resettlement is ‘a partnership’ 
activity … Inspired by the EU–Turkey deal that offers resettlement as 
a quid pro quo, the Framework risks instrumentalizing resettlement 
to exert leverage on these ‘partner’ countries.

(ECRE 2016)33

32	  Homi Bhabha (2004: xvi) describes ‘coercive conditionality’ as a mechanism for turning the granting 
of loans ‘into the peremptory enforcement of policy’.
33	  One of the legal grounds of the framework agreed to in December 2022 is ‘partnership and 
cooperation with third countries’ (based on art. 78(2)g of the Treaty on the Functioning of the European 
Union).
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This concern remains with respect to the now agreed 2022 EU Resettlement 
Framework.

The global picture also remains rather bleak, not helped by the impact of 
the Covid-19 pandemic and the continuing repercussions of the Trump 
administration’s decimation of the flagship US program. Despite the 
initial successes of the global compact and its mechanisms, UNHCR has 
ruefully noted in lowering its ambitious targets in 2022 that the number of 
countries receiving UNHCR resettlement submissions by the end of 2021 
had declined to 23 from a high of 35 in 2016, while those implementing 
‘skill based complementary pathways programmes’ had increased by 12 
(UNHCR 2022a: 12). 

This points to another inherent problem: even should such safe routes be 
created and properly resourced, there is a very real risk that they will be 
used to cherry-pick migrants based on their economic, cultural or religious 
compatibility or ideological value. This is, after all, how resettlement 
operated for decades. And while these pitfalls were partly ameliorated 
by the UNHCR’s adoption in the 1990s of categories of vulnerability 
in resettlement policies for the selection of the most needy (see de Boer 
and Zieck 2020: 54; Zagor 2019), the scarcity of places in the context of 
overwhelming demand ensures that selectivity, even within broadly non-
discriminatory categories, is structurally hardwired into what is a highly 
discretionary system. Moreover, as the Australian experience demonstrates, 
the inherent ambiguity of ‘vulnerability’ as a principle allows states to 
implement selective resettlement programs within the UNHCR’s objective 
categories (Zagor 2019: 393–96). Combine this with the privatisation of 
schemes, such as Canadian-inspired sponsorship models, and the increasing 
tendency for programs to operate outside the UNHCR’s programmatic 
oversight. When you add the creation of ‘complementary pathways’ built 
around labour needs and skill sets, the accusation that the ‘pathway’ has 
become a vehicle for the neo-colonial extraction and exploitation of Third-
World labour power—a new form of primitive accumulation—becomes 
tempting, if not irresistible (see Walia 2021: 157). 

The connection between pathways, borders and exploitation has not 
escaped critical attention. In her review of three recent monographs on 
international migration in the London Review of International Law, Sara 
Dehm (2015: 133) connects the narrative of ‘safe, orderly and regular’ 
forms of migration to the ‘managed migration’ designed to meet the needs 
of the global economy—what she calls the ‘mobilisation of migrants as 
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participatory subjects of global development’. Dehm (2015: 135) cites 
the conclusions of the fourth International Assembly on Migrants and 
Refugees, which rejected the managed migration paradigm’s attempt ‘to 
shape life through the commodification of human mobility and the unequal 
distribution of rights, capital, exploitation and vulnerability’. As she points 
out in her conclusion, there is a sense arising from the literature that the 
illusive project of ‘safe and orderly migration’ is

framed not only as an administrative fantasy but—more sinisterly 
perhaps—as a proxy for the increased securitization of migration and 
hardening of borders against impoverished people of the ‘poor’ world.

(Dehm 2015: 159)

As noted, the critique in this chapter is structural rather than conspiratorial. 
In this sense, just as the ‘safe, legal pathway’ necessarily calls into being 
the dangerous, illegal pathway, it also relies on the latter’s survival and 
continuance to maintain its rhetorical power. From this perspective, the 
perverse consequences of extraterritorial policing and criminalisation 
strategies—notably, the well-documented fact that coercive policies to 
close ‘routes’ merely ensure the creation of new, more dangerous ones, 
augmenting the very ‘business model’ that such policies purportedly aim to 
‘break’—seem less a policy failure than part of a self-sustaining ideational 
structure. This observation is consistent with what might be necropolitical 
critique—what Antonio Pele (2020) neatly summarises as ‘the economic 
and political management of human populations through their exposure 
to death’. It also speaks to conjoined political and economic imperatives.34 
The economies of several states around the globe, after all, rely heavily on 
irregular migration while their politicians thrive on the marginalisation 
and demonisation of ‘illegals’. That ‘illegal’ routes remain a reality, in other 
words, is not necessarily problematic for Europe’s diverse economies. 

These observations lend themselves neatly to the final piece in the neo-
colonial critique of the current pathway enthusiasm: the role of the 
law in leveraging the pathway to facilitate today’s version of ‘primitive 

34	  For an analysis of how the Euro-Mediterranean migration regime is shaped by a multitude of 
actors (institutions, NGOs, individuals, etcetera) and material structures, including not just economic 
and political push and pull factors but also the legal settings of EU treaties and repatriation agreements 
between the EU and the Middle East and North Africa, see Jünemann et al. (2017). 
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accumulation’. One common view, derived indirectly from Carl Schmitt, 
is found in Amedeo Policante’s observation that colonialism required the 
suspension of the law for such accumulation to be realised:35 

Plunder in the colonial world took place in a state of exception that 
negated, once and for all, the Universality of Christian international 
law; however, the wealth arriving in the ports of Europe would be 
soon registered and recognized as legitimate property. Plunder, piracy, 
theft—what originally had been a violent rupture—systematically 
becomes legal property … The stronger freebooter ‘beyond the line’ 
becomes the legitimate holder of property on this side of the line.

(Policante 2015: 60, cited in Hage 2016: 43)

The ‘plunder’ here can be considered to comprise those bodies warehoused 
in camps—which Betts and Collier call ‘humanitarian silos’36—or waiting 
in states of coerced precarity carved out of the European legal order on 
the ‘other’ side of an amorphous territorial imaginary in the geopolitical 
South, where local state law is implicitly considered too ‘thin’ to merit 
the designation of the territory as a fully sovereign ‘state’, which is one 
of the many ways the ‘standard of civilisation’ continues to resonate in 
contemporary international legal argument.37 Processed using unreviewable 
discretionary powers and selected for transfer by European states vying for 
extraterritorial influence, migrants are transformed by their passage along 
the ‘legal’ pathway into legitimate property—both in themselves as legal 
persons subject to (and protected by) the rule of law and of others as workers 
in the European economic order (see Zagor 2014: 345–47). 

In this sense, the pathway operates much like the way the ‘border’ has been 
envisaged to work by critical scholars who have reformulated it as less a 
site than a method, or set of contingent, performative practices (Vaughan-
Williams 2015: 6), for producing new subjects of state power, not least in 
the context of European strategies of externalisation (Mezzadra and Neilson 
2013: 170–73; see also the overview of the literature in Novak 2022: 1). 
The law merely facilitates this transformation: it excludes, coopts, coerces 
and creates before it provides protection and legal personality. 

35	  The reference to Schmitt takes us not just to his famous formula that it is the sovereign who decides 
on the exception, but also to his early elaboration on the Euro-centricity and instrumentalisation of 
international law in The Nomos of the Earth (2006).
36	  Betts and Collier (2019: 127) depict camps as ‘humanitarian silos’ that undermine autonomy and 
dignity and erode human potential by focussing almost exclusively on people’s vulnerabilities rather than 
their capacities.
37	  For a full exegesis of this argument, see Tzouvala (2020). 
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The use of ‘pathways’ instead of ‘borders’ in this analysis inevitably raises the 
question of whether it holds any separate analytical value. 

The concern here is that, like many terms that once had a presumptively 
understood meaning, the ‘border’ has become something of a floating 
signifier in the social sciences, capable in the wrong hands of absorbing rather 
than emitting meaning. Coopting the pathway as another manifestation of 
the contemporary border thereby risks further taxological confusion, telling 
us little more than the fact that the border has many manifestations. This 
is not to say that the pathway does not have clear border-like properties, or 
that border studies throw no light on the phenomenon. For instance, the 
collaboration of third states in the creation and guarding of pathways—
evident in both the ‘partnership’ model underpinning the EU Resettlement 
Framework and the ‘outsourcing’ of border control more generally—can 
be usefully understood as part of the trend towards technology-driven 
multistate ‘co-bordering’ practices documented by Matthew Longo (2017: 
Ch. 4). Their policing, their connection physically and semantically to 
the refugee camp, the ‘processing centre’, the disembarkation ‘platform’ 
and ‘hotspot’—all manifestations of Agamben’s ‘state of exception’ and a 
permanent spatial arrangement outside law’s normal state—speaks to the 
disciplinary nature of the ‘border-plus-pathway’ as a practice of control, 
representation and production of the non-European other. 

However, there are important ways to distinguish the pathway from the 
border. For instance, in its legal and illegal, life-affirming and life-denying 
guises, the pathway in part answers the problem of anarchic chaos and the 
crumbling of ‘colonially traced borders’, which, as Hage (2016: 43–45) 
points out, characterise the drive towards primitive (or what he prefers 
to call ‘savage’) accumulation in the contemporary scramble for African 
resources. As borders once did, pathways operate as a means for European 
neo-colonial society to disavow ‘the savage grounds on which it rejuvenates 
itself by distancing itself from those who have to be more openly savage than 
they are’ (Hage 2016: 43). The adoption of the pathway thus helps create 
and consolidate certain areas outside Europe such as the unstable states of 
the Sahel or the inhospitable Sahara as distant—and unsurpassable—realms 
of savagery and death, beyond even the camp in their lawless exceptionality, 
connected to Europe through the one-way traffic of persons defined 
normatively and politically by reference to the path they took. The nature of 
their specific and peculiar spatiality is thus crucial to the pathway’s function 
in heightening and entrenching the ‘periphery’ in the European imaginary. 
As Hage (2016: 42) puts it in another context, they operate here as tools 
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of ‘colonial spatial politics’, managing relations between ‘the spaces of the 
colonial good life … and the spaces of war and colonization’ and providing 
in their legal/illegal guises a way for capitalist nations to recategorise as lawful 
accumulation ‘the plunder that generate[s] their accumulated wealth’.

The pathway also connects differently to the law, operating to bridge the 
geopolitical gap between nominally equal but substantively hierarchical 
legal orders, spanning the legally ambiguous death zones where lives are at 
risk (the Sahara, the high seas), and reliant for its efficacy on the deflection 
and reinterpretation of ‘universal’ legal principles. The pathway, in other 
words, is generative not just of new legal statuses—producing the migrant 
as both a full legal person and an economic commodity—but of new ways 
of thinking about the nature and function of international law itself. 

The conceptual challenge that arises when confronted with the legally 
amorphous, unstable and disruptive nature of the ‘pathway’ presents an 
opportunity to critically reassess our assumptions about international law 
and its relationship to space. The ‘historical’ and ‘spatial’ turns within the 
discipline offer valuable starting points. Lauren Benton’s research illustrates 
how the formation of the contemporary international legal order emerged 
gradually within the ‘narrow bands’, ‘passageways’, ‘corridors’, ‘enclaves’ and 
‘anomalous legal zones’ within which imperial sovereignty and control were 
expanded and consolidated (Benton 2010: 2). Her analysis delves into the 
legal qualities of these interconnected webs and corridors, encompassing the 
movement of goods, norms and people. It contributes to a more nuanced 
spatial understanding of the construction and perception of contemporary 
sovereignty as an outcome of the empire currently so prominent in the 
new historiography of the discipline (see Anghie 2005; Ward 2008); Pitts 
2018). This challenges a dominant historical-theoretical narrative that 
has prevailed for more than a century: that international law consists of 
universal principles originating in Europe and gradually spreading as part 
of a ‘progressive rationalization of space in an increasingly interconnected 
world’, which Benton labels the ‘Eurocentric rationalization thesis’ (2010: 9; 
see also Pitts 2018: 93). In contrast, Benton’s work reveals that international 
law was—and, for my purposes, still is—lumpier, contingent and more 
interconnected in its operation, dissemination and orientation. Crucially, 
her thesis highlights how European empires benefited from the activities of 
both official and unofficial agents who traversed and managed these diverse 
passageways and actions that often incurred little or no cost for imperial 
governments but promised to extend their influence and generate future 
revenue (Benton 2010: 31). These subjects, as they moved, engaged in legal 
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rituals and assumed the roles of self-appointed representatives of European 
powers, thereby tracing pathways that became conduits for the application 
of law and corridors of jurisdiction.

In many respects, pathways are similarly better conceptualised as a web, or 
network, of intersecting corridors along which people, norms, ideologies, 
technologies and resources flow in both regulated and anarchic (that is, 
non–state-regulated, but not arbitrary) ways. Nor are they unidirectional. 
The dominant image of the ‘legal migration pathway’ as a regulated 
corridor carrying state-approved non-citizens from the South to the North, 
or the illicit people-smuggling ‘route’ breaching the barricades of fortress 
Europe, strategically ignores those paths that have long run in the other 
direction. Just as imperial corridors brought settlers, goods and militaries 
to colonies during the height of European imperialism, so should today’s 
pathways be understood as moving ‘experts’, surveillance technology, anti-
smuggling laws, funding and policing techniques to Europe’s ‘periphery’ 
as part of the broader development–security–migration nexus. More 
specifically, ‘safe, legal pathways’ facilitate the ‘return and readmission’ 
of failed asylum seekers38 and the implementation of the 2008 ‘Return 
Directive’,39 as well as the formal and informal return agreements.40 The fact 
that the last arrangements fall outside the EU’s integrity mechanisms (Eisele 
et al. 2020: 20) makes the line between ‘legal’ and ‘illegal’ EU-facilitated 
pathways moving to the Global South increasingly grey—a fact ignored in 
the ‘illegality’ narrative. 

Put in these broader historical and spatial contexts, passageways and pathways 
can be envisaged once again as ‘differentiated’, ‘suspended’ and ‘anomalous 
legal zones’ for the management and extraction of resources  and people, 
albeit this time as part of a neo-colonial global order. One can also think of 
bodies such as Frontex, the semi-governmental EU Trust Fund for Africa, 
domestic aid organisations, enthusiastic church groups keen to sponsor 
refugees for resettlement, the UNHCR and the International Organization 
for Migration, and even co-opted local police forces and militia in places 

38	  This has been an integral part of the EU’s immigration and asylum policy since the 1999 Tampere 
Council Conclusions and the Treaty of Amsterdam. 
39	  Directive 2008/115/EC on Common Standards and Procedures in Member States for Returning 
Illegally Staying Third-Country Nationals (known as the ‘Return Directive’). The European Parliament 
recognised in its June 2020 implementation assessment that the directive has significant protection gaps 
and shortcomings. See Eisele et al. (2020: 7).
40	  Eisele et al. (2020: 10) note that 18 formal agreements existed as of March 2022; the difficulty 
in negotiating them, however, has resulted in a proliferation of ‘informal’ arrangements. See Cassarino 
(2018).
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like Libya and Niger as the unofficial agents or, as Sverre Moland (2022) 
puts it, brokers of the pathways ‘business model’. As at the height of the 
empire, the activities of such semi-official entities extend European de facto 
sovereign power as well as, where convenient and appropriate, European law 
and—less often and more contentiously—jurisdiction. Indeed, as European 
jurists struggle with the applicability of universalised European rights in 
this legally striated space,41 we are challenged to reimagine the spatiality 
and rationality of both international and European refugee law. European 
pathways provide such an opportunity. 
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