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Foreword

In the early hours of 4 March 2023, the gavel barely fell before the room 
erupted in jubilant applause. This was, without question, a triumph of mul-
tilateralism—two decades of effort and eight intense weeks of negotia-
tion, culminating in a historic breakthrough. The new Agreement under the 
United Nations Convention on the Law of the Sea on the Conservation and 
Sustainable Use of Marine Biological Diversity of Areas beyond National 
Jurisdiction (BBNJ Agreement) marks a transformative chapter for ocean 
governance. From the Global South to the Global North, this verdict is 
unanimous.

When the President of the inter-governmental conference announced that 
the “ship had reached the shore,” I sat back, heaving a sigh of relief, as I 
felt a weight lift. My job was done. I had been responsible for facilitating 
negotiations on marine genetic resources, including questions on the sharing 
of benefits, a make-or-break factor for the agreement’s success. Part II of the 
BBNJ Agreement—the last section to reach consensus—helped to secure 
this landmark accord at a critical moment.

The timing could not have been more significant. In the wake of the 
COVID-19 pandemic, with stark inequities exposed and amid the escalat-
ing crises of biodiversity loss, ocean degradation, and climate change, the 
need for unified action was undeniable. The BBNJ Agreement represents 
a profound statement of political will, an unequivocal choice to prioritize  
collective good over narrow national interests.

The Agreement has now been opened for signature until 20 September 
2025. A preparatory commission has been established to prepare for entry 
into force and for the convening of the first meeting of the Conference of the 
Parties. Countries are conducting internal constitutional processes and other 
consultations to take the next step toward becoming Parties. In many ways, 
in spite of the Agreement, the true work has only just begun.

With 76 articles comprising a Preamble, twelve (12) Parts and two 
Annexes, the implementation of the BBNJ Agreement at the national and 
international levels will be a monumental task. And, implementation must 
be coherent, across all levels and scales. The Agreement is intended to be 
enduring. So how it is operationalized and what processes and arrangements 
are elaborated must similarly be future proofed. It is also expected to work 
in complementarity and coherence with other instruments and frameworks. 
It will need to be dynamic, nimble, anticipatory and responsive.
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viii Foreword

The contributors to Decoding Marine Genetic Resource Governance 
under the BBNJ Agreement recognize these complexities first hand. Their 
extensive involvement—from technical analyses in the preparatory phase to 
support for ongoing readiness efforts—underscores their commitment to the 
BBNJ Agreement’s success. This book is a testament to their contributions 
and serves as a guide for the Agreement’s future implementation.

Part II of the BBNJ Agreement introduces groundbreaking approaches 
to ocean governance. As detailed in the Commentary and Textual Analysis, 
its provisions on marine genetic resources bring together international legal 
and scientific practices, creating an innovative framework for fair and equi-
table benefit-sharing related to marine genetic resources in areas beyond 
national jurisdiction. Key elements include a new notification system, a 
Clearinghouse Mechanism, a standardized batch identifier for BBNJ, pro-
tocols for digital sequence information, integrated data management in 
ocean governance, and recognition of traditional knowledge associated with 
marine genetic resources.

These early chapters of Decoding provide a retrospective on the nego-
tiation history of each article in Part II, offering insights into compromises 
reached and decisions made. They dissect these elements in depth, high-
lighting potential implications for national implementation, global applica-
tion, and inter-institutional cooperation. The book’s second part shifts the 
focus forward, examining the path from ratification to implementation.

The authors’ insights are invaluable for governments, policymakers 
and practitioners, offering practical guidance and raising critical questions 
relevant to scientists, industry stakeholders, database managers and end 
users. Though grounded in pragmatism, Decoding keeps sight of the BBNJ 
Agreement’s ambitious goals. Part II captures the spirit of equity that lies 
at the Agreement’s core—a vision without which this achievement would 
not have been possible. Whether its provisions will be able to deliver on the 
objectives for fair and equitable benefit-sharing will ultimately depend on 
the dedication and actions of the Parties.

H.E. Mrs. Janine Coye Felson
Ambassador and Deputy Permanent Representative 

for the Permanent Mission of Belize to the United Nations



Preface

This book provides practical guidance for understanding a new treaty 
adopted in June 2023 that will change the way biodiversity is governed in 
about two thirds of the oceans known as areas beyond national jurisdiction 
(ABNJ). The Agreement under the United Nations Convention on the Law 
of the Sea on the Conservation and Sustainable Use of Marine Biological 
Diversity of Areas Beyond National Jurisdiction (BBNJ Agreement) is an 
implementing agreement under the United Nations Convention on the Law 
of the Sea (UNCLOS). The treaty provisions in Part II on Marine Genetic 
Resource (MGR) governance were the most contentious part of negotia-
tions, resulting in significant innovation and compromise. It has an ambi-
tious framework with many details yet to be fleshed out after the treaty 
comes into force, including the infrastructure for the Conference of the 
Parties (CoP), Clearing House Mechanism and the Access and Benefit 
Sharing Committee.  At the time of writing, there is no comprehensive 
guidance for stakeholders about what the treaty means for their current and 
future research and development (R&D) and commercialization of MGR of 
ABNJ, digital sequence information and associated traditional knowledge. 
This book aims to fill this gap in scholarship.

The idea for the book germinated at the fifth United Nations 
Intergovernmental Conference (IGC) of the treaty negotiations in New 
York when a group of scientists, lawyers, academics and policymakers met 
to discuss how the treaty might work in practice for marine bio-innovation 
and R&D by scientists and commercial end users. This conversation grew 
to the twenty-five authors of this book, located in Australia, Africa, South 
America, North America, Europe and the United Kingdom, offering diverse 
perspectives on research practices and expected implementation of treaty 
provisions in a range of cultural contexts. For five ICGs spanning 2018–
2023, most of the authors were actively involved in the treaty negotiations 
as delegates, while some were part of the prior preparatory work and now 
in current implementation, with deep insights into the evolution of the final 
treaty provisions. Others have direct experience in collecting and using 
MGR from ABNJ for R&D purposes. During two workshops, two rounds 
of peer-review and ongoing feedback on each other’s chapters, this book is 
a true collaboration with thoughtful and  informed interpretation of treaty 
provisions from policy, legal and scientific perspectives.
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x Preface

Through a contextual doctrinal analysis, real-world examples and case 
studies, this book interprets and analyses the treaty text to offer practical 
considerations, guidelines and tools to assist scientists and commercial end 
users align their practices with the expected implementation of the treaty. 
It may also assist policymakers to consider options for implementing Party 
obligations under national laws. Part I of the book offers a historical and 
textual commentary on MGR governance provisions, including scope, defi-
nitions, infrastructure, notification and benefit-sharing schemes; monitor-
ing and transparency procedures; and traditional knowledge requirements. 
Part II of this book provides guidance and insights into how the treaty might 
work in practice for challenging aspects of implementation—intellectual 
property, Party ratification, interlinkages with other access and benefit-shar-
ing frameworks, identifiers and data management plans. It analyses a variety 
of scenarios of R&D pathways to offer practical considerations for scientists 
and commercial end users about how to align their current and future prac-
tices with the treaty framework. It ends with some insights into the trans-
formative potential of the new treaty. 

It is too early to accurately predict how  the MGR obligations will be 
implemented by Parties. However, there are reputational and economic ben-
efits for stakeholders to start aligning their practices with the known aspects 
of the BBNJ framework and to positively influence the pathway towards 
implementation.

 Fran Humphries
Griffith University 

Nathan, Queensland, Australia
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Bridging Divides: The Evolution 
of Marine Genetic Resource 
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Jurisdiction
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Abstract

Part II of The Agreement under the United 
Nations Convention on the Law of the Sea 
on the Conservation and Sustainable Use of 
Marine Biological Diversity of Areas Beyond 
National Jurisdiction (BBNJ Agreement) 
is a story of innovation, ambition, and com-
promise for a framework of information and 
benefit sharing concerning marine genetic 
resources of areas beyond national juris-
diction and associated digital sequence 
information and Traditional Knowledge. 
Understanding the scope, purpose and pro-
posed implementation of the new treaty 
requires reflection on the (over) twenty 
years of preparation leading up to the final 
treaty text. This introductory chapter for the 
edited collection ‘Decoding Marine Genetic 
Resource Governance under the BBNJ 
Agreement’ analyzes the need for knowledge 

on marine biodiversity and genetic resources, 
the jurisdictional context and gaps in ocean 
governance that the treaty aimed to fill, the 
preparatory work leading to the negotia-
tions, and the key areas of convergence and 
divergence during the intergovernmental con-
ference treaty negotiations. It outlines how 
subsequent chapters in this collection build 
on this context, by analyzing and interpreting 
the obligations under the Part II framework 
and offering practical considerations for its 
implementation under national law and good 
scientific practice.

Keywords

BBNJ agreement · High seas · Biodiversity · 
Marine genetic resources · Digital sequence 
information · Traditional knowledge · 
Negotiation history · UNCLOS · Ocean 
governance · Conservation and benefit 
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1.1  Introduction

In June 2023, countries adopted the historic 
Agreement under the United Nations Convention 
on the Law of the Sea on the Conservation and 
Sustainable Use of Marine Biological Diversity 
of Areas Beyond National Jurisdiction (BBNJ 
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most directly applicable SDG, Goal 14, is to 
‘conserve and sustainably use the oceans, seas 
and marine resources for sustainable develop-
ment.’ Actions include reducing marine pol-
lution, strengthening marine ecosystems, 
minimizing the impacts of ocean acidification, 
end over fishing, and conserving at least 10% 
of coastal/marine areas by 2020, increase eco-
nomic benefits to small island developing States 
and least developed countries from sustain-
able use of marine resources, and enhance the 
conservation and sustainable use of oceans and 
their resources by implementing what was to 
become the BBNJ Agreement (UNGA, 2015, 
p. 23–4). According to Blasiak et al., (2023), 
SDG14 receives the least development fund-
ing of all the SDGs (p. 483). In response to the 
continued alarming loss of biodiversity, the 
United Nations General Assembly (UNGA) 
adopted the 2022 Kunming-Montreal Global 
Biodiversity Framework (GBF). The GBF sup-
ports implementation of the three objectives of 
the Convention on Biological Diversity (CBD) 
(conservation, sustainable use, and fair and equi-
table sharing of biological resources—art 1) and 
supports progress toward the SDGs. GBF Goal 
C aims to see a substantial increase by 2050 in 
benefits from the utilization of genetic resources 
and DSI on genetic resources and of Traditional 
Knowledge associated with genetic resources, 
while ensuring Traditional Knowledge is appro-
priately protected, ‘thereby contributing to the 
conservation and sustainable use of biodiver-
sity’ (UNEP, 2022a p. 9). The United Nations 
General Assembly has urged Parties to the CBD 
to ensure coherence and complementarity of 
the GBF with other international frameworks 
(UNGA Res 78/155 para 13), such as the BBNJ 
Agreement.

The BBNJ Agreement is groundbreaking 
in its geographical and jurisdictional cover-
age. It covers biodiversity in the majority of the 
world’s ocean where sovereignty and sovereign 
rights over waters and resources are not rec-
ognized under the United Nations Convention 
on the Law of the Sea (UNCLOS). This book 
uses the shortened term ‘BBNJ Agreement’ 
because at the time of writing, the correct use of 

Agreement) by consensus. Part II provisions on 
the sharing of benefits from the use of marine 
genetic resources (MGR) of areas beyond 
national jurisdiction (ABNJ) were the most 
contentious part of the negotiations, with ini-
tially stark divides on questions ranging from 
‘if, how, and what type of benefits (monetary or 
non-monetary) would be shared’, to the trace-
ability system needed to achieve it and to the 
underlying principles of international law (e.g., 
see UNGA, 2018a). The resulting text of the 
BBNJ Agreement, reflecting significant com-
promises from all sides, establishes the key rules 
for activities concerning MGR of ABNJ, but 
leaves many detailed provisions to be fleshed 
out over the coming years at both international 
and national levels. Several issues are still to 
be resolved at the conceptual level, such as 
application of the principles of due regard of 
state interests and common heritage of human-
kind (see Marciniak (2017), as well as at a 
practical level, such as the modalities for notifi-
cation and sharing of monetary benefits for the 
physical MGR and digital sequence information 
(DSI) on MGR. At the time of writing, there 
are 105 signatories to the BBNJ Agreement 
with eight Parties.1 The BBNJ Agreement, 
however, needs 60 Parties before it comes into 
force 120 days later. Even before the BBNJ 
Agreement commences with legal effect, a state 
that is a signatory to the BBNJ Agreement is 
obliged to refrain from acts that would defeat its 
object and purpose (Vienna Convention on the 
Law of Treaties art 18).

Achieving conservation and sustainable 
use of marine biodiversity in ABNJ, and fair 
and equitable sharing of benefit from the use 
of MGR are crucial for meeting a range of the 
United Nations’ Sustainable Development Goals 
(SDGs). The 2030 Agenda for Sustainable 
Development was a plan of action for peo-
ple, planet, and prosperity, outlining 17 SDGs, 
many of which are relevant to the objectives 
of the BBNJ Agreement (UNGA, 2015). The 

1 https://treaties.un.org/pages/ViewDetails.aspx?src 
=TREATY&mtdsg_no=XXI-10&chapter=21&clang=_en.

https://treaties.un.org/pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en
https://treaties.un.org/pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en
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a shortened version is not settled in the United 
Nations’ documents and some of the other titles, 
including High Seas Treaty, may misrepresent 
the scope of the treaty for biodiversity in the 
high seas water column and the deep seabed 
below (Mendenhall and Bateh, 2024).

The BBNJ Agreement objective is to ensure 
the conservation and sustainable use of marine 
biological diversity of ABNJ for the present and 
in the long term, through effective implemen-
tation of the relevant provisions on the United 
Nations Convention on the Law of the Sea 
(UNCLOS) and further international coopera-
tion and coordination (art 2). It covers four key 
elements and crosscutting issues. The four ele-
ments are:

1. marine genetic resources, including the fair 
and equitable sharing of benefits (Part II);

2. measures, such as area-based management 
tools, including marine protected areas (Part 
III);

3. environmental impact assessments (Part IV); 
and

4. capacity building and the transfer of marine 
technology (Part V).

Crosscutting issues, which represent matters that 
are generally relevant for the above four sub-
stantive elements, include:

• the relationship between the BBNJ 
Agreement, UNCLOS, and other global, 
regional, subregional, and sectorial bodies 
(art 5);

• institutional arrangements, including deci-
sion-making and advisory bodies and com-
mittees (art 15 and Part IV);

• finance and funding arrangements (Part VII);
• implementation and compliance (Part VIII); 

and
• settlement of disputes (Part IX).

Part II of the BBNJ Agreement, which is the 
focus of this book, has four objectives (art 9): 
first, the fair and equitable sharing of benefits 
arising from activities with respect to MGR 
and DSI of ABNJ for the conservation and 

sustainable use of marine biological diversity 
of ABNJ; second, the building and develop-
ment of the capacity of Parties to carry out these 
activities, particularly low- and middle-income 
countries; third, the generation of knowledge, 
scientific understanding, and technological 
innovation including through the development 
and conduct of marine scientific research; and 
fourth, the development and transfer of marine 
technology, including inter alia, information, 
and data, provided in a user-friendly format, on 
marine sciences and related marine operations 
and services (art 1(10)). The MGR framework 
includes, among other things, new notification, 
benefit sharing and transparency mechanisms 
for MGR and DSI, and access obligations for 
Traditional Knowledge associated with MGR in 
ABNJ.

At the time of writing, there is no compre-
hensive guidance for stakeholders about what 
the BBNJ Agreement means for their current 
and future research, development, and com-
mercialization activities with MGR, associated 
DSI, and relevant Traditional Knowledge and 
how they can begin to think about how they can 
align their practices within the treaty frame-
work. Stakeholders include users of MGR, 
DSI, and Traditional Knowledge and holders of 
Traditional Knowledge. There may be reputation 
and economic benefits for stakeholders to start 
exploring how their practices may align with 
the known aspects of the skeleton framework of 
the BBNJ Agreement and to continue to mod-
ify their practices as international and national 
communities begin to operationalize the MGR 
requirements. Through a contextual doctrinal 
legal analysis and case studies, this book inter-
prets and analyzes treaty text relevant to MGR 
governance and offers practical considerations, 
guidelines, and tools for stakeholders to under-
stand how the changes may affect them.

It is too early to accurately predict how all 
the treaty obligations will be implemented by 
the Parties to the BBNJ Agreement. The BBNJ 
Agreement bodies and committees including 
the Conference of the Parties (COP) can only 
come into being after the BBNJ Agreement 
enters into force and there are many policies and 

1 Bridging Divides: The Evolution of Marine Genetic Resource …
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have ever existed (Crespo et al., 2020; Rogers 
et al., 2021, 2023). It is estimated that there 
are ‘2.2 million (range 0.3–10 million) eukary-
otic marine species’ that ‘probably exist in the 
ocean, of which 230,000 are confirmed’ (Blasiak 
et al., 2020). Despite this, ABNJ remains the 
least studied biodiversity areas on the planet 
(Gonçalves, 2023) and significant knowledge 
gaps remain (Morgera, 2022). Roughly 91% of 
marine species remain undescribed while 80% 
of the ocean floor is still unmapped and unex-
plored (Gonçalves, 2023). The BBNJ Agreement 
itself does not define the term ‘marine biologi-
cal biodiversity.’ However, drawing from the 
CBD definition of ‘biological diversity,’ ‘marine 
biological diversity’ (CBD art 2) may be under-
stood as ‘the variability among living organ-
isms from marine ecosystems and the ecological 
complexities of which they are part, including 
diversity within species, between species, and of 
ecosystems’ (Roach, 2021, p. 82).

Conserving and sustainably using marine 
biological diversity in ABNJ is essential for 
maintaining the balance of the Earth’s ecosys-
tem (Qureshi, 2018). Policymakers have real-
ized over the past decades that urgent action is 
required if humanity wants to continue enjoy-
ing the benefits of the ocean (Xiao, 2020). Yet, 
the loss of global biodiversity is accelerating 
at an alarming rate (Hoel, 2021). There are an 
estimated eight million species of animals and 
plants, with about one million of these fac-
ing the risk of extinction over coming decades 
(Lee, 2021). For marine biodiversity, there has 
been an estimated decline in marine species of 
35% since 1970 (Díaz, 2019), with biodiversity 
declines from coastal waters to the deep sea 
(Díaz, 2019, Lee, 2021). In 2008, an estimated 
40% of ocean areas had been ‘strongly affected 
by multiple drivers’ (Díaz, 2019, p. 24). In 2014, 
an estimated 66% of the world’s ocean was 
experiencing increasing cumulative impacts as a 
consequence (Díaz, 2019) and these rapid global 
changes are expected to continue beyond 2050. 
The human impacts upon the ocean are ‘indis-
putable’, and some of the consequences are only 
now beginning to be understood (Gonçalves, 
2023; Harden-Davies, 2021).

procedures that need to be agreed upon before 
Part II can be fully operationalized. While the 
travaux préparatoires can offer glimpses of 
negotiator intent about the meaning behind pro-
visions, scope, and framework at the time of 
negotiation, subsequent state practice and COP 
decisions may build on and further clarify the 
original intention. In the meantime, this book 
draws from the experience and research of 
authors who were either involved or who are 
practitioners in the field of MGR. The target 
audience of this book are policy makers, scien-
tists and commercial end users of MGR, DSI 
and Traditional Knowledge.

The aim of this chapter is to provide the his-
torical and contemporary context for Part II of 
the BBNJ Agreement to aid interpretation and 
analysis in subsequent chapters of this book. It 
highlights the environmental and knowledge con-
text for biodiversity in ABNJ (Sect. 1.2) and the 
jurisdictional context and gaps in ocean govern-
ance that underlie the need for the framework 
(Sect. 1.3). It outlines some economic, social, and 
cultural context for Part II, including social justice 
issues for fairly and equitably sharing the benefits 
from the use of MGR of ABNJ and associated 
DSI. Sections 1.4 and 1.5 outline the preparatory 
work for the BBNJ Agreement to address gaps 
in ocean governance and the intergovernmental 
committee (IGC) meetings, with context about 
key issues of convergence and divergence dur-
ing BBNJ Agreement negotiations. Section 1.6 
outlines the structure of this book, outlining how 
each of the chapters contribute to a comprehensive 
understanding of the BBNJ Agreement.

1.2  Knowledge on Marine 
Biodiversity and MGR 
of ABNJ

Marine biological diversity in ABNJ is the cen-
trepin of the BBNJ Agreement framework. 
ABNJ contains 90% of the total biomass of 
the ocean (Crespo et al., 2020). This includes 
a wide range of ecological processes, dynam-
ics, and ecosystems rich in biodiversity, from 
viruses and bacteria to the largest animals that 
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ocean deoxygenation (Oschlies et al., 2018). 
Marine life in both hemispheres is expected 
to move poleward due to the warming of the 
oceans (Díaz, 2019). This does not, however, 
imply that there will be an increase in marine 
biodiversity in the polar regions (Díaz, 2019). 
Rather, declines are expected for marine biodi-
versity located in ‘boreal, subpolar, and polar 
regions’ due to warming seas, ice retreating, 
and ocean acidification (Díaz, 2019, p. 16). The 
GBF includes a target to minimize the impact of 
climate change and ocean acidification on biodi-
versity and increasing its resilience (GBF target 
8). The UNFCCC’s Glasgow Climate Pact in 
2021 recognized the essential role of the ocean 
in climate change mitigation and adaptation pol-
icies (Lennan & Morgera, 2022).

Understanding the properties, benefits, 
conservation, and sustainable use of MGR 
of ABNJ through science and Traditional 
Knowledge is essential for biological diver-
sity law and policy. One of the key drivers of 
Part II outlined in Sect. 1.3 below concerns 
understanding the scientific and commer-
cial value or uses of MGR in ABNJ and the 
expected fair and equitable sharing of benefits 
from these uses. From a scientific perspec-
tive, MGR are ‘the genetic material present 
in all marine life’ (Rogers et al., 2021, p. 4). 
The BBNJ Agreement defines MGR as ‘any 
material of marine plant, animal, microbial 
or other origin containing functional units of 
heredity of actual or potential value’ (art 1(8)). 
Scientists are keen to explore ABNJ for MGR 
for a range of commercial and non-commercial 
reasons (Blasiak et al., 2022; Carroll et al., 
2024; Rogers et al., 2021; Sigwart et al., 2021). 
The High Seas and deep seabed are home to 
extremophiles: creatures that have adapted to 
live in extreme temperatures, pressure, salin-
ity, and darkness (Gameiro, 2023). The unique 
genetic characteristics that allow them to sur-
vive in extreme conditions could be useful for 
development of medicines, cosmetics, and food 
(Jaspars & Brown, 2021). Some examples of 
scientific interest in MGR include wound heal-
ing using jellyfish collagen; drug development 

The main human drivers impacting marine 
biodiversity in ABNJ are pollution, overfish-
ing, oil exploratory activities, and bottom trawl-
ing (Qureshi, 2018). Researchers argue that of 
these, overfishing had the biggest impact upon 
marine biodiversity in the past 50 years (Díaz, 
2019, Barnes, 2022). Globally, 90% of fisheries 
are either fully exploited or overexploited with a 
2018 major study (Freestone, 2019) suggesting 
that roughly only 13% of the ocean can be con-
sidered to have an ‘intact ecosystem with low 
impact from human pressure’ (Gonçalves, 2023, 
p. 132). 30% of fish stocks are caught beyond 
sustainable limits with 61% considered ‘fully 
fished’ (Long, 2018, p. 288). An estimated 62% 
of the total number of all fish caught in ABNJ 
was done by only 10 States (Cheung et al., 2017).

Other challenges facing marine biodiver-
sity in ABNJ include ocean plastic pollution 
with estimates suggesting that the amount has 
increased tenfold since 1980 (Díaz, 2019). For 
example, an estimated 90% of Fulmar sea birds 
have plastic in their stomachs and on average 
there are 712 items of litter found for every 100 
miles of the Atlantic Coast (Long, 2018). 80% 
of the world’s wastewater is discharged back 
into the environment without treatment, and 
‘300–400 million tons of heavy metals, solvents, 
toxic sludge, and other wastes from industrial 
facilities are dumped into the world’s waters 
each year’ (Díaz, 2019, p. 28). Moreover, deep 
seabed mining, if it begins, will pose a sub-
stantial threat to marine biodiversity due to the 
destruction of local and surrounding habitats 
(Gjerde, 2006). There are concerns that deep 
seabed mining will expand its reach and could 
expand into the Arctic and Antarctic regions as 
the ice begins to melt (Díaz, 2019).

Other human activities, such as pollution, and 
climate change impacts, including ocean acidi-
fication, directly threaten the survival of marine 
biodiversity (Qureshi, 2018). Ocean acidifica-
tion is a result of increased carbon dioxide levels 
(Díaz, 2019) and is a major threat to coral and 
Artic Ocean ecosystem (Scott, 2018). Climate 
models demonstrate a decline in global ocean 
oxygen and predict continuing and accelerating 
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1.3  Jurisdictional Context 
and Gaps in Ocean Governance

The BBNJ Agreement applies to biodiversity 
outside of any country’s boundaries, known 
as ABNJ (art 3). ABNJ refers to two maritime 
zones—the High Seas and the Area. The High 
Seas as defined by UNCLOS are all areas of 
water, including the water column, that are 
not within national jurisdiction (UNCLOS 
art 86, Parts VII, XI). Geographically, ABNJ 
cover roughly 70% of the world’s surface 
(Battaglia, 2023); jurisdictionally, ABNJ cov-
ers roughly 60% of the ocean’s surface (Elferink 
et al., 2022; Rogers et al., 2021) and seabed 
(Mengerink, 2018) and between 73% (Rogers 
et al., 2021) and 95% (Jarvis & Young, 2023; 
Payne, 2020) of the volume of the world’s 
ocean. ABNJ includes all the seabeds, ocean 
floor, and subsoil that are not within national 
jurisdiction (UNCLOS art 1(1)). Unlike the 
High Seas that begin at the end of a State’s 
200 nm Exclusive Economic Zone (EEZ), the 
starting point for the Area is more complex 
(UNCLOS art 76). The Area begins where 
a coastal State’s continental shelf ends and 
includes all seabed, ocean floor, and subsoil 
beyond such point (UNCLOS art 89; Korkut & 
Fowler, 2019).

This BBNJ Agreement will be the third 
implementing agreement under UNCLOS. The 
first implementing agreement is The Agreement 
Relating to the Implementation of Part XI of the 
United Nations Convention on the Law of the 
Sea of 10 December 1982 (Part IX Agreement). 
The Part IX Agreement provides specific regu-
lations on the conservation and sustainable use 
of the seabed, ocean floor, and subsoil of the 
Area as a space whereby all its resources have 
been declared to belong to the common herit-
age of humankind (UNCLOS art 136). The 
Authority, now known as the International 
Seabed Authority (ISA) (UNCLOS art 1(2)), 
has the legal power under UNCLOS to regu-
late this space (UNCLOS art 137), including 
administrating mineral resources in the Area 

using marine sponges; and soft robotics devel-
opment inspired by seastars (Harden-Davies, 
2021). The use of MGR in marine biotechnol-
ogy can support conservation efforts, for exam-
ple, ecosystem monitoring (where collection 
and sequencing of MGR can provide baseline 
data for taxonomy and conservation activities), 
bioremediation, and ecosystem adaptation strat-
egies, such as bionic corals using gene editing 
techniques (Blasiak et al., 2023).

Estimating the actual and potential value of 
MGR for research and development (R&D) and 
commercialization is important for ascertaining 
the potential benefits that might accrue from 
their use. Sources of data for these estimates 
include scientific literature (e.g., Carroll et al., 
2024), sequence databases (e.g., Scholz et al., 
2021), and patent databases (e.g., Oldham 
et al., 2014, etc.). However, the gaps in data 
on the commercial application and value of 
MGR of ABNJ are well documented (Blasiak 
et al., 2018; Sigwart et al., 2021). Challenges 
for accurate data include an under-reporting of 
origin or source of a specific genetic resource 
in sequence and patent databases (Blasiak 
et al., 2019) and the nature of the R&D pro-
cess where one MGR product or process may 
incorporate a variety of genetic material from 
several jurisdictional areas (Rogers et al., 
2021). Recent international developments 
may slowly address the gaps in data on ori-
gin, such as database and publication require-
ments to specify provenance of genomic data 
and materials (Huang & Qin, 2024) and the 
2024 WIPO Treaty on Intellectual Property, 
Genetic Resources and Associated Traditional 
Knowledge, obliging Parties to require pat-
ent applications in their jurisdiction to dis-
close the origin or source of genetic resources 
or Traditional Knowledge on which a claimed 
invention is based (WIPO, 2024, art 3). The 
notification and information sharing provisions 
of the BBNJ Agreement may produce data that 
continue to build a more complete picture of 
the actual and potential value of MGR, both 
commercial and non-commercial.
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subject to R&D on its genetic and/or biochemi-
cal composition, including through the applica-
tion of biotechnology) (art 10(2)). The BBNJ 
Agreement must be interpreted and applied in a 
manner that does ‘not undermine’ relevant legal 
instruments and frameworks (art 5(2)), including 
the UNFSA, meaning biological resources from 
fish collected in ABNJ may be regulated under 
both the BBNJ Agreement and UNFSA, depend-
ing on the activity and purpose of use. The 
BBNJ Agreement text does not define or provide 
an explanation of what is meant by ‘not under-
mine’ (see Humphries, 2025).

There is a range of international fora that 
regulate different activities in ABNJ, producing 
a level of complexity for regulation and gov-
ernance of this jurisdictional area. Ardron and 
Warner (2015) demonstrate the range of bodies 
and conventions that have an impact on govern-
ance of ocean biological resources as at 2015, 
and these are increasing as new agreements are 
reached. Table 1.1 includes a non-inclusive list 
of agreements that apply to living resources in 
ABNJ within different contexts. Each agree-
ment has its own scope of regulatory authority 
and subject matter, which has led to a patchwork 
of international policies on the conservation 
and sustainable use of marine biodiversity in 
ABNJ (Dalaker, 2022; Freestone, 2019; Qureshi, 
2018). Additional treaties that relate to biodiver-
sity in ABNJ may enter into effect in the future, 
such as the proposed Plastic Treaty—UNEP, 
2022a; therefore, legal complexity is likely to 
increase in the future.

The negotiating countries identified sev-
eral gaps in ABNJ governance that the BBNJ 
Agreement has the potential fill. UNCLOS 
includes obligations upon States ‘to protect and 
preserve the marine environment’ (UNCLOS 
art 192) and not to pollute it (UNCLOS 194). 
However, there were concerns that existing 
obligations under UNCLOS did not provide a 
coordinated or effective framework for the con-
servation and sustainable use of marine biodi-
versity in ABNJ (Ardron et al., 2014; Druel & 
Gjerde, 2014; Nishimura, 2018; Tiller et al., 
2019). There was no institutional mechanism 
or processes to implement area-based marine 

(UNCLOS art 157(1)). The BBNJ Agreement 
is concerned with marine biological diversity, 
not mineral resources (art 2). In keeping with 
the ‘not undermining’ principle under Article 5, 
the BBNJ Agreement does not impact the ISA’s 
legal authority over the governance of mineral 
resources located in the Area.

The second implementing instrument 
is the United Nations Agreement for the 
Implementation of the Provisions of the 
Convention relating to the Conservation and 
Management of Straddling Fish Stocks and 
Highly Migratory Fish Stocks (UNFSA), which 
entered into force in 1995. The UNFSA pro-
vides regulations on key fisheries and includes 
obligations for States ‘not to cause pollution and 
other harm to marine life and resources and the 
marine environment’ (Qureshi, 2018, p. 845). Its 
general principles are to ‘conserve and manage 
straddling fish stocks and highly migratory fish 
stocks’ (UNFSA art 5). The framework relies 
on the cooperation of States to act in accord-
ance with the convention when fishing on the 
High Seas (UNFSA art 5). The mechanism for 
this stipulates that States ought to ‘pursue coop-
eration in relation to straddling fish stocks and 
highly migratory fish stocks either directly or 
through appropriate subregional or regional 
fisheries management organizations or arrange-
ments’ (UNFSA art 8). UNFSA lists out explic-
itly what is expected by these subregional and 
regional organizations or arrangements (UNFSA 
art 10). It recognizes States’ rights to fish on the 
High Seas with certain conditions (UNCLOS 
art 116). In doing so, it created obligations upon 
States to take measures for the ‘conservation of 
living resources of the high seas’ (UNCLOS arts 
116, 117, 118, 119 and 120), such as creating 
Regional Fisheries Management Organisations 
(RFMOs) (UNCLOS art 118). RMFOs provide 
governance measures on fisheries located in 
some parts of ABNJ (Russell & VanderZwaag, 
2010).

Part II of the BBNJ Agreement covers activi-
ties with respect to MGR and associated DSI 
but does not apply to fishing regulated under 
relevant international law, fishing-related activi-
ties or fish taken in such activities (unless it is 

1 Bridging Divides: The Evolution of Marine Genetic Resource …
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These types of equity issues around benefit 
sharing were addressed in other international 
fora concerning biological resources through 
the concept of ‘access and benefit sharing’ 
(ABS). ABS was originally designed as an 
economic incentive to conserve and sustain-
ably use biodiversity within national jurisdic-
tion after UNCLOS was adopted in the 1980s 
(Lawson, 2012; Sonesson et al., 2023). The 
concept was included in the 1992 Convention 
on Biological Diversity (CBD) and its imple-
menting agreement the 2010 Nagoya Protocol 
on Access to Genetic Resources and the Fair 
and Equitable Sharing of Benefits Arising 
from their Utilization to the Convention on 
Biological Diversity (Nagoya Protocol). 
The CBD recognized the sovereign rights of 
States over their natural resources and the 
authority for national governments to deter-
mine access to genetic resources (CBD art 
15(1)). Each Contracting Party to the CBD is 
required to endeavor to create conditions to 
facilitate access to genetic resources for envi-
ronmentally sound uses by other contracting 
Parties (CBD art 15(2)). Access must be sub-
ject to the prior informed consent of the pro-
vider Party, and where granted, access must 
be on mutually agreed terms (CBD arts 15(4), 
15(5)). Benefits from the ‘utilization’ and com-
mercialization of the genetic resources and 
Traditional Knowledge associated with the 
genetic resources must be shared in a ‘fair and 
equitable way’ with the provider Party that is 
the country of origin or who acquired them in 
accordance with the CBD (Nagoya Protocol 
art 5). These bilateral agreements only extend 
to biological resources within national juris-
diction or to activities or processes within or 
beyond the limits of national jurisdiction that 
are carried out under a state’s jurisdiction or 
control regardless of where their effects occur 
(CBD art 4).

There are a number of other frameworks that 
deal with genetic resources, which have benefit 
sharing procedures and mechanisms for specific 
purposes in the fields of plant genetic resources 

management tools, including marine protected 
areas in ABNJ and no standardized method-
ologies to conduct and report environmental 
impact assessments in ABNJ, which would pre-
vent, mitigate, and manage significant adverse 
impacts (Gonçalves, 2023; Nguyen, 2022).

As technologies and the High Seas have 
become increasingly accessible in recent years, 
policymakers turned their minds to regulat-
ing bioprospecting in ABNJ (UNGA, 2005). 
UNCLOS includes provisions for marine scien-
tific research (UNCLOS Part XIII), and capac-
ity building and technology transfers to assist 
geographically disadvantage States (UNCLOS 
art 266) and developing States (UNCLOS arts 
144, 266, 276). It does not however offer any 
guidance in relation to regulating MGR, bio-
prospecting activities (Deasy, 2023), or the 
fair and equitable sharing of benefits from the 
use of MGR of ABNJ (Honkonen et al., 2021; 
Harden-Davies et al., 2022; Nishimura, 2018). 
Bioprospecting is, generally, ‘searching for bio-
chemical and genetic information in nature’ 
that ‘can lead to new products with commer-
cial value’ (Payne, 2020, p. 346). At the time 
of the adoption of the BBNJ Agreement, there 
were few commercialized products associ-
ated with biological materials of ABNJ (Deasy, 
2023). While there may be potential for high 
profits (Deasy, 2023), estimates vary widely 
(Mendenhall et al., 2019). Bioprospecting, how-
ever, requires enormous financial and techno-
logical resources to provide access to remote 
areas in ABNJ for sampling and laboratory 
equipment and human expertise within national 
jurisdiction to study and develop marketable 
products (Rogers et al. 2021). It costs approxi-
mately US$1 billion to develop a drug for mar-
ket, and all drugs based on marine organisms 
on the market were developed by companies 
in Europe, Japan, and North America (Blasiak 
et al., 2023). Many countries argued that the 
BBNJ Agreement needs to address inequality 
arising for those states without the technological 
and financial resources to exploit MGR (de la 
Concepcion, 2024; Vanagt et al., 2019).

 

1 Bridging Divides: The Evolution of Marine Genetic Resource …



10 F. Humphries et al.

does not impact benefit sharing and the countries 
that argued that the common heritage of man-
kind principle requires mandatory benefit shar-
ing, including monetary benefits (see Sect. 1.5 
below). Article 87 provides that the High Seas are 
open to all States, but with certain restrictions. For 
example, the freedom of the High Seas comprises 
among other things freedom of scientific research, 
but these freedoms are to be exercised with due 
regard for the interests of other States (UNCLOS 
art 87). The article has generally been interpreted 
by some States to mean that access to MGR in 
ABNJ should remain open and unimpeded by 
rules and procedures (Mendenhall et al., 2019)—
essentially, a first-in-first served approach.

UNCLOS does not have explicit provi-
sions about the protection and facilitation of 
Indigenous Peoples and local communities’ 
(IPLCs) rights concerning Traditional Knowledge 
of the oceans and its biodiversity. There is a lack 
of research and international guidance on how to 
take into account both scientific and Traditional 
Knowledge of IPLCs when making rules and 
decisions about the conservation and sustainable 
use of marine biodiversity in ABNJ (Mulalap 
et al., 2020). The BBNJ Agreement recognizes 
the importance of the use of best available science 
and the use of relevant Traditional Knowledge, 
while protecting the rights of IPLCs that hold 
such knowledge (art 7). Specifically, the text stip-
ulates that Traditional Knowledge of IPLCs asso-
ciated with MGR in ABNJ can only be accessed 
with ‘the free, prior, and informed consent or 
approval and involvement of these Indigenous 
Peoples and local communities’ (art 13). The gen-
eral principles of the BBNJ Agreement include 
respecting, promoting, and considering the rights 
of IPLCs when taking action to address the con-
servation and sustainable use of marine biological 
diversity in ABNJ (art 7).

1.4  Preparatory Work Leading 
to the Negotiations

Discussions and negotiations at the United 
Nations on the BBNJ Agreement, from start to 
the adoption by consensus, lasted over 20 years. 

and H5N1 virus genetic resources.2 Extending 
benefit sharing mechanisms to virus genetic 
resources with pandemic potential and a multi-
lateral mechanism for DSI are under discussion, 
and the latter of which may have a significant 
effect on how the BBNJ Agreement manages 
DSI on MGR of ABNJ (UNEP, 2022b). As this 
book outlines in several chapters, the BBNJ 
Agreement sets up a skeleton framework for fair 
and equitable benefit sharing from the use of 
MGR and DSI (art 14) but whether it achieves 
its social and economic justice aims will depend 
on how Parties implement their obligations.

The lacuna in global policy on fair and equita-
ble benefit sharing from the use of MGR of ABNJ 
was a key priority of States who did not have the 
technology or resources to exploit them and who 
saw it as an economic means to contribute to the 
conservation and sustainable use of marine bio-
diversity in areas beyond national jurisdiction 
(UNGA, 2005; Nishimura, 2018). Treaty aims to 
address the inequalities caused by the dominance 
of a disproportionately small number of organiza-
tions in developed countries (mostly US, Japan, 
and Germany) benefiting from the commerciali-
zation of MGR of ABNJ (Blasiak et al., 2022). 
Ministers of the Group of 77 and China argued that 
the principle of common heritage of humankind 
should ‘guide and underpin’ the new legal regime 
for MGR because it ‘would allow all countries to 
benefit from the potential that marine biodiversity 
represents in terms of global food security and 
economic prosperity, and to address the challenges 
of conservation and sustainable use of MGRs’ of 
ABNJ (UNGA Resolution A/72/511 Annex to 
the letter (2017) Para. 159). Analysis of the com-
mon heritage of humankind principle is beyond the 
scope of this chapter (see Vadrot et al., 2022), but 
it was central to the ideological divide throughout 
negotiations between those countries that argued 
that freedom of the High Seas (UNCLOS art 87) 

2 International Treaty on Plant Genetic Resources 
for Food and Agriculture, 3 November 2001, 2400 
U.N.T.S. 303; Pandemic influenza preparedness frame-
work for the sharing of influenza viruses and access 
to vaccines and other benefits. Geneva: World Health 
Organization; 2011, https://www.who.int/publications/i/
item/9789240024854.

https://www.who.int/publications/i/item/9789240024854
https://www.who.int/publications/i/item/9789240024854
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and environmental impact assessments; capac-
ity building, and the transfer of marine tech-
nology. The four elements became known as 
the ‘2011 Package’ among the negotiators. The 
UN General Assembly adopted a resolution at 
the end of 2011 that requested the Secretary-
General to convene a meeting of the Working 
Group the following year to make progress on 
all issues under examination within the Working 
Group and to provide recommendations to the 
General Assembly at its sixty-seventh session. 
However, the subsequent sessions in 2012 did 
not lead to starting an intergovernmental confer-
ence to negotiate a treaty.

In 2014, the UN General Assembly adopted 
a resolution with a mandate for the Member 
States to discuss the scope, parameters, and 
feasibility of a possible new treaty on marine 
biodiversity in ABNJ under UNCLOS (UNGA 
Res. 68/70, 2014). Pursuant to the resolution, 
three sessions of the Working Group took place 
in April 2014, June 2014, and January 2015. In 
the third session, the Member States reached 
a consensus after long and intense negotia-
tions on a decision to be taken at the 69th ses-
sion of the UN General Assembly to develop 
a new treaty on marine biodiversity of ABNJ 
under UNCLOS (Earth Negotiations Bulletin, 
2015). The Member States also agreed by con-
sensus about the negotiation process, which 
would include four sessions of Preparatory 
Committee meetings that would determine a 
set of recommendations on the elements of a 
draft text of a treaty that would be submitted to 
the UN General Assembly in 2017. Based on 
the recommendations, the General Assembly at 
its 72nd session would decide whether to con-
vene an intergovernmental conference (Earth 
Negotiations Bulletin, 2015).

The Preparatory Committee convened for 
four sessions (two sessions each in 2016 and 
2017) pursuant to UN General Assembly reso-
lution 69/292, with each session lasting two 
weeks. It is worth noting that all the sessions 
were open to registered observers with certain 
rights to make statements on the floor. After two 
years of discussions, the Preparatory Committee 
issued a report (31 July 2017) that provided 

The groundwork for the BBNJ Agreement at 
the UN began in 2004 with the UN General 
Assembly adopting a resolution, which estab-
lished an Ad Hoc Open-ended Informal Working 
Group (Working Group) to study issues associ-
ated with the conservation and sustainable use 
of marine biodiversity beyond areas of national 
jurisdiction (UNGA Res. 59/24, 2005). A promi-
nent debate during this time was how to bal-
ance High Seas freedoms, the duty to protect 
and preserve the marine environment, and the 
application of the common heritage of human-
kind to MGR in ABNJ (Wright et al., 2016). 
The following year, the UN General Assembly 
adopted a resolution, which included a recom-
mendation for the Member States to engage in 
discussions on the conservation and sustainable 
use of marine biodiversity in the Working Group 
(UNGA Res. 60/30, 2006). From 2006 through 
2010, the Working Group was tasked with deter-
mining possible substantive areas to be covered 
by a new governance on marine biological diver-
sity of ABNJ. In 2010, the General Assembly 
adopted a resolution that called for reconvening 
the Working Group the following year, empha-
sizing the need for continued discussions on 
MGR, marine protected areas, and environmen-
tal impact assessment processes (UNGA Res. 
65/37, 2021).

A breakthrough happened in 2011 dur-
ing the fourth session of the Working Group. 
A small group within the Working Group pro-
vided recommendations, which was adopted by 
consensus, on initiating a process on the legal 
framework for the conservation and sustain-
able use of marine biodiversity beyond areas 
of national jurisdiction (Earth Negotiations 
Bulletin, 2011). To that end, the process would 
identify gaps and ways forward, including 
through the implementation of existing instru-
ments and the possible development of a mul-
tilateral agreement under UNCLOS (Earth 
Negotiations Bulletin, 2011). The recommen-
dations also included a ‘package’ of issues 
to be addressed ‘as a whole’ in this process, 
namely MGR, including questions on benefit 
sharing; measures, such as area-based manage-
ment tools, including marine protected areas 
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made interventions and contributed a range of 
scientific and policy expertise.

While there was much good will and com-
promise between delegations fostered by the 
President Ambassador Lee and Part II Facilitator 
Ambassador Felson during the negotiations on 
the MGR provisions, there were key areas of 
divergence throughout the negotiations. These 
include:

• the extent and modalities of benefit sharing, 
including what is shared and who it is shared 
with;

• whether to include DSI as the subject matter 
of benefit sharing and if so, how;

• the extent of monitoring and compliance 
infrastructure;

• the relationship between intellectual property 
and the instrument; and

• principles guiding benefit sharing, including 
principles of the common heritage of human-
kind and freedom of the high seas (facilitator 
reports, see Table 1.2).

The original program of work included four 
IGCs but due to lack of agreement, the UN 
funded a fifth IGC. Table 1.2 provides a sum-
mary of the text versions discussed at each 
of the IGCs, with links to the President and 
Facilitator reports for the relevant IGC.

At the first intergovernmental conference 
in September 2018 (IGC1), states considered 
the President’s Aid to Discussions includ-
ing a non-exhaustive list of issues, questions, 
and options (UNGA, 2018b). Each substan-
tive element and crosscutting issues were pre-
sided by a Facilitator, who led the discussions 
and reported back to the President of the IGC. 
In terms of MGR, there was clear divergence 
on all of the key access, benefit sharing, and 
monitoring issues and special rights of coastal 
states (UNGA, 2018a, p. 25). While there was 
some convergence on the need for meaningful 
benefit sharing without disproportionate bur-
dens on fostering science and the private sec-
tor, developed countries did not support any 
type of monetary benefit sharing in the BBNJ 

recommendations to the UN General Assembly 
for its consideration, with a view to the develop-
ment of a draft text of an international legally 
binding instrument under UNCLOS on the 
conservation and sustainable use of marine bio-
logical diversity of areas beyond national juris-
diction (UNGA, 2017). There are two sections 
of the Preparatory Committee report that pro-
vided some of the key ideas (i.e., not all ideas 
were included). Section A covers non-exclusive 
elements that generated convergence among 
most delegations. Section B provides the main 
issues on which there was divergence of views. 
As the chair of the Preparatory Committee 
emphasized throughout the discussions, both 
sections were deemed to be without prejudice 
to the positions of Member States and the entire 
report was issued as a reference document. The 
Preparatory Committee also recommended that 
the UN General Assembly decide, as soon as 
possible, to convene an intergovernmental con-
ference to consider the recommendations of the 
Preparatory Committee’s report on the elements 
and to elaborate the text of a treaty.

1.5  The BBNJ Agreement 
Negotiations on Marine 
Genetic Resources

On 24 December 2017, the UN General 
Assembly adopted a resolution to convene an 
intergovernmental conference (IGC) from 2018 
through 2020 for the Member States to negoti-
ate an international legally binding instrument 
under UNCLOS on the conservation and sus-
tainable use of marine biological diversity of 
areas beyond national jurisdiction (UNGA Res. 
72/249, 2018). All four elements of the BBNJ 
Agreement needed agreement before adop-
tion, and Part II of the BBNJ Agreement was 
the hardest of the treaty elements to reach com-
promise (de la Concepción, 2024). Most of the 
negotiating sessions were highly transparent 
with a large number of accredited observers 
involved, including intergovernmental organiza-
tion and non-governmental organizations, who 
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delegates suggested an air of optimism as they 
worked toward finding common ground (Tiller 
et al., 2019).

Agreement, nor the inclusion of DSI as subject 
matter of access or benefit sharing provisions 
(Tiller et al., 2019). Nevertheless, the mood of 

Table 1.2  Texts of president’s aid documents and draft and final treaty texts with key MGR ICG reports

* ICG means intergovernmental conference. # Means resumed session. ^ Means further resumed session. […] means 
the remainder of the text name common to each document ‘under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction’

ICG IGC date Document or text discussed 
during the IGC

Text date
President and facilitator reports

1 4–17 September 
2018

President’s aid to discussions
UNGA, 2018b

25 June 2018 UNGA, 2018a
20 September 2018

2 25 March-5 April 
2019

President’s aid to negotiations 
UNGA, 2018c

3 December 
2018

UNGA, 2019a
18 April 2019

3 19–30 August 
2019

Draft text of an agreement under 
the United Nations Convention 
on the Law of the Sea on the 
conservation and sustainable use 
of marine biological diversity of 
areas beyond national jurisdic-
tion UNGA, 2019b

17 May 2019 UNGA, 2019d
13 September 2019

Virtual intersessional work—UN decision 74/543 to postpone work during COVID-19

4 7–18 March 2022 Revised draft text of an agree-
ment […]
UNGA, 2019c

18 November 
2019

UNGA, 2022a
14 April 2022

5 15–26 August 
2022

Further revised draft text of an 
agreement […]
UNGA, 2022b

1 June 2022 UNGA, 2022c
14 September 2022

Refreshed draft text of an agree-
ment […]
UNGA, 2022d

Outcomes of the small working groups
A/CONF.232/2023/INF.2
1 February 2023

Further refreshed draft text of an 
agreement […]
A/CONF.232/2022/CRP.13

5# 20 February-3 
March 2023

Further refreshed draft text of an 
agreement […]
UNGA, 2022e

12 December 
2022

Updated draft text of an agree-
ment […]
A/CONF.232/2023/CRP.1

25 February 
2023

Draft agreement […]
UNGA, 2023a

3 May 2023

Draft agreement […]
UNGA, 2023b

6 June 2023

5^ 19–20 June 2023 Agreement under the United 
Nations Convention on the Law 
of the Sea on the conservation 
and sustainable use of marine 
biological diversity of areas 
beyond national jurisdiction
UNGA, 2023c (final adopted 
text)

19 June 2023 UNGA, 2023d
30 June 2023

1 Bridging Divides: The Evolution of Marine Genetic Resource …
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disclosure provisions and restrictions on patent 
applications and claims that would have signifi-
cantly altered the status quo under existing inter-
national frameworks and would have impacted 
national legislation (UNGA, 2019b). The out-
come of IGC3 was captured in the draft text of 
18 November 2019, with a pared down version 
of the draft intellectual property article. Further, 
all draft articles on intellectual property were in 
brackets with no agreement in sight.

The COVID pandemic led to unanticipated 
delays for hosting IGC4, originally expected 
in March 2020 (see Vadrot et al., 2021). In the 
interim, the President of the IGC hosted infor-
mal intersessional virtual meetings to help the 
delegations to further understand various posi-
tions with encouragement for the States to find 
common ground on various open questions. The 
President made clear that the informal interses-
sional virtual meetings were not formal nego-
tiations. For that reason, during this period, the 
draft text did not change.

Momentum toward convergence on MGR 
issues was slow but with some progress made 
at IGC4. Countries negotiated on the November 
2019 draft text seemingly clung to their diverging 
positions (UNGA, 2022a), but with proposed lan-
guage that indicated some flexibility (Mendenhall 
et al., 2022). There was some movement toward 
the development of a notification system relat-
ing to collection of MGR in ABNJ, but views 
still significantly divided on intellectual property, 
benefit sharing, and monitoring systems (UNGA, 
2022a). The effects of the pandemic resulted in 
limited in-person participation in the conference 
room to two people per state delegation with no 
observers (although restrictions were eased in the 
second week). Stretched capacity for meaning-
ful and informed negotiations and an observed 
lack of political will for progress including robust 
new institutions (Mendenhall et al., 2022; Tiller 
et al., 2023) contributed to even greater diver-
gence on DSI and monetary benefit sharing in 
the outcome draft text of 12 December 2022 (de 
la Concepción, 2024). The IGC concluded with-
out agreement on key issues in Part II and the UN 
approved funding for one more IGC to conclude 
negotiations in August 2022.

The President introduced a ‘President’s Aid to 
Negotiations’ (UNGA, 2018c) for discussion at 
IGC2 (March–April 2019), with a range of sug-
gested options for various provisions explored at 
IGC1 and the preparatory work (UNGA, 2018a). 
While there was some convergence on the objec-
tives of benefit sharing, namely that it should 
contribute to the conservation and sustainable 
use of MGR and build the capacity of develop-
ing countries to access and use them, most of 
the options were left for the subsequent IGC 
without agreement (UNGA, 2019a). Mendenhall 
et al., (2019) noted that the nature and breadth 
of disagreements raised at IGC2 had not signifi-
cantly altered since the Preparatory Committee 
phase (Mendenhall et al., 2019). Debate further 
entrenched polarized positions generalized as: (a) 
those countries (e.g., G77 and China) that sup-
ported the common heritage principle, ambitious 
goals, and institutional arrangements; and (b) 
developed countries that supported the freedom 
of the High Seas, narrower goals, and limited 
institutional arrangements (Mendenhall et al., 
2019). The latter tended to be countries most 
likely to engage in research activities in the High 
Seas or utilizing the materials and DSI from the 
high seas and who were cautious about adding 
regulatory burdens while the former (seeking 
additional regulation) lacked capacity to under-
take the research and development activities (De 
Santo et al., 2020). Several countries and regions, 
such as Canada, EU, and Australia, advocated for 
middle positions between the polarized stands 
(De Santo et al., 2020).

The first (zero) draft text emerging from 
IGC2 (UNGA, 2019b) was introduced at IGC3 
(August 2019) for discussion. Commentators 
observed that negotiations reverted to the posi-
tions on common heritage of humankind and 
freedom of the High Seas principles despite 
the suggestion for less polarized alternatives 
(De Santo et al., 2020). However, by the end 
of IGC3, the Facilitator recognized progress 
in moving away from conceptual discussions 
toward identifying textual solutions (UNGA, 
2019d). Whether or not to include intellec-
tual property provisions was a sticking point 
(De Santo et al., 2020), with options including 
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jurisdiction (Broggiato et al., 2025). The G77 
and China proposed a BBNJ Batch Identifier 
mechanism as a transparency measure that 
enables the tagging of MGR and DSI and, 
together with other reporting requirements, 
would contribute to estimating the aggregate 
level of MGR-related activities for possible 
future rules for calculating monetary ben-
efit sharing contributions under the tiered fee 
model (de la Concepción, 2024; Oldham et al., 
2023). The draft intellectual property provi-
sion disappeared as a stand-alone provision 
(Brown, 2025) and a final compromise to the 
polarizing ideological divide came in the final 
hours of negotiations when both the principles 
of the common heritage of humankind and the 
freedom of marine scientific research (together 
with other freedoms of the High Seas) were 
placed together in the general principles sec-
tion outside Part II (art 7). Reaching agreement 
on Part II BBNJ Agreement was a remarkable 
achievement, but there are many gaps in inter-
pretation, policy, and procedure that will need 
to be addressed over the coming years, as this 
book examines.

On the night of 4 March 2023, the draft 
final text of the BBNJ Agreement was adopted 
by consensus, with the President of the nego-
tiations recognizing that the hard work toward 
implementation was only beginning (Tiller & 
Mendenhall, 2023). The IGC established an 
open-ended informal working group to ensure 
the uniformity of terminology throughout 
the draft final text in English and harmoniz-
ing the versions in the six official languages of 
the United Nations (English, Arabic, French, 
Spanish, Chinese, Russian). At the further 
resumed fifth IGC, the BBNJ Agreement was 
officially adopted by consensus on 19 June 
2023 (UNGA, 2023d). To support the early 
implementation of the BBNJ Agreement, the 
President of the negotiations sought support 
from the UN General Assembly for the creation 
of a Preparatory Commission and an interim 
secretariat to promote better understanding and 
ratification of the BBNJ Agreement (UNGA 
Res. A/78/272, 2024).

The fifth IGC extended to two substantive ses-
sions. During the August 2022 session, there was 
extensive transparency and access by observers 
(Tiller et al., 2023), but there were challenges for 
delegations to stay on top of coordination and 
consensus building because of the small group 
formats, long hours, and lack of access to trans-
lators (Tiller et al., 2023). Substantial progress 
was made on the notification system to govern 
MGR of ABNJ and agreement that there be mon-
etary and non-monetary benefits, but continued 
lack of agreement on intellectual property pro-
visions, modalities for monetary benefit shar-
ing, and the inclusion of DSI as subject matter 
remained (UNGA, 2022c). There was a notable 
resurgence of the common heritage of humankind 
principle (Tiller et al., 2023), and the revised draft 
text (publicly released on 12 December 2022) 
(UNGA, 2022e) failed to achieve the expected 
outcome for ambitious and practical benefit shar-
ing arrangements desired by G77 and China (de 
la Concepción, 2024).

With no agreement in sight, the fifth session 
was suspended and resumed in February through 
March of 2023 (Resumed IGC5) (UNGA Res. 
77/248, 2023). The text of 12 December 2022 
was expected to be the starting point in the 
negotiations on MGR, but this was sidestepped 
as G77 and China proposed an ambitious frame-
work on the first day, which became the basis 
for additional options in the 25 February 2023 
draft text. For the first time in the treaty text, 
DSI became the subject matter of the utiliza-
tion notification and benefit sharing arising from 
commercialization and part of the other informa-
tion sharing arrangements under the notification 
and transparency measures. A range of factors 
led to a breakthrough in the DSI issue, including 
the strong and unified position of G77 and China 
(de la Concepción, 2024) and the Conference of 
the Parties (COP) to the CBD decision to intro-
duce a DSI benefit sharing multilateral mecha-
nism (UNEP 2022c).

There were further numerous breakthroughs 
in the modalities of benefit sharing, including 
royalties, milestones, and a tiered fee based on 
aggregate level of activities within a Party’s 
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1.6  Structure of This Book

The twenty-five authors of this edited collec-
tion from a range of continents have extensive 
experience in marine research, law, and policy. 
They are part of a multidisciplinary network of 
researchers, practitioners, and delegates for the 
intergovernmental conference (ICG) negotia-
tions of the BBNJ Agreement but the views they 

express are their own and not representative of 
their institutions or countries.

The peer-reviewed book is divided into two 
parts (Table 1.3). Part 1 is a commentary that 
includes interpretation of the main articles in 
Part II of the BBNJ Agreement, including an 
analysis of the history and evolution of the pro-
vision (where relevant), key innovations, gaps 
in policy that need clarification by the BBNJ 

Table 1.3  Topics and articles analyzed in this book

Chapters Topic and treaty articles (if relevant) Title

1 Negotiating history Bridging divides: the evolution of marine genetic 
resource governance beyond national jurisdiction

Part I: treaty interpretation and analysis

2 Institutional arrangements (Part VI, art 15) BBNJ agreement: a new infrastructure to foster bene-
fit sharing of marine genetic resources

3 Definitions and scope (arts 1, 3, 4, 5, 6, 7, 8, 
9, 10, 11)

Marine genetic resources beyond national jurisdic-
tion: the expansive scope of the BBNJ agreement

4 Objectives, principles, preamble (arts 2, 7, 9) Understanding the preamble, objectives and prin-
ciples of the BBNJ agreement: a focus on the fair 
and equitable sharing of benefits of marine genetic 
resources

5 Activities and notification (arts 11, 12) The novel notification information system for marine 
genetic resources under the BBNJ agreement

6 Benefit sharing (art 14) Monetary and non-monetary benefit sharing under 
the BBNJ agreement

7 Monitoring and transparency (art 16) Monitoring and transparency aspects of MGR-utiliza-
tion under the BBNJ agreement

8 Traditional knowledge (art 13) Traditional knowledge associated with marine genetic 
resources in areas beyond national jurisdiction

Part II: treaty implementation in practice

9 Intellectual property The place of intellectual property under the BBNJ 
agreement

10 Ratification Considerations concerning state ratification of the 
BBNJ agreement

11 Relationships with ABS frameworks Marine genetic resources and digital sequence infor-
mation under the BBNJ agreement—interlinkages 
with other access and benefit-sharing frameworks

12 BBNJ identifier and data management plans Data management and the ‘BBNJ standardized batch 
identifier’ under the BBNJ agreement

13 Benefit sharing in practice (art 14) Benefit sharing under the BBNJ agreement in 
practice

14 Practical guidance for MGR, DSI and traditio-
nal knowledge users

BBNJ agreement: considerations for scientists and 
commercial end users of MGR at research, develop-
ment and commercialisation stages

15 Where to from here Conclusions: equity, sustainability and transformation 
under the BBNJ agreement
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Agreement. The purpose of this chapter is: (a) to 
aid practitioners and policymakers’ understand-
ing of the suggested rationale and intent under-
lying the provisions; (b) to set out the definitions 
and scope for cross referencing in subsequent 
chapters in this book; and (c) to outline the gaps 
in interpretation and provide practical consid-
erations for how these elements might be imple-
mented in practice by policymakers. It analyzes 
article 1 definitions including ‘marine genetic 
resources,’ ‘areas beyond national jurisdiction,’ 
‘collection in situ,’ ‘utilization of marine genetic 
resources,’ and ‘biotechnology.’ It analyzes key 
undefined terms that are critical to the frame-
work including ‘digital sequence information,’ 
‘samples,’ ‘traditional knowledge associated 
with marine genetic resources,’ and ‘access.’ It 
interprets geographical scope (article 3), activity, 
and temporal scope (articles 4, 10, and 11).

Chapter 4 (Muraki Gottlieb et al., 2025b) out-
lines the significance of the BBNJ Agreement’s 
general principles (article 7), objectives (arti-
cles 3 and 9), and the preamble that are relevant 
to interpretation of Part II MGR framework. 
The analysis of general principles includes the 
principles of common heritage of humankind, 
freedom of the High Seas, equity, and fair and 
equitable sharing of benefits, the use of best 
available science and scientific information and 
principles concerning Traditional Knowledge, 
and the recognition of special interests of cer-
tain states. It analyzes the general objective of 
the conservation and sustainable use of marine 
biological diversity of areas beyond national 
jurisdiction, for the present and in the long term 
and more specific objectives for Part II including 
those relating to benefit sharing, capacity build-
ing, and Traditional Knowledge.

The next three chapters analyze the core of 
the Part II MGR multilateral system—notifica-
tion, benefit sharing, and monitoring systems. 
Chapter 5 (Humphries et al., 2025b) interprets 
and analyzes the notification system under 
article 12 of the BBNJ Agreement. Chapter 6 
(Broggiato et al., 2025) interprets and analyzes 
the benefit sharing system under article 14 of 
the BBNJ Agreement. Chapter 7 (Langlet et al., 
2025) interprets and analyzes the monitoring/

Agreement bodies or committees, and consid-
erations for practical implementation. Part 2 
draws from and builds on Part 1 by focusing on 
practical considerations for treaty implementa-
tion. It critically analyzes key areas of the BBNJ 
Agreement (including ratification, interlink-
ages with other ABS frameworks, the BBNJ 
Identifier, benefit sharing, and guidelines for sci-
entists and commercial end users) to suggest the 
various ways that obligations may be put into 
practice by policymakers and the role of stake-
holders, including scientists, commercial enti-
ties, and IPLCs in implementation.

Part 1 Interpretation and Commentary

The aim of this chapter (Humphries et al., 
2025a) was to set out the environmental, eco-
nomic, social, cultural, jurisdictional, and 
legal context for the development of the BBNJ 
Agreement and the factual background to the 
preparatory work and negotiations on Part II. It 
outlined how chapters in this book offer practi-
cal options for MGR and Traditional Knowledge 
Holders, policymakers, and academic and 
research institutions to consider the practical 
application of the elements of the MGR govern-
ance scheme in the BBNJ Agreement.

Chapter 2 (Muraki Gottlieb et al., 2025a) 
analyzes the BBNJ Agreement bodies, 
organs, and committees that are integral to the 
Part II MGR framework. These include the 
Conference of the Parties, Secretariat, Scientific 
and Technical Body, the Clearing House 
Mechanism, and subject matter committees—
the Access and Benefit Sharing Committee, 
Finance Committee, Capacity Building and 
Transfer of Marine Technology Committee, and 
Implementation and Compliance Committee. 
The analysis emphasizes the novelty of the 
BBNJ Agreement institutions compared with 
other UNCLOS institutions and reflects on their 
role for transparency and monitoring. It high-
lights areas where further clarity is needed about 
the roles and functions of these institutional 
arrangements for stakeholders.

Chapter 3 (Humphries, 2025) interprets the 
scope and key definitions in Part II of the BBNJ 
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treaties outside of the UNCLOS framework, 
which are relevant to MGR of ABNJ. The pri-
mary audience for this chapter is policymakers 
but its insights are important for users of MGR 
and Traditional Knowledge in understanding the 
process of giving legal effect to the provisions 
under national law.

The purpose of Chap. 11 (Kachelriess 
et al., 2025) is to highlight several of the 
other instruments and bodies that will be rel-
evant for the future implementation of the 
MGR and related benefit sharing provisions 
of the BBNJ Agreement and how these might 
co-exist with the BBNJ Agreement’s multilat-
eral system. These include the World Health 
Organization’s Intellectual Property agree-
ments, the International Seabed Authority’s 
deep sea regime, and key access and benefit 
sharing agreements—Convention on Biological 
Diversity, the Nagoya Protocol, the forthcom-
ing Digital Sequence Information multilateral 
mechanism, and agreements under the United 
Nations Food and Agriculture Organization and 
World Health Organization. The chapter high-
lights some challenges and opportunities for co-
existence between these regimes, which in many 
cases share the same subject matter from differ-
ent jurisdictional areas.

Chapter 12 (Lawson et al., 2025) focuses on 
two innovations in the BBNJ Agreement—data 
management plans and the ‘BBNJ Standardized 
Batch Identifier’ (BBNJ Identifier). It critically 
analyzes these innovations and builds on the 
interpretation of information sharing require-
ments outlined in Chap. 5 (notification obliga-
tions), Chap. 6 (benefit sharing obligations), 
and Chap. 7 (monitoring and transparency obli-
gations). It draws from lessons learned for the 
data ecosystem from other agreements outlined 
in Chap. 11. The chapter offers practical insights 
into how the BBNJ Identifier system could be 
operationalized from an international govern-
ance viewpoint.

Chapter 13 (Lavelle & Wynberg, 2025) 
considers how the implementation of the ben-
efit sharing system under article 14 may work 
in practice within the unique context of the 
BBNJ Agreement, focusing on benefits for the 

transparency system under article 16 of the 
BBNJ Agreement. These chapters follow a con-
sistent format with a brief overview of the key 
elements of the systems before providing his-
torical context and a detailed interpretation of 
the intent of these elements. The chapters ana-
lyze the innovative elements of these articles, 
how they relate to other parts of the BBNJ 
Agreement, highlight potential gaps in policy, 
and suggest how these systems might be imple-
mented in practice.

Chapter 8 (Pena-Neira &  Coelho, 2025) 
interprets and analyzes article 13 concern-
ing the utilization of Traditional Knowledge 
associated with MGR in ABNJ. It traces the 
evolution of the obligations, including the 
requirement for prior informed consent and 
mutually agreed terms and how the Traditional 
Knowledge obligation may work in practice 
with the other multilateral notification, benefit 
sharing, and monitoring systems in the MGR 
framework.

Part 2 Practical Considerations for Treaty 
Implementation

Part 2 of the book commences with an analy-
sis of the role of intellectual property under the 
BBNJ Agreement. While the final text did not 
contain the former draft article on intellectual 
property, Chap. 9 (Brown, 2025) outlines the 
history of the negotiations relating to intellec-
tual property, analyzes its relationship with the 
BBNJ Agreement, and suggests paths for imple-
mentation of the final treaty text with respect to 
disclosure of origin under patent law and con-
sistency with intellectual property frameworks 
more widely.

Chapter 10 (Ardron et al., 2025) presents 
issues that States and regional economic inte-
gration organizations may wish to consider 
before and after ratifying the BBNJ Agreement. 
Regarding the adoption of national legislation 
necessary to implement the Agreement, the 
chapter briefly examines the behaviors of Parties 
to the other two previously ratified implement-
ing agreements to UNCLOS. It concludes with 
some ratification lessons learnt from other 
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governance gaps for marine biodiversity in 60% 
of the world’s oceans, while at the same time 
continuing the long pathway of achieving fair-
ness and equity between technologically rich 
and technologically poor countries in the distri-
bution of benefits from the use of marine genetic 
resources of ABNJ.

As with all treaty negotiations, the diverg-
ing interests of countries and the political pro-
cess make it difficult to glean ‘the intent’ of 
negotiators when drafting the text. The result-
ing wording is a product of careful politi-
cal compromise and ‘constructive ambiguity.’ 
Constructive ambiguity is the idea that ambigu-
ously worded text can offer space for advanc-
ing the interests of parties in disagreement, 
based on the assumption that tackling them in 
an unambiguous way would cause a breakdown 
in negotiations (Friedman, 2017). Part II of the 
BBNJ Agreement has a history of entrenched 
positions of negotiating groups at the IGCs 
that carried through from the preparatory com-
mission work and is likely to continue into the 
preparatory commission and COP work when 
the agreement is adopted. Key areas of diver-
gence, including governance of DSI, modalities 
for benefit sharing, and the role of intellectual 
property, were skillfully addressed right up until 
the marathon last negotiating session with lan-
guage enabling future Parties to interpret their 
obligations in a way that meets their interests 
and unique circumstances. For most provisions, 
there is no single comprehensive interpretation 
of text wording, which will be further developed 
through state practice and COP decisions for 
many years to come.

The aim of this book is to offer insights 
into how treaty provisions might be inter-
preted (often in multiple ways), considerations 
for implementing obligations, and sugges-
tions about how stakeholders could align their 
R&D, notification, benefit sharing, and report-
ing practices with these interpretations. Treaty 
obligations are on the Parties (not stakehold-
ers), and they may adopt differing policies and 
procedures based on their interpretations of the 
obligations. Likewise, stakeholders will need to 
align their practices to meet the obligations in 

conservation and sustainable use of marine bio-
diversity. It provides examples of monetary and 
non-monetary benefit sharing and how these 
might be applied in the treaty context.

Chapter 14 (Rabone et al., 2025) provides 
insights into how the BBNJ Agreement may be 
applied in practice using different scenarios to 
exemplify various ways in which MGR and DSI 
may be collected and used. It draws from real-
istic examples based on existing use of MGR 
within national jurisdiction and in ABNJ. These 
scenarios are based on the requirements in the 
BBNJ Agreement, not based on a particular 
Party’s legislation or policies. Further, it iden-
tifies and considers how practitioners might 
incorporate into their practices and processes 
elements of obligations that are expected to flow 
through to national law. This chapter draws from 
all other chapters in the book to provide a visual 
and practical guide for scientists, businesses, 
funders, repositories, databases, and other rel-
evant entities.

Chapter 15 (Morgera, 2025) offers some 
concluding perspectives on the treaty from 
an equity and innovation perspective. It ties 
together the analysis of previous chapters in 
this collection and reflects on how Part II of the 
BBNJ Agreement might promote transformative 
change in ocean science, equity, and governance.

1.7  Conclusion

The BBNJ Agreement was an extraordinary 
achievement given the long-standing diverging 
views between negotiating groups about how 
to fill the gaps in ocean governance in ABNJ 
generally and benefit sharing from MGR spe-
cifically. The MGR framework includes, among 
other things, new notification, benefit shar-
ing and transparency mechanisms for MGR 
and DSI, and access obligations for Traditional 
Knowledge associated with MGR in ABNJ. It 
offers new procedural mechanisms, such as the 
BBNJ Identifier and Data Management Plans 
for the purpose of information sharing, trans-
parency, notification, and benefit sharing out-
comes. It was a massive global effort to address 

1 Bridging Divides: The Evolution of Marine Genetic Resource …
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the countries where they are undertaking their 
notification and utilization activities. These 
practices are likely to diverge unless there is 
strong guidance by BBNJ Agreement bodies 
about cooperation and where possible, consist-
ency, of implementation approaches between 
Parties. In the meantime, however, this book 
demonstrates that there are existing scientific 
and Traditional Knowledge practices enhanced 
by the BBNJ Agreement framework that can be 
developed and adopted by research institutions 
in anticipation of implementation of the treaty.
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Abstract

An effective implementation of the Part II 
of the Agreement under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond 
National Jurisdiction (BBNJ Agreement) 
will require understanding the relevance 
of the infrastructure in the treaty text. The 
Agreement’s Part II provides a new frame-
work of information and benefit sharing of 
marine genetic resources of areas beyond 
national jurisdiction and associated Digital 
Sequence Information and Traditional 
Knowledge. This chapter for the edited col-
lection “Decoding Marine Genetic Resource 
Governance under the BBNJ Agreement” 
explores the infrastructure of the Agreement. 
The chapter views infrastructure of an imple-
menting agreement to be robust when there 
is a Conference of the Parties (COP) with a 

decision-making function, a Secretariat and 
various subsidiary bodies (e.g., Scientific 
and Technical Body) that provide support 
for the COP to make informed decisions in 
an objective manner. A strong infrastructure 
also facilitates transparency through an open-
access information platform and inclusiv-
ity provisions, which allow a wide range of 
stakeholders to be timely informed and facili-
tate active participation in meetings. Further, 
a strong infrastructure builds in functions to 
review the progress of implementation so that 
any gaps can be addressed by the COP or the 
Parties, with the support of the subsidiary 
bodies. These aspects are essential to ensure 
that with input from various stakeholders, 
the COP can make timely and well-informed 
decisions to enhance the health of the two-
thirds of the global ocean.
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marine technology, which is reflected through-
out the text. Finally, with the support of the sci-
entific community, the negotiators were able to 
consider the best scientific practices to avoid 
unintended consequences of hindering scien-
tific development and collaboration, with regard 
to the collection and peaceful use of MGRs 
(Rabone et al., 2025).

This chapter begins with how the negotia-
tors designed the BBNJ Agreement’s infrastruc-
ture by reflecting on some of the lessons learned 
from the two previous UNCLOS implementing 
agreements and other multilateral environmen-
tal agreements. In the BBNJ Agreement, there 
is a focus on transparency and inclusivity as 
the bedrock of the implementing provisions. To 
that end, the Agreement’s infrastructure ensures 
that the COP can conduct regular meetings with 
Parties and observers, monitor progress, and 
review the effectiveness of implementation.

This chapter will then provide the founda-
tional information on the BBNJ Agreement’s 
infrastructure and some of the challenges and 
opportunities, focused on the benefit sharing of 
MGRs and DSI (MGR Framework). [A detailed 
exploration of the MGR Framework and its 
practical implications are available in Chap. 14 
of this book (Rabone et al., 2025)]. Further, this 
chapter will offer some considerations on trans-
parency and inclusivity that could lead to avoid-
ing unintended consequences in implementing 
the MGR Framework provisions. Some of the 
enablers and specific examples of how the active 
involvement of a wide range of stakeholders 
(including the scientific community and more 
generally civil society) are explored.

Finally, this chapter views infrastructure of 
an implementing agreement to be robust when 
there is a COP with a decision-making func-
tion, a Secretariat, and various subsidiary bod-
ies that provide support for the COP to make 
informed decisions. A strong infrastructure also 
facilitates transparency through an open-access 
information platform and inclusivity provisions, 
which allow a wide range of stakeholders to be 
timely informed and facilitate active participa-
tion in meetings. These aspects are essential to 
ensure that with input from various stakeholders, 

2.1  Introduction

The most recent implementing agreement to 
govern nearly two-thirds of the global ocean, the 
Agreement under the United Nations Convention 
on the Law of the Sea on the Conservation and 
Sustainable Use of Marine Biological Diversity 
of Areas Beyond National Jurisdiction (2023) 
(BBNJ Agreement), was adopted on 19 June 
2023. Nearly 200 of the UN Member States 
reached this historic achievement by consen-
sus, after over 20 years of studies and subse-
quent negotiations (Humphries et al., 2025). The 
main objective of the BBNJ Agreement “…is 
to ensure the conservation and sustainable use 
of marine biological diversity of areas beyond 
national jurisdiction, for the present and in the 
long term, through effective implementation of 
the relevant provisions of the United Nations 
Convention on the Law of the Sea (UNCLOS) 
and further international cooperation and coor-
dination” (BBNJ Agreement, art. 2). The BBNJ 
Agreement aims to achieve such overall objec-
tive with requirements on four substantive ele-
ments: (1) marine genetic resources (MGRs), 
including the fair and equitable sharing of ben-
efits, (2) measures, such as area-based manage-
ment tools, including marine protected areas 
(ABMTs, including MPAs), (3) environmental 
impact assessments (EIAs), and (4) capacity 
building and the transfer of marine technol-
ogy (CB/TMT) (BBNJ Agreement, Part II, III, 
IV, and V). This new implementing agreement 
also incorporates a unified vision for the Parties 
through the preamble, general principles and 
approaches, and subject matter-based objectives 
(Muraki Gottlieb et al., 2025).

The BBNJ Agreement is innovative because 
it incorporates new provisions to govern MGRs 
of areas beyond national jurisdiction (ABNJ) 
and associated digital sequence informa-
tion (DSI) alongside the growing desire of the 
countries to address urgent conservation chal-
lenges that we face today and for the long run 
while considering economic, social, and cultural 
aspects (BBNJ Agreement, Preamble). Also, 
there is an emphasis on addressing equity issues 
through capacity building and the transfer of 
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the COP can make objective and well-informed 
decisions. Finally, a strong infrastructure builds 
in functions to review the progress of implemen-
tation so that any gaps can be addressed by the 
COP or the Parties, with the support of the sub-
sidiary bodies.

2.1.1  Lessons Learned from Two 
Previous UNCLOS 
Implementation Agreements

The infrastructure of a multilateral agreement 
is arguably the most important aspect of imple-
menting requirements, especially when seek-
ing to include significantly divergent interests 
of countries. UNCLOS, the agreement which 
established the framework for governance the 
ocean, has implementing agreements operation-
alizing certain aspects of UNCLOS’ require-
ments. An implementing agreement can provide 
institutional arrangements, such as the COP, 
and include more granular requirements that 
facilitate a better implementation of UNCLOS’ 
provisions.

Since UNCLOS entered into force on Nov. 
1, 1994, two implementing agreements have 
followed. First is the Agreement relating to 
the implementation of Part XI of the United 
Nations Convention on the Law of the Sea of 10 
December 1982 (Part XI Agreement) adopted on 
28 July 1994 (A/RES/48/263). The objective of 
the Part XI Agreement is to better implement the 
requirements of UNCLOS associated with the 
governance of the exploration and exploitation 
of deep seabed minerals in the Area. The Area 
covers “the deep seabed and ocean floor and 
subsoil thereof, beyond the limits of national 
jurisdiction” (UNCLOS, art. 1.1(a)). The sec-
ond implementing agreement is the Agreement 
for the Implementation of the Provisions of 
the United Nations Convention on the Law of 
the Sea of 10 December 1982 Relating to the 
Conservation and Management of Straddling 
Fish Stocks and Highly Migratory Fish Stocks 
(Fish Stocks Agreement) (A/CONF.164/37). 
Entered into force on 28 July 1996, the Fish 
Stocks Agreement operationalizes Parts V and 

VII of UNCLOS and mandates that the tar-
get fish stocks governance must be based on 
the best available science and the precaution-
ary approach (Fish Stocks Agreement, art. 5(b) 
and 5(c)). Further, the Fish Stocks Agreement 
requires countries to cooperate to promote opti-
mum utilization of fisheries resources both 
within and beyond the exclusive economic zone 
(Fish Stocks Agreement, art. 5(a)).

This section briefly reviews and compares 
the infrastructure of the Fish Stocks Agreement 
and the Part XI Agreement with the BBNJ 
Agreement’s infrastructure. The differences 
reflect the resolve of the negotiators of the 
BBNJ Agreement to create an infrastructure 
that could improve some of the challenges of 
the other two implementing agreements. Part 
XI Agreement that has an infrastructure with a 
decision-making function but lacks transparency 
and inclusivity. The Fish Stocks Agreement does 
not have a decision-making infrastructure func-
tion and, therefore, makes it difficult for a deci-
sion to be made at the global level, but arguably 
provides somewhat more transparency than the 
Part XI Agreement (Ardron, 2018).

The analysis of this section concludes that 
without a decision-making body with sup-
porting subsidiary bodies and a foundation of 
transparency, an infrastructure of an agreement 
will lack strengths and compromises effective 
implementation of UNCLOS. Based on the les-
sons learned from the Part XI Agreement and 
the Fish Stocks Agreement, the new infrastruc-
ture of the BBNJ Agreement reflects the desire 
for improved access for a wide range of stake-
holders on critical matters of BBNJ governance. 
Such conviction continues the spirit of transpar-
ency and inclusivity, the two concepts which 
were paramount during the negotiations of the 
BBNJ Agreement (Humphries et al., 2025).

2.1.1.1  Fish Stocks Agreement
The Fish Stocks Agreement relies on informal 
State Parties consultations and a review confer-
ence led by the UN Secretary-General. Countries 
provide recommendations through the UN 
General Assembly resolutions, which are not 
legally binding (UN Charter, art. 10). Rather, 

2 BBNJ Agreement: A New Infrastructure to Foster Benefit Sharing …
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considerable impact on the practices of States 
and regional fisheries management organiza-
tions and arrangements, and had provided the 
impetus for many international efforts” (A/
CONF.210/2023/6).

A review conference is one of the func-
tions of the COP in the BBNJ Agreement. The 
relevance of such conference is discussed in 
Sect. 2.2.3.1 below.

2.1.1.2  Part XI Agreement
The Part XI Agreement that governs deep sea-
bed mining is implemented through the ISA 
that has a decision-making function through 
its executive organ, the Council, as well as 
the Assembly (similar to a COP). A subsidi-
ary body, the Legal and Technical Commission 
(LTC), provides a wide range of recommen-
dations regarding, inter alia, contracts, envi-
ronmental impact assessments, standards, and 
guidelines. There are some similarities but also 
significant differences between the functions of 
the LTC and the STB of the BBNJ Agreement. 
Table 2.1 compares the differences between the 
LTC and the STB in terms of their roles, how 
the meetings are conducted, information dissem-
inated, and the rights granted to the observers to 
participate in the meetings.

As summarized in Table 2.1, there are differ-
ences between how the BBNJ Agreement’s STB 
and the Part XI Agreement’s LTC address trans-
parency and inclusivity. The BBNJ Agreement’s 
COP, the main decision-making body, must 
“promote transparency in decision-making pro-
cesses and other activities carried out under 
the Agreement” (BBNJ Agreement, art. 48.1). 
While the details will be decided by the COP 
through the rules of procedure and its decisions, 
the meetings of the COP and its subsidiary bod-
ies (which includes the STB) must be open to 
observers and the COP’s decision must be pub-
lished and maintained (BBNJ Agreement, art. 
48.3). The COP must promote transparency in 
implementing the BBNJ Agreement, and actions 
to do so include public dissemination of infor-
mation, facilitation of participation, and consul-
tation with a wide range of stakeholders (BBNJ 
Agreement, art. 48.3). The transparency article 

implementation decisions of the Fish Stocks 
Agreement are made at the Regional Fisheries 
Management Organisations (RFMOs) that have 
their own mandates, including specific geographi-
cal coverage. Such infrastructure is due to the fact 
that, “[a]t the heart of UNFSA is a commitment 
to decentralization, namely through an accompa-
nying regime of regional fisheries management 
organizations/arrangements (RFMO/As), which 
were delegated the responsibility for manage-
ment, monitoring and compliance issues within 
their respective regions” (Blasiak and Yagi, 2016).

The BBNJ Agreement is more like the Part 
XI Agreement’s infrastructure discussed below 
(Sect. 2.1.1.2). The Agreement has global insti-
tutional arrangements, from the COP (which is 
the main decision-making body except for cer-
tain matters regarding environmental impact 
assessments) to subsidiary bodies (BBNJ 
Agreement, art. 47 and Part VI.) The BBNJ 
Agreement also built in flexibility for the COP 
to create additional subsidiary bodies, should 
they agree to do so to fill any gap that hinders 
informed decision to be made. Such strong 
global infrastructure is absent from the Fish 
Stocks Agreement. To date, the Fish Stocks 
Agreement, as implemented through RFMOs, 
has been marginally more transparency than the 
Part XI Agreement implemented through the 
International Seabed Authority (ISA) (Ardron, 
2018). However, the lack of a global decision-
making body mandate has created regional 
inconsistencies and variability in managing the 
straddling fish stocks (Blasiak and Yagi, 2016).

A review conference has been an important 
aspect of the Fish Stocks Agreement, where 
critical shortcomings of the implementing agree-
ments had been identified. For example, in the 
opening statements at the 2023 Fish Stocks 
Agreement resumed Review Conference, on 
behalf of the Secretary-General, the Assistant 
Secretary-General for Legal Affairs (represent-
ing the Under-Secretary-General for Legal 
Affairs and United Nations Legal Counsel) 
stated, “…although the overall status of strad-
dling fish stocks and highly migratory fish 
stocks continued to deteriorate, the recommen-
dations adopted in 2006, 2010 and 2016 had a 
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Secretary-General of the ISA must provide noti-
fication of the meetings, but only to the mem-
bers of the LTC and the members of the ISA, 
“as early as possible” (ISBA/6/C/9, Rule 4). The 
strict limitation on those with the right to partici-
pate and the qualifier of “as early as possible” 
gives a significant room for the ISA’s Secretary-
General to control when to send out notice of 
the meetings.

Further, the opacity of the decision-making 
on a wide range of important matters [e.g., the 
review of applications for plans of work, super-
vision of exploration or mining activities, devel-
opment of environmental management plans, 
assessment of the environmental implications of 

includes the requirement to provide timely 
access to all relevant information. Further, non-
Parties have the right to request to participate as 
observers, and the modalities for such partici-
pation must “not be unduly restrictive.” (BBNJ 
Agreement, art. 48.3).

The LTC in the Part XI Agreement fol-
lows a different approach. Unlike the BBNJ 
Agreement, all meetings are held in private, 
unless the LTC decides otherwise. Further, the 
LTC must consider the desirability of holding 
open meetings when issues of general interest 
to members of the ISA, which do not involve 
the discussion of confidential information, are 
being discussed (ISBA/6/C/9, Rule 6). The 

Table 2.1  A comparison between Part XI Agreement and BBNJ Agreement on information dissemination and 
observer participation

Scientific and Technical Body Legal and Technical Commission

Role Provides scientific and technical advice to 
the COP, taking into account the multidis-
ciplinary expertise. (BBNJ Agreement, Art. 
49.4)

Work includes, inter alia, the review of applica-
tions for plans of work, supervision of exploration 
or mining activities (including review of annual 
reports submitted by contractors), development of 
environmental management plans, assessment of the 
environmental implications of activities in the Area, 
formulation and keeping under review the rules, 
regulations and procedures in relation to activities in 
the Area, and makes recommendations to the Council 
on all matters relating to exploration and exploitation 
of non-living marine resources (such as polymetallic 
nodules, polymetallic sulfides, and cobalt-rich ferro-
manganese crusts). (UNCLOS, art. 165)

Meetings All meetings are open to observers parti-
cipating in accordance with the rules of 
procedure unless otherwise decided by the 
COP (BBNJ Agreement, art. 48.2). The 
COP facilitates the participations of, and 
consultation with a wide range of stakehol-
ders (e.g., relevant global, regional, sub-
regional, and sectoral bodies, Indigenous 
Peoples and local communities with rele-
vant traditional knowledge, the scientific 
community, civil society, and other relevant 
stakeholders) (BBNJ Agreement, art. 48.3)

All meetings are held in private, unless the LTC deci-
des otherwise. The Commission must consider the 
desirability of holding open meetings when issues of 
general interest to members of the Authority, which 
do not involve the discussion of confidential informa-
tion, are being discussed. (ISBA/6/C/9, Rule 6)

Dissemination 
of information

Public dissemination of information to a 
wide range of stakeholders (e.g., relevant 
global, regional, subregional, and secto-
ral bodies, Indigenous Peoples and local 
communities with relevant traditional 
knowledge, the scientific community, civil 
society, and other relevant stakeholders) 
(BBNJ Agreement, art. 48.2 and 48.3)

The Secretary-General must notify the members of 
the Commission and the members of the Authority as 
early as possible of the date and duration of each ses-
sion and must seek confirmation of their attendance. 
(ISBA/6/C/9, Rule 4)

2 BBNJ Agreement: A New Infrastructure to Foster Benefit Sharing …
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technical and scientific cooperation (CBD, art. 
23, 25, and 18(3)). The CBD’s Nagoya Protocol 
also has a COP, a Clearing House, and an infor-
mation-sharing mechanism (Nagoya Protocol, 
art. 26, 10, and 14).

While the UNFCCC and UNCLOS both 
entered into force in 1994, the difference in the 
infrastructure represents the fact that UNCLOS 
was negotiated in the 1970s. The countries that 
participated in the BBNJ Agreement nego-
tiations are Parties to the above-discussed 
multilateral environmental agreements. The 
experience in negotiating and participat-
ing in the subsequent meetings of these other 
decision-making bodies and the subsidiary 
bodies allowed the countries to have a good 
understanding of the pros and cons of differ-
ent types of infrastructure. Such knowledge 
and experience provided invaluable insights 
that are reflected in the design of the BBNJ 
Agreement’s infrastructure.

2.1.3  MGR Framework and the 
Implications of the BBNJ 
Agreement’s Infrastructure

The BBNJ Agreement’s infrastructure has great 
potential to foster benefit sharing through the 
MGR Framework without unintended conse-
quences. The Agreement is indeed progressive 
and could create higher standards of transpar-
ency and inclusivity for future multilateral envi-
ronmental agreements. The infrastructure, by 
design, provides ample support for the COP to 
make informed decisions by input from expert 
committee members and potentially from a wide 
range of stakeholders, in light of the infrastruc-
ture’s focus on transparency and inclusivity.

While the basic infrastructure design is laid 
out in the BBNJ Agreement’s text, there are fur-
ther details that will need to be decided by the 
COP to support effective implementation of the 
MGR Framework. The table below provides 
some of the questions to be resolved by the COP 
with a cross-reference to the relevant sections in 
this chapter for ease of reference (Table 2.2).

activities in the Area, formulation and keeping 
under review the rules, regulations, and proce-
dures in relation to activities in the Area makes 
recommendations to the LTC on all matters 
relating to exploration and exploitation of non-
living marine resources (UNCLOS, art. 165) 
gives the LTC power, usually without input from 
stakeholders. In addition, the ISA Council has 
very limited ability to go against an LTC recom-
mendation, thus giving the LTC almost absolute 
power, behind closed doors. To address such 
concern, in the 2017 review of the ISA, it was 
recommended that the LTC should be encour-
aged to hold more open meetings to allow for 
greater transparency in its work (ISBA/23/A/3, 
recommendation 16). As of July 2024, however, 
no open meetings have been held since that rec-
ommendation was made.

2.1.2  Concepts Borrowed 
from Other Multilateral 
Environmental Agreements

The BBNJ Agreement also reflects considera-
tion of the infrastructure of the so-called Rio 
Agreements since the 1992 United Nations 
Conference on Environment and Development 
(UNCED), in Rio de Janeiro (Rio Earth 
Summit), was the venue for adoption of cer-
tain multilateral environmental agreements. 
For example, the UN Framework Convention 
on Climate Change (UNFCCC) adopted at the 
Rio Earth Summit established a COP, a mul-
tidisciplinary Subsidiary Body for Scientific 
and Technological Advice, and a Subsidiary 
Committee for Implementation (UNFCCC, 
art. 7, 9, and 10). The Paris Agreement, under 
the UNFCCC, established the Technology 
Framework and has a focus on transpar-
ency (Paris Agreement, art. 2, 10, and 13). 
Another example of the Rio Agreements is the 
Convention on Biological Diversity (CBD), 
which has a COP, a Subsidiary Body on 
Scientific, Technical and Technological Advice, 
and refers to the COP to establish a Clearing-
House Mechanism to promote and facilitate 



35

Sea (DOALOS), will be the interim Secretariat 
since the seat and the functioning of the perma-
nent Secretariat will be decided at the first COP 
(BBNJ Agreement, arts. 50.2 and 50.1). The 
UN General Assembly adopted a resolution on 
1 August 2023 that approved that UN Secretary-
General to perform the depositary functions and 
to serve in the capacity of a Secretariat through 
DOALOS, until a permanent Secretariat begins 
its functions (A/RES/77/321).

In anticipation of the first COP, the President 
of the Intergovernmental Conference, Ms. 
Rena Lee, issued a letter to the President of the 
General Assembly in which she stated, “…a 
preparatory process, to be established under the 
auspices of the General Assembly, to carry out 
the required preparations for that first meet-
ing and to provide guidance on the work of the 

2.2  Key Infrastructure Aspects 
Related to the MGR 
Framework

2.2.1  Infrastructure Before Entry 
into Force

Before considering the infrastructure after 
entry into force, it is helpful to reflect on what 
will happen beforehand. The Agreement will 
enter into force 120 days after the 60th ratified 
instrument is deposited with the UN Secretary-
General (BBNJ Agreement, art. 68.1). The BBNJ 
Agreement’s infrastructure will be in place after 
the first COP, which will take place within one 
year of entry into force (BBNJ Agreement, art. 
47.2). The UN Secretary-General, through the 
UN Division on Ocean Affairs and Law of the 

Table 2.2  Infrastructure questions relevant for MGR framework

Infrastructure questions Relevant sections in this chapter

Rules of procedures for the COP Section 2.3.1

Terms of reference, modalities for the operation, and 
rules of procedure for the subsidiary bodies

• STB (Sect. 2.3.2)
• Access and benefit sharing (ABS) committee (Sect. 2.4.1)
•  Capacity building and transfer of marine technology (CB/

TMT) committee (Sect. 2.4.2)
• Finance committee (Sect. 2.4.3)
•  Implementation and compliance (IC) committee 

(Sect. 2.4.4)

Selection process of the members of subsidiary bodies • STB (Sect. 2.3.2)
• ABS committee (Sect. 2.4.1)
• CB/TMT committee (Sect. 2.4.2)
• Finance committee (Sect. 2.4.3.1)
• IC committee (Sect. 2.4.4)

Modalities for the operation of the ClHM Section 2.5

Arrangements for the functioning of the Secretariat Section 2.3.3

Modalities and mechanisms to enhance cooperation 
with relevant legal instruments and frameworks and 
relevant global, regional, subregional, and sectoral 
bodies (LIFBs)

• COP (Sect. 2.3.1)
• Secretariat (Sect. 2.3.3)
• ABS committee (Sect. 2.4.1)
• CB/TMT committee (Sect. 2.4.2)
• Finance committee (Sect. 2.4.3)
• ClHM (Sect. 2.5)

Financial rules governing the funding of the COP, 
Secretariat, and subsidiary bodies

• COP (Sect. 2.3.1)
• STB (Sect. 2.3.2)
• ABS committee (Sect. 2.4.1)
• CB/TMT committee (Sect. 2.4.2)
• Finance committee (Sect. 2.3.3)
• IC committee (Sect. 2.4.4)

2 BBNJ Agreement: A New Infrastructure to Foster Benefit Sharing …



36 H. M. Gottlieb et al.

Committee, Finance Committee, Capacity 
Building and Transfer of Marine Technology 
Committee, and the Implementation and 
Compliance Committee). The Secretariat will 
manage the Clearing-House Mechanism. The 
entire infrastructure is based on, inter alia, the 
principles of transparency and inclusivity. How 
they are operationalized in the text of the BBNJ 
Agreement is further discussed in each of the 
sections below.

2.2.3  Institutional Arrangements 
and Other Subsidiary Bodies

The BBNJ Agreement’s infrastructure includes 
the COP and certain subsidiary bodies identi-
fied as “institutional arrangements” (BBNJ 
Agreement, Part VI). The Agreement also 
established subject matter specific commit-
tees, such as the Access and Benefit Sharing 
(ABS) Committee (BBNJ Agreement, art. 
15.1). Institutional arrangements also include 
the procedural principle of transparency, and 
the Clearing-House Mechanism (ClHM), an 
“open-access platform” to enable exchange of 
information, knowledge, and data relevant to 
the Agreement. Each of the functions are dis-
cussed below, followed by a commentary on the 
key aspects of the infrastructure as it relates to 
the MGR Framework. Many of the key aspects 
related to the MGR Framework are also impor-
tant for other substantive elements [e.g., area-
based management tools, (ABMTs), including 
marine protected areas (MPAs), environmental 
impact assessments (EIAs), Capacity Building 
and the Transfer of Marine Technology (CB/
TMT)] but a detailed discussion of such rele-
vance are beyond the scope of this chapter.

2.2.3.1  Conference of the Parties

Introduction to the COP
The COP will consist of the Parties to the 
BBNJ Agreement. It is the Agreement’s deci-
sion-making body, except for certain matters 
associated with conducting, deciding on the 
outcome thereof, monitoring, reporting, and 

interim Secretariat until the convening of that 
meeting would be very helpful” (A/77/945). 
In response, DOALOS provided secretariat 
services, including an information document 
summarizing various modalities elements (A/
AC.296/2024/3). The organizational meet-
ing to prepare for the Preparatory Commission 
(PrepCom) meetings took place at the UNHQ in 
June 2024 (A/RES/78/272). At the meeting, cer-
tain matters, such as the dates of the PrepCom 
meetings and some of the program of work, 
were decided (Chasek, 2024).

2.2.1.1  Implications for the MGR 
Framework

At the PrepCom organizational meeting in June 
2024, two co-chairs to lead the PrepCom were 
appointed (Chasek, 2024). One of the co-chairs 
elected to the position, Ambassador Janine 
Coye-Felson of Belize, is well versed in MGRs. 
She was the facilitator for MGRs during the 
Preparatory Committee meetings and during 
the Intergovernmental Conference (Humphries 
et al., 2025). The years of preparatory work and 
the intergovernmental conference involved lead-
ing discussions and negotiations on the MGR 
Framework, which is very technical and often 
fraught with differences in countries’ positions, 
including on legal principles (Muraki Gottlieb 
et al., 2025). Having a co-chair with the exper-
tise and experience on MGRs will allow her to 
effectively lead the complex discussions on the 
details of the BBNJ Agreement’s infrastructure 
that could impact the implementation of the 
MGR Framework.

2.2.2  BBNJ Agreement’s 
Infrastructure

This section introduces the foundational infor-
mation on the infrastructure of the BBNJ 
Agreement. Chart 1 shows the organization 
of the BBNJ Agreement’s infrastructure. It 
shows COP as the main decision-making body. 
Reporting to the COP are the following func-
tions: the Secretariat, the STB, and the sub-
sidiary bodies (i.e., Access and Benefit Sharing 
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3. determine the terms of reference and modali-
ties for the operation of some of its subsidi-
ary bodies (i.e., capacity building and transfer 
of marine technology committee, Scientific 
and Technical Body and Implementation and 
Compliance Committee) (BBNJ Agreement, 
arts. 46.2, 49.2 and 55.3);

4. determine the seat and the functions of the 
Secretariat (BBNJ Agreement, art. 50.1); and

5. enter into an agreement with the Global 
Environment Facility (GEF) to give effect 
to relevant funding provisions (BBNJ 
Agreement, art. 52.10).

The BBNJ Agreement also took good govern-
ance into consideration in the COP’s deci-
sion-making. While reaching a consensus is 
important to ensure that there is broad accept-
ance by the Parties of the COP’s decision, there 
will be times when a Party or a regional eco-
nomic integration organization may strongly 
object. In that case, rather than the COP being 
unable to make an essential decision, it would be 
better to have an option to vote. Such considera-
tion is reflected in the BBNJ Agreement, where 
the COP, after exhausting every effort to adopt 
decisions and recommendations by consensus 
(unless otherwise stated in the Agreement), can 
take the following voting options:

1. For questions on substance, two-thirds of the 
majority of the Parties present and voting 
(BBNJ Agreement, art. 47.5).

2. For questions on procedure, majority of the 
Parties present and voting (BBNJ Agreement, 
art. 47.5).

3. For adoption a budget, three-fourths major-
ity of the Parties present and voting. (BBNJ 
Agreement, art. 47.6(e)).

The COP also has an option to obtain an advi-
sory opinion from the International Tribunal for 
the Law of the Sea (ITLOS) on a legal question 
on the conformity of a proposal before the COP 
on any matter within its competence (BBNJ 
Agreement, art. 47.7). The focus on compe-
tence is included because some negotiating 
countries wanted to ensure that certain matters 

review of environmental impact assessments 
(BBNJ Agreement, Part IV). The COP has a 
wide range of tasks, from adoption of deci-
sions and recommendations associated with 
the BBNJ Agreement to deciding on the budget 
(BBNJ Agreement, arts. 47.5 and 47.6). It also 
has the power to establish new subsidiary bod-
ies as deemed necessary for the implementation 
of the Agreement. The COP also has facilitative 
functions, including providing relevant infor-
mation and promoting appropriate processes, 
cooperation, and coordination with and among 
relevant legal instruments and frameworks and 
relevant global, regional, subregional, and sec-
toral bodies, with a view to promoting coher-
ence among efforts toward the conservation and 
sustainable use of marine biological diversity 
of areas beyond national jurisdiction [BBNJ 
Agreement, art. 47.6(c)]. Further, the COP 
could decide to hold extraordinary meetings 
outside of the regular meetings according based 
on the rules of procedures that will be estab-
lished by the COP at its first meeting (BBNJ 
Agreement, art.47.2).

Some of the challenges the COP may face 
will begin at its first meeting. The volume and 
complexity of matters that the BBNJ Agreement 
mandates the COP to decide by consensus (mat-
ters besides those listed below can go to a vote, 
as discussed below) are significant. It may take 
significant efforts to achieve consensus on these 
five matters that will set the rules for decades to 
come. Each item has granular aspects that the 
COP will need to unpack in detail:

1. adopt rules of procedure for itself and 
its subsidiary bodies (i.e., Scientific and 
Technical Body, Access and Benefit Sharing 
Committee, capacity building and trans-
fer of marine technology committee, and 
Implementation and Compliance Committee) 
(BBNJ Agreement, art. 47.2);

2. financial rules on funding itself and the 
Secretariat as well as the subsidiary bod-
ies, and thereafter, rules of procedure and 
financial rules for any additional subsidiary 
body that it may decide to establish (BBNJ 
Agreement, art. 47.2);
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implementation of the MGR Framework in vari-
ous ways:

(a) Preparation for and decisions made at the 
first COP meeting. The COP will need 
to consider the following elements in 
the context of their impacts on the MGR 
Framework;

a. rules of procedure for itself and its sub-
sidiary bodies (BBNJ Agreement, art. 
47.2);

b. financial rules on funding itself and the 
Secretariat as well as the subsidiary bod-
ies, and thereafter, rules of procedure and 
financial rules for any additional subsidi-
ary body that it may decide to establish 
(BBNJ Agreement, art. 47.2); and

c. terms of reference and modalities for the 
operation of some of its subsidiary bod-
ies (i.e., capacity building and transfer of 
marine technology committee, Scientific 
and Technical Body and Implementation 
and Compliance Committee) (BBNJ 
Agreement, arts. 46.2, 49.2, and 55.3).

(b) Review conference. The review conference 
will shed light on the progress in terms of 
monetary and non-monetary benefits and 
how the gaps can be addressed in a system-
atic and at regular intervals. Such confer-
ence may provide additional opportunities 
(besides the biannual reviews in art. 14.10) 
for the developed and developing countries 
to explore how best to foster greater com-
pliance with the MGR Framework.

It is worth noting that the advisory opinion 
provision is unlikely but may be brought for-
ward for the MGR provisions on DSI. AS dis-
cussed above, the COP also has an option to 
obtain an advisory opinion from the ITLOS on 
a legal question on the conformity of a proposal 
before the COP on any matter within its compe-
tence (BBNJ Agreement, art. 47.7). While the 
definition or the scope of DSI is a subject of 
negotiations in other multilateral environmen-
tal agreements, such as the CBD, the negotia-
tors included provisions on DSI throughout the 

about which there was concern about the BBNJ 
Agreement undermining the mandates of exist-
ing organizations (e.g., regional fisheries man-
agement organizations, questions on establishing 
extended continental shelf, territorial disputes, 
etc.) would be carved out. Specifically, the 
BBNJ Agreement states that an advisory opinion 
“must not be sought on a matter within the com-
petence of other global, regional, subregional 
or sectoral bodies, or on a matter that neces-
sarily involves the concurrent consideration of 
any dispute concerning sovereignty or other 
rights over continental or insular land territory 
or a claim thereto or the legal status of an areas 
within national jurisdiction” (BBNJ Agreement, 
art. 47.7). Clearly, the language shows that the 
limited scope of the COP’s right to obtain an 
advisory opinion shows a balancing act among 
the negotiators that wanted to include an opera-
tive paragraph on an advisory opinion and those 
that were weary that the venue would be used to 
interfere with their political aspirations.

Finally, the COP is required to host a review 
conference within five years of the Agreement’s 
entry into force (BBNJ Agreement, art. 47.8). 
At the meeting, the COP is to “assess and 
review the adequacy and effectiveness of the 
provisions” of the Treaty “and, if necessary, 
propose means of strengthening the implemen-
tation of those provisions” to meet the general 
objective of the Treaty (BBNJ Agreement, art. 
47.8). A condition that may weaken the BBNJ 
Agreement’s effectiveness of the review con-
ference is the term, “if necessary” in art. 47.8 
quoted above. Also, the timeliness of identify-
ing and addressing the issues will depend on 
the interval of the review conference that will 
be determined by the COP. However, the BBNJ 
Agreement’s requirement to promote transpar-
ency (BBNJ Agreement, art. 48) in its meetings 
has a great potential to act as a balancing factor 
if there is a wide range of stakeholders’ active 
engagement at the review conference.

COP and the MGR Framework
Since the COP is the main decision-making 
body, its mandates and functions can impact the 
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Peoples and local communities, gender bal-
ance and equitable geographical representa-
tion” (BBNJ Agreement, art. 47.1). Experts will 
serve in their expert capacity (i.e., not as a rep-
resentative of a Party or an organization) “and 
in the best interests of the Agreement.” (BBNJ 
Agreement, art. 49.2).

The terms of reference that the COP will 
adopt will influence the effectiveness of the 
STB. For example, Gaebel et al. conducted a 
study and identified “eight desirable characteris-
tics” of the STB based on interviews of BBNJ 
stakeholders. The characteristics are as follows: 
synergistic (works with and adds to the cur-
rent governance system), proficient (members 
are qualified and advice is pertinent), de-polit-
icized (process and actors are free from politi-
cal influences), transparent (open access to the 
process, information, and outcomes), influential 
(advice is used in the decision-making process), 
dynamic (flexible and adaptable to meet chang-
ing needs), inclusive (equitable access to and 
participation in the STB), and multidiscipli-
nary (incorporates diverse knowledge systems) 
(Gaebel et al., 2024, Fig. 2.1). The authors dis-
cussed that there are synergies and trade-offs 
that will need to be carefully considered for the 
design of the STB to achieve its objective.

MGR Framework and the STB
The BBNJ Agreement mandates the ABS 
Committee (discussed below in Sect. 2.2.4.1) 
to provide recommendations to COP on the fol-
lowing, which will have scientific and technical 
aspects:

• guidelines or a code of conduct for activities 
with respect to MGRs and digital sequence 
information on MGRs of ABNJ (BBNJ 
Agreement, art. 15.3(a)); and

• measures to implement decisions taken in 
accordance with the requirements on MGRs 
of ABNJ and associated digital sequence 
information (BBNJ Agreement, art. 15.3(b)).

That said, there will be an overlap on the sci-
entific and technical (e.g., traditional knowl-
edge associated with MGRs) aspects, which 

BBNJ Agreement. For that reason, there may be 
an argument that DSI is within the competence 
of the BBNJ Agreement’s COP, even though dis-
cussions on the definition of DSI have been the 
subject of many years of debate, for example, at 
the CBD.

Further, the COP’s voting rule on its deci-
sions on monetary benefit sharing on MGRs 
and associated DSI is in line with its decision on 
budgets, where if all efforts to reach consensus 
are exhausted, the COP is to adopt a decision by 
three-fourths majority of the Parties present and 
voting [BBNJ Agreement, art. 47.6(e) and 14.7]. 
The supermajority provision presents an oppor-
tunity for the developing countries on the COP’s 
decision on monetary benefit sharing. While the 
UN Statistical Division notes that there is no 
definition of “developing” or “developed” cat-
egorization in the UN system or in the BBNJ 
Agreement, the Group of 77 plus China has a 
membership of 134 countries (out of 193 UN 
Member States), which was quite firm on their 
position on mandatory monetary benefit shar-
ing (Humphries et al., 2025). It is possible that 
with the participation of all the Group of 77 plus 
China members and possibly other non-member 
developing countries, three-quarters majority 
could be reached, with a favorable monetary 
benefit terms for the developing country Parties.

2.2.3.2  Scientific and Technical Body 
(STB)

The BBNJ Agreement established the STB 
(BBNJ Agreement, art. 49.1). The STB, under 
the authority of the COP, will provide scien-
tific and technical advice to the COP, includ-
ing reports on its work (BBNJ Agreement, art. 
49.4). To that end, the STB will consider the 
multidisciplinary expertise of the STB mem-
bers and may also draw on “appropriate advice 
emanating from relevant legal instruments and 
frameworks and relevant global, regional, sub-
regional and sectoral bodies, as well as from 
other scientists and experts” (BBNJ, art. 49.4). 
The Agreement takes a broad view of multidis-
ciplinary expertise, which includes “relevant 
scientific and technical expertise and expertise 
in relevant traditional knowledge of Indigenous 
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• Finance Committee on the MGR Framework 
since the financial mechanism includes a spe-
cial fund that will be funded from monetary 
benefit sharing (BBNJ Agreement, art. 52.4) 
and provide insights on financial resources to 
support the implementation of the Agreement 
(BBNJ Agreement, art. 52.7).

Given its wide range of duties, it is imperative 
that the STB is adequately staffed and funded. 
One way that the COP may consider maximiz-
ing the STB’s resources is to allow the STB to 
create a pool of experts who may not be mem-
bers but could be called upon for specific mat-
ters on the MGR Framework. There are certainly 
precedents in the consideration for the use of 
pool of experts, including for the Global World 
Ocean Assessment (A/68/82) and in various 
multilateral environmental agreements, such 
as the CBD’s Subsidiary Body on Scientific, 
Technical and Technological Advice.

2.2.3.3  Secretariat
The BBNJ Agreement established a Secretariat, 
which will provide administrative and logis-
tical support to the COP and its subsidiary 
bodies. Such services will range from arrang-
ing and servicing the meetings of the COP 

will present great opportunities for collabora-
tion. Further, having the expertise of the STB 
will allow efficient use of resources by not 
staffing the STB and the ABS Committee with 
expertise on the same disciplines. Therefore, 
the COP may clarify in the terms of reference 
for both the STB and the ABS Committee that 
they are to closely collaborate and for the STB’s 
experts to provide input on the work of the ABS 
Committee, since there are no cooperation or 
collaboration mandate among the subsidiary 
bodies in the BBNJ Agreement. While not in 
the BBNJ Agreement text, the STB can also col-
laborate with the COP and the Secretariat on the 
ClHM, which will be key in the transparency 
and inclusivity aspects of the MGR Framework.

The STB could also provide input to other 
subsidiary bodies on the members’ relevant 
expertise on MGR Framework:

• CB/TMT Committee since both the MGR 
Framework and the capacity building and 
the transfer of marine technology provisions 
focus on MGRs and associated DSI;

• Implementation and Compliance (IC) 
Committee on technical aspects with the 
MGR Framework to foster Implementation 
and Compliance; and

Conference of the 
Parties

Scientific and 
Technical Body Secretariat

Clearing-House 
Mechanism

Access and Benefit 
Sharing Committee

Capacity Building 
and Transfer of 

Marine Technology 
Committee

Finance Committee
Implementation and 

Compliance 
Committee

Transparency and Inclusivity

Fig. 2.1  Organization of BBNJ Agreement’s infrastructure. All the functions are based on the foundation of transpar-
ency and inclusivity, which are discussed in Sect. 2.3 of this chapter
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wide area of expertise, including on the Fish 
Stocks Agreement and the Part XI Agreement. 
DOALOS has a broad mandate, which includes 
maintaining a comprehensive information sys-
tem, websites, and a research library containing 
materials on ocean affairs and the law of the sea 
(ST/SGB/2021/1). As the Secretariat, DOALOS 
oversaw discussions and negotiations for almost 
20 years leading up to the adoption of the BBNJ 
Agreement. All the meetings took place and will 
continue to take place at the UN Headquarters 
(UNHQ) in New York City until the permanent 
Secretariat starts to function. There are benefits 
for DOALOS to continue acting in the capacity 
of the interim Secretariat due to its vast experi-
ence and the existing UNHQ conference rooms 
and services. The conference services require 
various resources, including conference rooms 
that can provide space for nearly 200 countries 
and observers, and interpreters to accommodate 
six official UN languages (i.e., Arabic, Chinese, 
English, French, Spanish, Russian). DOALOS 
is highly experienced in facilitating meetings, 
including providing key documents necessary, 
creating, and maintaining dedicated websites or 
via e-mail correspondence.

MGR Framework and the Secretariat
The Secretariat will also manage the Clearing-
House Mechanism (BBNJ Agreement, art. 
51.4) and facilitate cooperation and coordina-
tion with the other Secretariats of LIFBs as may 
be required, subject to approval by the COP 
(BBNJ Agreement, art 50.4(c)). In managing 
the Clearing-House Mechanism, the Secretariat 
must do so “without prejudice to possible coop-
eration with other relevant legal instruments 
and frameworks and relevant global, regional, 
subregional, and sectoral bodies as determined 
by the COP.” Such existing organizations will 
include the Intergovernmental Oceanographic 
Commission of the United Nations Educational, 
Scientific and Cultural Organization, the 
International Seabed Authority, the International 
Maritime Organization, and the Food and 
Agriculture Organization of the United Nations 
(BBNJ Agreement, art. 51.4). The listed organ-
izations have experience in creating certain 

to circulating information relating to the imple-
mentation of the Treaty “in a timely manner” 
(BBNJ Agreement, art. 50.4). The Secretariat 
is required to make decisions of the COP pub-
licly available and transmit to all Parties as well 
as to relevant legal instruments and frameworks 
and relevant global, regional, subregional, and 
sectoral bodies (LIFBs) (BBNJ Agreement, art. 
50.4(c)).

The Secretariat and the host State may enter 
into a headquarters agreement. The BBNJ 
Agreement mandates that the “Secretariat shall 
enjoy legal capacity in the territory of the host 
State and be granted such privileges and immu-
nities by the host State as are necessary for the 
exercise of its functions” (BBNJ Agreement, 
art. 50.3). A grant for privileges and immuni-
ties is consistent with the Convention on the 
Privileges and Immunities of the United Nations, 
adopted by the UN General Assembly on 13 
February 1946 (UNGA Res. 22A(I)) (General 
Convention). The General Convention contains 
clauses that will be important for the Secretariat, 
such as the clause on “juridical personality” 
that grants the rights “to contract, to acquire 
and dispose of immovable and movable prop-
erty, and to institute legal proceedings” (General 
Convention, art. I Sect. 2.1). The Convention 
also has provisions on property funds and 
assets, which includes tax exemption (General 
Convention, art. II). Further, the Convention 
includes articles on communications (General 
Convention, art. III), privileges and immuni-
ties including arrests (General Convention, art. 
IV), officials’ privileges and immunities, includ-
ing exemption from national service (General 
Convention, art. V), privileges and immunities 
for experts’ on missions for the UN (General 
Convention, art. VI), UN laissez-passer, 
which is regarding travel documents (General 
Convention, art. VII), and settlement of disputes 
(General Convention, art. VIII). The General 
Convention has had impact on headquarters or 
seat arrangements (Reinisch, 2009). Therefore, 
the headquarters agreement is likely to follow 
the precedence set by other arrangement.

DOALOS, the interim Secretariat, is part 
of the UN’s Office of Legal Affairs. It has a 
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of both monetary and non-monetary benefits 
(clauses on monetary and non-monetary benefit 
sharing is in BBNJ Agreement, art. 14) (BBNJ 
Agreement, art. 15.1). The ABS Committee 
will be composed of 15 members “possessing 
appropriate qualification in related fields, so 
as to ensure the effective exercise of the func-
tions of the committee” (BBNJ Agreement, art. 
15.2). The Parties will nominate members and 
they will be elected by the COP. In doing so, the 
COP must consider “gender balance and equita-
ble geographical distribution and providing rep-
resentation on the committee from developing 
States” (BBNJ Agreement, art. 15.2). In terms of 
“developing countries” the clause includes least 
developed countries, Small Island Developing 
States and landlocked developing countries. The 
terms of reference and modalities for the opera-
tion of the ABS Committee will be determined 
by the COP (BBNJ Agreement, art. 15.2).

The ABS Committee will make recommen-
dations to the COP on the following (BBNJ 
Agreement, art 15.3):

• guidelines or a code of conduct for activities 
with respect to MGRs and digital sequence 
information on MGRs of ABNJ;

• measures to implement decisions taken in 
accordance with the requirements on MGRs 
of ABNJ and associated digital sequence 
information;

• rates or mechanisms for the sharing of mon-
etary benefits;

• matters in relation to the ClHM;
• matters in relation to the financial mechanism 

(BBNJ Agreement, art 52); and
• any other matters that the COP may request.

Through the ClHM, each Party is required to 
provide to the ABS Committee the following 
information (BBNJ Agreement, art. 15.4):

• legislative, administrative, and policy meas-
ures on access and benefit sharing;

• contact details and other relevant information 
on national focal points; and

• other information required pursuant to the 
decisions taken by the COP.

databases and websites that could be useful in 
the creation of and management of the BBNJ 
Agreement’s Clearing-House Mechanism.

As discussed below in Sect. 2.2.4.1, one 
area where the Secretariat may find synergies in 
terms of MGRs is the ABS Committee’s man-
date to make recommendations on the matters 
in relation to the Clearing-House Mechanism 
(BBNJ Agreement, art. 50.4(c)). Since the 
Secretariat will be managing the Clearing-House 
Mechanism, there would be benefits for the ABS 
Committee to collaborate with the Secretariat 
to ensure coherence. To that end, as discussed 
above, collaboration with the STB and other 
subsidiary bodies will be important to ensure 
coherence.

As for the MOU between the COP and the 
permanent seat of the Secretariat discussed 
above, there could be implications for the ClHM 
should there be infrastructure or resources that 
will be needed to be established at the new seat. 
Such implications may include considerations 
on taxation.

2.2.4  Subject Matter Committees

The BBNJ Agreement established commit-
tees on certain subject matters. A summary of 
each committee is provided below. The Access 
and Benefit Sharing (ABS) Committee is the 
main subject matter committee for the MGR 
Framework. Therefore, the implications of 
the MGR Framework will not be separately 
discussed. For the other three subject mat-
ter committees, an introduction will be pro-
vided, followed by implications for the MGR 
Framework.

2.2.4.1  MGR Framework and the 
Access and Benefit Sharing 
(ABS) Committee

The objective of the ABS Committee is to estab-
lish guidelines for benefit sharing on MGRs of 
ABNJ and associated digital sequence infor-
mation (BBNJ Agreement, art. 15.1). The ABS 
Committee is tasked with providing transpar-
ency and ensuring a fair and equitable sharing 
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States” (BBNJ Agreement, art. 46.2). As with 
the ABS Committee, “developing countries” in 
this clause includes least developed countries, 
Small Island Developing States, and landlocked 
developing countries. The terms of reference 
and modalities for the operation of the CB/TMT 
Committee will be determined by the COP at its 
first meeting (BBNJ Agreement, art. 46.2).

One of the specific work items for the CB/
TMT Committee is to submit reports and recom-
mendations for the consideration and action of 
the COP as appropriate (BBNJ Agreement, art. 
46.3). Such requirement will foster the require-
ments for transparency (BBNJ Agreement, 
art. 48) and inclusivity, since a wide range of 
stakeholders will be able to have access to the 
work and the recommendations of the CB/TMT 
Committee.

MGR Framework and the CB/TMT 
Committee
While the substantive element, CB/TMT, 
has its stand-alone section in Part V of the 
BBNJ Agreement, CB/TMT is embedded 
throughout the Agreement, including in the 
MGR Framework (BBNJ Agreement, Part 
II). There are also specific references to mat-
ters of the MGR Framework in Part V of the 
BBNJ Agreement. Therefore, even though the 
CB/TMT Committee’s mandate has no spe-
cific reference to MGRs Framework, the ABS 
Committee and the CB/TMT Committee would 
benefit from close cooperation to ensure integra-
tion and coherence across their work. Such part-
nership will create positive synergies and has the 
potential to maximize resources that the COP 
will provide to both committees.

There is also scope for this collaboration to 
include matters on IP licensing and how to best 
manage technology transfer that may need con-
sideration on IP rights, including trade secrets, 
held by a private entity; and the IP owner may 
wish to rely on their rights to prevent others 
dealing with the technology (Brown, 2025). 
Such consideration is separate from the tangen-
tial reference to notification requirement on pat-
ents in the MGR Framework (BBNJ Agreement, 
art. 12.8(a)).

The ABS Committee may consult and facili-
tate the exchange of information with relevant 
legal instruments and frameworks and relevant 
global, regional, subregional, and sectoral bodies 
on activities under its mandate, including benefit 
sharing, the use of DSI on MGRs, best practices, 
tools and methodologies, data governance, and 
lessons learned (BBNJ Agreement, art. 15.5). The 
ABS Committee may make recommendations to 
the COP in relation to such information and this 
could include points in relation to different forms 
of intellectual property (IP) licensing, as consid-
ered in Chap. 9 of this book (Brown, 2025).

The COP is required to determine the 
terms of reference and modalities for the ABS 
Committee and the Finance Committee, but 
there is no specific text that mandates the COP 
to do so at its first meeting (BBNJ Agreement, 
art. 15.2 and 52.14). That said, the two commit-
tees will play critical roles in terms of financing 
the implementation of the Agreement. Further, 
as discussed above, close collaboration with the 
STB will be essential to maximize resources and 
to ensure coherence in terms of scientific and 
technical information associated with the fair 
and equitable sharing of benefits of MGRs and 
DSI. Since the BBNJ Agreement requires that 
the COP determine the terms of reference for 
the STB at its first meeting, coherence can be 
ensured if the two committees’ details will also 
be decided at the first COP meeting.

2.2.4.2  Capacity Building and Transfer 
of Marine Technology (CB/TMT) 
Committee

The BBNJ Agreement established the CB/
TMT Committee (BBNJ Agreement, art. 46.1). 
Unlike the ABS Committee discussed above, the 
Agreement does not specify the number of CB/
TMT members, but the members are to possess 
“appropriate qualification in related fields, so 
as to ensure the effective exercise of the func-
tions of the committee” (BBNJ Agreement, 
art. 46.2). The Parties will nominate mem-
bers and they will be elected by the COP, “tak-
ing into account gender balance and equitable 
geographical distribution and providing rep-
resentation on the committee from developing 
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2.2.4.3  Finance Committee
The BBNJ Agreement mandates the COP 
to establish a Finance Committee (BBNJ 
Agreement, art. 52.14) as part of its “financial 
resources and mechanism” (BBNJ Agreement, 
Part II). Similar to the CB/TMT Committee 
discussed above, the BBNJ Agreement does 
not specify the number of Finance Committee 
members, but the members are to possess 
“appropriate qualification and expertise, taking 
into account gender balance and equitable geo-
graphical distribution” (BBNJ Agreement, art. 
52.14). The terms of reference and modalities 
for the operation of the Finance Committee will 
be determined by the COP, but the Agreement 
does not specifically state that a decision will 
be made at its first meeting (BBNJ Agreement, 
art. 52.14). A delay in establishing the Finance 
Committee could significantly compromise the 
effectiveness of the financial mechanism given 
its function discussed below.

The Finance Committee must periodically 
report and make recommendations on the iden-
tification and mobilization of funds under the 
BBNJ Agreement’s financial mechanism (BBNJ 
Agreement, art. 52.14). It will collect informa-
tion and report on funding under other mecha-
nisms and instruments contributing directly 
or indirectly to the achievement of the objec-
tives of the Agreement (BBNJ Agreement, art. 
52.14). The Finance Committee will also con-
sider the following: (1) the assessment of the 
needs of the Parties, in particular developing 
Party countries; (2) the availability and timely 
disbursement of funds; (3) the transparency of 
decision-making and management processes 
concerning fundraising and allocations; and (4) 
the accountability of the recipient developing 
Party countries with respect to the agreed use 
of funds (BBNJ Agreement, art. 52.14(a)–(d)). 
The COP is required to consider the Finance 
Committee’s reports and recommendations “and 
take appropriate action” (BBNJ Agreement, art. 
52.15). What an “appropriate action” may con-
sist of will be up to the COP’s decision. For that 
reason, robust implementation of the concept of 
transparency in the BBNJ Agreement’s art. 48 
and inclusivity will be imperative.

MGR Framework and the Finance 
Committee
One of the funding sources of the BBNJ 
Agreement’s financial mechanism is the spe-
cial fund that will be provided from the mon-
etary benefit sharing of MGRs of ABNJ (BBNJ 
Agreement, art. 52.14 (b)(ii)). Other sources 
of funding are as follows: (1) a voluntary trust 
fund established by the COP to facilitate the 
participation of representatives of developing 
States Parties, and a special fund that will be 
funded through the following: (a) Annual con-
tributions by the COP, (b) additional voluntary 
contributions from Parties and private entities 
that wish to fund conservation and sustainable 
use of BBNJ, and (c) the GEF trust fund (BBNJ 
Agreement, art. 52.4 (a)–(c)). The modalities 
of the various funding mechanisms, includ-
ing financial rules governing the funding of the 
COP, will be decided by the COP. Further, oper-
ationalization of other provisions of financial 
resource, including the scale of assessed contri-
butions, will also be decided by the COP.

The ABS Committee is tasked with providing 
transparency and ensuring a fair and equitable 
sharing of both non-monetary and monetary ben-
efits from the utilization of MGRs of ABNJ and 
associated digital sequence information (BBNJ 
Agreement, art. 14 and 15.1). Since the Finance 
Committee also has reporting obligations asso-
ciated with funding, the two committees would 
benefit from sharing information before provid-
ing the required reports to the COP. This is par-
ticularly important since the BBNJ Agreement 
states that the financial mechanism “should seek 
to ensure that duplication is avoided, and com-
plementarity and coherence promoted, among 
the utilization of the funds within the mecha-
nism” (BBNJ Agreement, art. 52.7).

2.2.4.4  Implementation 
and Compliance Committee (IC 
Committee)

The BBNJ Agreement established the IC 
Committee (BBNJ Agreement, art. 53). The 
IC Committee’s membership will consist of 
those with “appropriate qualifications and 
experience,” and the Parties will nominate the 
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The IC Committee and the ABS Committee 
could share data, information, and knowl-
edge to ensure that there is coherence in their 
approaches. It is important to note that there is a 
hierarchy in the useful nature of the three types 
of benefits. Data provides raw information that 
does not include analysis; therefore, unless there 
is a way to use the data, they will provide little 
benefit. Information could range from dates to 
the result of research, and the level of useful-
ness will depend on the content. Knowledge that 
could be transferred through extensive education 
and training, on the other hand, could be the key 
to unlocking the greatest scope of benefits asso-
ciated with data and information.

2.2.5  Clearing-House Mechanism 
(ClHM)

The BBNJ Agreement established the ClHM 
(BBNJ Agreement, art. 51.1). The ClHM will be 
primarily “an open-access platform” and serve 
as a centralized platform to facilitate transpar-
ency and international cooperation and collabo-
ration (BBNJ Agreement, art. 51.2). Uncertainty 
to what “open access” means and possible inter-
sections with IP rights are explored in Chap. 9 
of this book (Brown, 2025). The ClHM will ena-
ble Parties to access, provide, and disseminate 
information on the four substantive elements of 
the BBNJ Agreement: (1) MGRs, including the 
fair and equitable sharing of benefits, (2) estab-
lishment and implementation of area-based 
management tools, including marine protected 
areas, (3) environmental impact assessment; and 
(4) capacity building and the transfer of marine 
technology (BBNJ Agreement, art. 51.3).

Note that the information associated with 
CB/TMT is intended to be robust, including 
requests for CB/TMT and “opportunities with 
respect thereto, including research collabora-
tion and training opportunities, information on 
sources and availability of technological infor-
mation and data for the transfer of marine tech-
nology, opportunities for facilitated access to 
marine technology and the availability of fund-
ing” (BBNJ Agreement art 51.3 (a)(iv)). Such 

members (BBNJ Agreement, art. 55.2). The 
COP will elect the members with “due consid-
eration given to gender balance and equitable 
geographical representation” (BBNJ Agreement, 
art. 55.2). The IC Committee will operate under 
the modalities and rules of procedure, which 
the COP will adopt at its first meeting (BBNJ 
Agreement, art. 55.3).

While the title of the IC Committee may give 
the perception that it is an enforcement mecha-
nism, the BBNJ Agreement is clear that the IC 
Committee will be “facilitative in nature and 
function in a transparent, non-adversarial and 
non-punitive manner” (BBNJ Agreement, art. 
55.1). To that end, the IC Committee will “con-
sider issues of Implementation and Compliance 
at the individual and systemic levels, inter alia, 
and report periodically and make recommenda-
tions” (BBNJ Agreement, art. 55.3). One of the 
challenges that the IC Committee may encounter 
is ensuring that its recommendations are “appro-
priate, while cognizant of respective national 
circumstances” (BBNJ Agreement, art. 55.3). 
Such qualifiers may weaken the role of the IC 
Committee, and therefore, the overall effective-
ness of Implementation and Compliance require-
ments in the Agreement. This is particularly the 
case because each Party must take “the necessary 
legislative, administrative or policy measures, 
as appropriate, to ensure” (emphasis added) the 
BBNJ Agreement’s implementation. The repeti-
tion of the terminology “appropriate” emphasizes 
the point that some Parties may position them-
selves to implement weak domestic requirements.

MGR Framework and the IC Committee
As discussed above in Sect. 2.2.4.1, the ABS 
Committee also has tasks associated with imple-
mentation of the MGR requirements; specifi-
cally, the committee is to establish:

• guidelines or a code of conduct for activities 
with respect to MGRs and digital sequence 
information on MGRs of ABNJ; and

• measures to implement decisions taken in 
accordance with the requirements on MGRs 
of ABNJ and associated digital sequence 
information (BBNJ Agreement, art. 15.3(b)).
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SIDS, would require that the ClHM is not overly 
burdensome to use for countries with weak IT 
infrastructure.

The BBNJ Agreement also considers issues 
associated with maintaining confidential-
ity. The confidentiality clause ensures that the 
Agreement would not require “sharing of infor-
mation that is protected from disclosure under 
the domestic law of a Party or other applicable 
law” (BBNJ Agreement, art. 51.6). Such provi-
sion is necessary given the strong emphasis on 
transparency throughout the BBNJ Agreement. 
That said, there could be an abuse of such carve-
out if there is a broad reading of the confiden-
tiality clause that favors blocking information 
from disclosure.

The architecture of the ClHM and its func-
tions were discussed during the IGC, but the 
negotiators ultimately decided to not include the 
details of the ClHM (Humphries et al., 2025). 
Since the timing of the establishment of the 
ClHM is not specified in the BBNJ Agreement, 
there could be a substantial lag between the 
Agreement’s entry into force and the operation-
alization of the ClHM. Such delay would cause 
significant issues for the transparency and inclu-
sivity provisions in the Agreement.

As discussed above, the BBNJ Agreement’s 
Secretariat will manage the ClHM with possi-
ble cooperation with other relevant legal instru-
ments and frameworks and relevant global 
and regional organizations determined by the 
COP (BBNJ Agreement, art. 51.4). Without 
the ClHM, the Secretariat would not have the 
proper capabilities to execute its obligations. 
Should it not be possible to have a fully func-
tioning ClHM, there may be an option to create 
a temporary ClHM with minimal capabilities, 
with the potential to rapidly build up to a full 
ClHM. Another option may be to start to con-
sider the design and functions of the ClHM prior 
to entry into force and even conduct pilot stud-
ies to determine the best information technology 
infrastructure.

2.2.5.1  MGR Framework and the ClHM
The MGR Framework is heavily based on the 
use of the ClHM. For example, monitoring 

language in the BBNJ Agreement shows the 
determination of the developing country nego-
tiators to ensure that the current gap in CB/TMT 
is adequately filled in a sustained way. In terms 
of capacity building, the ClHM will provide 
other functions, such as facilitating the match-
ing of capacity building needs and transfer of 
marine technology with those interested in pro-
viding as donors (BBNJ Agreement art 51.3(b)). 
In that regard, the BBNJ Agreement identifies 
a broad range of stakeholders, including gov-
ernmental, non-governmental, or private enti-
ties that may be interested in transfer of marine 
technology and facilitating access to related 
know-how and expertise (BBNJ Agreement art 
51.3(b)).

The BBNJ Agreement has specific consid-
erations associated with the management of 
the ClHM for Small Island Developing States 
(SIDS) (BBNJ Agreement art 51.5). Specifically, 
the Agreement states that “[i]n the management 
of the Clearing-House Mechanism, full recogni-
tion shall be given to the special requirements of 
developing States Parties, as well as the special 
circumstances of Small Island Developing States 
Parties, and their access to the mechanism shall 
be facilitated to enable those States to utilize it 
without undue obstacles or administrative bur-
dens. Information shall be included on activities 
to promote information-sharing, awareness-rais-
ing and dissemination in and with those States, 
as well as to provide specific programmes for 
those States” (BBNJ Agreement, art 51.5). The 
concept of the “special circumstances of Small 
Island Developing States” was first introduced 
at the UN Conference on Environment and 
Development in June 1992 in Rio de Janeiro (A/
RES/44/228). The report from the conference 
states, “[S]mall Island Developing States, and 
islands supporting small communities are a spe-
cial case both for environment and development. 
They are ecologically fragile and vulnerable. 
Their small size, limited resources, geographic 
dispersion and isolation from markets, place 
them at a disadvantage economically and pre-
vent economies of scale” (A/Conf.151/26/Rev.1 
(Vol. I) Chapter 17.123). The specific refer-
ence of the developing countries, especially the 
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2.3  MGR Framework 
and Transparency 
and Inclusivity

2.3.1  Transparency 
as Operationalized in the 
BBNJ Agreement

The principle of transparency crosscuts through-
out the BBNJ Agreement’s infrastructure. For 
example, the COP must “promote transparency 
in decision-making processes and other activi-
ties carried out” pursuant to the Agreement 
(BBNJ Agreement, art. 48.1). The Agreement 
also mandates that the rules and procedures 
that will be adopted by the COP require that the 
COP provide to the non-Party observers “timely 
access” to all relevant information and its deci-
sions must be published and maintained as 
public record (BBNJ Agreement, art. 48.1 and 
48.4). Since the word “timely” is not defined, 
there may be questions as to how much time the 
Secretariat would have to release information to 
the observers. Further, “relevant information” 
may call into question what may be relevant 
and for whom. For such reasons, development 
of agreed-upon procedures will be key for suc-
cessfully implementing the BBNJ Agreement’s 
transparency requirements.

2.3.2  Inclusivity

Inclusivity is included alongside the transpar-
ency provisions of the BBNJ Agreement, con-
sistent with international best practices (Ardron 
et al., 2023). For example, all meetings of the 
COP and its subsidiary bodies must be open to 
non-Party observers participating in accord-
ance with the rules and procedures adopted 
by the COP, unless otherwise decided by the 
COP (BBNJ Agreement, art. 48.2). The BBNJ 
Agreement identifies a wide range of stakehold-
ers, including non-Parties, Indigenous Peoples, 
and local communities, the scientific com-
munity and “other relevant stakeholders” with 
“an interest in matters pertaining” to the COP 

and transparency with regard to benefit shar-
ing must be achieved through notification to 
the ClHM (BBNJ Agreement, art. 16.1). The 
ABS Committee must prepare a report based 
on the information received through the ClHM 
(BBNJ Agreement, art. 16.3). All the notification 
requirements on MGRs and associated DSI must 
be made using the ClHM (BBNJ Agreement, art. 
12). It will also provide links to relevant global, 
regional, subregional, national, and sectoral 
Clearing-House Mechanisms and other gene 
banks, repositories, and databases, including 
those pertaining to relevant traditional knowledge 
of Indigenous Peoples and local communities 
(BBNJ Agreement, art. 51.3). Without the exist-
ence and effective functioning of the ClHM, the 
MGR Framework’s requirements will be unmet.

While the BBNJ Agreement “established” the 
ClHM, it only exists as a concept. The COP will 
need to determine the specific modalities for 
the operation of the ClHM (BBNJ Agreement, 
art. 51.2). Such modalities will include com-
plex issues, such as the type, architecture, and 
functionalities of the platform. An aspect that 
will be of particular interest for the scientific 
community will be the process for generating 
the “BBNJ” standardized batch identifier that is 
part of the MGR Framework, which has vari-
ous challenges and opportunities as discussed 
in Chap. 14 of this book (Rabone et al., 2025). 
To that end, partnerships with the private sector 
with advanced information technology exper-
tise and databases that have wide uses (e.g., 
International Nucleotide Sequence Database 
Collaboration, etc.) could lead to futureproofing 
the ClHM.

Another aspect that the COP will need to 
decide will be on how the ClHM will manage 
traditional knowledge of Indigenous Peoples 
and local communities that is part of the MGR 
Framework. While part of the MGR Framework, 
the BBNJ Agreement makes it optional for the 
use of ClHM to access traditional knowledge 
(BBNJ Agreement, art. 13). An exploration 
of various matters associated with traditional 
knowledge in the MGR Framework is avail-
able in Chap. 8 of this book. (Pena-Neira and  
Coelho, 2025).
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While some information about the role of the 
ABS Committee is available as discussed above, 
the terms of reference and modalities of the 
BBNJ Agreement’s subject matter committees 
are yet to be decided. Furthermore, the extent 
to which the ABS Committee will be directed to 
consult or collaborate is unclear (i.e., with other 
substantive committees or with the subsidiary 
bodies under the institutional arrangements, the 
STB, and the Secretariat). However, given the 
crosscutting interests of the Access and Benefit 
Sharing Committee, one can assume that some 
cooperation with other committees will be seen 
as beneficial.

2.3.4  Timing of the ClHM 
Availability

While the BBNJ Agreement describes over-
all functions of the information and data plat-
form, its specific timing and modalities are to be 
determined by the COP (BBNJ Agreement, art. 
51.2). During the negotiations, there was a con-
scious effort by the negotiators not to specify the 
modalities of the ClHM because of the impor-
tance to ensure that the BBNJ Agreement would 
not create an IT system that will not in short 
duration become outdated. However, the ClHM 
is at the heart of the Agreement’s mandate to 
ensure transparency. Rather than for the Parties 
to wait until the first COP, which will take place 
“no later than one year after the entry into force 
of this agreement,” (BBNJ Agreement, art. 47.2) 
the Parties could explore various options during 
informal meetings leading up to the preparatory 
meetings and at the preparatory meetings. For 
such meetings, engaging with the private sec-
tor and data experts, with input from developing 
States, especially, SIDS, may provide options 
that are fit for purpose.

2.3.5  Various Types of Meetings 
to Foster Transparency

One benefit that the countries and observ-
ers have is the experience of hosting and 

and of its subsidiary bodies, to participate as 
observers (BBNJ Agreement, art. 48.3). The 
COP’s rules and procedures regarding meet-
ings must provide modalities for such partici-
pation, and they must not be unduly restrictive 
(BBNJ Agreement, art. 48.4). The COP also has 
the requirement to facilitate the participation of 
and consultation with the identified stakehold-
ers (BBNJ Agreement, art. 48.3). The strong 
emphasis on inclusive meetings reflects the long 
history of observer participation in the meet-
ings and negotiations leading up to the adop-
tion of the BBNJ Agreement in June of 2023 
(Humphries et al., 2025). While the power of 
the COP to close the doors for observer partici-
pation may hinder robust inclusive participa-
tion, they may also allow for difficult deadlocks 
to be broken. However, the transparency provi-
sions in the BBNJ Agreement generally support 
a case for the COP to make inclusive meetings 
the norm.

2.3.3  Open Communication Among 
the Subsidiary Bodies

The BBNJ Agreement’s focus on coopera-
tion (BBNJ Agreement, art. 8.3) and coherence 
(BBNJ Agreement, Preamble) could give the 
COP direction to look for positive synergies 
among the subject matter committees (i.e., ABS 
Committee, financial committee, CI Committee, 
and CB/TMT Committee), the Secretariat, and 
the STB. Key themes could include regard for 
state obligations under other relevant areas of 
law, such as intellectual property in respect of 
technology transfer, as noted above, and also 
regard to science, including indigenous and tra-
ditional knowledge (Collective Statement from 
Edinburgh High Seas Treaty Symposium, 2023; 
see also, Harden-Davies, 2024). The substantive 
committees, the STB, and the Secretariat could 
cooperate in several ways, including written cor-
respondence as well as in-person informal meet-
ings leading up to the preparatory meetings, 
preparatory commission meetings, informal 
meetings post-preparatory commission meeting, 
and the first COP meeting.



492 BBNJ Agreement: A New Infrastructure to Foster Benefit Sharing …

2.3.6  Implications for the MGR 
Provisions

The MGR Framework and its provisions were 
thought to be the most complex and politi-
cally sensitive throughout the intergovern-
mental conference (Humphries et al., 2025). 
Therefore, effective implementation of the MGR 
Framework will benefit from the transparency 
and inclusivity factors discussed above: (a) 
timely and open access to relevant information, 
(b) inclusive meetings, (c) open communica-
tion among the subsidiary bodies to support the 
COP’s informed decision-making, and (d) con-
siderations on the type of meetings that may 
best suit the technical discussions on the MGR 
Framework.

As it is practiced in the CBD’s Subsidiary 
Body on Scientific, Technical and Technological 
Advice, detailed technical discussions on MGRs 
could benefit from e-mail/platform for asynchro-
nous discussions prior to and post live-streamed, 
in-person, or hybrid meetings. Such practice 
will allow technical information to be available 
so that Parties and observers can be prepared to 
engage in discussions after having the opportu-
nity to digest information and also, to have doc-
umentation that provides next steps so that work 
can continue intersessionally.

Further, it will require careful consideration 
to decide what topics can be discussed asynchro-
nously. It will be imperative that such decisions 
are based on objective information. Finally, for 
technical matters that can benefit from a wide 
range of scientific disciplines, choosing the 
forum that allows for active engagement from 
all regions of the world would be best. In that 
regard, considering the factors in the above ref-
erenced table would be useful (Table 2.4).

2.4  Conclusion

A multilateral environmental agreement’s infra-
structure can have a significant impact on how 
its provisions are implemented. The BBNJ 

participating in informal and UN led meet-
ings from the very first meeting to discuss the 
importance of BBNJ in 2004 and to the finish 
line when the BBNJ Agreement was adopted 
in June 2023. Broadly speaking, there are two 
types of meetings: (1) Meetings hosted by the 
UN and (2) Informal meetings hosted by coun-
tries or observers. A detailed history of UN led 
meetings is available in Chap. 1 (Humphries 
et al., 2025).

One can also look at how other multilateral 
environmental agreement meetings are held. 
For example, at the Convention on Biological 
Diversity’s ad hoc technical expert group are 
“encouraged to use innovative means of com-
munication and to minimize the need for face-
to-face meetings” (COP Decision VIII.10). Such 
flexibility allows for online meetings and e-mail 
correspondences that significantly reduce the 
resource burden, in particular, for the Global 
South.

The four meeting format options in Table  2.3 
provide the benefits and challenges that a global 
meeting may present. In addition to time zones, 
participants from the Global South have chal-
lenges in allocating resources (e.g., financial, 
personnel, etc.) to attend meetings in-person. 
Any organizer would need to carefully weigh 
the benefits and challenges to ensure equity, 
urgency of the meeting, and the likely effective-
ness of the format of the meeting (Table 2.3).

Table 2.4 aims to match certain meet-
ing types that may work well in an online, in-
person, hybrid, and asynchronous discussion 
models. Chapter 1 of this book covers a rich 
history of the meetings that the UN hosted over 
two decades, until the adoption of the BBNJ 
Agreement. Innovative approach used during 
the COVID-19 pandemic (i.e., live stream dis-
cussion with asynchronous platform for discus-
sions) kept the momentum of the negotiations, 
while keeping the participants and the organiz-
ers safe. Future meetings could apply the lessons 
learned from the intergovernmental conference 
meetings to determine the types of platforms 
that may best suit the meeting (Table 2.4).
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need to determine at its first meeting after the 
BBNJ Agreement enters into force. Further, 
even if the BBNJ Agreement does not specifi-
cally require the COP to decide on the terms 
of reference for the Finance Committee and the 
ABS Committee, their functions will play criti-
cal roles in terms of financing the implementa-
tion of the Agreement. The need for holistic 
and coherent thinking required for an effective 
implementation of the BBNJ Agreement will 
lead the Parties to consider the terms of refer-
ence for all the infrastructure of the Agreement. 
In doing so, an analysis that focuses on desirable 
characteristics, positive and negative synergies, 
and trade-offs would support the COP to make 
an informed decision about the design of each 
aspect of the BBNJ Agreement’s infrastructure.

The work and collaboration leading up to the 
first COP meeting will dictate the level of suc-
cess that the COP will enjoy. To that end, there 
are many promising initiatives that are occur-
ring, globally. The PrepCom meetings, includ-
ing the organizational meeting, can prioritize the 
work that needs the greatest focus: (a) for the 
signatories to become Parties so that the criti-
cal mass of 60 Parties can be reached as soon as 
possible and (b) effective implementation of the 
Agreement.

The capacity development work by the 
interim Secretariat has provided foundational 
information that is openly accessible through a 
dedicated website. Further, in addition to sup-
port by countries, NGO, and philanthropies, 

Agreement’s infrastructure uses a mixture of 
lessons learned from previous UNCLOS imple-
mentation agreements, ideas borrowed from 
multilateral environmental laws and practices, 
and innovative approaches in a fit for pur-
pose manner. That said, the several details that 
remain to be agreed by the COP after the BBNJ 
Agreement enters into force will ultimately 
determine how effectively and efficiently the 
infrastructure will enable the Agreement’s 
objectives.

The concepts of transparency and inclusiv-
ity are the bedrock of the BBNJ Agreement’s 
infrastructure. Not only is there a specific clause 
on transparency within the BBNJ Agreement’s 
institutional arrangements, but the concept is 
also operationalized in the functions of the infra-
structure, particularly through the ClHM. The 
Secretariat will also be critical in maintaining 
transparency throughout its work, with the man-
date to timely and openly provide information 
on the implementation of the BBNJ Agreement. 
There are review processes that the subsidi-
ary bodies, including the subject matter-based 
committees, will need to comply with while 
engaging with a wide range of stakeholders. 
The detailed modalities of reporting by the sec-
retariat, the COP, and the Parties will be essen-
tial to ensure that relevant information is timely 
provided.

Also, in addition to the terms of refer-
ences for the various subsidiary bodies, there 
will be a long list of matters that the COP will 

Table 2.4  Examples of types of meeting that may match well with online, in-person, hybrid, and asynchronous 
meeting models

Meeting types

Online/live-streamed (exchange of 
documents possible)

• Informal discussion (e.g., informal intersessional meeting)
•  Meeting on administrative matters (e.g., preparatory commission organi-

zational meeting)

In-person •  Formal meetings (e.g., intergovernmental conference, preparatory com-
mission meetings)

Hybrid • Informal discussion (e.g., informal intersessional meeting)
•  Meeting on administrative matters (e.g., preparatory commission organi-

zational meeting)

E-mail/platform for asynchronous 
discussions

•  Exchange of documents/information prior to and post live-streamed, 
in-person, or hybrid meetings (e.g., informal intersessional meeting)
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resources under the BBNJ Agreement. Springer.

Chasek, P. (2024). Summary of the organizational ses-
sion of the preparatory commission for the entry into 
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Collective statement from Edinburgh high seas treaty 
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VIII.10.

Convention on the privileges and immunities of the 
united nations, adopted by the UN general assem-
bly on 13 February 1946. (UNGA Res. 22A(I) of 13 
February 1946)

Gaebel, C., et al. (2024). Institutionalising science and 
knowledge under the agreement for the conservation 
and sustainable use of marine biodiversity of areas 
beyond national jurisdiction (BBNJ): Stakeholder 
perspectives on a fit-for-purpose scientific and tech-
nical body. Marine Policy, 161, 105998. https://doi.
org/10.1016/j.marpol.2023.105998

Global Environment Facility. (2024). Initial guidelines 
for enabling activities and ratification support pro-
jects for the agreement under the united nations con-
vention on the law of the sea on the conservation and 
sustainable use of marine biological diversity of areas 
beyond national jurisdiction (BBNJ) (GEF/C.66/07)

Harden-Davies, H. (2024). First to finish, what comes 
next? Putting capacity building and transfer of marine 
technology under the BBNJ agreement into practice. 
Ocean Sustainability, 3(3), 39.

Humphries, F., Berry, T., & Muraki Gottlieb, H. (2025). 
Bridging divides: The evolution of marine genetic 
resources governance beyond national jurisdiction. 
In F. Humphries (Ed.), Decoding governance of 
marine genetic resources under the BBNJ Agreement. 
Springer

International Seabed Authority. (2000). The decision of 
the council of the authority concerning the rules of 
procedure of the legal and technical commission, 13 
July 2000, (ISBA/6/C/9). ISBA 6 C 9 LTC rules.PDF 
(isa.org.jm) Accessed 25 October 2024

International Seabed Authority. (2017). Final report 
on the periodic review of the International Seabed 
authority pursuant to article 154 of the United 
Nations Convention on the Law of the Sea, 8 
February 2017, (ISBA/23/A/3). https://www.isa.org.

the GEF authorization to use up to $34 mil-
lion will accelerate the existing funding gap 
(GEF/24/2023). To ensure that there is clar-
ity as to how the funding can be obtained, 
GEF Secretariat has issued initial guidelines 
(GEF/C.66/07). It is imperative that the Parties, 
champion countries, regions, and other stake-
holders continue to keep the momentum and 
build on the political will that made it possible 
for nearly 200 countries to agree on the historic 
global binding agreement to conserve and sus-
tainably use the largest biodiversity of the Earth.
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Marine Genetic Resources 
Beyond National Jurisdiction: 
The Expansive Scope of the BBNJ 
Agreement

Fran Humphries  

Abstract

This chapter interprets the scope and key def-
initions in Part II Marine Genetic Resource 
governance of the Biodiversity Beyond 
National Jurisdiction (BBNJ) Agreement. 
The purpose of this chapter is to: (a) aid prac-
titioners and policy makers’ understanding 
of the rationale underlying the treaty obli-
gations and key gaps in interpretation; (b) 
outline how scope and definitions shape the 
treaty framework and institutional arrange-
ments; and (c) provide practical considera-
tions for how scope and definitions might be 
implemented in practice by Parties. Through 
a textual analysis of the treaty and its evolu-
tion during preparatory and intergovernmen-
tal committee meetings, it critically analyzes 
scope in three dimensions: jurisdiction (geog-
raphy, sovereignty and relationships with 
other instruments, frameworks and bodies); 
subject matter (physical materials, sequence 
information, traditional knowledge, activi-
ties and exclusions); and temporal scope 
(including retrospectivity). The chapter ana-
lyzes the principles of ‘without prejudice’, 
‘non-appropriation’, ‘due diligence’ and 

‘not undermining’ in the treaty context. It 
concludes that the BBNJ Agreement has an 
expansive scope requiring clarification and 
calibration by treaty bodies for a common 
approach to implementation by Parties.

Keywords

BBNJ agreement · Benefit sharing 
notification · High Seas Biodiversity 
Treaty · Marine genetic resources · Digital 
sequence information · Geographical scope · 
Temporal scope · Subject matter scope · 
Traditional knowledge · Sovereignty · 
Collection · Utilization · Without prejudice 
principle · Non-appropriation principle · 
Not undermining principle · Due diligence 
principle

3.1  Introduction

The 2023 Agreement under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable use of Marine 
Biological Diversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) is ground-
breaking in its scope (UNGA, 2023). Part II of 
the BBNJ Agreement provides an international 
framework for marine genetic resources (MGR) 
of areas beyond national jurisdiction (ABNJ) 
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the Scientific and Technical Body (STB) (see 
Chap. 2 of this collection Muraki Gottlieb et al., 
2025a) or by State practice in coming years. It 
analyzes how relevant definitions relate to other 
articles in Part II, which are analyzed in greater 
detail in subsequent chapters in this edited col-
lection. This chapter is a textual legal analysis 
based on the ordinary meaning of the terms in 
their context considering the BBNJ Agreement’s 
object and purpose and any applicable rules of 
international law,2 with an analysis supported 
by relevant United Nations documents and aca-
demic literature.

The general objective of the BBNJ Agreement 
is to ‘ensure the conservation and sustainable 
use of marine biological diversity of [ABNJ] for 
the present and in the long term’ through effec-
tive implementation of UNCLOS and further 
international cooperation and coordination (art 
2). Part II has four specific objectives relating to: 
(1) the fair and equitable sharing of benefits aris-
ing from activities with respect to MGR and DSI 
on MGR of ABNJ for the conservation and sus-
tainable use of marine biodiversity; (2) building 
capacity of Parties to carry out these activities; 
(3) generating knowledge, scientific understand-
ing and technological innovation through the 
development and conduct of marine scientific 
research (MSR); and (4) the development and 
transfer of marine technology (art 9).

The four elements in Part II–V of the BBNJ 
Agreement were negotiated separately but 
as a package, so that one element could not 
be agreed without the other. In practice, their 
application to a given MGR activity may over-
lap at times. In some cases, MGR might be 
collected from ecologically or biologically 
significant marine areas such as the ecosys-
tem of the Sargasso Sea (Roe et al., 2022). If 
collection activities occur in a high seas area 
that is subject to an area-based management 
tool (ABMT), Part III obligations may apply. 
Capacity Building and the Transfer of Marine 

comprising the high seas—up to 60% of the 
world’s ocean surface (Elferink et al., 2022; 
Rogers et al., 2021)—generally the deep sea-
bed beyond the limits of national jurisdiction—
called the Area. Clarifying the scope of subject 
matter and activities within clear geographical 
and temporal boundaries is crucial for Part II 
the BBNJ Agreement, which needs to fit into an 
existing puzzle of institutions, frameworks and 
bodies (IFBs).

The United Nations Convention on the Law 
of the Sea (UNCLOS)1 recognizes legal and geo-
political boundaries between the deep seabed 
and the water column and between marine areas 
within national jurisdiction (AWNJ) and areas 
beyond national jurisdiction (ABNJ). In prac-
tice, the same MGR may be found both within 
and beyond national jurisdiction and in multiple 
national jurisdictions, creating complexity for 
aquatic genetic resource governance across juris-
dictional areas (Humphries et al., 2024). Entities 
undertaking research and development (R&D) 
may use a combination of MGR from differ-
ent origins in their work (Rogers et al., 2021), 
in multiple forms including the information 
from genetic resources such as digital sequence 
information on marine genetic resources (DSI) 
(Rabone et al., 2019) and draw from a range of 
knowledge including scientific and traditional 
knowledge (Mulalap et al., 2020). Negotiators of 
the BBNJ Agreement therefore needed to ensure 
that: (1) definitions associated with Part II MGR 
governance complement and do not conflict 
with those already established by existing treaty 
regimes; and (2) the scope of application of the 
BBNJ Agreement is clearly defined to avoid 
overlap and confusion for implementation.

The aim of this chapter is to interpret and 
analyze the scope and relevant definitions 
of Part II to highlight gaps in interpretation 
that may be shaped by treaty bodies such as 
the Conference of the Parties (CoP), Access 
and Benefit Sharing (ABS) Committee and 

1 Parts VII and IX of United Nations Convention on the 
Law of the Sea, opened for signature 10 December 1982, 
1833 UNTS 397 (entered into force 16 November 1994) 
(‘UNCLOS’).

2 Vienna Convention on the Law of Treaties, opened for 
signature 23 May 1969, 1155 UNTS 331 (entered into 
force 27 January 1980) art 31.
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Technology (CBTMT) under Part V with a focus 
on equity are relevant to benefit sharing from 
the use of MGRs and DSI (see Harden-Davies 
et al., 2022). In many cases, the environmental 
impacts of sample collection are relatively mini-
mal, but in some cases, collection activities may 
invoke the Environmental Impact Assessment 
(EIA) processes under Part IV depending on 
the species, area and activity in question. For 
example, most species associated with marine 
biotechnology have not been assessed for their 
vulnerability status by the International Union 
for the Conservation of Nature (IUCN) (Blasiak 
et al., 2023) and protected species or those 
from sensitive areas such as hydrothermal vents 
might attract EIA obligations under the BBNJ 
Agreement after its entry into force.

A framework for access and benefit shar-
ing (ABS) requiring authorization and shar-
ing the benefits from the use of MGRs within 
national jurisdiction is set out by the Convention 
on Biological Diversity (CBD)3 and Nagoya 
Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits 
Arising from their Utilization to the Convention 
on Biological Diversity4 (Nagoya Protocol). 
The conservation and sustainable use of genetic 
resources, including DSI, is a central feature 
of the Kunming–Montreal Global Biodiversity 
Framework (GBF) adopted by the CoP to the 
CBD in 2022 (UNEP, 2022a). The same CoP 
decided to establish a multilateral mechanism 
for benefit sharing from the use of DSI (UNEP, 
2022b). The CBD and Nagoya Protocol rec-
ognize States’ sovereign rights to their bio-
logical resources, and in practice, national 
legislative, administrative and policy meas-
ures will suit their national interests to set out 
requirements for ABS on a bilateral basis [CBD 

art 15, Nagoya Protocol arts 5(2), 6(2), 6(7)]. 
As a result, scope and definitions for ABS 
regimes have varied widely under national laws 
(Humphries et al., 2021a). In contrast, the BBNJ 
Agreement’s multilateral approach depends 
on having agreed scope and definitions, so that 
Parties can implement consistent legislative, 
administrative and policy measures for notifica-
tions of activities (see Humphries et al., 2025a), 
transparency (see Langlet and Vadrot, 2023) 
and benefit sharing (see Broggiato et al., 2025) 
requirements that shares a common language 
and interpretation. A common or consistent lan-
guage between Parties5 reduces loopholes and 
conflicts about the subject matter and activities 
governed under the benefit sharing scheme.

In this complex and multifaceted context, 
this chapter analyzes the scope of the BBNJ 
Agreement in three dimensions: jurisdic-
tional scope (Sect. 3.2), subject matter scope 
(Sect. 3.3) and temporal scope (Sect. 3.4). 
Jurisdictional scope defines coverage based on 
location of resources and activities (geographi-
cal scope), relationships between Parties, rela-
tionships between Parties and the subject matter 
(sovereignty and sovereign rights) and relation-
ship between the BBNJ Agreement and other 
IFBs. It answers questions like what is included 
in ABNJ and whether and how the BBNJ 
Agreement applies to activities in AWNJ that 
utilize or affect MGR or DSI of ABNJ. Subject 
matter scope refers to the components and activ-
ities covered by the BBNJ Agreement in general 
and those that are subject to notification, benefit 
sharing and monitoring requirements in par-
ticular. It addresses questions such as the defi-
nition and scope of MGR, DSI and traditional 
knowledge, regulated activities and the relation-
ship with MSR and marine technology regimes 
under UNCLOS. Temporal scope addresses the 
extent to which the BBNJ Agreement applies 

3 Convention on Biological Diversity, opened for signa-
ture 5 June 1992, 1760 U.N.T.S. 79 (entered into force 
29 December 1993).
4 Nagoya Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits Arising from 
their Utilization (Nagoya Protocol), opened for signature 
29 October 2010, [2012] ATNIF 3 (entered into force 12 
October 2014).

5 A Party means a ‘State or regional economic integra-
tion organization that has consented to be bound by this 
Agreement and for which this Agreement is in force’ 
(art 1(11)). A regional economic integration organiza-
tion is defined under article 1(12) and would include the 
European Union if it becomes a Party to the treaty.
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and resources (principle of ‘non-appropriation’ 
under article 11); relationships with other instru-
ments, frameworks and bodies (‘not undermin-
ing’ principle under article 5) and rights and 
interests of coastal and other states [‘due dili-
gence’ principle under article 11(3)]. This sec-
tion interprets and analyzes these provisions, 
offering insights into key questions of interpreta-
tion and implementation that remain unresolved.

3.2.1  Geographical Scope

Article 3 Scope of Application: This 
Agreement applies to areas beyond 
national jurisdiction.
Article 1 Definition: ‘”Areas beyond 
national jurisdiction” means the high seas 
and the Area.’

The BBNJ Agreement applies to ABNJ, mean-
ing the high seas and the Area [art 1(2)]. 
UNCLOS frames the high seas (Part VII) and 
the Area (Part XI) as those areas that are not 
within national jurisdiction, in other words, it 
is a negative definition. The high seas water 
column are ‘all parts of the sea that are not 
included in the exclusive economic zone, in 
the territorial sea or in the internal waters of a 
State, or in the archipelagic waters of an archi-
pelagic State’ (UNCLOS art 86). The seabed 
and ocean floor and subsoil thereof beyond the 
limits of national jurisdiction (noting some sea-
bed below the high seas may be within national 
jurisdiction in the case of the extended conti-
nental shelf regime) constitutes ‘the Area’. The 
Area has special governance arrangements for 
mineral resources governed by the International 
Seabed Authority (ISA) (UNCLOS Part XI). 
Given that State jurisdiction may be recognized 
beyond the exclusive economic zone (EEZ) to 
the extent of the continental shelf (UNCLOS 
art 76) and that there are questions about juris-
dictional boundaries in light of rising sea levels 
(Mendenhall et al., 2019; Rothwell & Stephens, 
2023), ABNJ’s negative definition is fluid, cre-
ating some ambiguity about whether MGRs 

retroactively, given the current existence of 
MGR of ABNJ and associated data and knowl-
edge in national repositories and databases and 
use and commercialization of such resources 
at the time of negotiation and adoption of the 
BBNJ Agreement. These dimensions of scope 
are addressed through general provisions on 
scope and exceptions (arts 3 and 4), relation-
ship with other agreements, legal rights and 
privileges (arts 5 and 6), specific provisions on 
application of Part II (arts 10 and 11), and defi-
nition of terms (art 1). The chapter concludes 
that some aspects of scope need more urgent 
clarification from BBNJ Agreement bodies than 
others if stakeholders wish to align their R&D 
practices and commercial operations with treaty 
intent (Sect. 3.5).

3.2  Jurisdictional Scope (Articles 
3, 5, 6 and 11)

As with other chapters in this edited collec-
tion, this chapter uses the shorted term ‘BBNJ 
Agreement’. Other short titles for the BBNJ 
Agreement include BBNJ Treaty, High Seas 
Biodiversity Treaty and High Seas Treaty. 
Mendenhall and Bateh (2024) argue that the 
use of the latter term biases interpretation by 
excluding the biodiversity focus of the agree-
ment, misrepresents the scope by ignoring the 
seabed and elevates the freedom of the seas 
principle to the detriment of the common herit-
age of humankind principle. They argue that the 
use of ‘High Seas Treaty’ may shape implemen-
tation as the bias can affect States’ subsequent 
practice regarding interpretation and applica-
tion of the BBNJ Agreement as a whole. As an 
implementing agreement of UNCLOS, which 
must be interpreted and applied in a manner 
that does not undermine other relevant legal 
instruments and frameworks (art 5), negotiating 
States were careful to clarify the jurisdictional 
scope of the BBNJ Agreement. This included 
not only an article on the ‘scope of application’ 
(art 3), but also articles clarifying: sovereignty 
and sovereign rights (‘without prejudice’ princi-
ple under article 6); claims over the jurisdiction 
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information on marine genetic resources of areas 
beyond national jurisdiction’ instead of: (a) 
MGR of ABNJ; and (b) DSI on MGR of ABNJ. 
While the placement of ABNJ in the phrase 
means that DSI is tethered to MGRs originating 
from ABNJ, arguably the placement of MGRs 
alone at the start of the phrase does not similarly 
tether MGRs to ABNJ. The definition of MGR 
does not mention (or connect MGR to) ABNJ, 
as MGR and ABNJ are defined separately (see 
Sect. 3.1 below). The phrase is likely to be 
interpreted as both MGRs of ABNJ and DSI on 
MGRs of ABNJ, but the shorthand term might 
be an interpretive loophole that a State may 
attempt to exploit if they seek to regulate ben-
efits under the BBNJ Agreement from MGRs 
that are utilized in AWNJ but originally from 
both in ABNJ and AWNJ (art 1(8)), although 
any attempt to apply obligations to MGR of 
AWNJ is likely to be met with strong protest, 
noting the limited geographical scope in article 
3 (ABNJ). The use of the connector term ‘of’ 
ABNJ does not assist with clarification because 
it does not mean that provisions only apply to 
MGRs directly ‘in’ or ‘from’ ABNJ. While this 
may be implied for the notification activities 
that use the phrase ‘MGRs of ABNJ’ for ‘col-
lection in situ’ and ‘utilization’, it is less clear 
for the benefit sharing provisions, which use the 
shorthand phrase ‘marine genetic resources and 
digital sequence information on marine genetic 
resources of areas beyond national jurisdiction’ 
(see Humphries et al., 2025a).

Further, the phrase MGRs of ABNJ, rather 
than MGRs from ABNJ may cause complexity 
for species that migrate between jurisdictional 
areas. This is because ‘of’ suggests scope is 
determined by their known distribution rather 
than where the resources in question were col-
lected. Article 12 seems to suggest a linear 
approach to R&D where collection activities 
will be within ABNJ and regulated ‘utiliza-
tion’ activities will follow for the same resource 
within national jurisdiction (Humphries et al., 
2025a). In practice, however, a research pro-
ject may relate to MGRs collected from AWNJ 
and from ABNJ from the same cruise that was 

in the jurisdictional boundaries fall within the 
CBD/Nagoya Protocol or BBNJ Agreement 
frameworks.

From IGC1 (September 2018), there was 
disagreement about whether the application of 
the instrument should be to both the Area and 
the high seas (UNGA, 2018a, p. 21). Some dele-
gates suggested that scope should cover MGR of 
the Area only, while others regarded MGR to be 
sufficiently regulated under UNCLOS (UNGA, 
2018a, p. 21). At IGC2 (March–April 2019) 
views differed about whether MGRs should 
be governed by a single regime or by different 
regimes for those of the high seas and those of 
the Area (UNGA, 2019a, p. 5), but by IGC3 
(August 2019) there was convergence on defin-
ing geographical scope as ABNJ, including both 
areas (UNGA, 2019b, p. 5). There was ongo-
ing discussion, however, about whether to refer 
to MGRs ‘of’, ‘accessed in’, ‘originating from’ 
or ‘collected in’ those areas or a combination of 
options (UNGA, 2019b, p. 5, see 17 May 2019 
draft art 8 UNGA, 2019c). The significance of 
the location terms ‘of’, ‘in’ and ‘from’ related 
to whether the scope of the instrument and its 
benefit sharing mechanism was restricted to 
activities only occurring within ABNJ (accessed 
in) or also activities within national jurisdiction 
after the MGR were collected, such as utiliza-
tion (see Sect. 3.5 below). The final text settled 
on the term ‘of’ for the phrase MGR ‘of’ ABNJ 
when referring to genetic material and informa-
tion (DSI) within geographical scope and the 
term ‘in’ for traditional knowledge associated 
with MGRs ‘in’ ABNJ, when referring to access 
to traditional knowledge (art 13). This clarifica-
tion, however, does not sufficiently settle ques-
tions about subject matter that fall within the 
geographical scope as the following analysis 
suggests.

BBNJ Agreement bodies will need to fur-
ther clarify whether all references to MGR 
mean MGR actually collected from ABNJ 
or also those simply originating from ABNJ 
(where ABNJ is the known distribution). Most 
of Part II provisions use the shorthand phrase 
‘marine genetic resources and digital sequence 
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2024a, b). The objectives under draft article 
1 are to ‘enhance the efficacy, transparency 
and quality of the patent system with regard to 
genetic resources and traditional knowledge 
associated with genetic resources’ and to ‘pre-
vent patents from being granted erroneously 
for inventions that are not novel or inventive…’ 
(WIPO, 2024a, b, art 1). WIPO Treaty arti-
cle 3 requires that, ‘where the claimed inven-
tion in a patent application is based on genetic 
resources, each Contracting Party shall require 
applicants to disclose: (a) the country of ori-
gin of the genetic resources, or, (b) in cases 
where …[this] information … is not known to 
the applicant, or where …[there is no country 
of origin], the source of the genetic resources.’ 
The Chair’s explanatory notes on an earlier draft 
provide as an example for category (b) genetic 
resources ‘in areas beyond national jurisdic-
tion such as the high seas’ (WIPO, 2023a, p. 
10), signaling an intention to encompass MGR 
of ABNJ within scope of the WIPO framework. 
WIPO Treaty article 3 contains a similar disclo-
sure provision for associated traditional knowl-
edge in a patent application. The WIPO Treaty 
is likely to significantly impact the operation 
of the BBNJ Agreement traditional knowledge 
obligation under article 13 (see Pena-Neira and  
Coelho, 2025).

The WIPO Treaty, if adopted by Parties, is 
likely to significantly contribute to information 
sharing for the ‘utilization’ notification sys-
tem and any future modalities for benefit shar-
ing connected with utilization. In practice, it is 
likely that each Party to the WIPO Treaty will 
determine what the disclosure obligation means 
in the context of their national laws and whether 
it extends to patented products and processes 
that are based on MGR of ABNJ and DSI on 
MGR of ABNJ. There are already around 30 
disclosure regimes in place under national laws, 
which vary significantly in terms of scope and 
relationship with ABS regimes and other instru-
ments and the extent to which the invention 
must be materially/directly based on the genetic 
resource or traditional knowledge (WIPO, 
2023a). As the disclosure requirement is likely 

the subject of the pre-collection notification 
(Rabone et al., 2025), posing a challenge for 
identifying whether the particular MGR falls 
within scope of the BBNJ regime. Further, 
a Party that does not opt out of the retroactive 
effect of Part II (see Sect. 3.4 below) will have 
‘utilization’ trigger without geographical evi-
dence of a ‘collection’ notification and the 
associated BBNJ Standardized Batch Identifier 
(BBNJ Identifier), making it hard to demon-
strate that the MGR was actually collected from 
ABNJ. The BBNJ Identifier is a stable and 
unique identifier that is issued by the Clearing-
House Mechanism (CHM) and linked to the col-
lection event in ABNJ and other databases that 
include the identifier (e.g., in the metadata of 
MGR from the collection that was entered into 
a repository) (Lawson et al., 2025). The idea 
is that by attaching an identifier to a batch (or 
bulk) collection from ABNJ rather than every 
sample, which was a proposal in earlier draft 
texts, then information about the location of 
MGR and DSI from the collection may be traced 
back to the time and location of the original 
bulk collection (Humphries et al., 2020; Oldham 
& Thambisetty, 2023). As argued in Sect. 3.5 
below, BBNJ  treaty bodies will need to clarify 
how geographical scope concerning MGRs ‘of’ 
ABNJ relates to the ‘utilization’ trigger. In other 
words, whether it is based on the known distri-
bution of the MGR or requires evidence that the 
actual MGR incorporated in a genetic resource 
product or process was actually sourced from 
ABNJ. This will help to give Parties certainty 
about when their obligations are triggered and 
the subject matter to which their national laws 
will apply, as distinct to their national laws con-
cerning MGRs from AWNJ.

The debate during IGCs about whether and 
how to include Intellectual Property provi-
sions (see Brown, 2025), highlights the impor-
tance of identifying the origin or source of the 
MGR in R&D. In 2024, members of the World 
Intellectual Property Organization (WIPO) 
agreed on the WIPO Treaty on Intellectual 
Property, Genetic Resources and Associated 
Traditional Knowledge (WIPO Treaty) (WIPO, 
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Finally, the BBNJ Agreement’s scope 
of application does not clarify the extent to 
which its obligations are applied to the air-
space above and the marine biodiversity 
within the airspace, including marine sea-
birds that traverse between the water column 
and the airspace above (IUCN, 2022). The 
UNCLOS freedom of the high seas reflected 
in the BBNJ Agreement includes the freedom 
of overflight [UNCLOS art 87(1)(b)]. This 
freedom applies to commercial, government 
or military aircraft and only seeks to identify 
the right to use airspace above the high seas—
it does not regulate how that airspace is used 
(other than if piracy is involved) (Rothwell 
& Stephens, 2023, p. 166). The definition of 
MGR is not restricted to genetic resources 
from species in the water column and could 
be read broadly to include genetic material of 
seabirds. BBNJ treaty bodies would need to 
clarify whether Part II of the BBNJ Agreement 
or the CBD regime would apply to the ‘col-
lection’ and ‘utilization’ of seabird MGR of 
ABNJ. While areas in outer space are covered 
by a separate outer space treaty regime (see 
Berry, 2023), the freedom of overflight does 
not distinguish between types of aircraft and 
could apply to spacecraft when flying over 
ABNJ within regulated airspace (Rothwell & 
Stephens, 2023). It is likely that ‘marine’ in 
the MGR definition refers to resources being 
from (or ‘of’) marine environments, rather 
than simply non-marine organisms that hap-
pen to be in ABNJ. This means that it is 
unlikely that any organisms on or in spacecraft 
could fall within scope of Part II of the BBNJ 
Agreement.7 Similarly, it is unlikely to capture 
organisms that happen to be on board cruise 
vessels on the high seas such as organisms that 
did not originate from the marine environment 
(Humphries et al., 2021b).

to apply to MGR of ABNJ, BBNJ treaty bod-
ies will need to closely monitor the scope of the 
WIPO Treaty and what it means for the BBNJ 
Agreement obligations (including the monitor-
ing/transparency measures), processes and insti-
tutions, benefit sharing, interoperability between 
patent databases and the CHM.

The notification system and elements of 
the benefit sharing system is dependent upon 
ascertaining the origin of MGRs of ABNJ. The 
challenge is how to create triggers with legal 
definitions about scientific processes—how do 
you know that the claimed invention are based 
on the specific properties of the resource? 
Earlier drafts of the WIPO text proposed a dis-
tinction between those that are ‘materially/
directly’ based on genetic resources and those 
that are not (WIPO, 2023b, draft art 3). A simi-
lar option is distinguishing between whether a 
genetic trait, etc., from a genetic resource has a 
functional effect for the genetic resource inven-
tion (e.g., patented product) or when the genetic 
material is merely present without a functional 
role in the final product (Humphries, 2015). The 
challenge for such an approach would be how 
to clearly identify the genes6 involved, which is 
difficult for polygenic traits for selective breed-
ing but possibly more straight forward for trans-
genic interventions (Humphries et al., 2024). 
There are problems with legally defining mate-
rial/direct or functional/passive with enough pre-
cision to explain complex scientific processes. 
BBNJ treaty bodies may learn lessons from the 
WIPO forum about how to manage these thorny 
issues relating to how to ascertain origin and 
the connection between the MGR or associ-
ated traditional knowledge and the final prod-
uct or output arising from its ‘utilization’. This 
may take time, however, and BBNJ treaty bod-
ies may need to forge ahead with procedures for 
ascertaining the extent to which genetic prod-
ucts/processes incorporate MGR before BBNJ 
Agreement obligations are triggered.

6 Or even conceptualize what a gene means in science 
and law—see Lawson (2022).

7 Other parts of the BBNJ Agreement such as EIA and 
ABMT may apply for example, if space junk affects 
marine biodiversity of ABNJ.
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exercise of sovereignty or sovereign rights 
shall be recognized.
(5) Collection in situ of marine genetic 

resources of areas beyond national 
jurisdiction shall not constitute the legal 
basis for any claim to any part of the 
marine environment or its resources.

From the early stages of negotiations, there 
were discussions about whether to ensure a 
common approach for MGRs within and beyond 
national jurisdiction, ‘taking into account an 
ecosystem approach and without prejudice to 
the rights and jurisdiction of coastal states’ 
(UNGA, 2018a, p. 21). There were suggestions 
to ‘focus on the place of access of the resources 
rather than the natural habitat of the resources, 
meaning that if access took place [in ABNJ], 
the instrument would apply, while other instru-
ments, such as the [CBD and Nagoya Protocol] 
would apply if access took place in areas under 
national jurisdiction’ (UNGA, 2018a, p. 21). As 
outlined in Sect. 2.1 above, the final text word-
ing is less clear about how the geographical 
scope relates to the ‘utilization’ activity that is 
relevant for notification and benefit sharing. As 
this section outlines, the provisions concerning 
sovereignty, non-appropriation and State inter-
ests can further assist with clarifying the juris-
dictional scope. The next section (Sect. 2.3) 
analyzing the ‘not undermining’ principle can 
further assist with understanding jurisdiction 
based on the relationship between the BBNJ 
Agreement and other relevant instruments, 
frameworks and bodies (IFBs).

The CBD (art 3, 15) and Nagoya Protocol 
(art 6) recognize a State’s sovereign rights to 
the genetic resources within its national juris-
diction and that authority to determine access to 
them rests with the national governments subject 
to national legislation. In practice, while most 
ABS laws regulate native biological resources 
(for which they are the country of origin), some 
regulate exotic materials within their jurisdiction 
and some States regulate biological resources in 
publicly and (sometimes) privately owned ex situ 

3.2.2  Sovereignty and Rights 
and Interests of States

Article 5 Relationship between this 
Agreement and the Convention and rel-
evant legal instruments and frameworks 
and relevant global regional, subregional 
and sectoral bodies: (1) This Agreement 
shall be interpreted and applied in the con-
text of and in a manner consistent with the 
Convention. Nothing in this Agreement 
shall prejudice the rights, jurisdiction and 
duties of States under the Convention, 
including in respect of the exclusive eco-
nomic zone and the continental shelf within 
and beyond 200 nautical miles.
Article 6 Without prejudice: This 
Agreement, including any decision or 
recommendation of the Conference of the 
Parties or any of its subsidiary bodies, and 
any acts, measures or activities undertaken 
on the basis thereof, shall be without prej-
udice to, and shall not be relied upon as a 
basis for asserting or denying any claims 
to, sovereignty, sovereign rights or juris-
diction, including in respect of any dis-
putes relating thereto.
Article 11 Activities with respect to 
marine genetic resources of areas beyond 
national jurisdiction: …(3) Collection 
in situ of marine genetic resources of areas 
beyond national jurisdiction shall be car-
ried out with due regard for the rights and 
legitimate interests of coastal States in areas 
within their national jurisdiction and with 
due regard for the interests of other States 
in areas beyond national jurisdiction, in 
accordance with the Convention. To this end, 
Parties shall endeavor to cooperate, as appro-
priate, including through specific modali-
ties for the operation of the Clearing-House 
Mechanism determined under article 51, 
with a view to implementing this Agreement.

(4) No State shall claim or exer-
cise sovereignty or sovereign rights over 
marine genetic resources of areas beyond 
national jurisdiction. No such claim or 
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the Law of the Sea of 10 December 1982 relat-
ing to the Conservation and Management of 
Straddling Fish Stocks and Highly Migratory Fish 
Stocks (UNFSA)8 (UNGA, 2018a). In this context, 
‘without prejudice’ in articles 5(1) and 6 of the 
BBNJ agreement means that nothing in the imple-
menting agreement shall prejudice the rights, juris-
diction and duties of States under UNCLOS and 
that the agreement must be interpreted and applied 
in the context of, and in a manner consistent with, 
UNCLOS (see e.g., UNFSA art 4).

Article 6, which applies to the whole 
BBNJ Agreement, emphasizes that the BBNJ 
Agreement, including decisions of the CoP and 
its subsidiary bodies shall be without prejudice 
to and not be relied upon as a basis for ‘asserting 
or denying any claims to, sovereignty, sovereign 
rights or jurisdiction, including in respect of 
any disputes relating thereto.’ Under UNCLOS, 
States exercise sovereignty over their internal 
waters and over their territorial waters (sub-
ject to the right of innocent passage) and have 
a bundle of distinctive coastal State jurisdiction 
and sovereign rights in the contiguous zone, 
EEZ and continental shelf (see Rothwell and 
Stephens, 2023). No State may validly subject 
any part of the high seas to its sovereignty and 
claim or exercise sovereignty or sovereign rights 
over any of the Area or its resources [UNCLOS 
arts 89 and 137(1)]. Article 6 seems to be moti-
vated by concerns of States that the BBNJ 
Agreement should not be used as a platform 
to further any sovereignty claims for AWNJ. 
This is supported by article 60(9) and (10) of 
the dispute settlement clause, which provides 
that nothing in the treaty shall be interpreted as 
conferring jurisdiction upon a court or tribunal 
over any dispute that concerns ‘the concurrent 
consideration of the legal status of an area as 
within national jurisdiction, nor over any dispute 

facilities, even if they are not the country of ori-
gin of the resources (Humphries et al., 2021a). 
While the CBD framework does not apply to 
biological resources located in ABNJ, within 
scope are processes and activities ‘regardless of 
where their effects occur, carried out under [a 
Party’s] jurisdiction or control, within the area 
of its national jurisdiction or beyond the limits 
of national jurisdiction’ (CBD art 4). This has 
the potential to cause confusion about the legal 
status of MGR of ABNJ that are accessed from 
ex situ facilities and utilized within national 
jurisdiction. The final BBNJ Agreement extends 
its reach to collection activities in ABNJ as well 
as ‘utilization’ and ‘access’ activities within 
national jurisdiction, requiring a series of articles 
(including 5, 6 and 11) to maintain a delicate 
balance between facilitating conservation, sus-
tainable use and equity regarding marine biodi-
versity in ABNJ and respecting the sovereignty, 
sovereign rights and interests of States.

The provisions on sovereignty and sovereign 
rights aim to avoid claims (and not recognize 
them if they are claimed) whereas the principle 
of non-appropriation emphasizes that no single 
State has exclusive rights over the resources. 
There was ongoing debate at the IGCs about 
whether the BBNJ Agreement should state 
‘without prejudice’ and ‘non-appropriation’ 
principles (UNGA, 2019b, p. 6). Rationales for 
these provisions include the need: (a) to main-
tain the status quo under UNCLOS with respect 
to the high seas and the Area regimes (UNCLOS 
Part VII and XI); and (b) to promote the fair 
and equitable access to MGR and the benefits 
that arise from their use by preventing powerful 
countries from monopolizing their exploitation 
and depriving other countries of their fair share 
of the benefits (de la Concepción, 2024).

Sovereignty and Sovereign Rights—‘Without 
Prejudice’

There was early support for the inclusion of a 
‘without prejudice’ clause in the instrument, 
drawing from article 142 UNCLOS and article 4 
of the Agreement for the Implementation of the 
Provisions of the United Nations Convention on 

8 Article 142 of UNCLOS and article 4 of the Agreement 
for the Implementation of the Provisions of the 
United Nations Convention on the Law of the Sea of 
10 December 1982 relating to the Conservation and 
Management of Straddling Fish Stocks and Highly 
Migratory Fish Stocks (United Nations Fish Stocks 
Agreement). See President’s Report 20 September 2018, 
UNGA (2018a), p. 22.
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all claims for sovereignty over Antarctica’s 
waters, land and resources are on hold (art IV) and 
instead governance is dependent upon cooperation 
between Contracting Parties through the Antarctic 
Treaty Consultative Meeting (ATCM) (art IX(1)). 
Although the assertion and denial of claims 
have been contested in the Antarctic Treaty Area 
(Dodds, 2011), BBNJ Agreement article 6 pre-
serves the status quo with respect to sovereignty 
and sovereign rights in the context of ABNJ. 
However, as Sect. 2.3 outlines below, there are 
important questions of exclusive competence for 
governance of MGR in the Southern Ocean that 
need to be addressed by both the ATCM and the 
BBNJ CoP before determining whether the BBNJ 
Agreement bears any influence over MGR govern-
ance in this unique jurisdictional area.

Rights and Interests of States—‘Due Regard’

Respect for the rights and jurisdiction of 
coastal States over all areas under their national 
jurisdiction was recognized from the start of 
the negotiations (UNGA, 2018a, p. 21). The 
‘without prejudice’ principle is important to 
maintain the status quo of rights and inter-
ests, but it will raise interesting implementa-
tion challenges that BBNJ treaty bodies will 
need to address as they further clarify jurisdic-
tional scope. For example, under UNCLOS, 
coastal States have rights to sedentary species 
of the continental shelf (UNCLOS art 77), but 
as Mossop and Schofield (2020) argue, there 
are no provisions in the BBNJ Agreement that 
‘directly address the issue of coastal State 
rights to sedentary species on the continental 
shelf beyond 200 nautical miles in the context 
of biotechnology and bioprospecting’ (p. 5). 
Species may be sedentary for only part of their 
life cycle and a coastal State may have sover-
eign rights over only some species in the one 
benthic ecosystem (e.g., those on an extended 
continental shelf in AWNJ but not those in the 
High Seas water column above), meaning the 
ecosystem may be regulated under two regimes 
(Mossop & Schofield, 2020).

There was ongoing debate at the IGCs about 
how to address the rights and legitimate interests 

concerning sovereignty or other rights over 
continental or insular land territory or a claim 
thereto of a Party.’

Regarding the BBNJ Agreement not being 
relied upon as the basis of denying claims, the 
effects of climate change, melting global icecaps 
and resulting sea level rises are affecting the 
amount of land above sea level for the purpose 
of calculating the baseline of boundaries (IPCC, 
2021). Baselines for determining the extent of a 
State’s EEZ are normally linked to the low-water 
line, some of which are becoming increasingly 
submerged over time (Rothwell and Stephens, 
2023). UNCLOS does not sufficiently deal with 
these inevitably significant sea level rises when 
it comes to determining base lines, creating 
uncertainty and unfairness for affected coastal 
States if their sovereign rights are affected by 
any loss of maritime boundaries (Rothwell and 
Stephens, 2023). Implications for the treaty is 
that ABNJ would increase if sea level rise affects 
the delineation of EEZ boundaries. Pacific Island 
Forum leaders issued the 2021 Declaration 
on Preserving Maritime Zones in the Face of 
Climate Change-Related Sea-Level Rise (PIF 
Declaration) to present a package of State prac-
tice of preserving their rights and entitlements 
in their maritime zones despite sea level rise 
(Anggadi, 2022). It is unclear whether the lan-
guage concerning ‘denying’ claims under article 
6 was an attempt to preserve the status quo while 
State practice evolves on the maritime bound-
ary sea level rise issue but treaty bodies would 
need to further clarify the effect of jurisdictional 
scope, which is tied to these issues. What is clear 
is that the BBNJ Agreement respects the ‘sov-
ereignty, territorial integrity and political inde-
pendence of all States’ (preamble).

The relationship between the BBNJ Agreement 
and the Antarctic Treaty System (ATS)9 poses 
important and unique jurisdictional questions con-
cerning sovereignty, sovereign rights and com-
petence for governance of MGR of the Antarctic 
Treaty Area (ATA). Under the Antarctic Treaty,10 

9 https://www.ats.aq/index_e.html.
10 Antarctic Treaty, opened for signature 1 December 
1957, 402 UNTS 5778 (entered into force 23 June 1961).

https://www.ats.aq/index_e.html
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‘due regard’ means concerning collection activi-
ties with respect to MGR of ABNJ.

Principle of ‘Non-appropriation’

Application of the non-appropriation principle 
in relation to MGR of ABNJ was not settled 
until the last stages of negotiations. It remained 
in brackets in draft texts until the December 
12, 2022, draft text that was presented to the 
resumed session of IGC5 in 2023, in which the 
term non-appropriation was removed entirely 
(UNGA, 2022a, draft art 9), only to re-appear 
in the final text under a separate provision under 
Part II. The final article 11(4) provides that:

No State shall claim or exercise sovereignty or 
sovereign rights over marine genetic resources of 
areas beyond national jurisdiction. No such claim 
or exercise of sovereignty or sovereign rights shall 
be recognized.

The language of ‘State’ rather than ‘Party’ 
under the non-appropriation provision is signifi-
cant. Part II obligations are imposed on a Party, 
which is a State or regional economic integration 
organization for which the Agreement is in force 
(art 1(11)(12)). A treaty can only bind a non-
Party to the agreement with its consent, unless 
the rule in the treaty becomes binding to a non-
Party as a customary rule of international law 
(Vienna Convention on the Law of Treaties arts 
34, 38). Article 11(4) is consistent with article 
241 UNCLOS where ‘marine scientific research 
activities shall not constitute the legal basis for 
any claim to any part of the marine environ-
ment or its resources’ and article 137(1) where 
no 'claim or exercise of sovereignty or sovereign 
rights nor such appropriation shall be recognized' 
in the area. This affirms the customary rule that 
the high seas and the Area (and the resources 
within) cannot be subject to appropriation on the 
basis of MSR conducted there, and protects the 
sovereign rights of States in the resources of their 
continental shelf and EEZ (Rothwell & Stephens, 
2023). This indicates that negotiators intended 
the provision to state international law with 
respect to Parties and non-Parties to the treaty.

of coastal States with respect to MGRs found 
in both ABNJ and AWNJ (UNGA, 2019b, p. 
6). By IGC3, there seemed to be general con-
vergence that the prior consent of coastal States 
concerned ‘would not be required for activities 
that may result in the utilization of MGR found 
in both ABNJ and AWNJ’ (UNGA, 2019b, p. 
6). The concept of ‘due regard’ was included in 
the zero draft text as a solution (UNGA, 2019c, 
draft art 9(2)), but there were ongoing discus-
sions about ‘whether coastal States—whether 
concerned or adjacent—should be notified and 
consulted nevertheless’ (UNGA, 2019b, p. 6). 
The components of ‘due regard’ are not set-
tled, but it includes incorporating the interests, 
rights and duties of states in decision-making 
(Mendenhall et al., 2019).

The final text article 11(3) restricts these 
‘due regard’ considerations to only collec-
tion in situ of MGR of ABNJ whereas previ-
ous drafts related to all activities [e.g., UNGA, 
2019c, draft art 9(2)]. However, the text includes 
not only due regard for ‘rights and legitimate 
interests of coastal states within their national 
jurisdiction’, but also ‘with due regard for the 
interests of other states in [ABNJ]’. Ambiguity 
remains around:

• Which coastal State rights and legitimate 
interests it applies to?

• Which State interests it applies to (‘in’ 
ABNJ) and why these are not restricted 
to ‘legitimate’ interests as it is for coastal 
States?

• Whether such interests extend to the informa-
tion components (DSI) of the collected MGR 
of ABNJ?

• How it relates to other activities with respect 
to MGRs of ABNJ (‘utilization’ and access to 
MGR and DSI in repositories and databases)?

• Whether there are corresponding obligations 
for coastal States and other States concerning 
the rights and interests for which decision-
making is to have ‘due regard’?

BBNJ treaty bodies may need to consider these 
and other questions and clearly articulate what 
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equity because in promoting cooperation for 
the development and transfer of marine technol-
ogy, they must have due regard for all legitimate 
interests (UNCLOS art 267, Humphries, 2017). 
Legitimate interests of holders and suppliers of 
marine technology included patents over bio-
logical resource inventions (Jørem and Tvedt, 
2014), perpetuating the gulf between technol-
ogy rich and technology poor States. To address 
the divide, States proposed intellectual prop-
erty provisions including restrictions on patent 
applications and requiring the disclosure of ori-
gin in patent applications (UNGA, 2019c). For 
many States, omitting reference to intellectual 
property in the treaty text was  not negotiable 
and after compromises on other provisions at 
the last IGC, the substantive provision on intel-
lectual property was removed (Brown, 2025). 
In other words, legitimate interests of those 
utilizing MGR of ABNJ for the purpose of cre-
ating patented products or processes are pre-
served and are unaffected by the principle of 
non-appropriation.

Data Sovereignty and Self-Determination

The terminology of sovereignty12 is arguably 
broad enough in the text to encompass not 
only national sovereignty but also data sover-
eignty, the meaning of which is not settled in 
international law, nor the literature (Couture 
& Toupin, 2019; Hummel et al., 2021). Some 
interpretations present data sovereignty as a cru-
cial dimension of national sovereignty (Irion, 
2012) and others present it as a crucial element 
of self-determination of Indigenous peoples 
(Kukutai & Taylor, 2016). This is complicated 
by data stored in the cloud which reveals lit-
tle information about geographical location 
and does not have a legal tether to national 
boundaries (Hummel et al., 2021). Identifying 
origin of sequence information is complicated 
for benefit sharing regimes and could include 
the country of sequencing, country of upload, 
country of the database server or the country of 

Article 11(5) was carefully crafted to confine 
the principle of non-appropriation to the activity 
of collection, meaning that no State can claim 
ownership over (or appropriate) MGR collected 
from ABNJ. The rationale for the final wording 
was not documented in the President’s reports, 
but from a practical perspective, collection 
activities can be geographically tied to ABNJ, 
whereas ‘utilization’ generally occurs in AWNJ 
(until for example, automation technologies 
evolve to undertake ‘utilization’ of DSI directly 
on the high seas). Arguably it also recognizes a 
balance between MGR of ABNJ as part of the 
global commons, while still recognizing the 
freedom of the high seas, including freedom of 
MSR, where Parties and their juridical persons 
may freely ‘utilize’ MGRs and DSI on MGR of 
ABNJ, subject to the benefit sharing regime. In 
an effort to reach compromise between govern-
ing principles for Part II, the BBNJ Agreement 
does not clarify if MGR of ABNJ are the com-
mon heritage of humankind or if the freedom of 
the seas applies.11  Article 11(6) makes it clear 
that activities with respect to MGR and DSI of 
ABNJ ‘are in the interests of all States and for 
the benefit of all humanity, particularly for the 
benefit of advancing the scientific knowledge of 
humanity and promoting the conservation and 
sustainable use of marine biological diversity, 
taking into particular consideration the interests 
and needs of developing states.’ The final word-
ing suggests an intention to distance this from 
UNCLOS article 140, which earlier drafts of this 
provision more closely resembled.  

Confining article 11(5) to the activity of 
collection arguably preserves the status quo 
concerning international intellectual property 
regimes, which was a controversial topic dur-
ing the IGC negotiations (see Brown, 2025). 
Prior to the BBNJ Agreement, States had argued 
that UNCLOS provisions on MSR and tech-
nology transfer were ineffective in achieving 

12 An analysis of what ‘sovereignty’ means is beyond the 
scope of this chapter. See Berry (2023).

11 Instead, the text reached compromise by applying both 
principles of the common heritage of humankind and the 
freedom of scientific marine research together with other 
freedoms of the high seas to the whole BBNJ Agreement 
[art 7(b) and (c)]. See Muraki Gottlieb et al. (2025b).



673 Marine Genetic Resources Beyond National Jurisdiction …

3.2.3  ‘Not Undermining’ Other 
Instruments, Frameworks 
and Bodies

Article 5 Relationship between this 
Agreement and the Convention and 
relevant legal instruments and frame-
works and relevant global regional, sub-
regional and sectoral bodies:

(1) This Agreement shall be inter-
preted and applied in the context of 
and in a manner consistent with the 
Convention…

(2) This Agreement shall be interpreted 
and applied in a manner that does not 
undermine relevant legal instruments 
and frameworks and relevant global, 
regional, subregional and sectoral 
bodies and that promotes coherence 
and coordination with those instru-
ments, frameworks and bodies.

(3) The legal status of non-parties to 
the Convention or any other related 
agreements with regard to those 
instruments is not affected by this 
Agreement.

Areas beyond national jurisdiction have a com-
plex web of IFBs that affect the governance of 
living resources and marine biodiversity (see 
Langlet & Vadrot, 2023; Humphries et al., 
2025b). Likewise, there are a range of IFBs 
that govern ABS of biological resources, DSI 
and traditional knowledge accessed or utilized 
within national jurisdiction (see Kachelriess 
et al., 2025). Consequences of regime complex-
ity include on the one hand forum shopping, 
where actors attempt to take advantage of legal 
inconsistencies and undermine the regimes, but 
on the other hand, it can lead to an increase in 
overall resource availability for capacity build-
ing and compliance (Langlet & Vadrot, 2023). In 
this complex setting and to maintain the delicate 
balance between existing and new international 
frameworks, the ‘not undermining principle’ 
was crucial. Yet, in another case of ‘constructive 

download (Humphries et al., 2021b). The BBNJ 
Agreement attempts to identify the legal tether 
through the use of the BBNJ Identifier and meta-
data requirements, but this does not resolve the 
question of data sovereignty when the sequence 
is from an organism that migrates between juris-
dictional areas. When developing the modalities 
of the DSI on MGRs of ABNJ, the BBNJ treaty 
bodies need to be explicit about legal author-
ity or control over data about DSI on MGRs of 
ABNJ and its relationship with the non-recog-
nition of sovereignty and sovereign rights with 
respect to the marine environment of ABNJ and 
its resources, including MGR.

Questions of data sovereignty in Part II of 
the BBNJ Agreement include who has the right 
to control the use of data once MGR are dema-
terialized and DSI is entered into national data-
bases?13 What are the tensions between the 
objectives of Indigenous data sovereignty and 
the open data movement (see Oguamanam, 
2020, Carroll et al., 2020 and Lawson et al., 
2025)? As concepts of data sovereignty and 
strategies to manage it evolve, BBNJ Agreement 
bodies will need to provide clarity about how 
they apply to the MGR framework so that pol-
icy makers are not talking past each other when 
implementing national laws.

In summary, while the negotiated principles 
concerning sovereignty/sovereign rights, non-
appropriation and interests of States seem settled 
in the BBNJ Agreement text, there will be ongo-
ing complexities for how they are implemented 
in practice. Sea level rise and questions of ‘own-
ership’ and control over MGRs, DSI and tradi-
tional knowledge within different jurisdictional 
areas or geographical locations will continue to 
push the boundaries of the legal fictions under-
lying borders between maritime zones and bor-
ders between the tangible and intangible aspects 
of biological resources. BBNJ treaty bodies are 
likely to be clarifying the operation of the ‘with-
out prejudice’, ‘non-appropriation’ and ‘due 
regard’ principles for many years to come during 
the treaty implementation phase.

13 See Sect. 3.3.3 .
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include improving the implementation or effec-
tiveness of existing instruments. The removal 
of bracketed text ‘does not undermine [the 
effectiveness of]’ from earlier drafts of the ‘not 
undermining’ article14 and the addition of the 
wording ‘and that promotes coherence and coor-
dination with those instruments, frameworks 
and bodies’, suggests support for the former 
interpretation. Provisions for ABMTs in Part III 
have stronger language in support of the former 
interpretation with added wording ‘respect the 
competence of’ (e.g., art 22(2)), which is absent 
from Part II. This may suggest that the general 
provision under article 5(2) that applies to MGR 
but omits similar explicit language of ‘respect-
ing the competence of’ IFBs suggests support 
for either (first or second) options of interpreta-
tion. Langlet and Vadrot (2023) argue that the 
formulation in the ‘not undermine’ may be too 
wide for Part II as indicated by fisheries exclu-
sion (see Sect. 3.6 below) from scope of the 
BBNJ Agreement to not undermine the man-
date of FAO or Regional Fisheries Management 
Organizations (RFMO), with the risk that many 
species of fish may be unregulated and unpro-
tected (Langlet & Vadrot, 2023). As a provision 
that relates to public international law more 
broadly, it may not be within the power for the 
CoP to articulate precisely what the principle of 
‘not undermining’ means with respect to Part II. 
However, the way it is worded in different parts 
of the BBNJ Agreement raises the question of 
whether the principle may be applied differently 
for the four elements of the treaty text, which 
could benefit from further guidance by the CoP.

The importance of clarifying the meaning of 
‘not undermining’ can be illustrated by the com-
plexities of governance of MGR of the Southern 
Ocean within the Antarctic Treaty Area (ATA). 
This hinges on: (1) questions of geographical 
and subject matter scope between the BBNJ 

ambiguity’, negotiators did not come to a con-
sensus on its specific meaning (Mendenhall & 
Bateh, 2024).

Article 5 aims to clarify the relationship 
between the BBNJ Agreement, UNCLOS and 
other legal IFBs, but there will be ongoing dis-
cussions about how this is applied in practice. In 
IGC2, there ‘seemed to be convergence toward 
interpreting and applying the Convention’ and 
MGR Part II ‘as a single instrument’ and sup-
port for a general section applying to the whole 
agreement to reflect this (UNGA, 2019a, p. 5). 
There were, however, ongoing discussions about 
whether UNCLOS or the BBNJ Agreement 
would prevail in the event of any inconsistency 
(UNGA, 2019a, p. 5) and little evidence in the 
President’s reports about the outcome. There 
is also little evidence about whether the BBNJ 
Agreement would prevail in the event of an 
inconsistency between Part II and other ABS 
and intellectual property regimes that may have 
overlapping jurisdiction. This includes the recent 
WIPO Treaty that ostensibly applies to the dis-
closure of origin or source of MGR and DSI 
on MGR of ABNJ or Traditional Knowledge 
on which a claimed invention is based (WIPO, 
2024a art 3, see Sect. 2.1 above). It also applies 
to the GBF DSI multilateral mechanism, which 
is likely to include DSI on MGR of ABNJ in 
databases that are part of the mechanism (see 
Sect. 3.3 below and Kachelriess et al., 2025). 
Under article 15(5) of the BBNJ Agreement, the 
ABS Committee may consult and facilitate the 
exchange of information with these and other 
relevant IFBs on activities under its mandate, 
including benefit sharing, the use of DSI and 
lessons learned.

Scanlon (2018) suggests at least two dif-
ferent ways to understand the ‘not undermin-
ing’ principle with two different effects (p. 
406–407). A first interpretation is to not under-
mine the authority of existing bodies by leaving 
their mandates untouched, so that subject matter 
under concurrent jurisdiction continue to operate 
under existing legal frameworks. A second inter-
pretation arguably disempowers existing bodies 
by requiring the BBNJ Agreement to not under-
mine the effectiveness of IFBs, which could 

14 For example, draft article in the text of June 1, 2022, 
draft article 4(3) (UNGA 2022b). By the time of resumed 
IGC5, the term ‘the effectiveness of’ had been removed 
from the text—see draft text December 12, 2022, article 
4 (UNGA 2022a).



693 Marine Genetic Resources Beyond National Jurisdiction …

Concerning the second question, since at 
least 2009, the ATCM has affirmed that the 
Antarctic Treaty System is the appropriate 
framework for managing bioprospecting (col-
lection, use and arguably benefit sharing) in the 
Antarctic Treaty Area (ATCM, 2009, 2013). 
In other words, it continues to assert that the 
Antarctic Treaty System has the exclusive com-
petence for managing MGRs within its juris-
dictional area. Humphries (2018) argued that 
despite asserting competence for MGR govern-
ance, the absence of specific bioprospecting reg-
ulation meant that benefits from bioprospecting 
generally flowed either to a claimant State or to 
a State where the resources were located ex situ 
depending on the scope of their national ABS 
laws, rather than for the benefit of Antarctica. It 
is unlikely that an ACTM decision to not have 
a benefit sharing regime would be sufficient for 
exercising its mandate to be ‘not undermined’ 
by Part II because a lacuna in the benefit shar-
ing regime for the high seas would be incompat-
ible with the BBNJ Agreement under UNCLOS. 
Given the number of IFBs in the ATA and poten-
tially different claims of competence (Haward, 
2021), it may be some time before benefit shar-
ing arrangements will be settled in the ATA. 
However, how the competence may be exercised 
in practice is likely to be debated for many years 
to come because of the complex jurisdictional, 
including sovereign rights, issues.

In summary, jurisdictional scope of Part II is 
a complex balancing of geographical, legal and 
political considerations, including the rights 
and interests of States and relationships with 
IFBs. This delicate balance is tied to the sub-
ject matter, geographical and temporal scope of 
the framework which, as the following sections 
argue, raise some unanswered questions. This is 
likely to pose challenges when the subject mat-
ter occurs in AWNJ and ABNJ in different time 
scales throughout the R&D pipeline. As with 
all treaties, there will be challenges with how to 
manage non-participation of States to the BBNJ 
Agreement and the issue that more than one 
international framework may apply to the same 
ABNJ subject matter.

Agreement and ATS; and (2) the extent to which 
the ATCM has exercised its competency in gov-
erning MGR, DSI and Traditional Knowledge 
in this jurisdictional area. Legal complexities 
include contested claims of sovereignty and 
sovereign rights (see Sect. 2.2), which raise 
the question of whether the scope of the BBNJ 
Agreement would extend to all waters in the 
Antarctic Treaty Area or the Southern Ocean 
or only those areas that are not subject to ATA 
claims (see Scott, 2022).

Concerning the first question, the Antarctic 
Treaty applies to the area south of 60⁰ South 
Latitude (art VI), including parts of the Southern 
Ocean, whereas other treaties in the ATS have 
jurisdictional competence based on jurisdic-
tional area and subject matter (e.g., marine liv-
ing resources and Antarctic seals). Scott (2022) 
outlines the range of IFBs in the ATS jurisdic-
tional area, each with different competencies and 
geographical or subject matter scope. She argues 
that the application of the application of Part XI 
of UNCLOS concerning the regime for mineral 
resources in the seabed beyond the jurisdiction 
of States (the Area) to the Antarctic Treaty Area 
remains ambiguous (Scott, 2022). The Antarctic 
Treaty clarifies its relationship to the high seas 
regime: ‘nothing in the [Antarctic Treaty] shall 
prejudice or in any way affect the rights or the 
exercise of the rights, of any State under inter-
national law with regard to the high seas within’ 
the Antarctic Treaty Area (art VI). However, 
if the BBNJ Agreement did apply to all of the 
Southern Ocean, it is unclear whether it would 
apply to MGR both on the seabed and in the 
water column. Further, Sects. 2.1 and 3.2 high-
light ambiguities concerning the scope of subject 
matter falling with the geographic scope of the 
BBNJ Agreement, including questions around 
whether birds and other marine life that spend 
much of their time outside the marine environ-
ment (and traverse jurisdictional areas) would 
fall within the definition of MGR. For birds, 
seals and other marine live in Antarctica, these 
ambiguities are compounded by the geographical 
uncertainty about the precise geographical areas 
where the BBNJ Agreement might apply.
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3.3  Subject Matter Scope (Articles 
1, 4, 7, 8, 9, 10 and 11)

The G77 and China group was heavily influen-
tial in shaping the scope of Part II toward ‘fair 
and equitable’ benefit sharing, the qualifier term 
of which was included in the title of Part II at 
its behest (de la Concepción, 2024). One of the 
most highly contested issues from the first to the 
last IGCs was whether the BBNJ Agreement, 
and benefit sharing more specifically, ‘should 
apply to only MGR collected in in situ or also 
to those accessed ex situ and in silico and digi-
tal sequence data and/or information, as well 
as to derivatives’ (UNGA, 2019b, p. 6). In 
later draft texts, the language of in silico was 
removed in favor of the narrower term DSI but 
disagreement about the subject matter scope, 
including the regulated materials and activi-
ties, continued until the very end of negotiations 
(de la Concepción, 2024). It is safe to say that 
getting the whole BBNJ Agreement over the 
line depended on the last-minute compromises 
around the subject matter  scope and related pro-
cesses of Part II for the purpose of fair and equi-
table benefit sharing.

This section outlines the evolution of the 
scope of subject matter and its significance for 
implementation of Part II. It analyzes the lack 
of definition of ‘marine scientific research’ and 
the inclusion of the definition of ‘marine tech-
nology’, and how this might impact the scope 
of capacity building and benefit sharing. The 
section interprets and analyzes definition of the 
physical materials (MGR), intangible aspects 
(DSI and traditional knowledge) and regulated 
activities with respect to MGR and DSI on 
MGR of ABNJ within the context of the sub-
stantive obligations. It concludes with observa-
tions about exclusions from scope and questions 
of subject matter scope that remain for the 
BBNJ treaty bodies to address in coming years.

3.3.1  Marine Scientific Research 
and Marine Technology

Article 9 Objectives. The objectives of 
this Part are:

(a) The fair and equitable sharing of 
benefits arising from activities with 
respect to marine genetic resources 
and digital sequence information on 
marine genetic resources of areas 
beyond national jurisdiction for the 
conservation and sustainable use of 
marine biological diversity of areas 
beyond national jurisdiction;

(b) The building and development of 
the capacity of Parties, particularly 
developing States Parties, in par-
ticular the least developed countries, 
landlocked developing countries, 
geographically disadvantaged States, 
small island developing States, 
coastal African States, archipelagic 
States and developing middle-income 
countries, to carry out activities with 
respect to marine genetic resources 
and digital sequence information on 
marine genetic resources of areas 
beyond national jurisdiction;

(c) The generation of knowledge, scien-
tific understanding and technologi-
cal innovation, including through the 
development and conduct of marine 
scientific research, as fundamental 
contributions to the implementation 
of this Agreement;

(d) The development and transfer of 
marine technology in accordance 
with this Agreement (emphasis 
added).
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United Nations noted that Part XIII (Marine 
Scientific Research), Part XIV (Development 
and Transfer of Marine Technology) and other 
relevant UNCLOS provisions did not adequately 
deal with the fair and equitable sharing of ben-
efits arising from activities with respect to MGR, 
including bioprospecting and commercial prod-
uct development, nor capacity building of tech-
nologically disadvantaged states (see UNGA, 
2005). This gap is reflected in Part II objectives 
that focus on fair and equitable benefit sharing, 
capacity building, the generation of knowledge 
including through MSR and the development 
and transfer of marine technology (art 9). While 
provisions on MSR and marine technology 
were primarily debated under Parts V and cross-
cutting elements of the BBNJ Agreement (e.g., 
Harden-Davies et al., 2022, 2024), the role of the 
UNCLOS MSR and marine technology regimes 
influenced the final Part II framework and will 
continue to influence its implementation.

3.3.1.1  Marine Scientific Research
Underlying the debate about how to manage 
MSR under the BBNJ Agreement were long 
running North–South tensions over exploita-
tion of living and non-living ocean resources. 
As mainly industrialized States in the 1950s and 
1960s expanded MSR effort to advance science, 
protect the environment, manage fisheries and 
locate oil and gas resources, other States were 
concerned that unrestricted MSR on the high 
seas (a much larger area pre-UNCLOS) would 
place them at a considerable disadvantage for 
resource exploitation and hinder their economic 
development if used to justify unreasonable 
restrictions on marine pollution (Rothwell & 
Stephens, 2023). The final UNCLOS framework 
significantly expanded the scope of coastal State 
jurisdiction over MSR (Rothwell & Stephens, 
2023). It recognized that ‘all States, irrespec-
tive of their geographical location, and compe-
tent international organizations have the right [in 
conformity with UNCLOS] to conduct marine 
scientific research in’ the Area and the water col-
umn beyond the limits of the EEZ (UNCLOS 
arts 256 and 257) and the right to conduct MSR 
in other zones subject to the rights and duties 
of other States under UNCLOS (UNCLOS art 

Article 7 General Principles and 
Approaches:

In order to achieve the objectives of this 
Agreement, Parties shall be guided by the 
following principles and approaches:

…(b) The principle of the common herit-
age of humankind which is set out in 
the Convention;

(c) The freedom of marine scientific 
research, together with the other free-
doms of the high seas.

Article 8 International Cooperation:

…(3) Parties shall promote international 
cooperation in marine scientific research 
and in the development and transfer of 
marine technology consistent with the 
Convention in support of the objectives 
of this Agreement (emphasis added).

‘Marine scientific research’—undefined.

Article 1(10)’ “Marine technology” 
includes, inter alia, information and data, 
provided in a user-friendly format, on 
marine sciences and related marine opera-
tions and services; manuals, guidelines, 
criteria, standards and reference materi-
als; sampling and methodology equipment; 
observation facilities and equipment for 
in situ and laboratory observations, analysis 
and experimentation; computer and com-
puter software, including models and mod-
elling techniques; related biotechnology; 
and expertise, knowledge, skills, technical, 
scientific and legal know-how and analytical 
methods related to the conservation and sus-
tainable use of marine biological diversity.’

Part II aimed to address implementation gaps 
for MSR and marine technology regimes under 
UNCLOS with respect to activities leading to 
R&D and commercialization from marine bio-
diversity in ABNJ (Humphries et al., 2025). The 
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will require further clarification from BBNJ treaty 
bodies during implementation. Given that jurisdic-
tional scope maintains the status quo for the MSR 
and technology transfer regimes in UNCLOS,16 
and that rights under the MSR regime apply to 
States irrespective of whether they are a Party to 
UNCLOS (Rothwell & Stephens, 2023), R&D on 
marine biodiversity may be subject to a range of 
regimes. In an era of scientific collaboration from 
institutions of multiple States for the one project 
investigating the properties of MGR, this may 
cause confusion about which obligations apply to 
the conduct of their research.

3.3.1.2  Development and Transfer 
of Marine Technology

The framework for the development and transfer 
of marine technology is primarily under Part V 
and Part VI of the BBNJ Agreement, with some 
overlaps in Part II. The objectives of Part V on 
‘Capacity Building and the Transfer of Marine 
Technology’ (CBTMT) includes supporting 
developing States Parties through capacity build-
ing and the development and transfer of marine 
technology in achieving the objectives relat-
ing to other Parts, including Part II MGR. The 
objectives of Part II include ‘the development 
and transfer of marine technology in accord-
ance with this Agreement’ (art 9(d)). The pream-
ble also recognized that support for ‘developing 
States Parties through capacity building and the 
development and transfer of marine technology 
are essential elements for the attainment of the 
objectives of the conservation and sustainable 
of marine biological diversity’ of ABNJ (pream-
bular para 6). Harden-Davies et al. (2024) argue 
that the BBNJ Agreement’s long-term vision 
of the importance of fully realizing technology 
development and transfer for inclusive, equita-
ble and effective cooperation and participation in 
[BBNJ Agreement] activities’ (art 45), together 
with the inclusion of equity as a guiding prin-
ciple and approach (art 5) reflects a two-way 
nature of partnerships and an advancement of 
the existing framework under UNCLOS (p. 2).

238). The MSR regime includes general princi-
ples of conduct, the promotion of international 
cooperation, State obligations to make avail-
able knowledge resulting from MSR and the 
promotion of knowledge sharing (Part XIII). 
The freedom of the high seas includes freedom 
of scientific research, subject to other rights and 
responsibilities under UNCLOS (UNCLOS art 
87). Marine scientific research concerning the 
Area must be, among other things, for peace-
ful purposes, for the benefit of humankind as a 
whole and to promote international cooperation 
through programs benefiting technologically less 
developed States and disseminating the results 
of research when available (UNCLOS art 143).

Similar ideological lines were drawn for the 
BBNJ Agreement debate over regulating access 
to, use of, and sharing the benefits from MGRs 
(including DSI) of ABNJ for R&D and com-
mercialization purposes, which are primarily 
exploited by technologically advanced countries. 
By IGC3, there continued to be different views 
on whether ‘marine scientific research should 
be excluded from the material scope of applica-
tion of the agreement’ (UNGA, 2019b, p. 6). 
Conversely, there were discussions about whether 
the activities that fall within scope of Agreement 
‘should be limited to marine scientific research or 
also include other activities’ (UNGA, 2019b, p. 
6). Wrapped up in the discussions were diverging 
positions about whether the principle of the com-
mon heritage of humankind or the freedoms of 
the high seas, including marine scientific research 
would prevail for biodiversity beyond national 
jurisdiction (see de la Concepción, 2024; Muraki 
Gottleib et al., 2025b). In the end, both principles 
appear in the text without clarification about how 
they guide implementation of Part II, and a dis-
tinction was made between MSR as an objective 
of Part II rather than regulated subject matter per 
se. Instead ‘activities with respect to’ MGR and 
DSI is the subject matter,15 which contributes 
to R&D and commercialization of biological 
resources beyond MSR.

Despite this distinction, the interaction between 
the MSR regime and the Part II ‘activities’ regime 

16 See Sect. 3.2 .15 See Sect. 3.3.5 .
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References to MGR and ‘samples’ are material 
subject matter for various substantive obligations 
under of the notification, monitoring and benefit 
sharing regimes. There is an abundance of UN 
documents and literature about interpreting the 
meaning of genetic resources for the purposes 
of its regulation under international ABS frame-
works (e.g., Lawson, 2022; Muller, 2015; Tvedt 
and Schei, 2013). Key areas of debate include 
the extent to which derivatives and intangible 
aspects of genetic resources such as DSI fall 
within scope of the term (Lawson et al., 2025). 
Countries are developing a new international 
framework for DSI is subject to the new multilat-
eral framework (see Sect. 3.3 below) and under 
the CBD/Nagoya Protocol frameworks, it is up to 
each Party to decide the extent to which deriva-
tives fall within scope.17 However, arguably the 
slight differences between the BBNJ Agreement 
and CBD the formulation of the MGR definition 
and the absence of a definition for ‘sample’ may 
open the debate about the material scope of Part 
II obligations during its implementation.

The President’s Aid to Negotiations for IGC2 
included MGR definition options distinguished 
by whether derivatives and DSI are included 
within scope of the term (UNGA, 2018b, p. 4). 
By IGC3, the draft text included separate defi-
nitions for genetic resources and genetic mate-
rial, with the latter including bracketed text that 
‘it does not include material made from mate-
rial, such as derivatives, or information describ-
ing material, such as genetic sequence data’ 
[UNGA, 2019c, draft art 1(8), 1(9)]. At IGC3, 
there was discussion about consistency between 
the BBNJ Agreement and other ABS framework 
definitions and there was ‘general convergence 
that geographical aspects should not be included 
in the terms “marine genetic resources” and 
“marine genetic materials”’ (UNGA, 2019b, p. 
8). Instead, the text defines ABNJ and denotes 
the geographical MGR that are within scope 
in the provisions.18 By IGC4, any reference to 
derivatives or DSI in the definition of MGRs had 

The definition in most of the draft texts of 
‘marine technology’ had similarities with the 
International Ocean Commission’s (IOC) defini-
tion (IOC, 2005). Harden-Davies et al. (2022) 
argued that the IOC’s definition of marine tech-
nology (focusing on technology to undertake 
MSR) was too narrow for the BBNJ Agreement 
by excluding technologies required for monitor-
ing, control and surveillance (p. 908). However, 
the final definition includes ‘information and data, 
provided in a user-friendly format, on marine 
sciences and related marine operations and ser-
vices…related biotechnology…’ (art 1(10)). 
Capacity building is undefined, which com-
mentators see as both a gap and an opportunity 
to innovate (e.g., Harden-Davies et al., 2022). 
This is because the BBNJ Agreement includes a 
mandate for the CoP, informed by the CBTMT 
Committee to respond to technological develop-
ments (Harden-Davies et al., 2022). However, the 
indicative list of the types of CBTMT includes the 
development of technical, scientific and research 
and development programs, including biotech-
nological research activities (Annex II(g)). While 
the text does not go so far as stating that marine 
technology includes genetic resource inventions, 
it indicates that the processes and know-how for 
biotechnology activities does fall within scope. 
The language in Part V generally relates to ‘trans-
fer of marine technology’ unless it concerns the 
broader agreement focus (including Part II) on 
the ‘development and transfer of marine technol-
ogy’ (emphasis added). Subject to clarification 
from BBNJ treaty bodies, this indicates that Part 
II deals with capacity building for development of 
biotechnologies, whereas Part V primarily deals 
with the transfer of existing technologies.

3.3.2  Marine Genetic Resources 
and Samples

‘“Marine genetic resources” means any 
material of marine plant, animal, microbial 
or other origin containing functional units 
of heredity of actual or potential value.’

‘Sample’—undefined. 17 See Sects. 3.3.3 and 3.3.5 .
18 See Sect. 3.2.1 .
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clarification by BBNJ treaty bodies as to its 
meaning and significance.

While ostensibly the final definition appears 
to have the elements of the CBD definition, the 
merging of the two definitions may result in 
diverging interpretations from the latter because 
it arguably shifts the object of value that is to be 
regulated. Genetic ‘material’ generally refers to 
the physical substances such as cells that contain 
genetic information. ‘Resources’ relate to the 
actual or potential value of the object. However, 
commentators argue that unlike other natural 
resources such as mineral resources, timber or 
fish for human consumption where the physi-
cal material is used as the resource, in the case 
of genetic resources, the genetic or biochemi-
cal information for the purpose of R&D is the 
resource being valued and used (Deplazes-
Zemp, 2018; Lawson, 2022). This is because 
researchers in, for example, biodiscovery, breed-
ing or biotechnology, search for traits or com-
pounds that produce a desired effect (from the 
genetic information), and subsequent R&D usu-
ally no longer depends on supply of the original 
physical material (Deplazes-Zemp, 2018). In 
other words, it is the genetic information that is 
the object of actual or potential value.

One consequence of merging the CBD’s two 
definitions is that the actual or potential value 
in the BBNJ Agreement directly relates to the 
physical materials, rather than the genetic infor-
mation it contains. Not including DSI within 
the MGR definition demonstrates an intention 
of delegates to carve out DSI from the scope of 
MGR, so that they could more carefully identify 
which obligations relate to physical materials 
and which relate to both physical materials and 
DSI as subject matter. However, this separation 
of information and material within the defini-
tion of MGR itself is a legal fiction that does not 
necessarily correspond to the scientific reality of 
the value of genetic resources within the R&D 
pathway as outlined above. The MGR definition 
may be interpreted so narrowly that notification 
and certain benefit sharing outcomes might only 
be triggered in circumstances when the physical 
materials such as the cells or tissue are the value 
of the research, rather than their DNA, traits and 

been removed from the separate definitions of 
marine genetic material and MGR.

The ‘marine’ element of the MGR defini-
tion is not further defined. However, it denotes 
a subset of genetic resources under a special-
ized instrument, similar to the Plant Treaty carv-
ing out certain plant genetic resources and the 
WHO forum carving out certain virus genetic 
resources (Kachelriess et al., 2025). It appears 
to mean resources that are marine in origin19 
rather than those simply located in ABNJ marine 
environment, such as a high seas passenger 
cruise with virus and other biological material 
on board (Humphries et al., 2021b). While MGR 
appears to be a subset of genetic resources, the 
final text definition of MGR uses a mixture 
of CBD definitions of ‘genetic resources’ and 
‘genetic material’. In the CBD these are:

• ‘“genetic resources” means genetic material 
of actual or potential value’;

• ‘“genetic material” means any material of 
plant, animal, microbial or other origin contain-
ing functional units of heredity’ (CBD art 2).

Other ABS frameworks,20 including the WIPO 
Treaty for disclosure of origin of genetic 
resources (WIPO, 2024a art 3), include sepa-
rate definitions for resources and materials. The 
reason for merging these two definitions in the 
BBNJ context is not clear in the President’s 
reports but arguably will require further 

19 See, however, Sect. 3.2.1 on geographical scope and 
whether birds fall within scope simply because of their 
proximity of the marine environment, even if they are 
also found on land.
20 For example, the International Treaty on Plant Genetic 
Resources for Food and Agriculture, opened for sig-
nature November 3, 2001, 2400 UNTS 303 (entered 
into force 29 June 2004) (Plant Treaty). The definition 
under the WHO framework is more specific to H5N1 
viruses: World Health Assembly, Pandemic Influenza 
Preparedness: Sharing of Influenza Viruses and Access 
to Vaccines and Other Benefits, Report by the Open-
Ended Working Group of Member States on Pandemic 
Influenza Preparedness: Sharing of Influenza Viruses 
and Access to Vaccines and Other Benefits A64/8 Sixty-
Fourth Assembly (2011).
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definitions for genetic resources and genetic 
material were merged.22 This may suggest that 
delegates intended to confine the scope of the 
MGR definition itself to not include for exam-
ple chemical compounds or synthetic materials. 
Instead, the BBNJ Agreement took a similar 
approach to the Nagoya Protocol and included 
the undefined term ‘derivatives’ within the 
definition of ‘utilization’, so that derivatives as 
subject matter only relates to the ‘utilization’ 
notification, rather than the collection notifica-
tions and ‘access’ provisions outlined in Sect. 
3.5 below (see also Rabone et al., 2025). The 
debate about the meaning of ‘genetic material’ 
and the extent to which it encompasses deriva-
tives and synthetic materials lasted decades after 
the CBD entered into force (see e.g., Tvedt & 
Schei, 2013). Given the unusual organisms pro-
duced by extreme environments in the deep sea 
and the rapid pace of synthetic biology, there 
is likely to be ongoing work for BBNJ treaty 
bodies to clarify which obligations apply to 
derivatives and, for that matter, synthetic biol-
ogy producing products based on or inspired 
by MGR of ABNJ. Understanding how deriva-
tives will be managed under the framework 
will depend on its relationship to the activity of  
‘utilization’ (Sect. 3.5).

Finally, the use of the term ‘sample’ instead 
of MGR and the absence of a definition for 
‘sample’ might create ambiguity for the scope 
of the subject matter under the notification and 
benefit sharing obligations. The term ‘sample’ 
is referenced in six places of the text as the 
subject matter of substantive notification and 
benefit sharing obligations. Under the notifica-
tion mechanism, Parties must ensure that ‘sam-
ples of marine genetic resources’ in repositories 
can be identified as originating from ABNJ and 

other genetic information necessary for produc-
ing an effect for a genetic product. The effect of 
this may also be to undermine information and 
benefit sharing by limiting the pre-collection 
notification to only the collection of the physi-
cal material as the thing of value, rather than 
deployment of technologies that directly extract 
the genetic information from ABNJ.21

The BBNJ Agreement definition that confines 
scope to physical material containing functional 
units of heredity is unlikely to future-proof the 
treaty because it may not accommodate the 
unique life forms of the deep sea and advances 
in biotechnology. Heredity may be understood 
as the transmission of particular characteristics 
(or information) between generations, or the 
recurrence of phenotypes across generations 
(Mossio & Pontarotti, 2022). The 2005 report 
of the Secretary General to the UN Generally 
Assembly on preparatory issues for what was to 
become the BBNJ Agreement noted that every 
cell of every living organism contains ‘func-
tional units of heredity’, so the term can include 
individual organisms as well as DNA and other 
molecules (such as RNA and proteins) extracted 
from a plant, animal or microbe (UNGA, 2005, 
para 6). However, not every cell has DNA (e.g., 
red blood cells), not every transmissible particle 
has a nucleus (e.g., prions) but these and other 
components may be the ‘resource’ of value for 
biodiscovery R&D purposes. Most of the life 
forms in extreme environments like deep sea 
hydrothermal vents have not been identified and 
may transmit cellular information in a different 
way (Hiyoshi et al., 2011). Would these living 
organisms that are of special interest and value 
for bioprospecting but without ‘functional units 
of heredity’ fall within scope? The BBNJ treaty 
bodies will need to clarify the meaning of ‘func-
tional units of heredity’ in the context of the 
MGR definition and the object of value in the 
MGR definition.

It is interesting that the qualifier in the 
MGR definition that it does not include deriva-
tives was removed at the same time that the 

21 See Sect. 3.3.5 .

22 In the November 18, 2019 (A/CONF.232/2020/3) text, 
the definitions are separate under article 1 and ‘deriva-
tives’ are in bracketed text for article 8 concerning what 
the provisions of the agreement apply to. By the next 
draft—June 1, 2022, (A/CONF.232/2022/5), the defini-
tions of materials and resources were merged into one 
definition and ‘derivative’ was moved to the definition of 
biotechnology.
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• whether living organisms that are of spe-
cial interest and value for bioprospecting 
but technically without ‘functional units of 
heredity’ fall within scope;

• whether the threshold for derivatives is differ-
ent from MGR when it comes to the ‘utiliza-
tion’ notification trigger; and

• whether a ‘sample’ means tangible or intangi-
ble subject matter and whether it is confined 
to physical genetic material with functional 
units of heredity.

Clarifying these questions is important for dis-
tinguishing those obligations that only apply to 
MGR, rather than those applying to MGR as well 
as DSI, which is outlined in the next section.

3.3.3  Digital Sequence Information

‘Digital Sequence Information’—undefined.

The BBNJ Agreement is the first treaty text 
to specifically include DSI in the context of 
sharing of benefits associated with genetic 
resources. Rationale for its inclusion is that 
increasingly, genetic R&D can be conducted 
without the need for access to the physical 
materials and sequencing is a routine and nec-
essary step for most biotechnology applications 
from which benefits would flow (see Rogers 
et al., 2021). The G77 and China group argued 
that to not include DSI as subject matter would 
be to create a loophole, rendering benefit shar-
ing in effective (de la Concepción, 2024). The 
term DSI is used in a variety of ABS fora to 
denote a subset of information associated with 
genetic resources. These fora include the CoP 
to the CBD, Food and Agriculture Organization 
to the United Nations (FAO) Governing body 
for the International Treaty on Plant Genetic 
Resources for Food and Agriculture23 (Plant 

Parties must ensure that the CHM has infor-
mation about ‘where the original sample that 
is the subject of utilization is held’ [arts 12(6) 
and 12(8)(c)]. ‘Access to samples and sample 
collections’ is listed as a form of benefit shar-
ing, which may be subject to reasonable costs 
associated with maintaining the ‘relevant gene 
bank…in which the sample…is held’ [arts 
14(2)(a) and (4)(b)]. Only one instance con-
nects the ‘sample’ to the MGR. The ordinary 
meaning of sample is ‘a small part or quan-
tity intended to show what the whole is like’ 
(Oxford Dictionary). A sample may be inter-
preted broadly to include the water or sediment 
sample in which a variety of MGRs and other 
non-genetic materials are contained. Or it may 
mean a portion of the individual MGR, whether 
or not that portion contains functional units of 
heredity. Samples might denote something tan-
gible or intangible. The inclusion of this unde-
fined and ambiguous term in the substantive 
obligations may cause confusion for determin-
ing subject matter within scope and challenges 
for implementation because it may be far 
broader than the narrow interpretation of the 
physical genetic material with functional units 
of heredity under the MGR definition.

Ultimately, Parties are obliged to implement 
Part II obligations under national laws. State 
practice may offer substance to the terms of 
MGR and samples in the context of the BBNJ 
Agreement. However, given that MGR of areas 
within national jurisdiction vary according to 
national interest, it is important for BBNJ treaty 
bodies to give guidance to Parties and users 
about the MGRs and samples in scope. This 
includes clarity about:

• whether marine means those located in the 
marine environment or in the airspace above 
or those originating from the marine environ-
ment in ABNJ;

• whether MGR means those from species with 
known distribution in ABNJ or only those 
collected (so that action of collection deter-
mines whether it is within scope rather than 
the geographical scope of ABNJ per se);

23 International Treaty on Plant Genetic Resources for 
Food and Agriculture, opened for signature November 
3, 2001, 2400 UNTS 303 (entered into force June 29, 
2004).
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• Group 1—Narrow: concerning DNA and RNA;
• Group 2—Intermediate: concerning (DNA 

and RNA) + proteins;
• Group 3—Intermediate: concerning (DNA, 

RNA and proteins) + metabolites;
• Group 4—Broad: concerning (DNA, RNA, 

protein, metabolites) + traditional knowledge; 
ecological interactions, etc. (UNEP, 2020, 
para 11).

The report noted that group 4 includes informa-
tion with the weakest proximity to the underly-
ing genetic resource and extends to behavioral 
data and downstream subsidiary information. 
There is no indication in the BBNJ Agreement 
text which of these or other grouping defines 
the scope of obligations under Part II. There is 
also no clarity in UN documents at the time of 
writing about whether DSI on MGRs means the 
same thing as DSI on genetic resources under 
the GBF proposed DSI multilateral mechanism. 
Understanding the scope and nature of DSI for 
the purposes of Part II obligations is one of the 
key uncertainties for implementation of the 
BBNJ Agreement, which will have a significant 
impact on how the notification, transparency and 
benefit sharing provisions will be implemented 
in practice (Broggiato et al., 2025; Humphries 
et al., 2025a; Langlet and Vadrot, 2023).

Related to the scope of DSI is understand-
ing how information and knowledge associated 
with genetic resources that is not categorized 
as DSI will be managed. Understanding marine 
biodiversity requires rigorous metrics for the 
abundance, distribution and interactions between 
organisms, species and ecosystems and the link-
ing of biodiversity, environmental, social and 
economic data (Muller-Karger et al., 2023). A 
network of environmental and genetic sequence 
databases already exists, but full utilization of 
these resources is limited by interoperability and 
access issues (Blasiak et al., 2023). However, 
some of this biodiversity information may be 
provided to the CHM as an outcome of utiliza-
tion or as part of the other BBNJ framework ele-
ments of EIA, ABMTs or CBTMT.

Treaty) and the World Health Organization’s 
World Health Assembly for the Pandemic 
Influenza Preparedness (PIP) Framework 
(Kachelriess et al., 2025; WHA, 2011). Each 
of these fora have grappled with loopholes in 
their ABS frameworks caused by the demateri-
alizations of the genetic resource (see Lawson 
et al., 2025).

The definition and scope of DSI in the BBNJ 
Agreement will develop concurrently with other 
international ABS fora. In December 2022, 
the CoP to the CBD agreed as part of the GBF 
that DSI on genetic resources needs a distinc-
tive solution for benefit sharing (UNEP, 2022b, 
para 3). It outlined principles and a process to 
further develop and operationalize a multilateral 
mechanism, including a global fund (paras 9 
and 16). These principles included being ‘effi-
cient, feasible and practical’, ‘generate more 
benefits…than costs’, ‘not hinder research and 
innovation’, ‘be consistent with open access to 
data’, ‘be mutually supportive of other access 
and benefit sharing instruments’ and ‘take into 
account the rights of indigenous peoples and 
local communities, including with respect to the 
traditional knowledge associated with genetic 
resources that they hold’ (para 9). Most of the 
practicalities of the mechanism are yet to be 
decided, including how it will manage DSI that 
falls within scope of other ABS mechanisms, 
including BBNJ (Scholz et al., 2023, 2024). 
However, the CoP to the CBD decision had a 
major influence on the compromises reached at 
the last IGC to include DSI within scope (de la 
Concepción, 2024), with most of the practicali-
ties to be determined by the CoP to the BBNJ 
Agreement, including the definition and scope 
of DSI.

The CoP to the CBD did not define the 
scope of DSI under the DSI multilateral 
mechanism. However, the 2020 report to the 
Ad Hoc Technical Expert Group on Digital 
Sequence Information on Genetic Resources 
on the scope of digital sequence information 
is often cited as a guide for categorizing four 
main categories from most narrow to broadest:
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scope and application of this provision during 
the IGCs that sheds light on the intent of the 
final provision. From IGC1, there were sug-
gestions that the prior informed consent (PIC) 
‘of indigenous and local communities whose 
traditional knowledge was used to unlock the 
value of marine genetic resources should also 
be sought,’ but no attempt to define the term 
‘traditional knowledge’ in the text (UNGA, 
2018a, p. 22). By IGC3, there was ongoing 
debate about whether a provision should relate 
to traditional knowledge generally or be con-
fined to knowledge ‘that is useful for unlock-
ing the value’24 of MGR. At IGC3, there was 
still debate about whether the scope of the tra-
ditional knowledge provision should extend 
to both access and benefit sharing (see UNEP, 
2019b). The draft text discussed at IGC4 had 
a stand-alone provision on access (not ben-
efit sharing) that introduced language ‘asso-
ciated with’ MGRs, but with ongoing debate 
about whether it related to MGRs ‘collected’ 
or ‘accessed’ in ABNJ (draft art 10bis UNEP, 
2019d). Between IGC 3 and IGC4, the lan-
guage in the provision departed from the rest 
of Part II concerning MGR ‘of’ ABNJ by 
instead using MGR ‘in’ ABNJ, with no expla-
nation in the President’s report for the change 
in meaning. The key terms in article 13 remain 
undefined—‘traditional knowledge associated 
with marine genetic resources in areas beyond 
national jurisdiction’, ‘Indigenous Peoples and 
local communities’, ‘free, prior and informed 
consent or approval and involvement’ of these 
IPLCs and ‘mutually agreed terms’ and ‘access 
to and use of’.

BBNJ treaty bodies will need to clarify the 
subject matter scope of the traditional knowl-
edge obligation. Like the CBD and Nagoya 
Protocol, ‘traditional knowledge’ is undefined in 
the BBNJ Agreement and is likely to be deter-
mined under national laws or by the Indigenous 
Peoples and local community that holds it. The 
CBD’s use of the term ‘knowledge, innovations 

A key gray area for the CoP to consider is 
how to balance open access to and sharing of 
DSI on MGR of ABNJ with the protection of 
traditional knowledge associated with those 
MGR and the protection of Indigenous rights 
and data sovereignty (see Sect. 2.2 above) that 
is increasingly acknowledged in a range of inter-
national fora, including the WIPO and human 
rights organizations (see Sect. 3.4 below). BBNJ 
treaty bodies will need to explain how DSI fits 
within scope of the article 13 traditional knowl-
edge obligation, and if not, explain why not. As 
the following section argues, there is consider-
able uncertainty around the scope of the tradi-
tional knowledge obligation.

3.3.4  Traditional Knowledge

Article 13 Traditional Knowledge 
of Indigenous Peoples and Local 
Communities Associated with Marine 
Genetic Resources in Areas Beyond 
National Jurisdiction

Parties shall take legislative, adminis-
trative or policy measures, where relevant 
and as appropriate, with the aim of ensur-
ing that traditional knowledge associated 
with marine genetic resources in areas 
beyond national jurisdiction that is held by 
Indigenous Peoples and local communities 
shall only be accessed with the free, prior 
and informed consent or approval and 
involvement of these Indigenous Peoples 
and local communities. Access to such tra-
ditional knowledge may be facilitated by 
the Clearing-House Mechanism. Access 
to and use of such traditional knowledge 
shall be on mutually agreed terms.

The BBNJ Agreement has a stand-alone article 
13 on access to traditional knowledge, which 
follows the Nagoya Protocol system of prior 
informed consent and mutually agreed terms 
for access, but no overt provisions on benefit 
sharing (see Pena-Neira and  Coelho, 2025). 
There was considerable debate about the 

24 See bracketed text in draft text May 17, 2019, draft 
article 10(6) UNEP (2019c).
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collection activities (Pena-Neira and  Coelho, 
2025). However, this may be contrary to other 
international agreements such as the United 
Nations Declaration on the Rights of Indigenous 
Peoples (UNGA, 2007), many national laws and 
IPLC protocols that treat Indigenous knowledge 
as a system without an artificial demarcation 
between the physical and intangible components 
of biological forms (Lawson et al., 2024b). This 
may create a significant loophole for misappro-
priation of knowledge if people use traditional 
knowledge as a research lead for further devel-
opment of genetic properties using genomic data 
techniques instead of the physical materials.

BBNJ treaty bodies will need to clarify the 
geographical and temporal scope of the tra-
ditional knowledge obligation. Early drafts 
included the terms MGRs ‘collected’ or 
‘accessed’ in ABNJ. While the rationale for 
using the term ‘in’ instead of ‘of’ MGR is not 
documented in the President’s report, it suggests 
an intent to limit the scope of the obligation to 
knowledge associated with MGRs actually col-
lected from ABNJ, rather than MGRs whose 
known distribution is in ABNJ. The only other 
instance of the preposition ‘in’ is for the activ-
ity ‘collection in situ’ of MGR in ABNJ (art 
12). This suggests a restrictive geographical and 
temporal scope requiring a demonstrated link 
between the traditional knowledge and identifia-
ble MGR located in ABNJ at the time of the col-
lection activity before the obligation is triggered. 
Under this restrictive interpretation, the obliga-
tion would apply in circumstances where tradi-
tional knowledge is used to find or target MGR 
located within ABNJ for investigating certain 
characteristics of the MGR or for understanding 
MGRs, species and ecosystems located within 
ABNJ. It might not apply in circumstances 
where previously collected MGR of ABNJ are 
subject to ‘utilization’ (see Sect. 3.4 on temporal 
scope) because one reading of the text is that it 
is confined to the collection activity. The use of 
the term ‘use of’ traditional knowledge instead 
of the defined trigger ‘utilization of’ is a further 
indication that drafters intended to confine scope 
to the collection activity. The obligation pro-
vides that ‘access to and use of such traditional 

and practices’ relates to biodiversity at the eco-
system, species and genetic levels (CBD art 
8(j) and annex I), whereas the Nagoya Protocol 
more narrowly confines its use to ‘traditional 
knowledge associated with genetic resources 
(emphasis added) (Nagoya Protocol art 7)’. 
The final BBNJ Agreement treaty text has been 
similarly confined to ‘traditional knowledge…
associated with’ MGRs in ABNJ, but also adds 
a new spatial component (i.e., the connection 
with ABNJ). Negotiating countries settled on 
‘associated with’ rather than ‘useful for unlock-
ing the value’ of MGRs as in earlier drafts (A/
CONF.232/2019/6 draft art 10(6)), arguably 
removing the need for proving a causal link 
between the use of the knowledge and the value-
add in the product or process that is based on 
MGR in ABNJ.

The breadth of the requisite ‘association’ 
between traditional knowledge and MGRs is 
unclear in the text. Mulalap et al. (2020) argue 
that there are three main types of traditional 
knowledge of particular relevance to the BBNJ 
Agreement. These are: ‘traditional knowl-
edge based on the connectivity of species and 
marine processes (active and passive) between 
ABNJ and coastal waters; traditional knowledge 
emerging from environmental management best 
practices in coastal waters that can be models 
for similar measures in ABNJ; and traditional 
knowledge derived from traditional instrument-
free navigation between coastal communities 
and across ABNJ’ (Mulalap et al., 2020). The 
extent to which these categories fall within 
scope of article 13 is unclear, but the removal 
of the requirement for ‘unlocking the value of 
MGRs’ in earlier drafts suggest it is broader than 
only traditional knowledge about the genetic 
attributes of the MGR, but also includes tradi-
tional knowledge about activities and obser-
vations associated with MGR, or knowledge 
systems may even treat the MGRs themselves 
as traditional knowledge (Lawson et al., 2024b). 
Significantly, as DSI is not included in the MGR 
definition, the absence of DSI as subject mat-
ter in the traditional knowledge obligation sig-
nals the intent of drafters to confine the scope 
of the obligation to the physical materials or 
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sharing conditions, but benefit sharing is not 
required under article 13 traditional knowledge 
obligation, nor the benefit sharing mechanism 
under article 14.

In practice, it will be up to Parties to interpret 
the scope and application of traditional knowl-
edge under article 13 according to their national 
laws and circumstances. However, BBNJ treaty 
bodies may consider providing guidance, in 
partnership with IPLCs, on the intended geo-
graphical, temporal and subject matter scope of 
access to and use of traditional knowledge asso-
ciated with MGR in ABNJ for a more consistent 
approach during implementation. The ‘construc-
tive ambiguity’ poses a major challenge for 
Parties to take legislative, administrative and 
policy measures with respect to traditional 
knowledge associated with MGR in ABNJ and 
to close loopholes for compliance in non-Party 
States, given the absence of user compliance 
measures in the BBNJ Agreement that would 
complement the Nagoya Protocol approach to 
PIC and MAT.

3.3.5  Activities with Respect 
to MGR: Collection, Utilization 
and Access

‘“Collection in situ” in relation to marine 
genetic resources, means the collection or 
sampling of marine genetic resources in 
areas beyond national jurisdiction’

‘“Utilization of marine genetic resources” 
means to conduct research and development 
on the genetic and/or biochemical composi-
tion of marine genetic resources, including 
through the application of biotechnology, as 
defined in paragraph 3...’

‘“Biotechnology” means any techno-
logical application that uses biological 
systems, living organisms, or derivatives 
thereof, to make or modify products or 
processes for specific use.’

“Access”—undefined.
“Derivatives”—undefined.
“Sampling”—undefined.

knowledge shall be on mutually agreed terms’, 
indicating that ‘use’ is qualified by ‘access’, so 
that you need ‘access’ before ‘use’. This narrow 
interpretation, however, may lead to loopholes, 
inequity and misappropriation of traditional 
knowledge associated with MGR because the 
‘utilization’ activity may be outside scope 
of national ABS laws under both the BBNJ 
Agreement and Nagoya Protocol frameworks. 
A broader interpretation is that the obligation is 
triggered by access to the knowledge and/or use 
of the knowledge associated with MGR whose 
known distribution is ABNJ, and not restricted 
by the collection activity, nor the temporal con-
siderations for retrospectivity concerning ‘uti-
lization’. It is unclear how both the narrow and 
broad interpretations might work in practice, but 
Parties would benefit from guidance by the CoP 
in their interpretation (see Rabone et al., 2025).

Other key terms in article 13 are construc-
tively ambiguous to ensure Parties can imple-
ment their obligations in accordance with their 
own circumstances. The definition of IPLCs 
and ‘free, prior and informed consent’ (FPIC) 
are undefined and may be determined under 
national law, and emerging international prac-
tices such as FPIC under UNDRIP. Recognizing 
that procedures for identifying the correct tra-
ditional knowledge holders and procedures for 
FPIC may vary considerably under national laws 
(Aime & Robinson, 2023), early drafts of the 
text suggested the CHM ‘may act as an inter-
mediary to facilitate access to such traditional 
knowledge’ (article 10bis UNGA, 2019d). This 
was diluted in the final text as more of a passive 
role for the CHM open access platform to sim-
ply provide links to databases ‘including those 
pertaining to relevant traditional knowledge 
of’ IPLCs [art 51(3)(c)], rather than an active 
or intermediary role. The BBNJ treaty bodies 
will need to clarify how the BBNJ framework 
deals with traditional knowledge already in the 
public domain or where the traditional knowl-
edge holder cannot be found. Like the Nagoya 
Protocol, ‘mutually agreed terms’ (MAT) is not 
defined. MAT generally means agreed terms and 
conditions as the basis of the consent for access 
to the knowledge, which may include benefit 
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‘Collection in situ’ comprises two activi-
ties—collection and sampling—which are not 
defined and can assume their ordinary mean-
ing. ‘In situ’ is not defined but the CBD defines 
‘in situ conditions’ as ‘where genetic resources 
exist within ecosystems and natural habitats…’ 
(art 2), which may assist with interpretation 
in the BBNJ context. Collection could include 
taking the physical materials from the marine 
environment. The undefined term ‘sampling’ 
may relate to the activity of taking samples 
(which depends on the meaning of samples as 
outlined in Sect. 3.2 above) and other activi-
ties like identifying or verifying MGR from the 
batch collection. It may be a term broad enough 
to include environmental DNA (eDNA) tech-
nologies autonomous in situ monitoring, such as 
using eco-genomic sensors which allow in situ 
genetic analysis without retaining the physi-
cal samples (Hansen et al., 2020).  Use of the 
term MGRs ‘in’ ABNJ instead of MGRs ‘of’ 
ABNJ combined with the link between ‘collec-
tion’ and ‘in situ’ indicates a temporal and geo-
graphical requirement, so that the collection or 
sampling that triggers obligations under the col-
lection notification do not apply to collection 
of MGR of ABNJ from ex situ (or in situ) con-
ditions within national jurisdiction. However, 
there is uncertainty about whether ‘sampling’ 
used in its ordinary scientific meaning includes 
gathering information about the MGRs without 
actually gathering physical materials. This inter-
pretation could extend the collection notification 
to the collection of MGR and DSI on MGR of 
ABNJ, subject to confirmation from the CoP 
(Humphries et al., 2025a).

A major innovation of the BBNJ Agreement 
is its BBNJ Identifier that will be automatically 
generated by the CHM upon prior notifica-
tion of the collection in situ (see Sect. 2.1). The 
term BBNJ Identifier is undefined. Chapters 
5, 6, 7, 12  and  14 of this edited collection go 
into detail about the interpretation and poten-
tial operation of this innovation.25 Its meaning, 

Part II of the BBNJ Agreement regulates ‘activi-
ties with respect to’ MGR and DSI on MGR of 
ABNJ (arts 10 and 11). Article 10 is analyzed 
in Sect. 3.4 below, and article 11 is analyzed 
extensively in Chap. 5 of this edited collection 
(Humphries et al., 2025a). To understanding 
the meaning of activities within the scope of 
the agreement, this section focuses on the defi-
nitions of the main activities that are regulated 
under Part II, namely ‘collection in situ’, ‘utili-
zation of marine genetic resources’ and ‘access’ 
to MGR and DSI in repositories and databases.

To understand regulated activities in the final 
text, it is helpful to outline the activities that 
evolved or were removed during the years of 
negotiation. The President’s Aid to Discussions 
for IGC1 raised questions about the way 
‘access’ would be addressed, if at all (UNGA, 
2018c, p. 4). If access were to be regulated, 
there were two models proposed—a licensing 
or permit-based model or a notification-based 
model and terms and conditions for regulated 
access including capacity building, transfer of 
marine technology, access to samples and con-
tributions to benefit sharing (2018a, p. 22). By 
IGC2, there continued to be disagreement about 
whether to regulate access and different views 
about whether to address all activities or access 
for certain purposes only (UNGA, 2019a, p. 8). 
During IGC3, a contentious issue concerned 
the ‘definition of “access”, as views differed on 
whether this referred to the collection of marine 
genetic resources in situ or also to access ex situ 
and in silico’ (UNGA, 2019b, p. 6). The final 
agreed model was the notification-based model 
with a range of terms and conditions attached to 
activities relating to ‘collection in situ’ and ‘uti-
lization of marine genetic resources’ (art 12). 
While the subject matter activity of ‘access ex 
situ’ was removed as an access modality, lan-
guage concerning ‘access’ to MGR and DSI 
in repositories and databases remained and 
was narrowed to only refer to specific report-
ing requirements of relevance to information 
sharing and future benefit sharing modalities 
(Humphries et al., 2025a). The term ‘access’ was 
also retained for the traditional knowledge obli-
gation (see Sect. 3.4 above).

25 Broggiato et al. (2025), Humphries et al. (2025a), 
Langlet and Vadrot (2023), Lawson et al. (2024a, b, 
2025), Rabone et al. (2025).
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Understanding how derivatives will be man-
aged under the framework will depend on its 
relationship to the activity of ‘utilization’. 
‘Utilization’ means ‘to conduct research and 
development on the genetic and/or biochemical 
composition of marine genetic resources, includ-
ing through the application of biotechnology” 
(art 1(14)). This means the type of use that falls 
within scope of the notification trigger is some 
form of investigation into the properties of the 
MGR—the genetic or biochemical composition. 
The CoP would need to give guidance to users 
about the types of activities that may fall within 
this category; activities of genetic manipulation 
would clearly fall within scope, but so might 
other activities that investigate the genetic or 
biochemical composition, such as taxonomic or 
conservation research, although characterisation 
activities (e.g. identification of MGR from the 
batch collection) are more likely to fall within 
'sampling' activities of the collection in situ 
activities and associated notifications. The CoP 
may need to review the application of the ‘uti-
lization’ notification to ensure that it supports 
(and does not deter) conservation research for 
marine biodiversity of ABNJ through light touch 
reporting under article 12(8). MGR derivatives 
fall within scope of the utilization notifica-
tion if the ‘utilization’ involves ‘biotechnology’ 
which means ‘a technological application that 
uses biological systems, living organisms, or 
derivatives thereof, to make or modify products 
or processes for specific use’ (art 1(3)). In other 
words, derivatives are not included in the MGR 
definition and are only brought into the notifica-
tion system when ‘biotechnology’ is involved as 
a form of utilization. This suggests that there is a 
different threshold for derivatives than for MGR 
concerning the type of activity that falls within 
utilization—i.e., for the purpose of making or 
modifying products or processes for specific 
use, rather than simply investigating composi-
tion. Subject to confirmation from the CoP, the 
‘utilization’ trigger for derivatives (as opposed to 
MGR or DSI) might not extend to pure research 
or mere investigation into genetic or biochemi-
cal composition but instead requires some form 
of human intervention or manipulation before 

scope, form and procedures will need to be 
clarified by BBNJ treaty bodies at the time the 
treaty enters into force, if not before by the 
Preparatory Commission.

Regarding ‘utilization of marine genetic 
resources’, the final text uses language identi-
cal to the definitions of ‘utilization’ and ‘bio-
technology’ in the Nagoya Protocol (Nagoya 
Protocol art 2). The June 2022 draft text had 
another option that extended ‘utilization’ to 
‘information on’ MGRs (UNGA, 2022b, draft 
art 1). Delegates removed information compo-
nents from the final definition and instead clari-
fied under the substantive obligations (e.g., art 
12(8)) the circumstances under which ‘utiliza-
tion’ extends to DSI. The August 2022 draft text 
added the term ‘and commercialization’ at the 
end of the definition (UNGA, 2022c, draft art 
1), which could have been interpreted as mean-
ing only R&D commercial purposes fall within 
scope of utilization. Its removal in the December 
2022 draft and final text signaled that the activ-
ity of ‘utilization’ would capture both com-
mercial and non-commercial uses of MGRs 
in R&D. This is clear for example in article 
12(8), which uses the inclusive term ‘utilization, 
including commercialization’ as a trigger for 
notification.

As in the Nagoya Protocol, the only men-
tion in the BBNJ Agreement of derivatives 
falling within scope of subject matter is in the 
definition of ‘biotechnology’, which arguably 
is associated with the activity of ‘utilization’ 
and not the activity of collection. This means 
that unless the definition of MGR is inter-
preted broadly to include derivatives of MGR 
(see Sect. 3.2 above), the notification obliga-
tions triggered by the activity of collection as 
well as access provisions relating to MGR and 
DSI in repositories would arguably not apply 
to the derivatives of MGR. Given the consist-
ency between the Nagoya Protocol and the 
BBNJ Agreement in the definitions for ‘utili-
zation’ and ‘biotechnology’, the considerable 
body of knowledge analyzing the scope of 
these terms, including their application to syn-
thetic biology, may be relevant for interpreting 
the treaty text.
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Part II provisions (as denoted by the name of the 
ABS Committee under art 15) but not a similar 
approach to ‘access’ (other than for article 13 
on traditional knowledge, see Sect. 3.4 above). 
The term ‘access’ is used in article 12 notifica-
tion obligation and article 14 benefit sharing 
obligation. Like the CBD and Nagoya Protocol, 
the term ‘access’ is undefined in the treaty text. 
Article 12 uses access in the context of:

• repository and database aggregate reports 
on access to MGRs and DSI for the ABS 
Committee, which will contribute to the 
benefit sharing system (see Broggiato et al., 
2025); and

• Party information about modalities envisaged 
for access to MGRs and DSI being ‘utilized’ 
within its jurisdiction.

Article 14 uses access in the context of:

• depositing MGR and DSI that are the subject 
of ‘utilization’ in publicly assessable reposi-
tories (for subsequent ‘access’ by others);

• non-monetary benefits being shared in the 
form of access to samples, sample collections 
and DSI in accordance with international 
practice; and

• access to MGRs and DSI in repositories and 
databases being subject to reasonable condi-
tions including reasonable costs associated 
with providing access to the MGR, data or 
information and opportunities for access on 
fair and most favorable terms to researchers 
and research institutions from developing 
States.

While ‘access’ is undefined, it is clearly distinct 
from the ‘utilization’ activity triggering notifica-
tion obligations.

In summary, the activity of ‘collection in situ’ 
is bounded by geographical scope of being an 
activity conducted in ABNJ, although the extent 
to which it applies to DSI on MGR of ABNJ 
collected or sampled directly from ABNJ is 
uncertain. The use of the term ‘access’ gener-
ally refers to third party or subsequent access to 
MGRs or DSI held by repositories and databases 

it triggers the notification (see Rabone et al., 
2025).

Neither the MGR definition, ‘utilization’ defi-
nition nor substantive treaty provisions provide 
guidance about the extent to which an MGR or 
derivative needs to be present in a MGR product 
for notification and benefit sharing obligations 
to apply to activities producing that product. For 
example, genetically engineered AquAdvantage 
Salmon was produced by micro-injecting a 
promoter from an ocean pout antifreeze pro-
tein gene and a protein-coding sequence from 
a Chinook salmon growth hormone into wild 
Atlantic salmon fertilized eggs (Fletcher et al., 
1988). These inputs played a functional role in 
the final MGR product by expressing the traits 
for which they were selected. If, however, the 
promoter from the ocean pout collected from 
the High Seas (Northwestern Atlantic Ocean) 
was simply present in the final invention but not 
expressed or ‘switched on’ to perform its func-
tion, would this require notification of ‘utiliza-
tion’ of MGR under article 12? While this is an 
issue not clarified under the CBD’s approach to 
ABS, there may be some guidance from other 
areas of law such as intellectual property. For 
example, some early European court decisions 
indicated that a patented product may only 
attract protection when a patented trait is per-
forming its function at the time of the alleged 
infringement (rather than simply being present 
in the patented product).26 This is a moving area 
of law and policy at national and international 
levels. For consistency in approaches to imple-
menting utilization notification requirements, it 
will be necessary for BBNJ treaty bodies to pro-
vide clarification or advice on a similar bench-
mark for determining the reach of the treaty 
obligations with respect to ‘utilization’ of MGRs 
and DSI.

Although the BBNJ Agreement has a unique 
system of notification and benefit sharing, it 
incorporates the CBD’s concept of ABS through 

26 Humphries (2015) at 213, citing Monsanto Technology 
LLC v Cefetra BV (C-428/08)[2010] E.C.R. 1-6765; 
[2012] 3 C.M.L.R. 7 at [50].
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‘Fishing and fishing-related activities’ are 
undefined in the text. Much of the discussion for 
this exclusion centered on harvest fisheries, par-
ticularly with respect to the mandate of Regional 
Fisheries Management Organisations (RFMOs) 
(IISD, 2019) but with very little, if any, refer-
ence to aquaculture activities on the high seas. 
As technologies become more accessible, open 
ocean aquaculture, including automated roaming 
sea cages in high seas areas (Wei et al., 2020) 
may become more common. Aquaculture may 
be the subject of R&D located within ABNJ 
into the genetic or biochemical composition of 
MGR through for example breeding or biotech-
nology for bio-solutions to climate change or the 
culture of organisms for pharmaceutical leads 
(Jones et al., 2022). The BBNJ Agreement in 
part addresses the regulatory vacuum for high 
seas aquaculture through its ABMT, EIA and 
CBTMT frameworks, but the ambiguity about 
whether the activity is excluded or included in 
Part II creates uncertainty concerning collection, 
utilization and benefit sharing from high seas 
aquaculture (Humphries, 2017). If it is excluded, 
‘collection in situ’ and ‘utilization of MGRs of 
ABNJ’ might continue to be governed in accord-
ance with the freedom of the high seas with 
the benefits flowing to the technologically rich 
countries. If it is included, BBNJ treaty bodies 
would need to clarify how the notification and 
monitoring systems would apply because there 
may be ‘utilization’ of MGRs within ABNJ 
without ‘collection in situ’ to which the BBNJ 
Identifier attaches. The activity does not fall 
within the lineal model of R&D biodiscovery 
envisaged by the drafters, which complicates 
treaty implementation (Rabone et al., 2025).

The second exclusion relates to ‘fish or other 
living marine resources’ which are also not 
defined. The text reflects the use of the term in 
UNCLOS of ‘living resources’, which is not 
defined but has a broader meaning than bio-
logical resources, genetic resources or genetic 
material with functional units of heredity (see 
Deplazes-Zemp, 2018). The wording clarifies 
that the exception only applies to collection 

(which may be intermediaries or users of MGR 
or DSI). In contrast, the activities relevant for 
notification and benefit sharing are carried out 
by the original researchers/entities (for collec-
tion activities) and the original or downstream 
users of MGRs and DSI (for ‘utilization’ activi-
ties). However, unless the BBNJ treaty bodies 
clarify the terms ‘access’, ‘sampling’ and the 
extent to which an MGR or derivative needs to 
be present in a MGR product or process for ‘uti-
lization’ to apply, there may be a similar patch-
work approach to regulating MGR and DSI on 
MGR of ABNJ as that under national ABS laws 
(see Humphries et al., 2021a).

3.3.6  Exclusions from Scope

The application and wording of exclusions from 
scope of Part II was the subject of considerable 
debate throughout each of the IGCs. In accord-
ance with articles 10(2) and (3), Part II obliga-
tions do not apply to:

• ‘Fishing regulated under relevant interna-
tional law and fishing-related activities’; or

• ‘Fish or other living marine resources known 
to have been taken in fishing and fishing-
related activities …[from ABNJ, except 
where they are] regulated as utilization under 
this Part’; or

• A Party’s military activities including mili-
tary activities by government vessels and air-
craft engaged in non-commercial service.

One of the most contracted debates concerned 
the treaty’s application to fish and fishing-related 
activities, within the broader debate around ‘not 
undermining’ other IFBs (see Sect. 2.3). The 
concern was that the MGR framework could 
undermine the status quo in relation to the 
extensive regulatory and governance of harvest 
activities and the trade of fish and other organ-
isms as a commodity under UNCLOS and a 
range of other international agreements (IISD, 
2019, see Marciniak, 2017).
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only be carried out exclusively for peaceful pur-
poses [art 11(7), but it is silent with respect to 
‘collection’ activities]. There is little, if any, data 
about how much commercial or non-commercial 
MGR research is undertaken by government 
vessels, and there are several questions of inter-
pretation requiring further clarity from the CoP 
for the military exemption, including:

• What are the factual and legal differences 
between government research activities, law 
enforcement activities and military activities?

• To what extent do Part II ‘collection’ require-
ments apply to a Party’s non-military activi-
ties by government vessels?

Depending on the answer to these and other 
questions, it is likely that there will continue to 
be little transparency around the use of govern-
ment military vessels and aircraft for research 
activities in ABNJ.

In summary, the exclusions from scope were 
the subject of highly sensitive and protracted 
negotiations to ensure that Part II did not restrict 
existing or future (harvest) fishing activities 
and government military activities. To reduce 
the scope of both exemptions, the text outlines 
qualifiers concerning ‘utilization’ of MGR and 
DSI on MGR of ABNJ. Rather than clarify how 
the exemptions might operate in practice, these 
qualifiers raise further questions about the nature 
and scope of activities to which the exclusions 
apply. Given their sensitive subject matter, it is 
likely that clarity from the CoP will be tied up in 
discussions for years to come.

3.4  Temporal Scope (Article 10)

Article 10: Application

Article 10(1): The provisions of this 
Agreement shall apply to activities with 
respect to marine genetic resources and 
digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction collected and generated after 

activities and not for the purpose of ‘utiliza-
tion’. The reason for this is to avoid the loophole 
where organisms are originally collected for the 
purpose of harvest but then later used for R&D 
into genetic properties that falls within the noti-
fication mechanism under article 12(8).

Previous drafts excluded the ‘use of biologi-
cal resources as a commodity’ [e.g., UNGA, 
2022b, draft art 8(2)], which would have clari-
fied that MGRs only fall within scope of Part II 
if they are being used for R&D for their genetic 
attributes (not as a bulk commodity for trade). 
Similar ambiguity in the CBD and Nagoya 
Protocol has led to a variety of approaches under 
national ABS laws that extend the reach of some 
laws to biotrade activities and not only R&D 
of their genetic attributes (Humphries et al., 
2021a). Clarification from BBNJ treaty bodies 
about how the BBNJ Agreement manages bio-
logical resources used as a commodity (outside 
the fisheries context) will be relevant to clarifi-
cation of the ‘utilization’ definition and clarifica-
tion about whether the ‘value’ in the definition 
of MGRs relates to the physical material or the 
genetic information (attributes) that is useful for 
the R&D activity (see Sect. 3.2 above).

Finally, the exclusion for a Party’s military 
activities including those undertaken by gov-
ernment vessels and aircraft engaged in non-
commercial service was a sensitive issue during 
negotiations, due to its relevance to national 
security and for exercising sovereignty and sov-
ereign rights. UNCLOS has similar exclusions 
or special treatment of military or government 
vessels (e.g., art 298), with ongoing cases about 
interpretation, including the extent to which a 
relevant activity is a military activity or a law 
enforcement activity (Shi, 2024). Article 10(3) 
read in conjunction with article 4 means that the 
MGR framework applies to government vessels 
but not to military vessels or government ves-
sels being used for military activities, although 
Parties must ensure that ‘these vessels or aircraft 
act in a manner consistent, so far as is reason-
ably and practicable, with this Agreement’ (art 
4). Part II obligations with respect to the ‘utili-
zation’ of MGR and DSI ‘shall apply to a Party’s 
non-military activities (art 10(3)), which can 
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treaty with respect to that party’ (art 28). This 
means that even without relying on the opt-out 
clause, the BBNJ Agreement only creates obli-
gations that apply after entry into force for that 
Party (prospectively). Retrospectivity or other-
wise for the ‘utilization’ provisions will depend 
on how the Party implements their obligations 
under national law.

The question of whether new and contin-
ued uses of previously accessed genetic mate-
rials fall within scope of the CBD and Nagoya 
Protocol’s framework has generated much 
uncertainty for Parties in their implementation 
of their obligations under national ABS laws 
(Greiber et al., 2012). One argument for retro-
spectivity is that the R&D pipeline for biological 
leads can be at least 20 years. Confining scope 
only to uses from the date the BBNJ Agreement 
came into force would mean that few benefits 
would flow into the mechanism in the next 20 or 
30 years, undermining the effectiveness of Part 
II (de la Concepción, 2024). Also experience 
from other international ABS frameworks has 
shown that not including previously accessed 
materials within the scope of the measures that 
focus on ‘utilization’ can create loopholes and 
enforcement challenges.27 Arguments against 
retroactivity include increased cost, resourcing 
and workloads for MGR collections for the spe-
cies collected before the treaty enters into force. 
Rules around prospectivity or retroactivity are 
particularly relevant for DSI, which is usually 
open access and stored in large multinational 
databases, for which the origin of DSI on MGR 
of ABNJ is unlikely to be stated prior to the 
entry into force of the BBNJ Agreement (Scholz 
et al., 2024).

The agreed compromise to include an opt 
out for retrospectivity also creates a practical 
dilemma for the research community as there 
will be different regimes applying to MGR 
and DSI on MGR of ABNJ, creating confusion 
for reporting and benefit sharing requirements 

the entry into force of this Agreement for 
the respective Party. The application of 
the provisions of this Agreement shall 
extend to the utilization of marine genetic 
resources and digital sequence informa-
tion on marine genetic resources of areas 
beyond national jurisdiction collected or 
generated before entry into force, unless 
a Party makes an exception in writing 
under article 70 when signing, ratifying, 
approving, accepting or acceding to this 
Agreement…

Early in the negotiating process, there was 
agreement about the importance of including 
language on the temporal scope of the BBNJ 
Agreement (UNGA, 2019b, p. 6).Previous drafts 
of the current article 10 did not clarify the tem-
poral scope. Until IGC4, there were discussions 
about whether MGR (and associated DSI) col-
lected before the entry into force of the BBNJ 
Agreement, but accessed afterward would fall 
within scope (UNGA, 2019b, p. 6). As a last-
minute deal to get the treaty over the line, coun-
tries agreed that: (a) MGR and DSI on MGR 
that are collected from ABNJ will apply after the 
entry into force of the relevant Party (i.e., regu-
lated under national law); but (b) those previ-
ously collected or generated prior to entry into 
force will fall within scope if they fall within the 
BBNJ Agreement’s provisions on ‘utilization’, 
but that countries can opt out of creating meas-
ures or complying with this aspect of retrospec-
tivity. Unlike (a), category (b) does not specify 
the relevant date as entry into force ‘for the 
respective Party’, indicating that the utilization 
provisions will apply to MGR/DSI collected/
generated prior to the date the BBNJ Agreement 
enters into force (rather than the date the rel-
evant Party regulating ‘utilization’ becomes a 
Party). The Vienna Convention on the Law of 
Treaties provides that unless a different intention 
appears from the treaty, ‘its provisions do not 
bind a party in relation to any act or fact which 
took place or any situation which ceased to exist 
before the date of the entry into force of the 

27 See e.g. CITES Resolution Conf. 13.6 (Rev.CoP18), 
preambular paragraph 2; CITES SC Doc. SC.41.12, para-
graphs 38 and 39.
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require careful consideration by policy mak-
ers about how to not only navigate the temporal 
scope but understand how the temporal aspects 
are affected by subject matter and jurisdictional 
scope. Clarification by the CoP on the scope of 
its temporal provisions will be crucial, because 
questions remain about the extent to which it 
applies to ‘access’ to MGR and DSI in reposito-
ries (which is a distinct subject matter category 
to ‘utilization’—see Sect. 3.5) and traditional 
knowledge associated with MGR in ABNJ. For 
example, would retrospectivity apply if tradi-
tional knowledge is ‘accessed’ during the ‘uti-
lization’ activity about MGR collected prior to 
entry into force of the BBNJ Agreement for a 
given Party (see Sect. 3.4 above)? Answers to 
these and other questions may have significant 
consequences for shaping how rights are pro-
tected and benefit sharing is achieved under the 
BBNJ Agreement.

3.5  Conclusion

In contrast to ABS measures for MGR, DSI and 
traditional knowledge under the CBD/Nagoya 
Protocol bilateral (sovereignty) approach 
that accommodates national circumstances, 
the BBNJ Agreement’s multilateral approach 
depends on having a consistent interpretation of 
scope and definitions. A common or consistent 
language reduces loopholes and conflicts about 
the jurisdiction and subject matter, including 
activities, governed under the notification, trans-
parency and benefit sharing schemes. The above 
analysis raises key legal loopholes for clarifica-
tion by BBNJ treaty bodies, some of which may 
have an impact on substantial obligations, some 
of which may create minor points of confusion 
about how the framework may operate and some 
may be dismissed as mere semantics. Table 3.1 
summarizes some of the key issues for clarifi-
cation by BBNJ treaty bodies from the analysis 
in this chapter. On the other hand, the BBNJ 
treaty bodies and Parties may prefer to main-
tain the ‘constructive ambiguity’ of some of the 
provisions that can offer space for advancing 
the interests of Parties as they implement their 

(Rabone et al., 2025). There is no guidance 
about how retrospectivity relates to MGR col-
lected prior to UNCLOS, given the BBNJ 
Agreement is an implementing agreement of 
UNCLOS. In some cases, there may be multi-
ple regimes and rules applicable to utilization 
of the same MGR of ABNJ in collections (or 
DSI on MGR of ABNJ in databases) in differ-
ent countries, depending on the date that each 
of the Parties interpret and apply the retroactiv-
ity provision from a range of possible options. 
Obligations associated with ‘utilization’ of MGR 
and DSI may apply:

• after the BBNJ Agreement enters into force 
(120 days after 60 Party ratifications);

• after the BBNJ Agreement enters into force 
for that Party (i.e., the date of ratifying it);

• before the BBNJ Agreement enters into force 
but after UNCLOS entered into force;

• before the BBNJ Agreement enters into force 
but after UNCLOS entered into force for that 
Party (i.e., the date of ratifying it);

• before UNCLOS entered into force;
• before UNCLOS entered into force entered 

into force for that Party (i.e., the date of rati-
fying it); and

• on some other date that national law pre-
scribes as the date, which might be different 
for MGR compared with DSI.

The election also means that depending on how 
a Party ratifies the BBNJ Agreement, the same 
country can have multiple regimes applicable to 
their MGR collections—for example, those col-
lected after BBNJ Agreement, those collected 
between UNCLOS and the BBNJ Agreement 
and those collected prior to the BBNJ 
Agreement. As the BBNJ Identifier will only 
be generated for a collection after the BBNJ 
Agreement enters into force, BBNJ treaty bodies 
will need to clarify how information about MGR 
and DSI under these different temporal condi-
tions will be collected and used by Parties and 
BBNJ treaty bodies.

In summary, temporal scope of Part II of the 
BBNJ Agreement will be the subject of much 
policy discussion for years to come. It will 
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Table 3.1  Key issues for further clarification by BBNJ treaty bodies

Scope aspect Key issues for further clarification by BBNJ treaty bodies

Jurisdictional scope—geographical Is the trigger for MGR of ABNJ the known distribution of the MGR or do the 
obligations require evidence that product of R&D incorporated (or mate-
rially/directly based on) the MGR actually sourced from ABNJ (even if its 
known distribution is also AWNJ)?

Jurisdictional scope—political How will the principles concerning sovereignty/sovereign rights and 
non-appropriation be implemented in practice, including questions around 
the jurisdictional effects of sea level rise and political issues around data 
sovereignty, including Indigenous data sovereignty?

Jurisdictional scope—legal How will the concept of ‘due regard’ to the rights and legitimate interests 
of coastal States and the interests of other States in ABNJ work in practice, 
including clarification about its effect on ‘utilization’ and ‘access’ to MGRs 
and DSI in repositories and databases?
What is the meaning of the ‘not undermining principle’ in the BBNJ agree-
ment context—not undermining the mandate of instruments, frameworks 
and bodies (IFBs) or not undermining the effectiveness of IFBs, where BBNJ 
agreement might improve the effectiveness of the frameworks but undermine 
their mandate?
How will Part II scope overlap with UNCLOS Marine Scientific Research 
(Part XIII) and development and transfer of marine technology (Part XIV) be 
managed?

Subject matter scope—MGRs and 
derivatives

Are there any consequences for merging the two CBD definitions of genetic 
resources and genetic materials for the MGR definition, thereby confining 
the value of the ‘resource’ to the physical material rather than the genetic 
information it contains for R&D purposes?
How does the definition and scope of MGRs relate to derivatives, synthetic 
biology and organisms discovered in ABNJ extreme environments that may 
not contain functional units of heredity?
What is the meaning of the term ‘sample’ as the subject matter of substantive 
notification and benefit sharing obligations—does it denote the ordinary 
scientific meaning which is broader than the narrow interpretation of MGR of 
physical genetic material with functional units of heredity?

Subject matter scope—DSI What is the scope and nature of ‘digital sequence information’ and how will 
it be managed in practice under the notification, transparency and benefit 
sharing mechanisms? How will: (a) genetic information outside the subset of 
DSI; and (b) Traditional Knowledge associated with DSI on MGR in ABNJ 
be managed under Part II?

Subject matter scope—traditional 
knowledge

What is the scope and nature of ‘traditional knowledge associated with 
marine genetic resources in areas beyond national jurisdiction’? What is the 
geographical and temporal scope and requisite ‘association’ link between the 
knowledge and the MGR ‘in’ ABNJ—how does it relate to previously collec-
ted MGR that are ‘utilized’ within national jurisdiction?

Subject matter scope—activities—
collection in situ

What is the meaning of ‘sampling’ within the definition of ‘collection in situ’ 
and does the scope extend to in situ genetic analysis without the need for 
physical collection?
What is the scope and operation of the BBNJ Standardized Batch Identifier 
that attaches to the pre-collection notification of collection in situ?

Subject matter scope—activi-
ties—‘utilization’ of MGRs

To what extent would the originally collected MGR from ABNJ or its deriva-
tive or its DSI need to be present in a value-added product that is the subject 
or outcome of ‘utilization of MGR’? Does ‘utilization’ refer to all kinds of 
commercial and non-commercial uses of MGR or DSI or only those that 
generate new insights or knowledge?

(continued)
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obligations. Other broader international law con-
cepts such as ‘without prejudice’, ‘due regard’, 
‘non-appropriation’ and the ‘not undermining’ 
principle may be beyond the mandate of the 
CoP and require cooperation and coordination 
between IFBs and evolving State practice.

Some areas of ambiguity require more 
urgent attention than others. A major innova-
tion that is also a vulnerability for effective 
implementation of the regime are the obliga-
tions that reach through to activities of MGR 
of ABNJ and DSI on MGR of ABNJ that occur 
within national jurisdiction, such as ‘utiliza-
tion’ and ‘access’ to MGR and DSI in reposi-
tories and databases or traditional knowledge. 
A priority for clarification of jurisdictional 
and subject matter scope is how the provi-
sions interact with IFBs with a mandate for 
access, utilization and benefit sharing of MGR 
(including their associated DSI and associated 
traditional knowledge) with a geographical dis-
tribution in AWNJ and ABNJ. Resolving these 
issues may be more complicated for DSI and 
traditional knowledge which are the subject 
of ongoing debate in other international fora. 
An associated priority for clarification is how 
the BBNJ Agreement will manage multiple 
temporal scopes for ‘utilization’ of MGR and 

DSI. Other ambiguities relating to collection 
and sampling activities within ABNJ (includ-
ing the BBNJ Identifier) and exclusions from 
scope may be easier to clarify through BBNJ 
treaty body interpretations and guidelines for 
implementation.

Despite ambiguity of meaning and scope of 
some aspects of jurisdiction, subject matter and 
temporal scope, practitioners and policy mak-
ers can apply a commonsense approach to assist 
with implementation until further clarification 
is forthcoming. The intention of Part II of the 
treaty was to fill the governance gaps as outlined 
in its objectives—fair and equitable benefit shar-
ing, building capacity (especially for developing 
countries) to carry out Part II activities, the gen-
eration of knowledge, scientific understanding 
and technological innovation and the develop-
ment and transfer of marine technology. There 
is already a body of knowledge about key terms 
used in the BBNJ Agreement borrowed from 
other international ABS agreements. While pol-
icy makers iron out the detail for implementa-
tion, practitioners might consider aligning their 
collection, utilization and data management 
practices with the clearer aspects of the treaty 
framework, as outlined in this chapter and other 
chapters in this edited collection.

Table 3.1  (continued)

Scope aspect Key issues for further clarification by BBNJ treaty bodies

Subject matter scope—activi-
ties—‘access’ to MGR or DSI in 
repositories or databases

What is the meaning of ‘access’ and does its scope only extend to third party 
or subsequent collection and/or utilization of MGR or DSI if it can demons-
trate a clear link to the original collection of MGR from ABNJ (or is it 
sufficient that its known distribution is ABNJ)?

Subject matter scope—exclusions 
from scope

What is the scope of excluded ‘fish’, ‘other living marine resources’ and ‘fis-
hing-related activities’ and does this extend to for example, all uses of MGR 
as a commodity and high seas aquaculture activities? What are the bounda-
ries of the military activity exemption and how can loopholes be avoided for 
government vessels undertaking research?

Temporal scope Does the opt-out provision for retroactivity of the ‘utilization’ activity obliga-
tions relate to the date the BBNJ Agreement enters into force (120 days after 
60 Parties) or when it enters into force for a given Party and can the same 
country have multiple regimes applicable to their MGR collections, e.g., 
those collected after BBNJ Agreement, those collected between UNCLOS 
and the BBNJ Agreement and those collected prior to the BBNJ Agreement?
How will information about MGR and DSI under these different temporal 
conditions be collected and used by BBNJ treaty bodies and Parties if the 
BBNJ Identifier is only generated for a collection event after the BBNJ 
Agreement enters into force?
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An efficient framework for ABNJ that effec-
tively governs MGR, DSI and traditional knowl-
edge associated with MGR requires a deep 
understanding of jurisdictional, subject matter 
and temporal scope to avoid overlaps with other 
IFBs with competence in areas both within and 
beyond national jurisdiction. Agreement on the 
scope of Part II MGR governance was a spec-
tacular achievement of diplomacy and crea-
tive thinking, considering Part II was the main 
impasse throughout negotiations. The result 
was an ambitious and expansive application of 
scope—where jurisdiction includes activities 
in ABNJ and AWNJ, subject matter includes 
physical MGR samples and DSI and traditional 
knowledge used for a range of activities and 
temporal scope includes prospective and retro-
active components. This expansive scope will 
assist Parties to achieve equity, conservation 
and sustainable use objectives for biodiversity 
beyond national jurisdiction.
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Abstract

An effective implementation of the Part II 
of The Agreement under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond 
National Jurisdiction (BBNJ Agreement) will 
require understanding the relevance of the 
legal interpretation tools referenced in the 
treaty text, as well as those intentionally not 
included (e.g., Vienna Convention on Law 
of Treaties). The Agreement’s Part II pro-
vides a new framework of information and 
benefit sharing of Marine Genetic Resources 

of areas beyond national jurisdiction and 
associated Digital Sequence Information 
and Traditional Knowledge. This chapter 
for the edited collection “Decoding Marine 
Genetic Resource Governance under the 
BBNJ Agreement” explores the three types 
of interpretation tools used in the Agreement: 
(1) preamble, (2) objectives (general and 
subject matter specific) and (3) principles. 
Each legal tool plays an important and dis-
tinct role in providing insights to the nego-
tiators’ intent with a focus on Part II of the 
Agreement. The chapter urges stakeholders to 
understand the overall objective of the BBNJ 
Agreement, compromises made during the 
negotiations, and moreover, the innovative 
approaches employed in reaching consensus. 
Remembering and honoring the negotiators’ 
efforts to emphasize the “how” in operation-
alizing benefit sharing could avoid prolonged 
discussions that could delay effectively 
implementing the obligations to protect the 
largest ecosystem of the Earth.
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to the belief that [it]—or at least some of its 
provisions—is considered to reflect customary 
international law” and that “the [International 
Court of Justice] and other international judi-
cial bodies have held that several of [its provi-
sions] constitute customary international law”) 
(Williams, 2010).

Sect. 4.3 of VCLT provides guidelines and 
structure under the title, “Interpretation of 
Treaties.” The section has three articles:

• General rules of interpretation (VCLT, art. 31).
• Supplementary means of interpretation 

(VCLT, art. 32).
• Interpretation of treaties authenticated in two 

or more languages (VCLT, art. 33).

VCLT’s article on general rules of interpretation 
provides the basic understanding that a treaty 
must be “interpreted in good faith in accord-
ance with the ordinary meaning to be given to 
the terms of the treaty in their context and in 
the light of its object and purpose.” (VCLT, art. 
31.1). From such foundation, the VCLT dives 
into variables. Specifically, the VCLT states 
that interpreters must consider the context by 
reviewing the text, preamble and annexes and 
“any agreement relating to the treaty which was 
made between all the parties in connection with 
the conclusion of the treaty” and “any instru-
ment which was made by one or more parties 
in connection with the conclusion of the treaty 
and accepted by the other parties as an instru-
ment related to the treaty.” (VCLT, art. 31.2(a) 
and 31.2(b)). For the BBNJ Agreement, since it 
contains all the cited materials (i.e., text, pream-
ble and annexes), the provision provides insights 
into how the Agreement must be read as a cohe-
sive whole.

In addition to the context, VCLT requires the 
interpreter to consider the following factors in 
the application of treaty requirements:

(a) any subsequent agreement between the 
parties regarding the interpretation of the 
treaty or the application of its provisions.

(b) any subsequent practice in the applica-
tion of the treaty which establishes the 

Keywords

BBNJ agreement · High seas · Biodiversity · 
Conservation · Marine genetic resources · 
Digital sequence information · Traditional 
knowledge · Vienna convention on law of 
treaties · UNCLOS · Ocean governance

4.1  Introduction

Adopted in June 2023 after over twenty years of 
studies and negotiations, the Agreement under 
the United Nations Convention on the Law of 
the Sea on the Conservation and Sustainable 
Use of Marine Biological Diversity of Areas 
Beyond National Jurisdiction (1833 U.N.T.S. 
31363) (BBNJ Agreement) is the third imple-
menting agreement under the United Nations 
Convention on Law of the Sea (UNCLOS). The 
BBNJ Agreement will create new infrastruc-
ture and governance measures aimed to better 
implement the relevant UNCLOS obligations 
to protect nearly two-thirds of the global ocean. 
(Muraki Gottlieb et al., 2025).

The BBNJ Agreement uses three types of 
interpretation tools: (1) preamble, (2) objectives 
(general and subject matter specific) and (3) prin-
ciples. Each legal tool plays an important and 
distinct role in providing insights to the nego-
tiators’ intent behind the text of the Agreement. 
This chapter explores how each tool is used in the 
BBNJ Agreement, with a focus on the substan-
tive element, marine genetic resources (MGRs), 
including the fair and equitable sharing of ben-
efits (BBNJ Agreement, Part II).

4.1.1  Vienna Convention on Law 
of Treaties

In terms of treaty interpretation, the Vienna 
Convention on Law of Treaties (VCLT, 1155 
U.N.T.S. 2331) is considered to codify many 
tenets of customary international law (Williams, 
2010). William notes that “it now appears that 
States have elected not to ratify [the VCLT] due 
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agreement of the parties regarding its 
interpretation; and c. any relevant rules of 
international law applicable in the relations 
between the parties.” (VCLT, art., 31.3 
(a)–(c)).

Further, VCLT states that “a special meaning 
shall be given to a term if it is established that 
the parties so intended.” (VCLT, art., 31.4). The 
factors in the application of the treaty require-
ments, particularly the “special meeting” given 
to a terminology will leave the interpreters 
with many questions because the term “digi-
tal sequence information” (DSI) is not defined 
in the BBNJ Agreement and there are ongoing 
negotiations on the definition of the terminol-
ogy in various international fora (Rabone et al., 
2025).

VCLT also provides guidance on treaties 
that are authenticated in two or more languages 
(VCLT, art. 33). Such guidance is particularly 
useful for the BBNJ Agreement, because the text 
is in the UN’s six official languages (i.e., Arabic, 
Chinese, English, French, Russian and Spanish). 
However, the BBNJ Agreement has a provision 
with regards to authenticated language in its 
final provisions (BBNJ Agreement, Part XII). It 
states, “[t]he Arabic, Chinese, English, French 
Russian and Spanish texts of this Agreement 
are equally authentic.” (BBNJ Agreement, art. 
76). Such article ensures that there is no possi-
bility of divergence. Further, the authenticated 
language was adopted by consensus after the 
agreed upon period of “scrubbing” the text to 
ensure coherence (Humphries et al., 2025a). 
Combining the text and the action of the nego-
tiators provide strong support of no divergence 
in interpretation of the text in all six languages.

VCLT also takes into consideration a situ-
ation when the text and the context discussed 
above “leaves the meaning ambiguous or 
obscure” or “leads to a result which is mani-
festly absurd or unreasonable.” (VCLT, art. 
32(a) and 32(b)). In such circumstances, the 
interpreter may consider supplementary infor-
mation, “including the preparatory work of the 
treaty and the circumstances of its conclusion, 
in order to confirm the meaning” (VCLT, art. 

32). Therefore, VCLT confirms the importance 
of avoiding ambiguity or obscurity in drafting 
treaty language. VCLT also ensures that unin-
tended consequences of the interpretation can be 
avoided, for example, inability for the regulated 
entity to be able to comply. Such considerations 
will be important, given the challenges that have 
been identified in interpreting the provisions of 
MGRs and the fair and equitable sharing of ben-
efits, particularly, on DSI (Rabone et al., 2025).

The negotiators of the BBNJ Agreement had 
different positions on including the VCLT in 
the treaty text. During the final intergovernmen-
tal conference, in the preamble of the further 
refreshed draft text of an agreement under the 
United Nations Convention on the Law of the 
Sea on the Conservation and Sustainable Use 
of Marine Biological Diversity of Areas Beyond 
National Jurisdiction, issued on December 12, 
2022, (A/CONF.232/2023/2), the text stated:

[Recalling, with respect to non-parties to the 
Convention, that Part III, Section 4, of the Vienna 
Convention on the Law of Treaties sets out the 
rules on treaties and third States,]

However, the adopted text of the BBNJ 
Agreement does not reference the VCLT in any 
part of the Agreement, and certainly not in rela-
tion to non-parties to UNCLOS:

Recalling that the legal status of non-parties to 
the Convention or any other related agreements is 
governed by the rules of the law of treaties,

The revisions to the BBNJ Agreement’s adopted 
text on non-parties in the preamble were due to 
some countries’ unease about the specific refer-
ence to VCLT’s provisions on non-parties. Part 
III, Sect. 4.4 has five articles about non-Parties 
or “third States”: (1) General rule regarding 
third States, (2) Treaties providing for obliga-
tions for third States, (3) Treaties providing for 
rights for third States, (4) Revocation or modi-
fication of obligations or rights of third States, 
and Rules in a treaty becoming binding on third 
States through international custom (VCLT, 
1155 U.N.T.S 2331, art. 34–38). The general 
rule specifically states that neither obligation nor 
right is provided to non-Parties (VCLT, art. 34, 
35, 36, and 37). However, regarding third States 
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Most importantly, while there are 169 Parties to 
UNCLOS, there were a few negotiating coun-
tries that are non-Parties to UNCLOS that aimed 
to make sure that the BBNJ Agreement does not 
alter their status in any way.

Dörr, O. and Schmalenbach, K. explain 
that VCLT is not the only guidance on treaty 
interpretation:

There are more rules of treaty interpretation 
applied in international practice and diplo-
macy than codified in Arts 31-33 VCLT. The 
Convention’s rules of interpretation are not exclu-
sive in a way that they prevent the interpreter from 
applying other principles compatible with the gen-
eral rule laid down in Art 31. It is thus in his or her 
discretion to have recourse to established custom-
ary interpretation rules or at least to the wealth of 
material on treaty interpretation, which preceded 
the Convention (Dörr & Schmalenbach, 2018).

 Some of the negotiators’ conscious effort 
to exclude reference to VCLT in the BBNJ 
Agreement was limited to non-Parties. Further, 
the terminology, “rules of the law of treaties,” 
could include VCLT. Generally, VCLT continues 
to be a useful tool in interpreting a treaty because 
of its broad use and flexibility. For those who are 
trying to understand negotiator intent, the VCLT 
is “an attempt to designate the elements to be 
taken into account in that process, and to assess 
their relative weight in it, rather than to describe, 
let alone prescribe, the process of interpretation 
itself.” (Dörr & Schmalenbach, 2018). Regarding 
Article 31 of VCLT, titled “general rule of inter-
pretation,” Dörr and Schmalenbach state:

These principles are mostly drawn from interna-
tional judicial and arbitral practice, as it had devel-
oped since the late nineteenth century, and they 
were adopted by the ILC as a pragmatic compro-
mise avoiding to follow one particular doctrine or 
theory of treaty interpretation. Also, since it consid-
ered the interpretation of documents to be to some 
extent an art, not an exact science, the Commission 
disavowed the idea of proposing an elaborate code 
or canon of interpretation, but deliberately confined 
itself to some fundamental rules recourse to which 
is, moreover, discretionary rather than obligatory 
(Dörr & Schmalenbach, 2018).

For the above reasons, this chapter will reference 
the VCLT, even though the negotiators landed on 
specifically not incorporating the reference to the 

or a group of States or to all States, Article 36 
states, “Its assent shall be presumed so long as 
the contrary is not indicated, unless the treaty 
otherwise provides.” Also, VCLT’s Article 38 
states that “[n]othing in Articles 34–37 pre-
cludes a rule set forth in a treaty from becoming 
binding upon a third State as a customary rule of 
international law, recognised as such.”

In addition to the preamble, the BBNJ 
Agreement has other provisions on non-Par-
ties. Specifically, in Article 5, under the head-
ing “relationship between this Agreement and 
the Convention and relevant legal instruments 
and frameworks and relevant global, regional, 
subregional and sectoral bodies,” it states, “[t]he 
legal status of non-parties to the Convention or 
any other related agreements with regard to those 
instruments is not affected by this Agreement.” 
(BBNJ Agreement, art. 5.1). There are also spe-
cific provisions on the settlement of disputes that 
are for non-Parties (BBNJ Agreement, art. 60.5, 
60.6, and 60.7). Finally, Part X’s title is specifi-
cally on non-Parties to the Agreement, where it 
states, “Parties shall encourage non-parties to this 
Agreement to become Parties thereto and to adopt 
laws and regulations consistent with its provisions” 
(BBNJ Agreement, art. 62), which is identical to 
one sub-article on non-Parties in the Agreement 
for the Implementation of the Provisions of the 
United Nations Convention on the Law of the Sea 
of 10 December 1982 Relating to the Conservation 
and Management of Straddling Fish Stocks and 
Highly Migratory Fish Stocks (A/CONF.164/37). 
(Fish Stocks Agreement, art. 33.1). These provi-
sions show the particularly important aspects of the 
rights and obligations of non-Parties that the nego-
tiators were able to incorporate into the final text of 
the BBNJ Agreement.

The BBNJ Agreement’s adopted preamble text 
on non-parties that refers not to the VCLT, but the 
“rules of the law of treaties,” possibly takes out 
the interpretation out of the VCLT’s realm and 
gives some flexibility to those countries that do 
not support the VCLT or specifically, the VCLT’s 
provisions on non-parties discussed above. Such 
preference by countries is understandable because 
while the VCLT is in force, there has been no uni-
versal ratification or signing/accession to VCLT. 
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respecting the requirements under UNCLOS and 
international law.

It should be noted that due to the uncertainty 
associated with the role of a preamble, it is dif-
ficult to say just how much power it will hold 
in interpreting the BBNJ Agreement. Such lack 
of clarity may have, in fact, helped the negotia-
tors to include provisions where no consensus 
could be reached. For example, the concept of 
“act[ing] as stewards of the ocean in ABNJ on 
behalf of present and future generations […],” 
which had been included as a principle up until 
the President’s “Further revised draft text” in 
June 2022 (A/CONF.232/2022/5) is part of the 
preamble. There is a view, however, that the 
BBNJ preamble is not just window dressing. 
Instead, it is an integral component of the instru-
ment that encapsulates its motivations, purpose 
and objectives. Lothian argues that the BBNJ 
preamble should be used as a “key to open 
the mind of the makers,” as it encapsulates the 
spirit, traditions and sentiments that underpin 
the commitments made during the negotiation 
process.” (Lothian, 2023).

Ultimately, the answer to the question of the 
power of the preamble as applied to the BBNJ 
Agreement will need to wait until the pream-
bular paragraphs are used in disputes. Hulme 
provides various examples where the treaty pre-
amble was used in disputes, such as in the WTO 
and the U.S Shrimp-Turtle Decision, and regard-
ing investment treaty preambles (Hulme, 2016). 
Until then, the Parties to the BBNJ Agreement 
may use the preambular paragraphs in their posi-
tions without being bound to the interpretation 
during bilateral and multilateral discussions as 
well as during the COP.

4.1.3  The Role of Objectives

Objectives in treaties assist with interpretation 
of the substantive obligations. Often phrased 
as “object and purpose” in literature, a defini-
tive definition of the terminology does not 
exist (Jonas & Saunders, 2010). Jonas, D. S., 
& Saunders, T. N. reached a conclusion that in 
their view, the word “object” could “be a unitary 

VCLT in the BBNJ Agreement, instead, prefer-
ring the undefined terminology, ““rules of the 
law of treaties.” (BBNJ Agreement, Preamble).

4.1.2  The Role of Preamble

The role of preamble in treaty interpretation is 
not yet settled. The VCLT states that the “con-
text for the purpose of the interpretation of a 
treaty shall comprise, in addition to the text, 
including its preamble and annexes’ related 
agreements between parties” (emphasis added) 
(VCLT, art 31(2)). Some countries have argued 
that “preambles serve primarily diplomatic pur-
poses, such as by permitting concessions to 
negotiating parties without creating legal obliga-
tions.” (Hulme, 2016). Others view preambles as 
an integral part of holistic textual analysis and 
“repository for statements of object and pur-
pose.” (Hulme, 2016). In fact, Hulme cautions 
that uncertainty associated with the role of pre-
amble creates potential pitfalls for countries that 
may use the preamble for or against a particular 
position and recommends that negotiators focus 
on the potential implications of the recitations 
in the preamble of a treaty. He states, “the pos-
sibility of outside interpretation should motivate 
states to pay close attention to the preamble and 
what goes into it, as its potential to exert sub-
stantive legal power combined with the unruly 
nature of object-and-purpose analysis can have 
far-reaching consequences.”(Hulme, 2016.).

For the BBNJ Agreement, the negotiators 
were careful in choosing the topics and wording 
of paragraphs in the preamble. Through multiple 
revisions and consultations from 2016 through 
2023, (Humphries et al., 2025a), the negotia-
tors came to a decision on seventeen paragraphs 
that not only include recitations from UNCLOS, 
but also, innovative concepts in the context 
of a treaty, such as the nexus between climate 
change and the ocean, biodiversity loss, rights 
of Indigenous Peoples and local communities, 
and utilization of DSI on MGRs of areas beyond 
national jurisdiction. The BBNJ Agreement’s 
preamble reflects the negotiators’ aspirations 
to tackle issues of today and the future, while 
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the State or organization purports to exclude or 
to modify the legal effect of certain provisions 
of the treaty in their application to that State or 
to that international organization.” (A/66/10, 
para 75, Article 1.1.1). The International Law 
Commission (ILC) provides an interpretation 
of reservations by stating that it “is to be inter-
preted as including reservations which pur-
pose to exclude or to modify the legal effect of 
certain provisions of a treaty, or of the treaty as 
a whole with respect to certain specific aspects, 
in their application to the state or to the interna-
tional organization which formulates the reser-
vation.” (A/66/10, para 75, art. 1.1.2). In light of 
the definition of reservation and the interpretation 
provided by the ILC, it seems intuitive that res-
ervations that would be incompatible with a trea-
ty’s objectives would be prohibited. That said, 
there could be disputes about how a particular 
reservation is incompatible with a treaty’s objec-
tives, which could lead to prolonged disputes.

In practice, while one may wonder why a 
treaty may allow reservations, they are helpful 
when there are numerous negotiators with strong 
divergent views on various aspects of a multilat-
eral agreement. As long as the reservation is not 
incompatible with the agreement’s objectives, 
carving out or modifying certain obligations 
could allow the negotiators to reach a consensus 
or to have more countries or international organ-
izations to become parties. However, declaring a 
valid reservation is not a simple task. First, there 
are reviews by the UN Secretary General before 
a reservation is accepted. (A/66/10, para 75, art. 
3.5.5). Second, a country or an international 
organization can file an objection (A/66/10, para 
75, art. 3.5.6). That said, the reservation does 
not need to be permanent. A country may, unless 
prohibited by the terms of the agreement, with-
draw the reservation or even modify it (A/66/10, 
para 75, art. 3.5.7 and 3.5.8). Such flexibility 
gives opportunities for the countries that have 
filed a reservation to reconsider their positions 
in light of changes in national circumstances or 
diplomatic reasons, for example.

UNCLOS also prohibits the use of reserva-
tions in an article titled “reservations and excep-
tions” by stating, “[n]o reservations or exceptions 

concept referring to the goals that the drafters of 
the treaty hoped to achieve.” (Jonas & Saunders, 
2010). In this chapter, such concept will be the 
basis of the term “objective” in the discussion 
of the BBNJ Agreement. The “purpose” por-
tion is discussed in the general principles and 
approaches section below in Sect. 4.1.4.

The BBNJ Agreement has two types of 
objectives:

(a) overall objective of the BBNJ Agreement 
and b. subject matter objectives (e.g., 
MGRs and the fair and equitable sharing of 
benefits, EIAs). The overall objective is to 
ensure the conservation and sustainable use 
of marine biological diversity of ABNJ “for 
the present and in the long term.” (BBNJ 
Agreement, art. 2).

(b) Further, there are four subject matter 
objectives, including objectives of fair 
and equitable benefit sharing arising from 
activities with respect to MGRs and the 
associated digital sequence information 
(BBNJ Agreement, Part II, III, IV, V).

How the two types of objectives work together 
are discussed further in this chapter.

The VCLT has two different but complemen-
tary perspectives on objectives. One view is on 
the use of objectives in interpreting treaty pro-
visions, which is discussed under the section on 
VCLT above. In addition, the VCLT provides a 
view of protecting the objectives of a treaty with 
the following mandates:

1. prohibition on country reservations that 
are incompatible with a treaty’s objectives 
(VCLT, art. 19(c)).

2. prohibition for treaty signatories from defeat-
ing a treaty’s objectives prior to ratification 
(VCLT, art. 18).

“Reservation” means “a unilateral statement, 
however phrased or named, made by a State or 
an international organization when signing, rati-
fying, formally confirming, accepting, approving 
or acceding to a treaty or by a State when making 
a notification of succession to a treaty, whereby 
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will need to tackle once the BBNJ Agreement 
enters into force (Rabone et al., 2025).

A second exception that can be made by 
a Party relates to monetary benefit sharing in 
Part II of the BBNJ Agreement. While BBNJ 
Agreement’s Article 14.8 uses the term “declara-
tion” that is used in Article 71, it is more of an 
exception under Article 70 since the declaration 
would be made after the entry into force and 
the COP adopts the modalities associated with 
monetary benefit sharing. As discussed below, 
Article 71 specifically states that declarations 
must be made at the time of signing, ratifying, 
approving, accepting or acceding to the agree-
ment. Also, the declaration in Article 14.8 is a 
lag in time of payment, rather than no payment. 
It states, “[a] Party may make a declaration at 
the time the Conference of the Parties adopts 
the modalities stating that those modalities shall 
not take effect for that Party for a period of up 
to four years, in order to allow time for neces-
sary implementation.” (BBNJ Agreement, art. 
14.8). Further, the declarant needs to make pay-
ments according to the process that is in prior to 
the COP adopting the new payment processes 
(BBNJ Agreement, art. 14.8). This article shows 
that the negotiators chose a middle-path that 
would allow payments to flow and allow for the 
declarant to ensure that the new payment pro-
cesses can be implemented at the domestic level.

Both UNCLOS and the BBNJ Agreement also 
allow declarations and statements to be made 
when signing, ratifying, approving, accepting or 
acceding to the agreement (UNCLOS, art. 310 
and BBNJ Agreement art. 71). The declarations 
allowed in both agreements are nearly identical 
(BBNJ Agreement includes regional economic 
integration organizations in addition to countries) 
and have a very narrow scope. Declarations are 
made “with a view, inter alia, to the harmoniza-
tion of its laws and regulations with the provi-
sions” of the agreement and “do not purport to 
exclude or to modify the legal effect of the provi-
sions” of the agreement (UNCLOS, art. 310 and 
BBNJ Agreement art. 71). As long as the declara-
tions and statements meet the requirements, they 
can be phrased or named in any way (UNCLOS, 
art. 310 and BBNJ Agreement art. 71).

may be made to this Convention unless expressly 
permitted by other articles of this Convention” 
(UNCLOS, art. 309). The BBNJ Agreement has 
an identical requirement on reservations, stat-
ing that: “[n]o reservations or exceptions may be 
made to this Agreement unless expressly permit-
ted by other articles of this Agreement.” (BBNJ 
Agreement, art. 70). The fact that UNCLOS and 
the BBNJ Agreement have identical concepts 
on reservations and exceptions is not surprising, 
indeed deliberate. UNCLOS used and adopted 
a “package deal” where the entire agreement 
is considered as a whole, without any selective 
carve outs (Lee, 2006). The BBNJ Agreement is 
a legal document to implement UNCLOS, and 
the negotiators specifically agreed that unless 
all the substantive elements are agreed, there 
would be no agreement and the negotiations cer-
tainly proceeded until a consensus was reached 
(Humphries et al., 2025a).

Regarding BBNJ Agreement’s Part II (MGRs 
and the fair and equitable sharing of benefits) 
the Agreement allows a country or a regional 
economic integration organization to make an 
exception to the provision on the retroactive 
application of the requirements associated with 
the utilization of MGRs of ABNJ and associated 
DSI collected or generated before the entry into 
force of the Agreement (BBNJ Agreement, art. 
10.1). In other words, should a Party not make 
an exception in writing pursuant to Article 70 
when signing, ratifying, approving, accepting 
or acceding to the BBNJ Agreement, the noti-
fication and benefit sharing requirements will 
apply to utilization of MGRs collected and DSI 
generated before entry into force. For example, 
samples collected in 1850 in ABNJ, but utilized 
after the BBNJ Agreement enters into force in 
2025 would need to meet the benefit sharing 
requirements in Part II unless the exception is 
valid for the relevant Party. As another exam-
ple, if DSI associated with an MGR of ABNJ 
was generated in the year 2000 and utilized after 
the BBNJ Agreement enters into force, the uti-
lization notification and benefit sharing require-
ments could apply. (BBNJ Agreement, art.14). 
Such retroactive application presents various 
technical and logistical challenges that the COP 
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rules and contributing to the process of legal rea-
soning, assisting in the interpretation and appli-
cation of rules to a given problem (Eggett, 2019). 
In contrast to legal rules which are either valid 
or invalid, where principles are in conflict, “the 
competing principles are balanced against one 
another. An overridden principle is not deemed 
to be invalid and may itself prevail in a differ-
ent situation.” (Eggett, 2019). Eggett argues that 
general principles function as a source of law for 
the international community (although according 
to Payne, C.R., the concept of a “international 
community” itself is a problematic legal fiction 
(Payne, 2022). Another way to look at general 
principles (in contrast to mere principles) is that 
they “have an inherent gap-filling function, most 
commonly deployed to identify basic procedural 
rules where treaties and custom fail to provide 
answers.” (Eggett, 2019).

While a useful tool, one of the challenges 
with general principles is that there are various 
meanings to the terminology, and determining 
the legal status (i.e., the extent of its binding 
nature) of a general principle may not be easy 
(Winter et al., 2017). Also, Winter suggests, “[a]
s the term ‘general’ has many different mean-
ings (such as overarching, abstract, common) the 
‘general principles of international law’ might 
be better characterized as being the ‘fundamen-
tal (or essential) principles of international law.’” 
(Winter et al., 2017). Winter further states, “it 
should be noted that the stricter the content of 
a principle is the more difficult it becomes to 
acknowledge it to be binding, and vice versa, the 
less binding the principle is the stricter its con-
tent can become.” (Winter et al., 2017).

In the BBNJ Agreement, in addition to 
“general principles,” the title also includes 
“approaches” in the title of Article 7 and in 
Article 7(e), which states, “[t]he principle of 
precautionary principle or approach, as appro-
priate” without further explanation as to what 
could be considered “as appropriate” or the dis-
tinction between “precautionary principle” and 
“precautionary approach.” Peel concludes that 
the debate over the difference or lack thereof 
between “principle” and “approach” “masks 
deeper political differences that have more to 

In the case of the BBNJ Agreement, as of 
June 11, 2024, there are 90 signatories and seven 
Parties. Of the signatories and Parties, three 
countries, Chile, Federated States of Micronesia 
and the United Kingdom of Great Britain and 
Northern Ireland (UK) have submitted declara-
tions. The UK’s declaration was made at the time 
of signature and encompass its views on the BBNJ 
Agreement and the Antarctic Treaty, as well as the 
rights of Indigenous Peoples and local commu-
nities (UN Treaty Collection, BBNJ Agreement 
status). Chile made its declaration at the time it 
deposited the ratified BBNJ Agreement with the 
UN Secretary General and covered various top-
ics, ranging from its sovereign rights, jurisdiction, 
and powers of coastal States under UNCLOS, not 
undermining the legal regimes of the Antarctic 
Treaty and its related instruments in force as well 
as select regional fisheries management organiza-
tions to specific concepts on settlement of disputes 
(UN Treaty Collection, BBNJ Agreement). The 
Federated States of Micronesia also made its dec-
laration at the time it deposited the instrument of 
ratification and clarified that its ratification of the 
BBNJ Agreement “does not in any way constitute 
a renunciation of any of its rights or entitlements 
under international law, particularly as reflected” 
in UNCLOS. The declaration also stated that 
“UNCLOS does not impose obligation to keep 
baselines and outer limits of maritime zones under 
review nor to update charts or lists of geographi-
cal coordinates... and proclaims that the maritime 
zones of the Federated States of Micronesia, as 
established an notified to the Secretary-General 
of the United Nations... and the rights and enti-
tlements that flow from them, shall continue to 
apply, without reduction, notwithstanding any 
physical changes connected to climate change-
related sea-level rise.” (UN Treaty Collection, 
BBNJ Agreement).

4.1.4  The Role of General Principles 
and Approaches

Legal principles are also an important tool 
under international law for a variety of reasons. 
Principles act as the impetus for the creation of 
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and Capacity Building and Marine Technology 
Transfer (Part V). For MGRs—and the conclu-
sion of the negotiations as a whole—the most 
significant negotiating point was on reaching a 
middle ground between principles of common 
heritage of humankind and freedom of the high 
seas that are articulated in UNCLOS, which is 
discussed below in Sect. 4.2 of this chapter. The 
countries decided on an innovative approach 
in the BBNJ Agreement to break the deadlock, 
where the general principles on the two con-
cepts depart slightly from the original wording 
in UNCLOS, but the spirit of the original prin-
ciples is reflected in the operative sections of 
the MGR provisions. The challenges and how 
the countries resolved their divergence of views 
are explored below. This chapter will also pro-
vide analysis of other relevant “general prin-
ciples and approaches” that may be helpful in 
interpreting the MGR provisions in the BBNJ 
Agreement.

While not part of the “general principles 
and approaches,” there are two stand-alone arti-
cles and the concepts thereof that are repeated 
throughout the BBNJ Agreement. First is Article 
8, which is on international cooperation. The 
second is Article 5, which is on the relationship 
between the BBNJ Agreement and UNCLOS 
and relevant legal instruments and frameworks 
and relevant global, regional, subregional and 
sectoral bodies. While not titled as such, Articles 
5 and 8 of the BBNJ Agreement fit the concept 
of principles, which is “treaty’s goals and the 
character of the means employed to achieve 
them.” (Jonas & Saunders, 2010): as explored 
further below, the two articles work synergisti-
cally to advance the Agreement’s objectives.

4.1.5  Conclusion

While there are various analyses in literature on 
how the preamble, principles and objectives are 
understood in a treaty, this chapter shows that the 
BBNJ Agreement’s negotiators included general 
principles and objectives in UNCLOS and other 
multilateral environmental agreements, and intro-
duced new concepts that are believed to further 

do with divergent views about the significance 
of potential health or environmental risks than 
the details of the available scientific evidence.” 
(Peel, 2004). Rather than to engage in prolonged 
discussion as to which concept should provide 
guidance, Peel suggests:

Precaution should not require decision-makers 
to achieve the impossible and reach the ‘right’ 
decision in advance, regardless of uncertainties. 
Rather, the best chance for the international com-
munity to prevent serious environmental degra-
dation in the future lies in imposing particular 
procedural constraints on regulatory decision-
making that are designed to ensure scientific 
uncertainty is factored into the process and that 
science itself is not extended beyond the limits of 
its utility and capacity to inform decisions on risk 
regulatory measures (Peel, 2004).

As discussed above, there are various legal 
analyses in literature on general principles 
and approaches that provide interesting views. 
To ensure clarity in this chapter, however, the 
foundational understanding of “general prin-
ciples and approaches” will be that they refer 
“broadly to a treaty’s goals and the character of 
the means employed to achieve them.” (Jonas & 
Saunders, 2010). Jonas, D.S. & Saunders, T.N. 
suggested such concept for the “purpose” part 
of the “object and purpose” terminology, but 
the understanding that “general principles and 
approaches” focus on the ways to achieve the 
objectives appear to be the clearest way to think 
about “general principles and approaches” in the 
BBNJ Agreement, because the overall objective 
of is “to ensure the conservation and sustain-
able use of marine biological diversity of areas 
beyond national jurisdiction, for the present and 
in the long term, through effective implementa-
tion of the relevant provisions of the Convention 
and further international cooperation and coordi-
nation.” (BBNJ Agreement, art. 2).

The BBNJ Agreement has 14 “general prin-
ciples and approaches” that are intended to 
apply to the relevant sections of the Agreement, 
including the four substantive elements: MGRs 
and the fair and equitable sharing of ben-
efits (Part II), Area-Based Management Tools, 
including Marine Protected Areas (Part III), 
Environmental Impact Assessments (Part IV) 



104 H. M. Gottlieb et al.

substantive elements: MGRs and the fair and 
equitable sharing of benefits (Part II), Area-
Based Management Tools, including Marine 
Protected Areas (Part III), Environmental 
Impact Assessments (Part IV) and Capacity 
Building and Marine Technology Transfer 
(Part V). However, the first textual basis for the 
negotiations issued by the Intergovernmental 
Conference’s President in December 2018 (A/
CONF.232/2019/1*) (President’s aid to nego-
tiations), provided a structure of the interpretive 
tools that evolved over time (Table 4.1).

It is worth noting that the President’s aid to 
negotiations issued after the first intergovern-
mental conference showed a preliminary think-
ing of the negotiators in terms of legal tools 
to support interpretation of the future agree-
ment. The proposed concepts were based on the 
Preparatory Committee (PrepCom) discussions 
that took place over two years prior to the start 
of the IGC. A report adopted by consensus cap-
tured the conclusions of the PrepCom, but with 
a caveat that nothing in the document would 
prejudice the intergovernmental conference 
negotiations (A/CONF.232/2018/1).

Over the course of the inter governmental 
conference, the negotiators changed the struc-
ture of the interpretive tools by making separate 
buckets for the Preamble, General Principles and 
Approaches, and the subject matter objectives. 
Such restructuring helped the negotiators dif-
ferentiate the concepts that would: (a) shows the 
aspirations of the negotiations (i.e., Preamble), 
(b) apply to the BBNJ Agreement in its entirety 
(i.e., General Principles and Approaches), 
and (c). support the understanding of the sub-
ject matter specific obligations in the opera-
tive text. Many of the principles included in 

the overall objective of the BBNJ Agreement. 
Such approach could address governance gaps 
for the present and in the long term, with an eye 
toward effective conservation and sustainable use 
of biodiversity beyond national jurisdiction. The 
final text of the BBNJ Agreement shows modern 
and innovative drafting that can also contribute 
to the progressive development of law. The sec-
tions below provide further detailed explora-
tion of the BBNJ Agreement’s preamble, overall 
objective and subject matter objectives, and gen-
eral principles and approaches. Also, a summary 
of some of the implementation considerations 
are discussed. This chapter concludes with some 
reflections on how the three interpretive tools 
will support future implementation of the BBNJ 
Agreement’s provisions, with a focus on MGRs 
and the fair and equitable sharing of benefits 
(BBNJ Agreement, Part II).

4.2  The Preamble, General 
Principles and Approaches, 
and Objectives on MGRS 
and the Fair and Equitable 
Sharing of Benefits

4.2.1  The Evolution of the 
Structure of the Preamble, 
General Principles 
and Approaches, 
and Objectives

In addition to the general objective in Article 
2, the BBNJ Agreement has “general princi-
ples and approaches” that apply to the whole 
Agreement. Also, the BBNJ Agreement 
has subject matter objectives on the four 

Table 4.1  Comparison of the initial structure of the general principles and approaches in the President’s Aid to 
Negotiations to the final structure of the BBNJ Agreement

President’s Aid to Negotiations (December 2018) BBNJ Agreement

General principles and approaches as well as subject  
matter objectives were included in one section. In a  
footnote, the president states, “[s]uggestions were made  
that some of these principles and approaches would be 
included in a separate article and some in the preamble.”  
(A/CONF.232/2019/1*, fn2)

General principles and approaches are in a stand-alone 
section (Article 7) and some of the proposed concepts 
originally proposed in the President’s aid to negotia-
tions were separated into subject matter objectives (i.e., 
Part II, III, IV, and V) and in the preamble
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objectives for Part II, which is discussed in Sect. 
4.2.2 of this chapter.

4.2.2.1  Conservation and Sustainable 
Use

On conservation and sustainable use of marine 
biological diversity of areas beyond national 
jurisdiction, the BBNJ Agreement’s preamble 
includes three paragraphs referenced below:

Conscious of the need for the comprehensive 
global regime under the Convention to bet-
ter address the conservation and sustainable use 
of marine biological diversity of areas beyond 
national jurisdiction,

Recognizing the importance of contributing to the 
realization of a just and equitable international 
economic order which takes into account the 
interests and needs of humankind as a whole and, 
in particular, the special interests and needs of 
developing States, whether coastal or landlocked,

Committed to achieving sustainable development

“Conservation and sustainable use” are concepts 
that are repeatedly used throughout the BBNJ 
Agreement, including in its title and the gen-
eral obligation (BBNJ Agreement, art. 2). The 
first paragraph listed above had considerable 
support from the negotiators since the concept 
was included the Draft Text in May 2019 and 
it was consistently incorporated in subsequent 
drafts and into the BBNJ Agreement, albeit with 
modifications. In the Draft Text, the paragraph 
read, “Stressing the need for the comprehensive 
global regime to better address the conserva-
tion and sustainable use of marine biological 
diversity of areas beyond national jurisdiction,” 
which was stronger than the above referenced 
paragraph.

The second paragraph was not intro-
duced until late in the negotiations. It 
incorporates the phrase “just and equitable inter-
national economic order” from the fifth para-
graph of UNCLOS’ Preamble, with the change 
“mankind” to “humankind.” Such change 
reflects the countries’ stance on the impor-
tance of gender equality, which is the topic of 
Sustainable Development Goal 5. (A/RES/70/1). 
It is also noteworthy that the President and the 
Secretariat of the Intergovernmental Conference 

the President’s aid to negotiations in December 
2018 (A/CONF.232/2019/1*) are recogniz-
able in BBNJ Agreement’s Article 7, includ-
ing the common heritage of [hu]mankind, the 
recognition of the special case of small island 
developing States (SIDS), equity and the equi-
table sharing of benefits, best available scien-
tific information, traditional knowledge and the 
precautionary approach/principle. The sections 
below provide some of the concepts that were 
in the President’s aid to negotiations and how 
the concepts were ultimately used in the BBNJ 
Agreement.

4.2.2  The Evolution of the Preamble 
in the BBNJ Agreement

The preamble in the BBNJ Agreement is not just 
a recitation of existing obligations, objectives or 
principles. To the contrary, while the preamble 
incorporated some recitations from UNCLOS, 
it also features new concepts that show the aspi-
rations of the negotiators to achieve the over-
all objective of the Agreement: “to ensure the 
conservation and sustainable use of marine 
biological diversity of areas beyond national 
jurisdiction, for the present and in the long term, 
through effective implementation of the relevant 
provisions of the Convention and further inter-
national cooperation and coordination.” (BBNJ 
Agreement, art. 2). As discussed in the introduc-
tion section of this chapter, just how much power 
the preambulatory provisions will hold in the 
interpretation of the BBNJ Agreement will be 
better understood when (or if) there is a dispute.

This section explores the specific preambular 
paragraphs that may be helpful in the interpre-
tation of the BBNJ Agreement’s Part II provi-
sions: MGRs and the fair and equitable sharing 
of benefits. The paragraphs are grouped by sub-
ject matter and each section offers a comparison 
between the Draft text issued by the President 
of the intergovernmental conference in (May 
2019) (A/CONF.323/2019/6) (Draft Text) and 
the BBNJ Agreement as well as how they may 
support the interpretation of relevant Part II. The 
topics were chosen based on the subject specific 
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4.2.2.2  Capacity Building and the 
Transfer of Marine Technology

Capacity building and the transfer of marine 
technology is one of the substantive elements of 
the BBNJ Agreement (BBNJ Agreement, Part 
V). It is considered the most important element 
for developing countries. The preambular para-
graph below on capacity building and the trans-
fer of marine technology was not introduced 
until late in the negotiations, introduced in the 
Further refreshed draft text of an agreement 
under the United Nations Convention on the 
Law of the Sea on the conservation and sustain-
able use of marine biological diversity of areas 
beyond national jurisdiction, 12 December 2022 
(A/CONF.232/2023/2). (Further Refreshed Draft 
Text).

were mostly women and there was a significant 
number of women negotiators.

The third paragraph shows strong stance by 
the negotiators on sustainable development. It is 
notable that the Draft Text had weaker language, 
“desiring to promote sustainable development.” 
The two paragraphs discussed above provide 
more granular concepts on sustainable develop-
ment, which is based on conservation and sus-
tainable use, as well as the need to addressing 
equality (e.g., economic, gender, etc.).

Overall, the above three paragraphs show the 
negotiators’ aspirations that benefit sharing asso-
ciated with MGRs will contribute to conserva-
tion and sustainable use and ultimately toward 
sustainable development to achieve the goals of 
Agenda 2030 and beyond.

Table 4.2  Comparison of the preambular paragraphs between the Draft Text and the BBNJ Agreement

Note: The underlined paragraphs in the right column show the concepts relevant for MGRs included in the Draft Text 

Draft Text (May 2019) BBNJ Agreement

Preamble
Recalling the relevant provisions of the United Nations 
Convention on the Law of the Sea, including the obliga-
tion to protect and preserve the marine environment
Stressing the need to respect the balance of rights, obliga-
tions and interests set out in the Convention
Stressing the need for the comprehensive global regime 
to better address the conservation and sustainable use 
of marine biological diversity of areas beyond national 
jurisdiction
Respecting the sovereignty, territorial integrity and politi-
cal independence of all States
Desiring to promote sustainable development
Aspiring to achieve universal participation

Preambular paragraphs relevant for MGRs
Conscious of the need for the comprehensive global 
regime under the Convention to better address the 
conservation and sustainable use of marine biological 
diversity of areas beyond national jurisdiction
Recognizing the importance of contributing to the rea-
lization of a just and equitable international economic 
order which takes into account the interests and needs 
of humankind as a whole and, in particular, the special 
interests and needs of developing States, whether coastal 
or landlocked
Recognizing also that support for developing States Par-
ties through capacity building and the development and 
transfer of marine technology are essential elements for 
the attainment of the objectives of the conservation and 
sustainable use of marine biological diversity of areas 
beyond national jurisdiction
Recalling the United Nations Declaration on the Rights 
of Indigenous Peoples
Affirming that nothing in this Agreement shall be 
construed as diminishing or extinguishing the existing 
rights of Indigenous Peoples, including as set out in the 
United Nations Declaration on the Rights of Indigenous 
Peoples, or of, as appropriate, local communities
Acknowledging that the generation of, access to and 
utilization of digital sequence information on marine 
genetic resources of areas beyond national jurisdiction, 
together with the fair and equitable sharing of benefits 
arising from its utilization, contribute to research and 
innovation and to the general objective of this Agree-
ment
Committed to achieving sustainable development
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the BBNJ Agreement is in Chap. 8 (Pena-Neira 
& Coelho, 2025).

Relevant to Part II of the BBNJ Agreement, 
the language on Indigenous Peoples and local 
communities is also found in Article 7(k), 
under the General Principles and Approaches, 
as well as in the text on MGRs in Article 
13. When signing the BBNJ Agreement, 
the United Kingdom made the following 
declaration:

The United Kingdom’s long-standing and 
well-established position, set out in its annual 
explanation of position at the UN General 
Assembly on the rights of indigenous people, is 
that human rights are held exclusively by indi-
viduals. With the exception of the right of self-
determination (Common Article 1 of the two 
International Human Rights Covenants), the 
United Kingdom does not recognise collective 
human rights in international law. The United 
Kingdom consider this important in ensuring 
that individuals within groups are not left vul-
nerable or unprotected by allowing the rights 
of the groups to supersede the human rights of 
the individual. The United Kingdom therefore 
understands any internationally-agreed reference 
to the rights of indigenous peoples or local com-
munities, including those in the UN Declaration 
on the Rights of Indigenous Peoples and, in the 
Agreement signed today, to refer to those rights 
bestowed by governments at the national level. 
The United Kingdom further understands the 
term “local communities” to be used consist-
ently with the way it is used in the Convention 
on Biological Diversity.”

Of the 90 signatories, the UK is the only coun-
try that made a declaration upon signing the 
BBNJ Agreement and communicated it to the 
UN Secretary General (i.e., depositary). How 
such declaration will be used in the implemen-
tation of the BBNJ Agreement at the national 
level or if other countries will follow is yet to be 
determined.

4.2.2.4  Digital Sequence Information
The inclusion of a paragraph on digital sequence 
information (DSI) was agreed at the very end of 
the negotiations (Humphries et al., 2025a). The 
text on DSI was not part of any of the previ-
ous draft texts and only appeared in the BBNJ 
Agreement. The paragraph states:

Recognizing also that support for developing 
States Parties through capacity building and the 
development and transfer of marine technology 
are essential elements for the attainment of the 
objectives of the conservation and sustainable use 
of marine biological diversity of areas beyond 
national jurisdiction

Capacity building and the transfer of marine 
technology is a substantive element of the BBNJ 
Agreement and part of the “2011 Package” (A/
RES/72/249) that was the basis of the coun-
tries’ agreement to consider a future agreement 
(Humphries et al., 2025a). The above paragraph 
confirms the importance of capacity building 
and transfer of marine technology and an under-
standing that the focused recipients would be 
developing States Parties. Interestingly, there is 
no definition of the “developing States Parties,” 
although in the operative texts, the list of what 
is meant by “developing States Parties” are pro-
vided. For example, in the objectives of MGRs 
in Sect. 4.2.4 of this chapter, there is a long list 
of States that need capacity building (BBNJ 
Agreement, art. 9(b)).

4.2.2.3  Indigenous Peoples and Local 
Communities

There are two paragraphs on Indigenous Peoples 
and local communities in the BBNJ Agreement:

Recalling the United Nations Declaration on the 
Rights of Indigenous Peoples,

Affirming that nothing in this Agreement shall 
be construed as diminishing or extinguishing the 
existing rights of Indigenous Peoples, including as 
set out in the United Nations Declaration on the 
Rights of Indigenous Peoples, or of, as appropri-
ate, local communities,

The text on United Nations Declaration on the 
Rights of Indigenous Peoples (A/RES/61/295) 
was first introduced in the Further revised draft 
text of an agreement under the United Nations 
Convention on the Law of the Sea on the conser-
vation and sustainable use of marine biological 
diversity of areas beyond national jurisdiction, 
1 June 2022 (A/CONF.232/2022/5) (Further 
Revised Draft Text). More detailed discussion 
on Indigenous Peoples and local communities 
and the relevance of traditional knowledge for 
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on the common heritage of mankind and the 
freedom of the high seas (Sect. 4.2.3.1), equity 
and fair and equitable sharing of benefits (Sect. 
4.2.3.2), information and knowledge (Sect. 
4.2.3.3) and special interests, circumstances and 
rights (Sect. 4.2.3.4). It also briefly discusses 
the precautionary principle vs. approach (Sect. 
4.2.3.4) and several principles that had been pro-
posed, but that were eventually not included in 
general principles and approaches of the BBNJ 
Agreement (Sects. 4.2.3.5–4.2.3.8).

4.2.3.1  Reconciling Disagreements 
on the Common Heritage 
of Mankind and the Freedom 
of the High Seas/Right 
to Conduct Marine Scientific 
Research

The Question on the Applicable 
Principle on MGRs
MGRs of areas beyond national jurisdic-
tion are found in some of the most extreme 

Acknowledging that the generation of, access to 
and utilization of digital sequence information on 
marine genetic resources of areas beyond national 
jurisdiction, together with the fair and equitable 
sharing of benefits arising from its utilization, 
contribute to research and innovation and to the 
general objective of this Agreement

The significance and the resulting challenges 
associated with introducing DSI into the BBNJ 
Agreement is discussed throughout this book, 
including in Chap. 14 (Rabone et al., 2025).

4.2.3  General Principles 
and Approaches

As Table 4.3 shows, there were no general prin-
ciples or approaches relevant for MGRs in the 
Draft Text (see the left column). In the BBNJ 
Agreement (see the right column in Table 4.3), 
there are eight relevant general principles and 
approaches for interpreting the MGR provi-
sions in Part II. This Section will focus on the 
following topics: Reconciling the disagreements 

Table 4.3  Comparison of the list of general principles and approaches of the Draft Text to the final text of the BBNJ 
Agreement, with a focus on MGRs

Note: There was no text proposed relevant for MGRs in the Draft Text (see the left column) as opposed to the BBNJ 
Agreement that has eight general principles and approaches that are relevant for MGRs.

 Draft Text (May 2019)
General principles and approaches

BBNJ Agreement
Select general principles and approaches that are rele-
vant for MGRs (Article 7)

[(a) Apply an integrated approach [/principle]]
(b)  Apply an approach that builds ecosystem resilience to 

the adverse effects of climate change and ocean acidifi-
cation and restores ecosystem integrity

(c)  Act so as not to transfer, directly or indirectly, damage 
or hazards from one area to another or transform one 
type of pollution into another

(d)  Endeavor to promote the internalization of environmen-
tal costs and the use of economic instruments, taking 
into account the approach that the polluter should [, in 
principle,] bear the cost of pollution, with due regard to 
the public interest and without distorting international 
trade and investment

[(e) Ensure accountability]
[(f) Be guided by the principle of non-regression]
[(g)  Take into consideration flexibility, pertinence and 

effectiveness]

(b)  The principle of the common heritage of humankind 
which is set out in the Convention

(c)  The freedom of marine scientific research, together 
with other freedoms of the high seas

(d)  The principle of equity and the fair and equitable 
sharing of benefits

(i)  The use of the best available science and scientific 
information

(j)  The use of relevant traditional knowledge of 
Indigenous Peoples and local communities, where 
available

(k)  The respect, promotion and consideration of their 
respective obligations, as applicable, relating to the 
rights of Indigenous Peoples or of, as appropriate, 
local communities when taking action to address the 
conservation and sustainable use of marine biologi-
cal diversity of areas beyond national jurisdiction

(m)  Full recognition of the special circumstances 
of small island developing States and of least 
developed countries

(n)  Acknowledgement of the special interests and needs 
of landlocked developing countries

https://doi.org/10.1007/978-3-031-72100-7_14


1094 Understanding the Preamble, Objectives and Principles …

The principle of common heritage of man-
kind has its origins in the recognition of 
‘common’ interests of humankind in vari-
ous multilateral agreements, including the 
Antarctic Treaty (1959) and the Outer Space 
Treaty (1967) (Loan, 2004). In 1970, the UN 
General Assembly adopted the principle gov-
erning the seabed and seafloor that specifically 
includes the principle of common heritage 
of mankind (A/RES/2749/XXV), and subse-
quently in UNCLOS (Part XI, art. 136) in 1982. 
The most prominent application of the com-
mon heritage of mankind principle is under 
Part XI of UNCLOS requiring that activities in 
the Area (i.e., the seabed and ocean floor and 
subsoil thereof, beyond the limits of jurisdic-
tion, UNCLOS art. 1(1)) “be carried out for the 
benefit of mankind as a whole, irrespective of 
the geographical location of the States, whether 
coastal or landlocked.” (UNCLOS, art. 136). 
Common heritage of mankind therefore com-
bines both intragenerational with intergenera-
tional dimensions of equity (Tiladi, 2015).

Under standard rules of textual interpretation, 
the phrase “the Area and its resources are com-
mon heritage of mankind” in Article 136 means 
“the Area is common heritage of mankind” and 
“its resources are common heritage of man-
kind.” The definition of ‘resources’ in Article 
133(a) does not limit the first part of the article, 
which states that “the Area is common heritage 
of mankind”. If the Area is common heritage of 
mankind, then it and everything in it, including 
MGR, would be subject to the rights and limita-
tions: non-appropriation, peaceful use, freedom 
of access/research, sustainable use and equitable 
sharing of benefits. Such interpretation would 
also be more consistent with the UN General 
Assembly’s previous use of the principle, which 
referred to resources in general, not constrained 
to the definition in Art 133(a) of UNCLOS 
(Allen, 2001; Milicay, 2015).

On the other hand, developed countries 
argued that the limitation of ‘resources’ to min-
eral resources combined with a lack of specific 
provisions for non-mineral resources showed 
clear intent to limit the scope of the common 
heritage of mankind principle in UNCLOS to 

environments on the planet, making them 
potentially unique and valuable as well as dif-
ficult and expensive to access (Alcock, 2014; 
Clark et al., 2016). Such difficulty creates ineq-
uity, as many developing States lack the techni-
cal and financial capacity to access and benefit 
from such resources. For that reason, the BBNJ 
Agreement’s Part II is an essential substantive 
element of the Agreement, especially for the 
developing countries.

During the negotiations, there was an intrac-
table divide between the developed and devel-
oping countries on which principle to apply 
to benefit sharing associated with MGRs: the 
common heritage of mankind principle or the 
freedom of the high seas principle? (Humphries 
et al., 2025a). The answer to this question 
would, the countries thought, end the debate 
about whether benefit sharing would be man-
datory and that benefit sharing would include 
monetary benefit sharing, in addition to non-
monetary benefit sharing. Should the countries 
agree that the common heritage of mankind 
principle applies, then the mandatory benefit 
sharing (including monetary benefit sharing) 
scheme would be incorporated in the BBNJ 
Agreement, as in the same manner in the imple-
menting agreement on deep seabed mining (A/
RES/48/263). Developed countries strongly 
opposed benefit sharing to be mandatory and 
moreover, to include mandatory monetary ben-
efit sharing. The disagreements stalled the 
discussions on MGRs during the Preparatory 
Committee meeting, until the Facilitator urged 
the negotiators to focus on the “how” and “park” 
the debate over the two principles (Humphries 
et al., 2025a).

In terms of the application of the common 
heritage of mankind principle, the develop-
ing countries argued that the two articles below 
apply to MGRs:

The Area and its resources are the common herit-
age of mankind (UNCLOS, art. 136)

For the purposes of this Part “resources” means 
all solid, liquid or gaseous mineral resources 
in situ in the Area at or beneath the seabed, 
including polymetallic nodules; (…) (UNCLOS, 
art. 133(a))
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mineral resources. Such argument is consist-
ent with the scientific understanding of the deep 
seabed at the time of negotiations (from 1973 to 
1982), because it was a decade out from molec-
ular biology being integrated into marine scien-
tific research. Also, there was a prevailing view 
at the time of minimal, if any, diversity on abys-
sal seabeds due to lack of light, despite seminal 
studies dating back to 1972 (Dayton & Hessler, 
1972) to indicate otherwise. With regards to 
activities relating to MGRs specifically, the 
developed countries also argued that research on 
MGRs would fall under UNCLOS Article 238, 
the right to conduct marine scientific research 
(Milicay, 2015).

The traditional law of the sea was famously 
born in the competition between Hugo Grotius 
concept of mare liberum (1605), the freedom 
of the seas, and John Seldon’s refutation of the 
concept in mare clausum (1935) and included 
freedom of navigation in the high seas and inno-
cent passage in territorial waters (Nandan & 
Dalaker, 2021). Both concepts were included 
in the later codification of the law of the sea in 
UNCLOS. The corresponding text in UNCLOS 
Article 87 on “freedom of the high seas” clari-
fies that the high seas are open to all States, 
whether coastal or landlocked and spells out the 
following freedoms:

(a) Freedom of navigation.
(b) Freedom of overflight.
(c) Freedom to lay submarine cables and pipe-

lines subject to Part VI.
(d) Freedom to construct artificial islands and 

other installations permitted under interna-
tional law, subject to Part VI.

(e) Freedom of fishing subject to the conditions 
laid out in Sect. 4.2 [‘conservation and 
management of the living resources of the 
high seas’].

(f) Freedom of scientific research, subject to 
Parts VI and XIII.

As the above list show, the freedom of the high 
seas principle has certain conditions.

Marine scientific research provisions 
in UNCLOS (Part XIII) also have certain 

conditions. While UNCLOS starts with the 
paragraph, “[a]ll States, regardless of their geo-
graphical location, and competent international 
organizations have the right to conduct marine 
scientific research” (UNCLOS, art. 238), there 
is a list of conditions attached to such right, 
which includes mandates to conduct marine 
scientific research exclusively for peaceful pur-
poses, conducting research with appropriate 
scientific methods and means compatible with 
UNCLOS, research must not unjustifiably inter-
fere with other legitimate uses of the sea, and 
requirements on protection and preservation 
of the marine environment (UNCLOS, art. 240 
(a)-(d)).

The Answer on the Applicable Principle 
on MGRs
The freedom of the high seas as a principle was 
presented as an option by the President’s aid to 
negotiations in 2018 (A/CONF.232/2019/1), 
but the principle was not included in any of 
the later draft texts until it was re-introduced 
as a counterbalance to the demand to include 
the common heritage of mankind principle. 
The lack of discussion for most of the inter-
governmental conference on the principles was 
to deter the anticipated deadlock based on the 
past discussions (Humphries et al. 2025a). As 
it was done during the Preparatory Committee, 
the Facilitator led the discussions focusing on 
the mechanism of benefit sharing. Such leader-
ship allowed the negotiators to create a benefit 
sharing mechanism that allowed both aspects 
of the principles—freedom of the high seas/
right to conduct marine scientific research and 
the common heritage of mankind—to be opera-
tionalized in a fit-for-purpose way (Chap. 14 of 
this book provides detailed explanation of ben-
efit sharing scenarios). The result of the negotia-
tions led to a creation of a benefit sharing with 
mandatory non-monetary and monetary benefit 
sharing, but a system that also reflects the best 
scientific practices and protects the rights of the 
Indigenous Peoples and local communities on 
relevant traditional knowledge.

After the benefit sharing mechanism was 
agreed by the countries, the negotiators tackled 
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mankind principle to MGRs based on three 
grounds. First, as outlined above, UNCLOS 
itself can be interpreted to mean that com-
mon heritage of mankind applies to MGRs in 
the Area. A second ground is that nothing in 
UNCLOS would restrict application of common 
heritage of mankind to MGRs in the water col-
umn, because common heritage is not incompat-
ible with freedom of the high seas. Moreover, 
freedom of the high seas is a limited freedom, 
conditioned by the provisions of UNCLOS as 
discussed above and by other rules of interna-
tional law.

Also, the wording of Article 7(b) in the BBNJ 
Agreement may leave open the possibility for 
the common heritage of mankind to be applied 
to all MGRs (and possibly more). The final 
text shared after the all-night marathon session 
read, “the principle of the common heritage of 
humankind which is set out in the Convention.” 
The word ‘which’ (as opposed to the word “as” 
for example) indicates a non-restrictive clause. 
In this case, while the principle is set out in 
UNCLOS, its scope is not necessarily limited to 
that set out in UNCLOS.

Yet another avenue of interpretation is to 
acknowledge that one of the central tenets of 
common heritage of mankind is benefit shar-
ing—to ensure a more equitable allocation 
of benefits from the ocean (Morgera, 2016). 
The operationalization of benefit sharing for 
MGRs in Part II of the BBNJ Agreement is an 
implicit recognition that common heritage of 
mankind principle applies. However, delega-
tions opposing such interpretation have stressed 
that their agreement to benefit sharing under 
Part II represented a change of policy, not legal 
interpretation.

As the above arguments show, discussions 
based on principles deters the focus away from 
the benefit sharing provisions that could begin 
to provide the desired benefits. Debating on 
the wording of the principles will only delay 
the implementation of the Part II of the BBNJ 
Agreement. A better option would be to focus 
on the “how”, with a goal to implement the new 
requirements in an effective and an efficient 
manner. The operative text lays out the steps 

the choice of the legal principles. From a draft-
ing perspective, one might wonder, why would 
the BBNJ Agreement need principles if the 
relevant concepts were fully operationalized 
through the provisions of the Agreement? In 
other words, the negotiators could have chosen 
not to include the common heritage of mankind 
or the freedom of the high seas principles. The 
purpose of the principles (as discussed in Sect. 
4.1.4 of this chapter), arguably, is to provide 
guidance on the means to achieve the objective. 
Including principles that are not needed for the 
Parties to implement the means to achieve the 
objective of the MGR provisions seem unnec-
essary and possibly risks interpretation issues 
in the future. Given both the length and feroc-
ity of this debate, it will come as no surprise that 
States were equally divided during the BBNJ 
Agreement negotiations between using common 
heritage of mankind as a guiding principle for 
the MGR framework and those that supported 
no specific reliance or the use of freedom of the 
high seas principles (Tiladi, 2015).

However, the negotiators landed on the fol-
lowing principles:

The principle of the common heritage of human-
kind which is set out in the Convention (BBNJ 
Agreement, art. 7(b))

The freedom of marine scientific research, 
together with other freedoms of the high seas 
(BBNJ Agreement, art. 7(c)

The compromise reflected in the above refer-
enced text was only struck in the last moments 
of the negotiations, highlighting the great impor-
tance that both sides (developed and develop-
ing countries) attached to it. The text is possibly 
open to multiple avenues of interpretation, 
potentially achieving the goal of some countries 
not to resolve but to preserve the controversy. 
The inclusion of language “which is set out in 
the Convention” after the common heritage of 
humankind could be interpreted as an attempt 
to limit the application of common heritage of 
mankind to that of UNCLOS, but as discussed 
below, may not have achieved that objective.

Arguably, the final wording may be inter-
preted broadly to extend common heritage of 
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addresses inequality among countries, commu-
nities and individuals in the present generation, 
and is recognized, inter alia, in the Sustainable 
Development Goal (SDG) 10: Reduce inequality 
within and among countries.

In the context of biodiversity and genetic 
resources, the Convention on Biological 
Diversity and its Nagoya Protocol set out the 
“fair and equitable sharing of benefits” as a 
guiding objective. Benefit sharing can be seen 
as both an aspect of the broader principle of 
equity and a mechanism for achieving inter- 
and intragenerational equity (Morgera, 2014). 
Both the Nagoya Protocol and other access and 
benefit sharing (ABS) frameworks, such as the 
International Treaty on Plant Genetic Resources 
for Food and Agriculture, 400 U.N.T.S. 300 
(Plant Treaty) do not define what is meant by 
‘fair and equitable’ and what fairness and equity 
should be measured against. Such lack of under-
standing makes it difficult to assess the achieve-
ment or otherwise of benefit sharing objectives. 
The design of the ABS is one of the reasons why 
there are few publicly available examples of 
benefit sharing that achieve conservation objec-
tives (Laird et al., 2020).

The unique geopolitical circumstances of 
areas beyond national jurisdiction where there 
is no sovereignty over resources and no ‘pro-
vider’ of MGRs as a party to an ABS transac-
tion (such as under the Nagoya Protocol) means 
that the fairness and equity principle is evolving. 
There is precedent for this evolution. While the 
meaning of the terms fairness and equity are 
undefined under the Plant Treaty, the princi-
ple is directed toward a specific objective—for 
sustainable agriculture and food security (Plant 
Treaty, art.1).

In the context of the BBNJ Agreement, the 
principle of equity and the fair and equitable 
sharing of benefits in Article 7(d) combined 
with the specific objectives of the Part II of the 
Agreement of fair and equitable sharing of ben-
efits (BBNJ Agreement, art. 9(a)) means that 
the principle of fairness and equity in the con-
text of MGRs is directed toward the purpose 
of “conservation and sustainable use of marine 
biological diversity of areas beyond national 

for the Parties to take action on benefit shar-
ing. Therefore, the Parties could concentrate on 
addressing some of the technical challenges that 
will arise in the implementation phase (Rabone 
et al., 2025).

4.2.3.2  Equity and Fair and Equitable 
Sharing of Benefits

The question of equity underlay the arguments 
over common heritage of humankind and free-
dom of the high seas, as discussed above in Sect. 
4.2.3.1. The principle of equity in international 
law has several dimensions. Equity can serve as 
a source of law, an aid to interpretation of trea-
ties, a means of settling international disputes, 
or even a justification for derogation from law 
(Francioni, 2024; Sohn, 1988; Titi, 2021). At its 
heart, equity requires justice, including alloca-
tion of resources, costs, and benefits (Lapidoth, 
1987; Titi, 2021).

Equity appears across international law, from 
the obligation of “equitable and reasonable” use 
of shared watercourses to the need to protect the 
climate system for present and future genera-
tions “on the basis of equity” in UN Framework 
for Climate Change Convention (UNFCCC 
art. 3.1). The principle of intergenerational 
equity recognizes the rights of each generation 
to use and enjoy the natural resources of the 
planet, and the corresponding duty to conserve 
these resources for the future (Brown Weiss, 
1992). Numerous multilateral agreements, such 
as the UNFCCC (art. 3), the Convention on 
Biological Diversity (1760 U.N.T.S. 79) (pre-
amble, art. 2), the Convention concerning the 
Protection of the World Cultural and Natural 
Heritage (1037 U.N.T.S. 151) (World Heritage 
Convention) (art. 4), and the United Nations 
Economic Commission for Europe Convention 
on the Protection and Use of Transboundary 
Watercourses and International Lakes, ] (art. 
2.5(c)) explicitly reference obligations to future 
generations. The principle also appears, inter 
alia, in the Declaration of the United Nations 
Conference on the Human Environment 
(Stockholm Declaration)(principles 1, 2), and 
the Rio Declaration (principle 3). The comple-
mentary principle of intragenerational equity 
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reference or the scope of work of the STB, so 
that the subsidiary body can provide recom-
mendation that may be helpful to gain clarity 
as to what is considered best available science 
and scientific information (Muraki Gottlieb 
et al., 2025).

The BBNJ Agreement’s General Principles 
and Approaches also includes the following:

The use of relevant traditional knowledge of 
Indigenous Peoples and local communities, where 
available (BBNJ Agreement, art.7(j)).

The concept of traditional knowledge is used 
throughout the BBNJ Agreement. A detailed 
exploration of the role of the traditional knowl-
edge of Indigenous Peoples and local commu-
nities is in Chap. 8 of this book. Here, we note 
simply that the Article 7(j) quoted above reflects 
the effort by some of the negotiators to ensure 
that the BBNJ Agreement reflected the impor-
tant role that traditional knowledge plays in con-
servation and sustainable develpment of ocean 
resources in areas beyond national jurisdiction. 
Further, in relation to the benefit sharing asso-
ciated with MGRs, the BBNJ Agreement has 
a separate article and a regime that is different 
from the notification and benefit sharing pro-
cess for scientific research. (BBNJ Agreement, 
art. 13). Such distinction was made to ensure 
that the benefit sharing associated with tradi-
tional knowledge would be compatible with the 
Nagoya Protocol so that the rights of Indigenous 
Peoples and local communities over their tra-
ditional knowledge would be protected and 
compensated.

4.2.3.4  Grouping of Developing 
Countries: Small Island 
Developing States, Least 
Developed Countries, 
and Landlocked Developing 
Countries

The BBNJ Agreement’s General Principles and 
Approaches include articles on different catego-
ries of developing countries:

Full recognition of the special circumstances of 
small island developing States and of least devel-
oped countries (BBNJ Agreement, art. 7(m))

jurisdiction,” which overlaps with the overall 
objective of the BBNJ Agreement in Article 2.

However, the BBNJ Agreement’s MGR pro-
visions go even further. The MGR provisions 
are designed to build capacity of all States, 
especially developing States to carry out activi-
ties with respect to MGRs, which will include 
having access to information, knowledge and 
marine technology (BBNJ Agreement, art. 9(b)-
(d)). This means that the principle may evolve 
in the BBNJ Agreement context as “fair and 
equitable sharing of benefits” for people and 
planet, which aligns with the Kunming-Montreal 
Global Biodiversity Framework’s (CBD/COP/
DEC/15/4) goal. By invoking the broader prin-
ciple of equity, the provision potentially encom-
passes inter- and intragenerational equity and 
associated obligations of conservation and sus-
tainable use.

4.2.3.3  Information and Knowledge
The term “science” in global environmen-
tal governance refers to authoritative knowl-
edge (Forsyth, 2021) that can help understand 
problems and inform solutions for a given 
issue. Many international agreements as 
well as national legislation (Sullivan et al., 
2006) require actors to use best available sci-
ence or similar iterations of the same concept. 
UNCLOS, for example, requires States to base 
their high seas fisheries conservation and man-
agement measures on “the best scientific evi-
dence available” (UNCLOS, art. 119(a)) and the 
UN Fish Stocks Agreement reiterates such man-
date (UNFSA, art. 5(b)).

Despite—or because—of its widespread 
use, there is no agreed definition of what con-
stitutes “best available science.” Some multi-
lateral agreements, such as the Convention in 
International Trade of Endangered Species 
have non-binding and non-exhaustive guid-
ance on methodologies and sources of infor-
mation (Resolution Conf.16.7). In the BBNJ 
Agreement, Article 7(i) states, “the use of best 
available science and scientific information” 
in the General Principles and Approaches, 
without a definition of the concept. The 
COP may consider including in the terms of 
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cost-effective access to and from the sea by all 
means of transport, on the basis of the freedom 
of transit, and other related measures, in accord-
ance with applicable rules of international law.”

The BBNJ Agreement’s MGR regime’s 
objectives do not provide how the MGR benefits 
will be allocated among the long list of develop-
ing countries:

The building and development of the capacity of 
Parties, particularly developing States Parties, 
in particular the least developed countries, land-
locked developing countries, geographically dis-
advantaged States, small island developing States, 
coastal African States, archipelagic States and 
developing middle-income countries, to carry out 
activities with respect to marine genetic resources 
and digital sequence information on marine 
genetic resources of areas beyond national juris-
diction (BBNJ Agreement, art. 9(b)).

The developing countries that fall into the 
grouping in Articles 7(m) and 7(n) are likely to 
voice their “full recognition” in the case of SIDS 
and LDCs and “acknowledgement” of LLDCs to 
ensure that they are prioritized.

4.2.3.5  Precautionary Principle 
or Precautionary Approaches?

During the BBNJ Agreement’s negotiations, 
there were discussions about whether certain 
principles were more accurately ‘approaches’ 
under international law, which is why the title 
of Art. 7 includes the terms “principles and 
approaches.” The distinction or lack thereof, is 
discussed above in Sect. 4.1.4 of this chapter. 
The lack of consensus on the use of principle or 
approaches are reflected in BBNJ Agreement’s 
Art. 7(e), which mentions both the precaution-
ary principle and precautionary approach with-
out clarification. Such compromise allowed the 
negotiators to move toward concluding the dis-
cussions. Art. 7(e) states, “[t]he precautionary 
principle or precautionary approach, as appro-
priate,” (emphasis added). The text suggests that 
there may be a distinction between the two and 
such lack of clarity could lead to disputes. That 
said, as discussed in the conclusion of this chap-
ter, it would be beneficial for the Parties and the 
COP to leave out the political divisions aside 
and focus on what implementation activities can 

Acknowledgement of the special interests and 
needs of landlocked developing countries (BBNJ 
Agreement art. 7(n))

The concept of the “special circumstances of 
small island developing States” was first intro-
duced at the UN Conference on Environment 
and Development in June 1992 in Rio de Janeiro 
(A/RES/44/228). The report from the conference 
states, “[s]mall island developing States, and 
islands supporting small communities are a spe-
cial case both for environment and development. 
They are ecologically fragile and vulnerable. 
Their small size, limited resources, geographic 
dispersion and isolation from markets, place 
them at a disadvantage economically and pre-
vent economies of scale.” (A/Conf.151/26/
Rev.1 (Vol.I) Chapter 17.123). Indeed, Coelho 
argues that “[t]he enhancement of the scientific 
and technological capabilities of Small Island 
Developing States (SIDS) is fundamental to 
addressing vulnerabilities arising from their spe-
cial circumstances.” (Coelho, 2024).

Least developed countries (LDCs) identifica-
tion was created by the UN General Assembly’s 
resolution in 1971 (A/RES/2768/XXVI). The 
UN’s definition of LDCs is “countries that have 
low levels of income and face severe structural 
impediments to sustainable development.” (UN 
DESA, 2024). The countries are considered the 
most disadvantaged among the developing coun-
tries. UN DESA states that there are 45 coun-
tries in this category and most are in Africa, 
but some are Pacific small island development 
States (SIDS) (UN DESA, 2024). The UN pro-
vides various support measures for the countries 
that qualify to be in the LDC category: interna-
tional trade; development cooperation; and sup-
port for participation in international forums 
(UN DESA, 2024).

There are 32 landlocked developing coun-
tries (LLDCs) in Africa, Asia, Europe and South 
America (Vienna Programme of Action). There 
are approximately 440 million people who live 
in LLDCs and they face challenges due to their 
geographical location (Vienna Programme of 
Action). The Vienna Programme of Action, a 
decade long work ending in 2024 includes an 
objective to “promote unfettered, efficient and 
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4.2.3.7  Common but Differentiated 
Responsibilities

Other principles listed in the President’s Note 
were removed entirely over the course of the 
negotiations, which may also contribute to 
understanding the intent of the MGR provisions. 
For example, the principle of “common but dif-
ferentiated responsibilities” (CBDR), which is 
not mentioned in UNCLOS, but was included as 
a principle ten years later in the UNFCCC and 
the 2015 Paris Agreement (Vanderheiden, 2021). 
Chen states, “[t]he CBDR principle recognizes 
that each country should take their own respon-
sibilities because GHG emissions issue has been 
contributed by all countries, but these respon-
sibilities might be differentiated in accordance 
with countries’ social and economic conditions 
because not all countries contributed equally.” 
(Chen, 2021, 2). Even though CBDR is not spe-
cifically mentioned in the BBNJ Agreement, in 
Part II (MGRs) and in other sections, such as 
in Part V (Capacity building and the transfer of 
marine technology), there are prominent distinc-
tions of responsibilities and benefits between 
developed and developing countries where 
benefits always flow from those countries with 
resources to countries with less. In effect, the 
BBNJ Agreement operationalized the CBDR 
without specifically using the terminology to 
address equity concerns.

4.2.3.8  Adjacency
Another principle mentioned in the President’s 
aid to negotiations on MGRs that was not 
included in the BBNJ Agreement is “adjacency.” 
The concept is not in UNCLOS but appears in 
the UN Fish Stocks Agreement (art. 7.1(a)). 
Adjacency in the UN Fish Stocks Agreement is 
a concept that addresses the rights of relevant 
coastal States “with respect to straddling fish 
stocks, the relevant coastal States and the States 
whose nationals fish for such stocks in the adja-
cent high seas area shall seek, either directly or 
through the appropriate mechanisms for coop-
eration provided…to agree upon the measures 
necessary for the conservation of these stocks 
in the adjacent high seas area.” (UNFSA, Art. 
7.1(a)). Mossop and Schofield (2020) provide 

best achieve the overall objective of the BBNJ 
Agreement: conservation and sustainable use of 
biodiversity in areas beyond national jurisdic-
tion. Such a stance is particularly important as 
the ocean faces unprecedented and accelerating 
degradation.

4.2.3.6  Transparency
The principle of “transparency” is not included 
in the General Principles and Approaches of 
the BBNJ Agreement (art.7) that applies to the 
entire Agreement, but it is included in various 
sections of the Agreement, including in MGR 
provisions. For example, transparency is an 
objective of the access and benefit sharing com-
mittee in Art. 15.1. Art. 16 on monitoring and 
transparency provide the means of achieving 
transparency. Further, the concept of transpar-
ency is an important aspect of the institutional 
arrangements in Part VI, where it has a specific 
article for the COP to “promote transparency in 
decision-making processes and other activities 
carried out” pursuant to the BBNJ Agreement 
(BBNJ Agreement, art. 48.1). The article on 
transparency has three other subparagraphs 
that focus on inclusive meetings and specifi-
cally mandates the COP to perform the follow-
ing actions: “dissemination of information and 
the facilitation of, the participation of, and con-
sultation with, relevant global, regional, subre-
gional and sectoral bodies, Indigenous Peoples 
and local communities with relevant traditional 
knowledge, the scientific community, civil soci-
ety and other relevant stakeholders as appro-
priate and in accordance with the provisions of 
this Agreement.” (BBNJ Agreement, 48.3). The 
transparency mandates also require for the COP 
to provide timely access to all relevant informa-
tion (BBNJ Agreement, 48.4). Finally, all meet-
ings of the COP and its subsidiary bodies must 
be open to observers in line with the COP’s 
rules of procedure unless otherwise decided by 
the COP (BBNJ Agreement, 48.2). Combined, 
the BBNJ Agreement has interpretive tools and 
operationalized mandates that provide a strong 
foundation to ensure transparency regarding 
MGRs and the fair and equitable sharing of 
benefits.
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The above text is more vague and expansive 
than the adjacency concept discussed above. 
How would research institutions or others 
that will collect samples in ABNJ know which 
coastal States and other States have “right and 
legitimate interests”? What does it mean to carry 
out the activities with “due regard”? Without 
more guidance, the lack of clarity will cause 
unintentional non-compliance by the regu-
lated community. To effectively implement the 
requirement in 11.3, the BBNJ Agreement’s 
Scientific and Technical Body could provide 
recommendations to the COP on some of the 
challenges and options for compliance that 
will foster scientific research and development 
(Muraki Gottlieb et al., 2025).

4.2.4  Objectives on MGRs

The BBNJ Agreement has a general objective 
(art.2) that applies to the Agreement as a whole 
and tospecific subject matter specific objectives. 
The latter would be read in light of the former, 
but the subject matter specific objectives would 
supersede the general objectives in the case of 
conflict or inconsistencies. This section will 
focus on two aspects on objectives: (a) comple-
mentarity between the overall objective of the 
BBNJ Agreement and the objectives specific 
to Part II (Table 4.4); and (b) consideration on 
peaceful purpose.

4.2.4.1  Complementarity of the BBNJ 
Agreement’s General Objective 
with the Objectives Specific 
to Part II (MGRs)

As the list of the objectives for MGRs in the 
Draft Text shows (Table 4.4, left column), the 
first textual proposals did not include the con-
cept of conservation. The list of objectives spe-
cifically focused on economic benefits. Since 
the overall objective in BBNJ Agreement’s 
Article 2 include conservation (in addition to 
sustainable use), arguably, it could also apply 
to the MGR objectives. That said, the lack of 

the following explanation on adjacency, which 
is, “coastal States should be given “greater influ-
ence over management of those ABNJ resources 
to which they lie adjacent.”

Adjacency considerations are not explic-
itly included anywhere in Part II (MGRs), in 
contrast to Part III (Area Based Management 
Tools, including Marine Protected Areas) and 
IV (Environmental Impact Assessments) in 
the BBNJ Agreement, both of which give spe-
cial consideration to adjacent coastal States. 
Inclusion of adjacency for Part II was consid-
ered during the intergovernmental conference 
(i.e., President’s aid to negotiations, Part III 
art.1.2(n), Draft Text, Part II art. 11, Revised 
Draft Text, Part II, art. 11), but the negotia-
tors ultimately opted to leave it out from Part 
II. Mossop and Schofield (2020) give some 
insights as to why inclusion of the adjacency 
concept would be problematic: (a) the require-
ment to provide “due regard” for coastal States 
in art.9(2) lacks clarity because there is no spe-
cific information as to what needs to be done or 
what exactly it means, (b) the option for prior 
notification and consultation or consent from 
the coastal State where activities might result in 
the utilization of MGRs found both within and 
beyond national jurisdiction in art.10(5) would 
be problematic because it may be difficult to 
know the overall distribution of a marine specie 
in question.

While BBNJ Agreement’s MGRs require-
ments do not have an explicit provision on adja-
cency, it does have a more diluted text that will 
cause implementation and compliance chal-
lenges. Article 11.3 states:

Collection in situ of marine genetic resources of 
areas beyond national jurisdiction shall be carried 
out with due regard for the rights and legitimate 
interests of coastal States in areas within their 
national jurisdiction and with due regard for the 
interests of other States in areas beyond national 
jurisdiction, in accordance with the Convention. 
To this end, Parties shall endeavour to cooperate, 
as appropriate, including through specific modali-
ties for the operation of the Clearing-House 
Mechanism determined under article 51, with a 
view to implementing this Agreement.
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information on marine genetic resources of areas 
beyond national jurisdiction for the conserva-
tion and sustainable use of marine biological 
diversity of areas beyond national jurisdiction” 
(BBNJ Agreement, art. 9(a)), which clearly 
complements the general objective in the 
Agreement(art. 2). The objective of conservation 
is also reflected in the BBNJ Agreement’s para-
graphs on the activities with respect to MGRs ( 
art. 11.6) and on the fair and equitable sharing 
of monetary benefits (art . 14.5).

4.2.4.2  Peaceful Purposes
In terms of the concept, “peaceful purposes,” 
it is not part of the objectives of Part II of 
the BBNJ Agreement (BBNJ Agreement, 
art.9). However, the concept appears in the 
Agreement’s Article 11.7 under the title, “activi-
ties with respect to marine genetic resources of 
areas beyond national jurisdiction.”:

specific link to conservation in the Draft Text 
could have confirmed the economic focus on 
ABS regimes. Regarding ABS in other contexts, 
Humphries et al. states, “[t]oday, it is more com-
mon for governments to consider benefits for 
conservation to result indirectly from sharing 
of materials, scientific data, forms of capacity 
building and contractual agreements between 
parties. However, there is little or no published 
research providing evidence that the ABS trans-
action per se is an effective tool for conservation 
of genetic resources (as opposed to equitable 
use).” (Humphries et al., 2020). For that rea-
son, the authors provided an option for a BBNJ 
Agreement’s benefit sharing mechanism that had 
a specific link to conservation.

The BBNJ Agreement’s MGR objectives 
specify that “the fair and equitable sharing of 
benefits arising from activities with respect to 
marine genetic resources and digital sequence 

Table 4.4  Comparison of the list of objectives in the Draft Text to the BBNJ Agreement

Note: Unlike the general principles and approaches in Table 4.3, all the concepts introduced in the Draft Text (left 
column) were incorporated into the BBNJ Agreement with certain modifications

Draft Text (May 2019)
Objectives for MGRs and the fair and equitable sharing  
of benefits

BBNJ Agreement
Objectives for MGRs and the fair and equitable sharing 
of benefits (Article 9)

[(a)  Build the capacity of developing States Parties, in 
particular least developed countries, landlocked 
developing countries, geographically disadvantaged 
States, small island developing States, coastal African 
States and developing middle-income countries, to 
access and utilize marine genetic resources of areas 
beyond national jurisdiction]

[(b)  Promote the generation of knowledge and techno-
logical innovations, including by promoting and 
facilitating the development and conduct of marine A/
CONF.232/2019/6 8/46 19-08171 scientific research 
in areas beyond national jurisdiction, in accordance 
with the Convention]

[(c)  Promote the [fair and equitable] sharing of benefits 
arising from the utilization of marine genetic resources 
of areas beyond national jurisdiction]

[(d)  Promote the development and transfer of marine tech-
nology [, subject to all legitimate interests, including, 
inter alia, the rights and duties of holders, suppliers 
and recipients of marine technology]]

[(e)  Contribute to the realization of a just and equitable 
international economic order]

(a)  The fair and equitable sharing of benefits arising 
from activities with respect to marine genetic 
resources and digital sequence information on 
marine genetic resources of areas beyond national 
jurisdiction for the conservation and sustainable 
use of marine biological diversity of areas beyond 
national jurisdiction

(b)  The building and development of the capacity of 
Parties, particularly developing States Parties, in 
particular the least developed countries, landlocked 
developing countries, geographically disadvanta-
ged States, small island developing States, coastal 
African States, archipelagic States and developing 
middle-income countries, to carry out activities 
with respect to marine genetic resources and digital 
sequence information on marine genetic resources of 
areas beyond national jurisdiction

(c)  The generation of knowledge, scientific under-
standing and technological innovation, including 
through the development and conduct of marine 
scientific research, as fundamental contributions to 
the implementation of this Agreement

(d)  The development and transfer of marine technology 
in accordance with this Agreement
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negotiations and do not provide much guid-
ance. Rather, interpretation of the obligations 
will need to be filled by the BBNJ Agreement’s 
Scientific and Technical Body and reflecting 
the ongoing discussions in other international 
fora, such as at the Convention on Biological 
Diversity (Rabone et al., 2025). By design, the 
BBNJ Agreement provides flexibility and gives 
the Scientific and Technical Body an important 
role to ensure that rapidly evolving science and 
policy on digital sequence information can be 
future proofed.

4.3.2  Layering Various 
Articles on the Same 
Topic to Strengthen 
Implementation

For some topics, the BBNJ Agreement takes 
the approach of layering or repeating the con-
cepts in the Preamble, General and General 
Principles and Approaches to provide guidance 
on the operationalization of the aspirations of 
the countries that adopted the text by consensus. 
The three examples below show that a single 
topic is referenced in three legal interpretation 
tools (i.e., Preamble, General Principles and 
Approaches, and MGR specific objectives). 
Moreover, Part II provides specific processes 
that operationalizes the Preamble, General 
Principles and Approaches and the MGR spe-
cific objectives.

Hulme states, in terms repeating concepts 
used in the preamble, “by repeating and expand-
ing upon its statements of object and purpose in 
later provisions, they lifted from it the burden of 
doing heavy legal work. This approach of inten-
tional redundancy is one that could be replicated 
by treaty drafters today to tame the object-
and-purpose analysis mandated by the VCLT.” 
(Hulme, 2016). Indeed, in the BBNJ Agreement, 
the drafters certainly used this approach, albeit 
the focus was always on the operative text in the 
MGR requirements (Table 4.5).

Activities with respect to marine genetic 
resources and digital sequence information on 
marine genetic resources of areas beyond national 
jurisdiction shall be carried out exclusively for 
peaceful purposes.

However, the BBNJ Agreement’s Article 10.3 
carves out military activities from the BBNJ 
Agreement by stating:

[t]he obligations of this Part shall not apply to 
a Party’s military activities, including military 
activities by government vessels and aircraft 
engaged in non-commercial services. The obli-
gations in this Part with respect to the utilization 
of marine genetic resources and digital sequence 
information on marine genetic resources of areas 
beyond national jurisdiction shall apply to a 
Party’s non-military activities.

Read together, the two articles may give sig-
nificant leverage for a Party to conduct activities 
associated with MGRs that would be contrary 
to Article 11.7’s goal of peaceful purposes. For 
further discussion of this concept, see Chap. 10 
(Ardron et al., 2025).

4.3  Considerations 
for Implementation

4.3.1  Focus on the “How”

From an interpretation point of view, it was the 
operationalized aspects that drove the nego-
tiators to draft the relevant language in the 
Preamble, General Principles and Approaches, 
and the specific objectives for Part II. The effect 
of such drafting resulted in the greater focus on 
paragraphs that operationalized benefit sharing 
through specific processes, and the interpretation 
tools were drafted either as a confirmation of the 
operative paragraphs (i.e., freedom of the high 
seas and the common heritage of humankind) 
or as a matter of compromise (i.e., FHH digital 
sequence information).

As for the digital sequence information 
provisions in the Preamble and Part II, objec-
tives were a last-minute effort to conclude the 
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Parties shall cooperate under this Agreement for 
the conservation and sustainable use of marine 
biological diversity of areas beyond national 
jurisdiction, including through strengthening and 
enhancing cooperation with and promoting coop-
eration among relevant legal instruments and 
frameworks and relevant global, regional, subre-
gional and sectoral bodies in the achievement of 
the objectives of this Agreement.

Parties shall endeavour to promote, as appropri-
ate, the objectives of this Agreement when par-
ticipating in decision-making under other relevant 
legal instruments, frameworks, or global, regional, 
subregional or sectoral bodies.

By interpreting the term “not undermine” in 
Article 5 with the concepts in Article 8, the 
implementation will also meet the general objec-
tive of the BBNJ Agreement in Article 2.

A more detailed exploration of the infra-
structure of the BBNJ Agreement that pro-
vide insights on the institutional arrangements 
is available in Chap. 2 of this book (Muraki 
Gottlieb et al., 2025).

4.4  Conclusion

As explored in this chapter, the BBNJ 
Agreement has layered or repeated the con-
cepts in the Preamble, General Principles and 
Approaches and MGR specific objectives to 
provide guidance on the operationalization of 
the benefit sharing of MGRs (BBNJ Agreement, 
Part II), which support the unified vision and 
aspirations of the nearly 200 countries that 
adopted the text by consensus. That said, regard-
ing MGRs, the negotiators focused on the “how” 

4.3.3  Importance of International 
Cooperation 
and Coordination 
in Implementation: Not 
Undermining

In terms of implementation, an important aspect 
is reading Article 5 (relationship between 
the BBNJ Agreement and UNCLOS and rel-
evant and legal instruments and frameworks 
and relevant global, regional, subregional and 
sectoral bodies) and Article 8 (international 
cooperation) together to meet the overall objec-
tive of the BBNJ Agreement, which is to fos-
ter conservation and sustainable use of BBNJ 
(art.2). International cooperation and coordina-
tion are included in the general objective of the 
BBNJ Agreement (art. 2) to ensure the conser-
vation and sustainable use of BBNJ. While the 
concepts in Articles 5 and 8 are not part of the 
General Principle and Approaches, they fit the 
definition of principles discussed in Sect. 4.1.4 
of this chapter which is, “treaty’s goals and the 
character of the means employed to achieve 
them.” (Jonas & Saunders, 2010).

The significance of reading the two articles 
together is that the term “not undermining” in 
Article 5 is not defined in the BBNJ Agreement. 
Langlet and Vadrot have conducted a detailed 
study of the number of relevant intergovernmen-
tal organizations that could be impacted by the 
BBNJ Agreement and reports that there are 52 
existing international organizations (Langlet & 
Vadrot, 2023). Article 8 has two sub-articles on 
this point:

Table 4.5  “Layering” examples of text in the Preamble, General Principles and Approaches and MGR specific 
objectives that work synergistically with the operative paragraphs

Topic Preamble General Principles 
and Approaches

MGR specific 
objectives

MGR requirements

Indigenous Peoples and local  
communities

Para.7 and 8 Art.7(j) and 7(k) 9(c) Art. 13

digital sequence information Para 12 Art. 7(i) 9(a) Art. 11, 12, 14, 15,16

Capacity building and the transfer  
of marine technology

Para 6 Art. 7(m), (n) 9(b) Art. 14, Part V
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• Implementation associated with requirements 
on traditional knowledge of Indigenous 
Peoples and local communities.

• Implementation on ensuring the special cir-
cumstances and special interests and needs 
of groups of countries (i.e., SIDS, LDCs and 
LLDCs) (Humphries et al., 2025a).

Given the critical nature of the BBNJ 
Agreement, there was urgency for the coun-
tries to conclude the negotiations and agree on a 
robust BBNJ Agreement that could make lasting 
positive changes for the current and future gen-
erations (Humphries et al., 2025a).

Now with the adopted BBNJ Agreement with 
91 signatories and seven Parties (as of June 26, 
2024), it is imperative for the countries and the 
regional economic integration organizations to 
work on the next important steps. In the coming 
years towards implementation and during imple-
mentation, stakeholders need to understand the 
overall objective of the BBNJ Agreement and 
compromises made during the negotiations. 
Moreover, the innovative thinking in reaching a 
consensus and building in flexibility to future-
proof the BBNJ Agreement can provide inspi-
ration for future negotiation of agreements. In 
implementing the BBNJ Agreement, remem-
bering and honoring the negotiators’ efforts to 
emphasize the “how”—operationalizing benefit 
sharing of MGRs—in Part II of the Agreement, 
could avoid prolonged discussions that could 
delay effectively implementing the new obli-
gations. Rehashing the disagreements over the 
Preamble, General Principles and Approaches 
and MGRs specific objectives that stalled the 
negotiations would cost precious time on the 
task at hand: the conservation and sustainable 
use of the largest ecosystem of the Earth. Rather, 
focusing on resolving some of the challenging 
technical implementation questions will lead to 
providing the benefit sharing that the negotia-
tors, especially the developing countries, desired 
from the historic BBNJ Agreement.

***

first, then worked on the Preamble, General 
Principles and Approaches and the MGRs spe-
cific objectives. As explored in this chapter 
such negotiation method allowed the countries 
to break the political gridlock and to progress 
toward reaching a consensus.

The negotiating countries’ agreement of the 
package approach, “all the four substantive ele-
ments would be negotiated together as a pack-
age” created a need for the negotiators to ensure 
that the most politically difficult topic would 
not lead to a lack of a global binding agreement 
to conserve and sustainably use marine bio-
logical diversity beyond national jurisdiction. 
(Humphries et al., 2025a). Over the two decades 
that the studies and negotiations took for the 
BBNJ Agreement to be adopted by consensus, 
the deterioration of ocean health had accelerated 
to an unprecedented rate and resulted in devas-
tating changes. The Area-Based Management 
Tools, including Marine Protected Areas and 
Environmental Impact Assessment would pro-
vide significant conservation and protective 
measures for nearly 70% of the global ocean. 
Further, the capacity building and the transfer 
of marine technology could address the much-
needed scope and the amount of support that 
could contribute to a healthier ocean. A robust 
implementation of the BBNJ Agreement will 
make significant contributions to achieving the 
ocean related conservation targets, including the 
goals of the UNFCCC, the Kunming-Montreal 
Biodiversity Framework, and the Agenda 2030 
(UN Secretary General, 2023). The rights of the 
Indigenous Peoples and local communities and 
their contributions for the future of the ocean 
would also be addressed. A summary of the 
guidance on the practical aspects of implemen-
tation on the issues below and the chapters that 
explore further on specific topics can be found 
in in Chap. 1 of this book:

• Implementation of fair and equitable sharing 
of benefits.

• Best practices in use of best available 
science.
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Abstract

The new treaty on the conservation and 
sustainable use of marine biodiversity in 
areas beyond national jurisdiction promotes 
equity through the fair and equitable shar-
ing of benefits from activities with respect to 
marine genetic resources (MGR) and digi-
tal sequence information (DSI). To obtain 
information about these activities, the treaty 
provides a framework for a ‘light touch’ 
notification system, leaving many ques-
tions about how it might work in practice. 
Using textual legal analysis, this chapter 
draws from the negotiation history to offer a 
detailed interpretation of articles 11 and 12 
of the treaty and the key features of the noti-
fication system: collection and utilization 

notifications and procedures for access to 
MGR and DSI in repositories and databases. 
It offers practical considerations about how 
its innovative features such as the BBNJ 
Standardized Batch Identifier may work in 
practice and summarises some priority areas 
for clarification if the notification system is to 
be effective for years to come as technologies 
change.

Keywords

BBNJ agreement · Biodiversity · 
Conservation · Sustainable use · Benefit 
sharing · Marine genetic resources · Digital 
sequence information · Notification · 
Collection · Utilization

5.1  Introduction

The new notification system for marine genetic 
resources (MGRs) and digital sequence informa-
tion (DSI) on MGRs of areas beyond national 
jurisdiction (ABNJ) is a significant achieve-
ment for a jurisdictional area that does not rec-
ognise sovereignty or sovereign rights. Articles 
11 and 12 of the Agreement under the United 
Nations Convention on the Law of the Sea on 
the Conservation and Sustainable use of Marine 
Biological Diversity of Areas Beyond National 
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facilitating access to MGR samples and DSI 
from ABNJ by all through transparent record-
keeping, including their location and modalities 
for access.

The access and benefit sharing (ABS) con-
cept under various international fora influenced 
investigation into a mechanism for ABNJ under 
the United Nations Convention on the Law 
of the Sea (UNCLOS1) that could promote 
equity and fairness from the use of biological 
resources (Laird et al., 2020). The Convention 
on Biological Diversity2 (CBD) and its imple-
menting agreement the Nagoya Protocol on 
Access to Genetic Resources and the Fair and 
Equitable Sharing of Benefits Arising from their 
Utilization3 (Nagoya Protocol) set out interna-
tional frameworks for a bilateral approach to 
ABS under national law or policy. This frame-
work recognises the sovereignty of a State 
Party over its genetic resources (CBD art 15(1)) 
and its authority to regulate access to genetic 
resources for activities within the scope of the 
framework within its jurisdiction (CBD art 
15, Nagoya Protocol arts 6 and 7). If a Party 
has access measures, it generally requires the 
prior informed consent (PIC) of the provider of 
the genetic resource or traditional knowledge 
associated with the genetic resource (CBD art 
15, Nagoya Protocol arts 6 and 7). It is up to 
the Party to determine under its national leg-
islation who has rights and obligations as the 
‘provider’. Monetary and/or non-monetary ben-
efits arising from the utilization of the genetic 
resources or associated traditional knowledge 
must be shared in a fair and equitable way with 
the resource/knowledge provider (CBD art 15, 
Nagoya Protocol art 5), which is usually done 

Jurisdiction (BBNJ Agreement) (UNGA, 2023a) 
set out the requirements for notifications con-
cerning MGRs by users to the Clearing House 
Mechanism (CHM). The notification system 
plays a vital role in linking MGR collection and 
utilisation activities within the scope of Part 
II MGR governance of the BBNJ Agreement, 
with information sharing, benefit sharing, capac-
ity building and the transfer of marine tech-
nology. While it is a component of the BBNJ 
Agreement’s monitoring and transparency sys-
tem under article 16, the notification system’s 
innovations, including the BBNJ Standardized 
Batch Identifier (BBNJ Identifier), aim to link 
Part II with other governance systems and 
databases of genetic resources and DSI). This 
chapter aims to: analyse the evolution and inter-
pretation of articles 11 and 12; identify key 
innovations and gaps in policy that need clarifi-
cation by the BBNJ Agreement bodies; and offer 
considerations for practical implementation of 
the obligations.

This chapter demonstrates how the notifica-
tion system arose out of a compromise during 
treaty negotiations for a relatively light touch 
system that avoided a resource-intensive access 
permit regime, while still facilitating infor-
mation and benefit sharing. Historically, only 
a few high-income countries have benefitted 
from being able to access MGRs more read-
ily in ABNJ, while low and middle-income 
countries have been challenged by capacity 
constraints including the high cost of deep-
sea vessels and sampling technology (Blasiak 
et al., 2020; Stokstad, 2018). Such differentials 
in access have contributed to widening dispari-
ties in ocean knowledge and commercialisa-
tion opportunities. Further, while best scientific 
practice encourages the depositing of samples 
in repositories and DSI in databases, these are 
not always findable or publicly accessible, hin-
dering access and utilisation of MGRs and DSI 
from ABNJ (Garrity et al., 2009; Slobodian 
et al., 2015). The BBNJ Agreement seeks to 
reduce these disparities through the notifica-
tion system both by facilitating the opportunity 
for low and middle-income countries to express 
their interest in upcoming research cruises and 

1 United Nations Convention on the Law of the Sea, 
opened for signature 10 December 1982, 1833 UNTS 
397 (entered into force 16 November 1994).
2 Convention on Biological Diversity, opened for signa-
ture 5 June 1992, 1760 UNTS 79 (entered into force 29 
December 1993) (‘CBD’).
3 Nagoya Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits Arising from 
their Utilization, opened for signature 29 October 2010, 
[2012] ATNIF 3 (entered into force 12 October 2014) 
(‘Nagoya Protocol’).
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through contracts between the user and pro-
vider or through a benefit sharing fund (see, 
e.g. Humphries et al., 2021a, 2021b, 2021c). 
Global monitoring and information sharing 
under this bilateral system is primarily achieved 
through a system of Internationally Recognised 
Certificates of Compliance (proof of PIC), 
designated checkpoints (to collect or receive 
information about provenance, utilization and 
regulatory compliance in specific cases), check-
point communiques (reports to the CHM) and 
State Party reports to the CHM about regulations 
and activities within their jurisdiction (Nagoya 
Protocol arts 17 and 18).

Other ABS frameworks take a multilateral 
approach, where the sharing of benefits is not 
dependent on authorisation for access and nego-
tiation of sharing benefits with the provider 
on a case-by-case basis. The United Nations 
Food and Agriculture Organization (FAO) 
International Treaty on Plant Genetic Resources 
for Food and Agriculture (Plant Treaty)5 and the 
World Health Organization’ Pandemic Influenza 
Preparedness (PIP) framework4 both have a con-
tractual approach for benefit sharing but break 
the nexus between benefit sharing and access 
(Lawson et al., 2019). For example, Contracting 
Parties to the Plant Treaty agree to take meas-
ures to provide access to plant genetic resources 
in the multilateral system for the purpose of 
utilization and conservation for research, breed-
ing and training for food and agriculture using 
a standard material transfer agreement (SMTA) 
including benefit sharing provisions on informa-
tion exchange, access to and transfer of technol-
ogy, capacity building and sharing of monetary 
benefits including through a fund (Plant Treaty 
arts 12 and 13). In other words, unlike the CBD 
model, users are not required to negotiate ben-
efit sharing terms on a case-by-case basis in 

return for access. The PIP Framework also uses 
a SMTA (contractual) model at the core of its 
multilateral system (PIP Framework 5.4). Both 
have information sharing mechanisms (Lawson 
et al., 2019) and they apply to genetic resources 
from areas within national jurisdiction.

Whereas benefit sharing was especially 
tied to MGR governance as one of the four 
pillars of the BBNJ Agreement from the pre-
paratory committee (UNGA, 2018a), regulat-
ing ‘access’ was a contentious issue from the 
start of the negotiations. The President’s Aid to 
Negotiations included three options to regulate 
access: ‘that access be governed by the provi-
sions of [UNCLOS], that access be undertaken 
in accordance with the instrument, with provi-
sion made for access modalities, or not address-
ing access in the instrument’ (UNGA, 2019a p. 
8, 2018b Sect. 3.2.1). As a diplomatic solution, 
many of the provisions associated with an access 
framework were incorporated into a general 
provision concerning ‘activities’ with respect 
to MGRs of ABNJ (art 11), whereas a separate 
provision focused on access modalities phrased 
as ‘notification on activities’ (art 12). This 
avoided contentious language of ‘access’, while 
still enabling a framework for access activities 
in substance, albeit in the form of a notification 
procedure (with conditions) and not in the form 
of PIC or an authorisation or permit procedure.

The purpose of this chapter is to interpret and 
analyse articles 11 (regulated activities) and arti-
cle 12 (notification mechanism) to: (a) aid stake-
holder understanding of the rationale behind 
obligations; and (b) analyse how the final notifi-
cation mechanism might be implemented in prac-
tice. Section 5.2 outlines the negotiation history 
of articles 11 and 12 and an overview of the final 
access modalities. The following sections ana-
lyse the articles through a textual analysis with 
support from academic sources and other treaty 
documents and offer insights into how gaps in 
interpretation might be addressed during imple-
mentation of the BBNJ Agreement. Section 5.3 
analyses article 11 (regulating activities and the 
remaining sections analyse the notification mech-
anism—Sect. 5.4 (pre-collection notification), 
Sect. 5.5 (post-collection notification), Sect. 5.6 

5 International Treaty on Plant Genetic Resources for 
Food and Agriculture, opened for signature, 3 November 
2001, 2400 UNTS 303 (entered into force 26 June 2004).

4 World Health Assembly Resolution 64, Pandemic 
Influenza Preparedness: Sharing of Influenza Viruses 
and Access to Vaccines and Other Benefits, 2011 (Sixty-
fourth World Health Assembly, WHA64/5, 2011).
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2018d) and early drafts of the text proposed dif-
ferent access procedures depending on where 
the MGRs are sourced or originate:

• access options for in situ (collection) of 
MGR:
– prior notification to a treaty body; or
– a permit with terms and conditions set 

under the treaty; or
– a licence with terms and conditions set 

under the treaty.
• ex situ access to MGRs ‘shall be free and 

open’;
• ‘access to in silico information and data shall 

be facilitated’; and
• access to traditional knowledge associated 

with MGRs of ABNJ is accessed with the PIC 
or approval and involvement of Indigenous 
Peoples and Local Communities and mutu-
ally agreed terms (UNGA, 2019b Sect. 3.2.1, 
2019b draft art 10, 2019c draft art 10).

The two models discussed for collection in situ 
were a licensing or permit-based model ‘which 
might borrow elements from the sponsoring 
State system for the Area’ and a notification-
based model ‘which would require notification 
of sampling or collection activities [in ABNJ] to 
a designated entity under the instrument before 
or after the activities’ (2018c, p. 22). Questions 
arose during negotiations about who the author-
ising body would be and where the financial and 
other resources would come from for maintain-
ing a permit or licensing system. In the end, 
permit-based models such as those adminis-
tered by the ISA in the deep seabed (the Area)6 
or by the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora 
(CITES) for specimens of species listed on its 
Appendices taken in ABNJ7 were disregarded. 

(utilization notification) and Sect. 5.7 (access to 
MGR and DSI in repositories or databases). The 
chapter concludes that there are many innovative 
components of the BBNJ Agreement framework 
for collecting and utilizing MGRs and DSI on 
MGR of ABNJ and summarises priority areas for 
clarification if the system is to be effective once 
the treaty enters into force.

5.2  Evolution of the Notification 
System

The Facilitator of Part II noted in her report for 
ICG1 that countries disagreed about whether to 
regulate ‘access’ but there was convergence that 
marine scientific research should not be ham-
pered regardless of which system was eventually 
decided (UNGA, 2018c p. 22). Underlying the 
debate were differences in state positions about 
the principles that should govern regulation—
the common heritage of humankind or freedom 
of the high seas, including freedom of marine 
research, the analysis of which is beyond the 
scope of this chapter (see Muraki Gottlieb et al., 
2025). A particular impasse for negotiations was 
whether to include within the agreement’s scope 
regulation of ex situ (e.g. MGRs in repositories) 
or in silico (MGRs in digital form) and if so, 
how. Other proposals included having different 
levels of access for vulnerable or ecologically 
significant areas and different procedures for 
regulating access for scientific and commercial 
purposes (UNGA, 2018c p. 22), which would 
have added considerable complexity and did 
not end up in the final text. The unique geopo-
litical nature of ABNJ where there are no sov-
ereign rights over the oceans and its resources 
(UNCLOS arts 89 & 137(1)) meant that more 
creative options were required to govern collec-
tion and use of MGRs and DSI.

5.2.1  Negotiation History 
of Articles 11 and 12

Discussion at IGC1 to IGC4 concerning 
the President’s Aid to Discussions (UNGA, 

6 See the 1994 Agreement relating to the Implementation 
of Part XI of the United Nations Convention on the Law of 
the Sea of 10 December 1982, opened for signature 28 July 
1994, 1836 U.N.T.S. 42 (entered into force 28 July 1996).
7 See Convention on International Trade in Endangered 
Species of Wild Fauna and Flora, opened for signature 3 
March 1973, 993 U.N.T.S., 243 (entered into force 1 July 
1975) see art. I (c), (e), art III. (5) and art IV 6–7.
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2024). The President’s Aid to Discussions 
included the term ‘digital sequence data’ 
(DSI) as an option for the scope of the BBNJ 
Agreement (UNGA, 2018d Sect. 3). The draft 
texts for ICG2-4 focused on the term ‘in silico’, 
requiring that access to in silico information 
and data ‘be facilitated’ (UNGA, 2019b draft 
art 10). There was little clarity about what DSI 
meant and what ‘facilitated’ would mean in 
practice. Negotiating countries were divided 
between those who wanted to maintain the sta-
tus quo and leave DSI outside the scope for rea-
sons of practicality, risks of interference with 
open access to data and scientific or economic 
freedom, and those who wanted regulation for 
reasons of fairness, equity and capacity build-
ing. During BBNJ Agreement negotiations there 
were concurrent discussions in other interna-
tional ABS fora about whether to govern (and if 
so, how) the access and use of DSI and the fair 
and equitable sharing of benefits from its use 
(Kachelriess et al., 2025).

The timing of the Kunming Montreal Global 
Biodiversity Framework (GBF) and its deci-
sion to create a multilateral mechanism for ben-
efit sharing from DSI (UNEP, 2022) as well as 
the strong position by the G77 and China group8 
broke the deadlock at the BBNJ Agreement nego-
tiations (de la Concepción, 2024). Consequently, 
states reached a compromise, which included 
DSI as subject matter in many provisions of Part 
II. Cognizant that the CBD had not yet decided 
on the modalities of its benefit sharing frame-
work (UNGA, 2023b) and that regulating DSI in 
a manner incompatible across different interna-
tional ABS fora would impair scientific research 
and increase regulatory burden and undermine 
countries’ agreement to cooperate, negotiators 
included both general (e.g. art 8 duty to cooperate 
and art 5 relationship with other frameworks) and 
specific provisions (art 14(9) future modalities 
for benefit sharing) to avoid inconsistency. The 
latter provision allows for future modalities for 

By the end of IGC 4, only the notification 
option remained, based on a policy decision that 
a ‘light touch’ would be the most efficient and 
cost-effective approach to ‘access’ in situ, rather 
than an authorisation model (see Mendenhall 
et al., 2022).

Countries disagreed about whether to regu-
late ex situ MGRs and the proposed access 
modalities if it was to be regulated (UNGA, 
2019d). The proposed modality for ‘ex situ 
access’ from the President’s Aid to Discussions 
was ‘free and open’ (UNGA, 2018d), which 
remained in the draft texts until the end of IGC 
4 when the modality was removed for the 1 June 
2022 text (UNGA, 2022a). None of the defini-
tions in the draft texts clarified whether ex situ 
meant ‘outside ABNJ’ or MGRs in repositories 
or how ex situ MGRs would be distinguished 
from in situ MGR, particularly because as soon 
as they are collected and landed on board a ves-
sel in ABNJ, they may be deemed to be within 
the jurisdiction of the vessel flag state and there-
fore ex situ—for which access is ‘free and open’ 
under this early proposal (Humphries et al., 
2020). There was little clarity about what ‘free 
and open’ would mean in practice for benefit 
sharing and about the relationship with domes-
tic ABS laws and repositories that already con-
trol trans-jurisdictional ex situ MGRs located in 
national jurisdiction (Humphries et al., 2020). 
By ICG 5 these questions were side-stepped 
when the approach changed from regulat-
ing access to requiring information to be sent 
to the CHM regarding access to ex situ MGR 
and the modalities envisaged for access ex situ 
for utilization within a State Party’s jurisdic-
tion (UNGA, 2022b draft art 9). The thorny 
legal definitional issue for ‘ex situ’ MGRs was 
avoided by removing reference to the term in the 
final text but the approach remained the same, 
albeit expanded to DSI—where modalities for 
access to MGRs and DSI arising from utilization 
within national jurisdiction are to be notified to 
the CHM (art 12(8)(d)). The implications for 
this are explored in Sects. 5.6 and 5.7 below.

Whether to include and have access provi-
sions for DSI was one of the most contentious 
issues during negotiations (de la Concepción, 

8 Group of 77 is the largest intergovernmental organiza-
tion of the ‘Global South’ in the United Nations to pro-
mote their collective interests—https://www.g77.org/
doc/.

https://www.g77.org/doc/
https://www.g77.org/doc/
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States have priority over other States in ABNJ 
(see Mossop & Schofield, 2020). By the end of 
IGC3, ‘there seemed to be general convergence 
that the prior consent’ of the concerned coastal 
state would not be required but discussions 
continued about whether coastal, concerned 
or adjacent states ‘should be notified and con-
sulted nevertheless’ (UNGA, 2019d p. 6; 2019c 
draft art 10). In IGC5 the issue was resolved 
by solely relying on the UNCLOS concept of 
‘due regard’, requiring that collection of in situ 
MGRs ‘should be carried out with due regard 
for the rights and legitimate interests of coastal 
states in areas within their national jurisdic-
tion’ with the procedures under which Parties 
‘shall endeavour to cooperate including through 
specific modalities for the operation of the 
Clearing-House Mechanism determined under 
article 51’ during BBNJ Agreement implementa-
tion (art 11(3)).

5.2.2  Overview of the Agreed 
Notification Mechanism

The final modalities for (a) collection, (b) utili-
zation and (c) access to MGRs and where prac-
ticable, DSI in repositories and databases fall 
within a notification and information sharing 
system. Notification obligations fall on Parties 
to the BBNJ Agreement and not directly on pri-
vate individuals or entities, which is the norm 
for international treaties. Parties are required to 
implement national laws, policies or adminis-
trative measures to ensure information is noti-
fied to the CHM (art 12(1)). The treaty text does 
not specify whether only the Party may notify 
the CHM or whether there will be procedures 
for natural or juridical persons (e.g. scientists, 
repositories, corporations) to notify the CHM 
directly. This means that while ultimate respon-
sibility for notification rests with a government, 
each country’s laws may vary in the national 
procedures for fulfilling the obligations such as 
who has a duty to notify and how. Obligations 
concerning (c) are spread throughout the noti-
fication and benefit sharing provisions of the 
treaty (articles 12 and 14), requiring information 

benefit sharing for DSI decided under the GBF to 
be taken into account by the CoP when deciding 
on future modalities for benefit sharing under the 
BBNJ Agreement. The final wording in the treaty 
text does not include DSI as subject matter of the 
pre-collection notification but requires Parties to 
ensure that the repository where DSI is or will be 
deposited is included in the post-collection noti-
fication. There are also information requirements 
for DSI under arts 12(6), (7) and (8) and propos-
als for automation in the notification and identi-
fier systems as a light touch practical approach to 
governance (see Sect. 4.4 below).

Throughout negotiations, draft treaty texts 
proposed an approach to accessing tradi-
tional knowledge that incorporated the Nagoya 
Protocol concept of PIC and mutually agreed 
terms, with slight tweaks in the wording and 
placement of the obligation and with the addi-
tion of ‘free’ (free prior and informed con-
sent) (UNGA, 2018b Sect. 3.2.1). By IGC4, the 
provision had moved to its own stand-alone pro-
vision and by the final text, there was agreement 
that access to such traditional knowledge may 
be facilitated by the Clearing-House Mechanism 
(UNGA, 2019c draft art 10bis). Chapter 8 of 
this edited collection goes into detail about the 
BBNJ Agreement framework for ABS of tra-
ditional knowledge and the considerations for 
implementation of this provision (Pena-Neira 
& Coelho, 2025). The notification mechanism 
examined in the present chapter will refer to the 
access system for traditional knowledge where 
relevant.

Early draft texts also proposed an option for 
requiring the prior consent or notification and 
consultation of coastal States for activities that 
may result in the utilization of MGRs found in 
areas both within and beyond national jurisdic-
tion (UNGA, 2019b draft art 10(5), 2019c draft 
art 10(5)). There was considerable discussion at 
IGC 1–3 on this issue with some coastal States 
arguing that they have a special role to play in 
ABNJ governance that are adjacent or ecologi-
cally linked to areas within their national juris-
diction (Dunn et al., 2017; UNGA, 2019a p. 
11), while other States argued that there is no 
accepted principle under UNCLOS that coastal 
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Article 12 is divided into substantive obli-
gations and procedural requirements for noti-
fying the BBNJ Agreement’s Clearing-House 
Mechanism about specified activities concerning 
specified subject matter (Table 5.1). Substantive 
obligations set out standards that must be met 

to be shared with the Access and Benefit Sharing 
(ABS) Committee set up under article 15 (see 
Sect. 5.7 below).

While the notification mechanism includes 
within its scope MGRs and, where practica-
ble, DSI, it does not directly include traditional 
knowledge associated with MGRs in ABNJ, 
which is governed under article 13 (Pena-Neira 
& Coelho, 2025). However, as the information 
requirements are minimum standards of infor-
mation that must be forwarded to the CHM, 
there is nothing preventing the inclusion of 
information about proposed and current use of 
Traditional Knowledge with respect to a notifi-
able activity in article 12.

Table 5.1  Overview of modalities including timeframes for notification under the notification system

Notification category Procedure Article refe-
rence

Pre-collection notification of MGRs 
of ABNJ

Specified information must be notified to the CHM ‘six 
months or as early as possible prior to the collection in situ 
of’9 of MGRs of ABNJ;

12(2)

where there is a material change’ to information provided to 
the CHM prior to the planned collection, updated information 
must be notified to the CHM ‘within a reasonable time and 
no later than the start of collection in situ, where practicable.’

12(4)

CHM must automatically generate a BBNJ Identifier for the 
pre-collection notification

12(3)

Post-collection notification of MGRs 
of ABNJ

Specified information and the BBNJ Identifier must be noti-
fied ‘as soon as it becomes available, but no later than one 
year from the collection in situ of’ MGR of ABNJ

12(5)

Notification as aggregate reporting 
for access to MGR samples and DSI 
in repositories and databases

Parties must ensure that samples of MGR and DSI that are 
in repositories or databases under their jurisdiction can be 
identified as originating from ABNJ (no timeframe specified)

12(6)

Parties must ensure that repositories and, to the extent practi-
cable, databases under their jurisdiction prepare on a biennial 
basis an aggregate report on access to MGR and DSI linked 
to their BBNJ Identifier, and make the report available to the 
ABS Committee

12(7)

Utilization notification of MGRs and 
DSI (if practical) of ABNJ

Specified information must be notified to the CHM ‘as 
soon as information becomes available’ about ‘utilization,10 
including commercialization’ of MGRs of ABNJ and where 
practicable DSI on MGRs of ABNJ by natural or juridical 
persons in a Party’s jurisdiction. Information includes the 
results of utilization, details of the post-collection notification 
where available, where the original sample is held, the moda-
lities for third-party access to MGRs and DSI and associated 
data management plan and information on product sales and 
further development if available

12(8)

9 ‘Collection in situ’ means ‘the collection or sampling 
of’ MGRs of ABNJ art 1(4).

10 Utilization means to ‘conduct research and develop-
ment on the genetic and/or biochemical composition of 
marine genetic resources, including through the applica-
tion of biotechnology [any technological application that 
uses biological systems, living organisms, or derivatives 
thereof, to make or modify products or processes for spe-
cific use]’ art 1(3) & (4).
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context of the whole BBNJ Agreement, includ-
ing the functions of the treaty bodies (Chap. 2 
of this collection Muraki Gottlieb et al., 2025), 
the benefit sharing system (Chaps. 6 and 13 of 
this collection—Broggiato et al., 2025; Lavelle 
& Wynberg, 2025) and the monitoring and trans-
parency system (Chap. 7 of this collection—
Langlet et al., 2025). Figure 5.1 demonstrates 
how the notification categories and procedures 
work together in the notification system. In a 
simple scenario where collection is intended as 
part of a research cruise to ABNJ, there is a lin-
eal progression through the notification steps—
from pre-collection to post-collection and 
consequent utilization. As Chap. 14 of this book 
demonstrates (Rabone et al., 2025), the reality 
of R&D pipelines can be varied, with scenarios 
ranging from use of MGRs of ABNJ or DSI 
collected prior to the BBNJ Agreement coming 
into force, to the use of DSI on MGR of ABNJ 
without any associated collection, to the whole 
R&D process being carried out autonomously 
and with the use of artificial intelligence.

through the conduct of treaty Parties whereas 
procedural obligations generally relate to how 
Parties would go about fulfilling their duties 
(Brunnée, 2017). There is not yet a body of 
knowledge about which obligations are sub-
stantive and which are procedural in the BBNJ 
Agreement, which have different consequences 
for breach (Vienna Convention on the Law of 
Treaties art 60). The boundaries between the 
two are often fluid and operate symbiotically 
(Brunnée, 2017). As there is not yet state prac-
tice in relation to BBNJ Agreement obligations, 
Table 5.1 simply refers to the relevant category 
of notification and procedure without classifying 
them as substantive and procedural obligations.

The BBNJ Agreement imposes a duty on 
Parties to take the necessary legislative, admin-
istrative or policy measures to ensure that 
information is notified to the Clearing-House 
Mechanism (CHM) for the activities outlined in 
Table 5.1 during the specified timeframes.

The four categories of notifications under the 
system can only be properly understood in the 

12.2 Pre-
collec�on 
no�fica�on. 
a.) Nature and 
objec�ves
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ma�er of 
research
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areas
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Etc. 
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Fig. 5.1  Key elements of the notification provision
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responsibilities and duties of cooperation and 
due regard for legitimate interests as well as the 
effect and purpose of the activities under the 
BBNJ Agreement.

5.3.1  Subject Matter and Activities

The subject matter scope of Part II (the regu-
lated matter) is closely tied to the activities being 
conducted with the matter. While the BBNJ 
Agreement applies to MGR of ABNJ and DSI 
on MGR of ABNJ as the regulated matter (art 2), 
Part II designs a new governance framework for 
activities with this subject matter that are con-
ducted by a Party’s nationals both within ABNJ 
(collection activities) and in areas within national 
jurisdiction (AWNJ) (‘utilization’ and ‘access’ 
activities). This is consistent with the CBD frame-
work that covers the components of biological 
diversity (e.g. MGR) in AWNJ but also processes 
and activities within a Party’s control within the 
area of its national jurisdiction or beyond the lim-
its of national jurisdiction (CBD art 4).

Earlier drafts of article 11(1) designated spe-
cific activities to which the MGR framework 
applies (e.g. ‘collection in situ’, ‘utilization’) of 
MGRs ‘originating from’ ABNJ (UNGA, 2022a 
draft art 8(a)). The final article 11 only refers 
to activities ‘with respect to’ MGR and DSI on 
MGR of ABNJ without defining what it means 
by activities. On the one hand, this might be 
interpreted narrowly to mean the activities speci-
fied in the notification, monitoring/transparency 
and benefit sharing provisions of ‘collection 
in situ’ and ‘utilization’ as defined under arti-
cle 1. It may also extend to third-party ‘access’ 
to MGRs and DSI which is undefined.12 Third-
party access refers to a transfer of possession of 
the MGR or DSI to an entity other than the orig-
inal collector of the MGR from which the physi-
cal materials or DSI came. For example, the 
MGR may have been collected by researcher A, 
deposited in a repository within national juris-
diction and subsequently transferred to commer-
cial researcher B for their use. Here, researcher 

5.3  Regulating Activities  
(Article 11)

Article 11: Activities with Respect to 
Marine Genetic Resources of Areas 
Beyond National Jurisdiction
(1) Activities with respect to marine 
genetic resources and digital sequence 
information on marine genetic resources 
of areas beyond national jurisdiction may 
be carried out by all Parties, irrespec-
tive of their geographical location, and 
by natural or juridical persons under the 
jurisdiction of the Parties. Such activities 
shall be carried out in accordance with this 
Agreement….

Article 11 is based on UNCLOS language of 
the right to conduct marine scientific research 
(UNCLOS art 238).11 Article 11 ensures that 
the activities with respect to MGRs of ABNJ 
and DSI on MGRs of ABNJ must be in accord-
ance with the whole BBNJ Agreement and not 
only in accordance with Part II obligations. 
This ensures, for example, that activities are 
interpreted in accordance with Part I general 
provisions (including objectives), Part VI insti-
tutional arrangements (including the roles of the 
treaty bodies) and Part VII financial resources 
and mechanism and other administrative provi-
sions (Parts VIII-XII). It may also ensure that 
notification and benefit sharing mechanisms 
under Part II are interpreted in light of the other 
substantive elements of the BBNJ Agreement 
(Part III Area Based Management Tools, Part 
IV Environmental Impact Assessment, and 
Part V Capacity Building and the Transfer of 
Marine Technology) and vice versa. The follow-
ing textual interpretation of article 11 focuses 
on the subject matter, geographical scope, 

11 ‘All States, irrespective of their geographical loca-
tion, and competent international organizations have the 
right to conduct marine scientific research subject to the 
rights and duties of other States as provided for in this 
Convention’ (UNCLOS art 238). 12 Phrase mentioned in arts 12(7), 12(8) and 14(2).
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5.3.2  Responsibilities Under 
the BBNJ Agreement

Part II applies to activities carried out by Parties 
within national jurisdiction and beyond national 
jurisdiction and by ‘natural or juridical per-
sons under the jurisdiction of’ States. The latter 
phrasing assumes that humans will be under-
taking the collection and utilization, which 
potentially limits the application of the frame-
work by not recognising advances in artificial 
intelligence for collection, research, develop-
ment and commercialisation. The rapid techno-
logical developments in fully autonomous and 
uncrewed collection and research methods in 
ABNJ (see Sloyan et al., 2019) demonstrate the 
need to ensure that this framework relates to 
activities carried out by natural and juridical per-
sons as well as entities driven by artificial intel-
ligence (AI).

The implications for future-proofing the 
BBNJ Agreement framework in the advent of 
AI and autonomous vessels were well known at 
the time of drafting the final text. The existence 
of remotely operated and autonomous underwa-
ter vehicles as an important part of the research 
equipment in ABNJ was clear to policy mak-
ers well before the General Assembly charged 
the Ad Hoc Informal Working Group with the 
task of identifying policy gaps in 2004 (UNGA, 
2005, paras 60 and 63–65). In recent years there 
have been rapid technological developments in 
fully autonomous collection and research meth-
ods in ABNJ (Sloyan et al., 2019). For example, 
the Woods Hole Oceanographic Institution is 
combining autonomous submersibles, 3D imag-
ing cameras, autonomous sensors and DNA 
sampling techniques to study the deep seabed, 
including pioneering work in environmental 
DNA (eDNA) and carbon isotope analysis, for 
real-time information about deep-sea species 
without the need for human collection.14 Using 
these techniques, DNA does not need to be col-
lected from the organism itself—only from the 

B is taken to have had third-party access to the 
MGR.

On the other hand, ‘activities’ may be inter-
preted to broadly encompass any activity in 
ABNJ that relates to MGR of ABNJ (e.g. deep-
sea aquaculture). The qualifier of article 11 is that 
the activities ‘shall be carried out in accordance 
with this Agreement’, suggesting it is not limited 
to activities carried out in accordance with Part II. 
This could include consideration of other Parts 
of the treaty, including Area Based Management 
Tools (ABMT) (Part III), Environmental Impact 
Assessments (EIA) (Part IV) and Capacity 
Building and Transfer of Marine Technology 
(CBTMT) (Part V) when regulating subject mat-
ter under Part II. Support for this interpretation is 
the activities that are further elaborated in subse-
quent paragraphs of article 11—state cooperation, 
advancing scientific knowledge, promoting con-
servation and sustainable use of marine biological 
diversity and carrying out activities exclusively 
for peaceful purposes. This may stretch the inter-
pretation of article 11 beyond negotiator’s inten-
tion, but Parties and resource users would benefit 
from clarity by the CoP on the interpretation of 
the breadth of activities that are regulated under 
Part II and the relationship with other parts of the 
treaty.

The absence of express reference to 
Traditional Knowledge in article 11 could indi-
cate that Part II does not make a new govern-
ance framework for Traditional Knowledge 
but preserves the status quo with the exist-
ing framework under the Nagoya Protocol and 
national laws that regulate the use of traditional 
knowledge through PIC and mutually agreed 
terms (Pena-Neira & Coelho, 2025). On the 
other hand, the connection between Traditional 
Knowledge and MGRs by the use of the term 
‘associated with’ MGRs in ABNJ in article 13, 
may suggest that article 11 requires that all pro-
visions under Part II apply to activities carried 
out with respect to Traditional Knowledge asso-
ciated with MGRs in ABNJ, although this was 
not alluded to during negotiations. The relation-
ship between articles 11 and 13 needs further 
clarification by the treaty bodies and committees 
during implementation.

14 h t tps : / / twi l igh tzone .whoi .edu/work- impact /
technology/.

https://twilightzone.whoi.edu/work-impact/technology/
https://twilightzone.whoi.edu/work-impact/technology/
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in the notification system that would be cre-
ated if AI activities were not captured by Part II 
(Rabone et al., 2025).

5.3.3  Cooperation Between Parties

Article 11(2): ‘Parties shall promote coop-
eration in all activities with respect to…
[MGRs and DSI on MGRs of ABNJ]’.

State cooperation is one of the fundamental 
principles of UNCLOS (e.g. arts 118 and 242). 
Articulation of this principle both under arti-
cle 11 and in the stand-alone article on ‘inter-
national cooperation’ under article 8 fills a gap 
with respect to cooperation in the context of 
the BBNJ framework (UNGA, 2005). When 
the United Nations General Assembly (UNGA) 
started to explore the idea of a treaty in 2005, it 
recognised that a limited number of institutions 
worldwide own or operate vehicles that are able 
to engage in deep-sea research and advocated 
international cooperation in sharing logistics in 
scientific exploration, strengthening the ‘auton-
omous marine scientific research capability 
of developing states’ and the flow of scientific 
data and information resulting from marine sci-
entific research (UNGA pp. 25 and 51).16 With 
technological advances in all activities within 
the scope of Parts II (‘collection’, ‘utilization’ 
and ‘access’), part of the philosophy behind the 
benefit sharing concept is to cooperate to cre-
ate conditions for the use of the MGRs, DSI or 
results of research by others (Tvedt, 2020).

5.3.4  Due Regard for State Interests

Article 11(3) Collection in situ of marine 
genetic resources of areas beyond national 

aquatic environment. The eDNA needs com-
parison with a known library or database of 
genetic sequences or barcodes.15 Synthetic 
biology techniques using DSI from databases 
do not need access to the physical materials to 
produce new biological products, and this field 
is also expanding in the areas of machine learn-
ing and automation (Carbonell et al., 2019). The 
pre- and post-collection notifications are not 
limited to activities undertaken by humans so 
that the BBNJ Agreement is future-proofed for 
technological developments in autonomous sam-
pling in ABNJ research. The omission of DSI in 
the trigger for pre- and post-collection notifica-
tions, however, may create the need for further 
guidance by the CoP when sequencing technol-
ogy becomes portable enough to be deployed in 
ABNJ, which may not be far away.13 The BBNJ 
Agreement is likewise not future proofed for 
automated research activities under the ‘utiliza-
tion notification’ requirement (see Sect. 5.6).

It might be argued that developers, operators 
or controllers of autonomous vessels are state-
based and would be captured by the Parties with 
responsibilities under the BBNJ Agreement. 
However, the legal status and legal responsibil-
ity of and for AI is unsettled in many countries 
(e.g. Mesevic & Skamo, 2023) and the extent to 
which the treaty’s territorial approach to assign-
ing responsibility can accommodate technical 
advances will be the subject of much debate. 
Court cases in several countries under different 
areas of law are testing the idea about whether AI 
has legal personality (i.e. is a juridical person). 
For example, recent intellectual property cases 
in Australia and several other countries have 
found (for different reasons) that AI cannot be an 
‘inventor’ for the purposes of a patent claim (see, 
e.g. Afshar, 2022; Merritt, 2023). Chapter 14 of 
this edited collection demonstrates the loopholes 

15 Ocean Exploration Trust Nautilus project ‘There’s some-
thing in the water’ https://nautiluslive.org/sites/default/
files/documents/2020-04/eDNA%20There%27s%20
Something%20In%20the%20Water_%20Combined.pdf.

13 See https://nanoporetech.com/products/sequence/minion; 
https://emea.illumina.com/company/news-center/press-
releases/2022/bc68d667-9740-4990-890f-0ae6ff584665.
html.

16 See UNCLOS article 244 concerning the publication 
and dissemination of information and knowledge.

https://nautiluslive.org/sites/default/files/documents/2020-04/eDNA%20There%27s%20Something%20In%20the%20Water_%20Combined.pdf
https://nautiluslive.org/sites/default/files/documents/2020-04/eDNA%20There%27s%20Something%20In%20the%20Water_%20Combined.pdf
https://nautiluslive.org/sites/default/files/documents/2020-04/eDNA%20There%27s%20Something%20In%20the%20Water_%20Combined.pdf
https://nanoporetech.com/products/sequence/minion
https://emea.illumina.com/company/news-center/press-releases/2022/bc68d667-9740-4990-890f-0ae6ff584665.html
https://emea.illumina.com/company/news-center/press-releases/2022/bc68d667-9740-4990-890f-0ae6ff584665.html
https://emea.illumina.com/company/news-center/press-releases/2022/bc68d667-9740-4990-890f-0ae6ff584665.html
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regard would work in practice in the context of 
MGRs of ABNJ, which rights and interests are 
to be regarded and which ‘other States’ interests 
trigger due regard. Parties must endeavour to 
cooperate on this issue ‘including through spe-
cific modalities for the operation of the Clearing-
House Mechanism’ (art 11(3)).

The Clearing-House Mechanism under arti-
cle 51 will primarily be an open-access platform 
with modalities for its operation to be deter-
mined by the CoP (Muraki Gottlieb et al., 2025). 
So, in effect, the modalities about how the pre- 
and post-collection notifications will be carried 
out with due regard for the rights and legitimate 
interests of coastal States (and interests of other 
States) are likely to be determined by the CoP. 
Significantly, article 11(3) only concerns col-
lection in situ, so arguably the principle of due 
regard within the scope of Part II is not triggered 
by the ‘utilization’ notification—only collection. 
The provision appears to be confined to collec-
tion of the physical MGRs, which may spark 
debate about whether the DSI of the MGRs is 
also relevant for due regard, given the rise of 
in situ sequencing technologies (see Sect. 5.4 
above). As due regard in this context is arguably 
confined to coastal States immediately adjacent 
to the relevant collection in question, the provi-
sion is likely to spark many years of discussion 
about which State’s interests are regarded and 
what this may mean for their interests.

5.3.5  Sovereignty and Sovereign 
Rights

Article 11(4) No State shall claim or exer-
cise sovereignty or sovereign rights over 
marine genetic resources of areas beyond 
national jurisdiction. No such claim or 
exercise of sovereignty or sovereign rights 
shall be recognized.

Article 11 (5) Collection in situ of 
marine genetic resources of areas beyond 
national jurisdiction shall not constitute 
the legal basis for any claim to any part of 
the marine environment or its resources.

jurisdiction shall be carried out with due 
regard for the rights and legitimate inter-
ests of coastal States in areas within their 
national jurisdiction and with due regard for 
the interests of other States in areas beyond 
national jurisdiction, in accordance with 
the Convention. To this end, Parties shall 
endeavour to cooperate, as appropriate, 
including through specific modalities for the 
operation of the Clearing-House Mechanism 
determined under article 51, with a view to 
implementing this Agreement.

During negotiations, there was considerable 
debate about whether coastal States have a spe-
cial role or greater rights in parts of ABNJ that 
are adjacent to their Exclusive Economic Zone 
(Mossop & Schofield, 2020). Earlier draft texts 
had bracketed proposals that States Parties must 
ensure that activities,

that may result in the utilization of marine genetic 
resources found in areas both within and beyond 
national jurisdiction are subject to the prior [con-
sent] [,] [notification and consultation] of the 
coastal States [and any other relevant State] con-
cerned, with a view to avoiding infringement of 
the rights and legitimate interests of [that] [those] 
State[s].] (2019b draft art 10(5)).

Reasoning for this greater role for coastal States 
included the interconnectivity between high 
seas and coastal waters (and the MGR found in 
both jurisdictional areas) resulting in a particular 
interest in how areas adjacent to their waters are 
managed (Mossop & Schofield, 2020). An alter-
native view was that the law of the sea does not 
contain a principle of priority for adjacent coastal 
States over other States in protecting biodiversity 
in the high seas (Mossop & Schofield, 2020). By 
ICG5 a solution to break the deadlock was pro-
posed—focusing on the UNCLOS concept of 
‘due regard’. While the term under UNCLOS 
lacks an authoritative definition, it may be inter-
preted as comprising two components: (1) con-
sideration of the interests, rights and duties of 
other states and (2) incorporating these into deci-
sion making (Mendenhall et al., 2019). However, 
questions remain about how the concept of due 
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that are countries of origin or such resources 
or by the Parties that have acquired the genetic 
resources in accordance with [the CBD]’ (CBD 
art 15). The CBD does not have jurisdiction over 
the components of biodiversity (i.e. MGR) in 
ABNJ (see Sect. 5.3.1 above)17 and article 11 
removes beyond doubt that those located within 
national jurisdiction retain their independent sta-
tus from a State’s jurisdictional control or legal 
authority. The only State power recognised is the 
power to make the necessary legislative, admin-
istrative or policy measures for implementing 
the framework under Part II.

Part II, including article 11, is silent about 
sovereignty or self-determination of Indigenous 
Peoples and Local Communities (IPLCs) with 
respect to their traditional knowledge and the 
MGRs that are associated with it. Article 13 
provides for limited legal protection of rights 
of IPLCs for PIC and MAT with respect to their 
Traditional Knowledge associated with MGR in 
ABNJ but does not touch on self-determination 
(see Pena-Neira & Coelho, 2025). The history 
of international law is a struggle between often 
diverging norms of sovereignty, non-interven-
tion, territorial integrity and self-determination, 
often from western or European perspectives 
(see MacFarlane & Sabanadze, 2013). The 
treaty bodies may need to reconcile these norms 
and consider all perspectives when establishing 
modalities for benefit sharing.

5.3.6  Benefits and Purpose 
of Activities

Article 11(6) Activities with respect to 
marine genetic resources and digital 
sequence information on marine genetic 
resources of areas beyond national juris-
diction are in the interests of all States and 
for the benefit of all humanity, particularly 
for the benefit of advancing the scientific 
knowledge of humanity and promoting 

Article 11 should be read in conjunction with 
article 6, which applies to all parts of the BBNJ 
Agreement:

This Agreement, including any decision or recom-
mendation of the Conference of the Parties or any 
of its subsidiary bodies, and any acts, measures or 
activities undertaken on the basis thereof, shall be 
without prejudice to, and shall not be relied upon 
as a basis for asserting or denying any claims 
to, sovereignty, sovereign rights or jurisdic-
tion, including in respect of any disputes relating 
thereto (article 6).

These provisions maintain the status quo under 
UNCLOS with respect to sovereignty, sover-
eign rights and legal claims in ABNJ. UNCLOS 
recognises State sovereignty over their interna-
tional and territorial waters and sovereign rights 
to exploit natural resources within that State’s 
jurisdiction (exclusive economic zone and con-
tinental shelf) in accordance with their duty to 
protect and preserve the marine environment (art 
192) but ‘no State may validly purpose to sub-
ject any part of the high seas to its sovereignty’ 
(art 89, See Berry, 2023). Regarding the Area,

No State shall claim or exercise sovereignty or 
sovereign rights over any part of the Area or its 
resources, nor shall any State or natural or juridi-
cal person appropriate any part thereof. No such 
claim or exercise of sovereignty or sovereign 
rights nor such appropriation shall be recognised 
(art 137).

Regarding parts of the Southern Ocean and 
its resources that are both within the Antarctic 
Treaty Area and ABNJ, sovereign rights are 
on hold (Antarctic Treaty art IV). Humphries 
(2025) outlines some of the considerations for 
geographical scope of the BBNJ Agreement in 
relation to the Antarctic Treaty Area.

In the context of regulated activities, article 
11(4) attempts to clarify the sovereignty status 
for all States and not only Parties to the BBNJ 
Agreement. It means that States cannot legiti-
mately claim rights to benefit sharing as a ‘pro-
vider’ under their national access and benefit 
sharing (ABS) laws over MGRs of ABNJ that 
are located or ‘utilized’ within their jurisdic-
tion. This is because under the CBD, genetic 
resources within the scope of ABS ‘are only 
those that are provided by Contracting Parties 17 See Sect. 3.1 above.
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particular consideration the interests and needs of 
low and middle-income States. This principle of 
international environmental law, formalized at the 
1992 United Nations Conference on Environment 
and Development (UNCED) (UNGA, 1992), 
acknowledges that responsibility among States for 
conservation of biodiversity is unequally distrib-
uted due to their differing contributions to global 
environmental degradation and varying abilities 
to address such degradation. In the context of the 
BBNJ Agreement, alluding to CBDR suggests 
that high-income States should acknowledge the 
responsibility they bear in view of the greater 
pressures they place on the ocean environment 
and of the resources and technologies they hold. 
Therefore, the activities of these Parties related 
to MGRs and DSI should support the advance-
ment of scientific knowledge for conservation 
and sustainable use of marine biodiversity and the 
capacity of lower-income Parties to contribute to 
conservation and sustainable use, although not 
explicitly required to do so.

Article 11(6) is consistent with the inter-
national law principle of peaceful uses of seas 
and oceans. For example, under UNCLOS, the 
‘high seas shall be reserved for peaceful pur-
poses’ (UNCLOS art 88), the Area is ‘open to 
use exclusively for peaceful purposes by all 
States’ (UNCLOS art 141)21 and marine scien-
tific research in ABNJ must be conducted exclu-
sively for peaceful purposes (UNCLOS arts 143 
and 240). Antarctica (including the high seas out 
from the land mass19) ‘shall be used for peaceful 
purposes only.’20

the conservation and sustainable use of 
marine biological diversity, taking into 
particular consideration the interests and 
needs of developing States.

Article 11 (7) Activities with respect 
to marine genetic resources and digital 
sequence information on marine genetic 
resources of areas beyond national juris-
diction shall be carried out exclusively for 
peaceful purposes.

Article 11(6) may be interpreted to mean that 
the activities of ‘collection’, ‘utilization’ and 
third-party ‘access’ must be conducted in a way 
that does not put the interest of one State above 
another. While it is activities that must benefit all 
humanity, this provision does not go so far as to 
say that MGRs of ABNJ are the common herit-
age of humankind (see Muraki Gottlieb et al., 
2025). The benefits are an inclusive list that men-
tions human and biodiversity benefits but with 
a human-centric focus. The language relating to 
advancing the scientific knowledge of humanity 
(instead of for humanity) is interesting but pre-
sumably includes knowledge from the outcomes 
of bioprospecting and biotechnology (e.g. drugs). 
Promoting the conservation and sustainable use of 
marine biological diversity is linked to the ‘ben-
efit of all humanity’ but could be read broadly 
for the intrinsic value of nature. Presumably, this 
also includes advancing scientific knowledge at 
the ecosystems, species and genetic levels.18 This 
article in conjunction with article 9(c) arguably 
implies the advancement of scientific knowledge 
from the regulated activities in Part II should serve 
implementation of the whole BBNJ Agreement, 
such as forming baseline data for EIA and ABMT 
from MGR research, with particular consideration 
to the interests and needs of developing States.

Article 11(6) alludes to but does not explic-
itly include the principle of common but differ-
entiated responsibilities (CBDR) by taking into 

18 See, for example, the CBD article 2 definition of sus-
tainable use of the components of biodiversity at the eco-
systems, species and genetic levels.

21 And see generally the peaceful uses of the seas under 
art 301.

19 Noting the ‘constructive ambiguity of the Antarctic 
Treaty’ with sovereign rights on hold but with some states 
that? claim territory asserting the high seas are beyond the 
limits of their maritime zones; see Titterton, H., & Haward, 
M. (2022). The Kerguelen Plateau: interactions between 
the Law of the Sea and the Antarctic Treaty. Marine pol-
icy, 138, 104,993; Homan, A. (2006). Maritime Zones in 
Antarctica. Austl. & NZ Mar. LJ, 20, 69.
20 Antarctic Treaty art I. Noting ‘nothing in the present 
Treaty shall prejudice or in any way affect the rights, 
or the exercise of the rights, of any State under interna-
tional law with regard to the high seas within that area.’ 
Antarctic Treaty art VI.
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multiple overlapping cruises in the same region) 
and cooperation (e.g. for additional samples to 
be collected for research) and capacity building 
as part of benefit sharing (e.g. accepting cruise 
participants from developing States). This fulfils 
multiple aims such as gathering more compre-
hensive information about marine biodiversity 
of ABNJ and other requirements of the BBNJ 
Agreement including benefit sharing, capacity 
building and the transfer of marine technology. 
As Sect. 5.3.6 above argues, information from 
the notification mechanism may also contribute 
baseline data for other elements of the BBNJ 
Agreement—EIAs and ABMTs.

The pre-collection notification obligation is 
on Parties to notify the relevant information to 
the CHM. It is up to each Party to determine 
who within their jurisdiction has responsibility 
for the notification, which may be a government 
department or possibly private organisations or 
individuals, depending on how they implement 
their obligations under national law or policy. 
The notification only relates to the activity of 
‘collection in situ’ of MGRs of ABNJ, which 
means the activities of ‘collection or sampling’ 
(art 2), neither of which are defined in the treaty.

The following information (a) to (j) is 
required under the treaty text as minimum 
requirements but there may be more informa-
tion, guidelines, procedures or protocols devel-
oped by the CoP. Most of the listed requirements 
are consistent with the UNCLOS art 248 duty 
to provide information to the coastal State in 
the context of marine scientific research in the 
exclusive economic zone and on the continental 
shelf, which may aid in consistency of practice 
within and outside areas of national jurisdic-
tion (Humphries 2025). Much of the informa-
tion constitutes information sharing, technology 
transfer and capacity building, which are non-
monetary benefits that meet the objectives of 
Part II and were important non-negotiables for 
the G77 and China group during negotiations 
(de la Concepción, 2024).

In summary, the creative sidestep of the 
thorny issue of regulating access to MGR and 
DSI of ABNJ resulted in an ‘activities’ pro-
vision that shines some light on the scope of 
regulated activities (subject matter and geo-
graphical scope) and reiterates cooperation 
between Parties and the due diligence principle 
of UNCLOS. However, the treaty bodies will 
need to clarify several gaps in interpretation 
including how article 11 relates to other Parts 
of the BBNJ Agreement and the Traditional 
Knowledge provision in article 13. It will need 
to future-proof the BBNJ Agreement by con-
sidering procedures in light of advancements 
in uncrewed autonomous vessels and AI R&D. 
Finally, as the analysis in Sects. 5.5 and 5.6 
below demonstrates, there are gaps in interpret-
ing the kinds of activities that fall within the 
notification system in article 12.

5.4  Pre-collection Notification 
Mechanism

Article 12(2): ‘The following information 
shall be notified to the Clearing House 
Mechanism six months or as early as 
possible prior to the collection in situ of 
marine genetic resources of areas beyond 
national jurisdiction…’.

The rationale for pre-collection notification is 
to collate information about the planned col-
lection activity so that it can be shared through 
the CHM, to enhance transparency and for the 
benefits to start accruing. Most of the informa-
tion requested is already available in a ‘cruise 
plan’ and follows good scientific practice, with 
the notification making this information publicly 
available (Broggiato et al., 2018; Rabone et al., 
2025). This then allows others to assess whether 
there is potential for coordination (e.g. avoiding 
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5.4.1  Trigger and Responsibility 
for the Pre-collection 
Notification

(a) ‘The nature and objectives under 
which the collection is carried 
out, including, as appropriate, any 
programme(s) of which it forms part’;

(b) ‘The subject matter of the research 
or, if known, the marine genetic 
resources to be targeted or collected, 
and the purposes for which such 
resources will be collected’;…

A key issue for the pre-collection notification 
obligation is determining the trigger for each 
notification and who is responsible for provid-
ing the information in article 12 for the notifi-
cation. Unlike the Nagoya Protocol’s concept 
of ABS, there is no pre-requisite for R&D with 
respect to the genetic attributes of the MGRs 
for the collection notification requirement to 
be triggered. The Nagoya Protocol provides 
an access framework for ‘access to genetic 
resources for their utilization’ (Nagoya Protocol 
art 6), which means R&D on the genetic and/or 
biochemical composition of genetic resources 
(Nagoya Protocol art 2). In other words, the 
access modality (e.g. prior informed consent) 
is triggered by R&D into the genetic material 
attributes of the biological resource and not, for 
example, a fish fillet for consumption.

In contrast to the Nagoya Protocol, the BBNJ 
Agreement has separate ‘activity’ (article 11) 
modalities for collection and for utilization, 
the latter of which contains a nearly identi-
cal definition to the Nagoya Protocol and is 
linked to R&D activities. The BBNJ Agreement 
definition of ‘collection in situ’ means ‘collec-
tion or sampling’ without further explanation 
of these terms and without connecting them 
to activities of R&D into their genetic attrib-
utes (Humphries, 2025). This indicates that the 
trigger for the pre-collection (and associated 
post-collection) notification is simply the col-
lection activity, which may also encompass 

collection for purposes other than investiga-
tion into their genetic material potential (i.e. 
bioprospecting) such as basic research on geo-
graphic distribution which might be relevant 
for ABMT identification. Article 11(7) only 
refers to ‘peaceful purposes’ and does not con-
fine the access modalities to only activities for 
bioprospecting purposes (see Sect. 5.3 above). 
While there may be cases where researchers are 
targeting specific MGRs for collection in ABNJ, 
most cruises (expeditions) carry out basic (fun-
damental) science and relatively few have dedi-
cated bioprospecting projects, although months 
or years down the track there may be a change 
of sample use to bioprospecting (see Rogers 
et al., 2021). Collections using unmanned and 
autonomous vessels are increasingly being used 
in ABNJ, and while these trips often carry out 
basic science (see Yamahara et al., 2019), they 
are also likely to carry out targeted collections 
(see Rogers et al., 2021). Due to the broad trig-
ger for collection notifications, even basic sci-
ence without bioprospecting intent is likely to 
require notification, subject to clarification from 
the treaty bodies. The pre-collection notifica-
tion applies regardless of whether the purpose is 
commercial or non-commercial research.

It is unclear from the text whether a noti-
fication is required for: (a) every cruise to 
ABNJ that may have multiple projects on 
board intending collection activities; (b) indi-
vidual legs or projects within a cruise; or (c) 
every individual collection activity within a 
project or cruise. Collection of MGR in ABNJ 
is often carried out by ‘cruises’ headed by a 
cruise leader with spaces available for multi-
ple project teams working on a range of collec-
tion and non-collection activities (see Rogers 
et al., 2021). Clarification about who is respon-
sible for supplying the information for notifi-
cation is important because options (b) and (c) 
would add considerable complexity to the sys-
tem (e.g. attaching multiple BBNJ Identifiers 
to multiple collections from the same cruise) 
and duplication, overlaps or inconsistency 
in information for collections under multi-
ple projects over different cruises and different 
time scales. Early draft texts simply attached 
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5.4.2  Information Requirements 
for the Pre-collection 
Notification

(c) ‘The geographical areas in which 
the collection is to be undertaken’;

(d) ‘A summary of the method and means 
to be used for collection, including 
the name, tonnage, type and class of 
vessels, scientific equipment and/or 
study methods employed’;

(e) ‘Information concerning any other 
contributions to proposed major 
programmes’;

(f) ‘The expected date of first appear-
ance and final departure of the 
research vessels, or deployment of 
the equipment and its removal, as 
appropriate’;

(g) ‘The name(s) of the sponsoring 
institution(s) and the person in 
charge of the project’;

(h) ‘Opportunities for scientists of all 
States, in particular scientists from 
developing States, to be involved in 
or associated with the project’;

(i) ‘The extent to which it is consid-
ered that States that may need and 
request technical assistance, in par-
ticular developing States, should be 
able to participate or to be repre-
sented in the project’…

Article 12(4) Where there is a material 
change to the information provided to the 
Clearing House Mechanism prior to the 
planned collection, updated information 
shall be notified to the Clearing-House 
Mechanism within a reasonable period of 
time and no later than the start of collec-
tion in situ, when practicable.

The notification must include the geographical 
areas in which the collection is to be undertaken 
(art 12(2)(c)). The requirement to specify the 
area of the proposed collection site is general 

information requirements to the activity of col-
lection (UNGA, 2019c draft art 10) but later 
drafts connected the information requirements 
for notification to the ‘nature and objectives 
of the project’ (UNGA, 2022a, draft art 10). 
In the final text, however, the term ‘project’ 
was removed from this phrase but remained in 
other information descriptors for the require-
ments, such as ‘the name(s) and sponsoring 
institution(s) and the person in charge of the 
project’ (UNGA, 2022a draft art 10).

There is no explanation in the President’s 
reports about why the term ‘project’ was par-
tially removed in the final text, but it may 
indicate an intention to require one collection 
notification per cruise, rather than per project 
on the cruise. On the other hand, the usage of 
BBNJ ‘batch’ identifier, rather than ‘cruise’ 
identifier can be interpreted as intention to 
leave this particular decision to the BBNJ CoP 
for further guidance. The technical paper that 
introduced the batch identifier approach to IGC5 
refers to ‘systems that group or aggregate indi-
vidual sequence accessions together by over-
all project (BioProject) and individual samples 
(BioSamples)’ (Oldham & Thambisetty, 2023). 
An earlier idea for this bulk collection identi-
fier approach that the International Council of 
Environmental Law delegation presented to 
IGC3 was to attach a notification to the cruise 
(Humphries et al., 2020).

Some cruises to ABNJ have multiple pro-
jects for MGR R&D on board but the general 
practice is for the cruise leader to fill out pre-
cruise reports required by funders and other 
entities involved in the cruise (see Rogers et al., 
2021). Requiring notification per cruise would 
essentially require information that is already 
compiled as part of this cruise report and be a 
‘lighter touch’ for regulation than every project 
(Rabone et al., 2025). On the other hand, the 
cruise leader may not have access to the infor-
mation required for the post-collection noti-
fication (see below) and create inefficiencies 
and information gaps in the monitoring sys-
tem, particularly in scenarios where collection 
takes place in areas both within and outside of 
national jurisdiction during one cruise.
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installation may be deployed and knowing when 
this is occurring is essential for other research-
ers to know so that they may request access to 
materials or data. The sponsoring institution 
and person in charge of the project under article 
12(2)(g) is typically the national oceanography 
institution or funder but in the case of non-gov-
ernmental organisations it will be the foundation 
that manages the vessel (e.g. Schmidt Ocean 
Institute and its vessel R/V Falkor) and person 
in charge will be the cruise leader or Principal 
Scientist on board the vessel who is in charge of 
coordinating all the projects being carried out 
during the cruise.

Requirements under article 12(2)(h) and 
(i) are forms of capacity building and tech-
nology transfer, which have been a feature of 
the notification provision since the zero draft 
(UNGA, 2019b draft art 10). Examples of, and 
approaches to, capacity building are analysed 
in detail under Chaps. 6 and 13 of this book 
(Broggiato et al., 2025; Lavelle & Wynberg, 
2025). They are also the subject of stand-alone 
capacity building and transfer of marine technol-
ogy (CBTMTT) obligations under Part V of the 
BBNJ Agreement, demonstrating that the treaty 
parts be interpreted alone and as a whole.

Throughout negotiations there were diverging 
views about whether CBTMT measures should 
be voluntary or mandatory (Harden-Davies & 
Snelgrove, 2020). Article 12(2) includes man-
datory information about making opportunities 
available for scientists from other countries, 
including ‘developing’ States to be involved or 
associated with the project, and they need to be 
read in conjunction with article 14(2)(f) and (g) 
(Broggiato et al., 2025). ‘Involvement’ could 
include participation in expeditions, lab-based 
work, data analysis work and student exchanges 
(Rabone et al, 2019). These opportunities are 
already in practice as voluntary capacity build-
ing for many expeditions24 but the BBNJ 
Agreement aims to ensure information about 

in nature and unlike the post-collection require-
ment, it is not necessary to specify the longi-
tude, latitude and depth of collection, as at this 
stage they would not be known. It is not limited 
to specifying geographical areas within ABNJ 
and States may (but are not required to) offer 
information about AWNJ from which they are 
collecting on the same trip. The wording of this 
requirement is also sufficiently general to take 
into account changes in cruise plans that hap-
pen during a research cruise due to a change in 
weather conditions or equipment failure.

Information from article 12(2)(d) to (g) is 
the type of information you would expect to 
see in a cruise plan for an ABNJ expedition and 
constitutes research best practice.22 For arti-
cle 12(2)(d), the size of the vessel would indi-
cate its capacity for long deployments in remote 
areas of the ocean. Scientific equipment and 
study methods deployed refer to whether the 
cruise is for instance carrying out a transect (a 
line of observation stations sometimes (re)vis-
ited over a timeframe of years) or deep core 
samples amongst other methods. The equip-
ment deployed depends on the study methods 
and may include methods such as plankton nets, 
trawls, box cores, multicores, piston cores or 
water sampling. Article 12(2)(e) requires infor-
mation on contribution to major programmes 
referring to the fact that some cruise deploy-
ments are part of larger/longer projects such as 
the UK’s Porcupine Abyssal Plain Sustained 
Observatory23 that has been collecting data since 
1985 to assess long term changes in the ocean. 
Such cross-referencing is helpful as it allows 
researchers to identify related data from other 
collection activities. Article 12(2)(f) requires 
information on cruise departure and return 
which is important for forward planning for 
those who may wish to join the cruise or ben-
efit from its activities by obtaining samples. 
For longer term research, buoys and seafloor 

22 See, for example, the report by ALAYSE Anne-Marie 
(1987) HYDRONAUT cruise, RV Le Nadir, https://doi.
org/10.17600/87004911.
23 https://projects.noc.ac.uk/pap/.

24 Examples include https://nektonmission.org/initiatives/
knowledge-exchange/programmes and https://www.geo-
mar.de/en/centre/research-in-cape-verde.

https://doi.org/10.17600/87004911
https://doi.org/10.17600/87004911
https://projects.noc.ac.uk/pap/
https://nektonmission.org/initiatives/knowledge-exchange/programmes
https://nektonmission.org/initiatives/knowledge-exchange/programmes
https://www.geomar.de/en/centre/research-in-cape-verde
https://www.geomar.de/en/centre/research-in-cape-verde
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The rationale for requiring updates to the 
information in the pre-collection notification 
is because cruise activities often change in the 
lead up to the point of departure (see Rogers 
et al., 2021). This requirement to update is simi-
lar to the practice under the Nagoya Protocol’s 
ABS clearing house mechanism,25 although with 
much less detail for information requirements 
than the BBNJ Agreement text. Interpretation 
issues yet to be resolved include what would 
constitute a ‘material change’ to the informa-
tion, a ‘reasonable period of time’ and the con-
sequences for not updating the information.

5.4.3  Data Governance 
Responsibilities

(j) ‘A data management plan prepared 
according to open and responsible data 
governance, taking into account current 
international practice.’

Good data management is key for knowledge 
discovery, innovation and reuse of data and 
knowledge for ongoing benefits but is left to 
the discretion of the data or repository owner 
(Wilkinson et al., 2016). Wilkinson et al. 2016 
proposed four foundational principles (FAIR) 
that have subsequently been adopted into the 
treaty text in relation to data management. 
Under article 11(2)(e), non-monetary bene-
fits shall be shared in the form of among other 
things ‘open access to findable, accessible, inter-
operable and reusable (FAIR) scientific data in 
accordance with current international practice 
and open and responsible data governance.’ 
Wilkinson et al. explain that to be:

these opportunities is shared with the CHM, to 
implement some of the non-monetary benefit 
sharing provisions of article 14(2) (Broggiato 
et al., 2025).

While article 12(h) includes information 
about general opportunities for scientists (i.e. 
individuals) on offer, article 12(i) requires noti-
fiers to assess the extent to which States (par-
ticularly developing States) needing technical 
assistance (rather than individuals) should be 
able to participate or be represented in the pro-
ject. In other words, notifiers must report on 
opportunities for individuals as well as demon-
strate that participation or representation in the 
project at the State level is feasible in practice. 
The treaty bodies will need to clarify what kind 
of evidence is required for this assessment, the 
consequences if it is considered the State is una-
ble to participate or be represented in the pro-
ject and whether this relates to opportunities for 
scientists to participate in the project, or more 
broadly. Until there is clarification, notifiers 
could at least state in the notification the tech-
nical assistance they are offering scientists to 
participate in the project (if any) and any further 
assistance they might need from the capacity 
building fund and mechanisms under the BBNJ 
Agreement. Article 12(h) could also provide 
the opportunity to facilitate mutually benefi-
cial connections between industry-led sampling 
expeditions and those working in biodiversity 
conservation towards more collaborative global 
consortia for biodiscovery and conservation of 
ABNJ.

While the intended purpose of the BBNJ 
Agreement is to promote the conservation 
and sustainable use of marine biodiversity, no 
requirements are made to provide informa-
tion in this regard in the pre-collection notifica-
tion. However, the pre-collection notification 
could be a useful mechanism to encourage the 
provision of information about how the pro-
posed collection and subsequent use will con-
tribute to biodiversity conservation. Similarly, 
the post-collection notification (and utilization 
notification) could share the ways in which the 
collection was used for conservation and further 
opportunities for this purpose.

25 https://absch.cbd.int/en/kb/tags/monitoring/The-flow-
of-information-through-the-ABS-Clearing-House-
to-support-monitoring-the-utilization-of-genetic-
resources/5be4876871ac250001aadc45 (find specific 
reference to updating information).

https://absch.cbd.int/en/kb/tags/monitoring/The-flow-of-information-through-the-ABS-Clearing-House-to-support-monitoring-the-utilization-of-genetic-resources/5be4876871ac250001aadc45
https://absch.cbd.int/en/kb/tags/monitoring/The-flow-of-information-through-the-ABS-Clearing-House-to-support-monitoring-the-utilization-of-genetic-resources/5be4876871ac250001aadc45
https://absch.cbd.int/en/kb/tags/monitoring/The-flow-of-information-through-the-ABS-Clearing-House-to-support-monitoring-the-utilization-of-genetic-resources/5be4876871ac250001aadc45
https://absch.cbd.int/en/kb/tags/monitoring/The-flow-of-information-through-the-ABS-Clearing-House-to-support-monitoring-the-utilization-of-genetic-resources/5be4876871ac250001aadc45
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• aspects of data security, ethics, and confiden-
tiality (Lawson et al., 2025).

A data management plan can vary by subject 
matter, activity and intended use (research, 
development and/or commercialisation of the 
MGR or DSI.26

The CARE principles for Indigenous data 
governance were also raised by non-government 
organisations at the negotiations but did not 
appear in the treaty text. CARE stands for:

• Collective benefit—data ecosystems designed 
and function to enable Indigenous peoples to 
derive benefits;

• Authority to control—enables Indigenous 
peoples to determine how data represents 
Indigenous Peoples, territories, resources, 
knowledge and geographical indicators;

• Responsibility—meaningful evidence of 
efforts to use data to support Indigenous peo-
ple’s self-determination and collective benefit;

• Ethics—Indigenous peoples’ rights and wellbe-
ing should be the primary concern at all stages 
of the data life cycle (Carroll et al., 2022).

The extent to which the CARE principles will 
be adopted into modalities for data governance 
under the BBNJ Agreement is yet to be deter-
mined by the treaty bodies.

5.4.4  BBNJ Batch Identifier 
Procedural Requirements

Article 12(3) Upon notification referred to 
in paragraph 2 above, the Clearing-House 
Mechanism shall automatically generate a 
“BBNJ” standardized batch identifier.

• Findable, data are assigned a globally unique 
and persistent identifiable, described with 
rich metadata and registered or indexed in a 
searchable resource;

• Accessible, data are retrievable by their iden-
tifier using a standardized communications 
protocol which his open, free and universally 
implementable;

• Interoperable, data use ‘formal, accessible, 
shared and broadly applicable language for 
knowledge representation’; and

• Reusable, data are described with accurate 
and relevant attributes and are associated with 
detailed provenance (Wilkinson et al., 2016).

The data management plan under the notification 
provision article 12 was a last-minute inclusion 
by the G77 and China group to further entrench 
the requirements for good data practices based on 
FAIR principles that will contribute to informa-
tion and knowledge sharing (de la Concepción, 
2024). There are two sets of obligations—the first 
is for a plan as part of the pre-collection notifica-
tion and the second relates to modalities envis-
aged for access to MGRs and DSI that are being 
used under the ‘utilization’ notification trigger 
(arts 12(2) and 12(8)(d)). The latter needs to be 
read in conjunction with article 14(3) obliga-
tion to deposit MGR and DSI on MGR of ABNJ, 
together with their BBNJ Identifier in publicly 
accessible repositories and databases. This indi-
cates that it is the role of the repositories/data-
bases to develop a model for data management 
plans associated with access to MGR and DSI 
from the repository/database. In practice, there 
may be a role for governments to develop model 
data management plans (see Lawson et al., 2025).

Data management plans are standard require-
ments for many research funders and relate to 
how data is managed, including how to make it 
FAIR. Data management plans may include:

• when and where data need to be deposited;
• metadata standards (schemes developed by 

a community to enable the best possible 
description of a resource for their needs);

• a description of allocation of resources to 
data management; and

26 For examples of what data management plans typi-
cally include see—https://www.ukri.org/councils/
bbsrc/guidance-for-applicants/what-to-include-in-your-
application/data-management-plan/; https://embassy.
science/wiki/Theme:67a453dc-7fa0-4f58-a869-
748fea8dec7f; https://www.dcc.ac.uk/; https://ec.europa.
eu/research/participants/data/ref/h2020/gm/reporting/
h2020-tpl-oa-data-mgt-plan_en.docx.

https://www.ukri.org/councils/bbsrc/guidance-for-applicants/what-to-include-in-your-application/data-management-plan/
https://www.ukri.org/councils/bbsrc/guidance-for-applicants/what-to-include-in-your-application/data-management-plan/
https://www.ukri.org/councils/bbsrc/guidance-for-applicants/what-to-include-in-your-application/data-management-plan/
https://embassy.science/wiki/Theme:67a453dc-7fa0-4f58-a869-748fea8dec7f
https://embassy.science/wiki/Theme:67a453dc-7fa0-4f58-a869-748fea8dec7f
https://embassy.science/wiki/Theme:67a453dc-7fa0-4f58-a869-748fea8dec7f
https://www.dcc.ac.uk/
https://ec.europa.eu/research/participants/data/ref/h2020/gm/reporting/h2020-tpl-oa-data-mgt-plan_en.docx
https://ec.europa.eu/research/participants/data/ref/h2020/gm/reporting/h2020-tpl-oa-data-mgt-plan_en.docx
https://ec.europa.eu/research/participants/data/ref/h2020/gm/reporting/h2020-tpl-oa-data-mgt-plan_en.docx
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notification requirement for access to MGR 
samples and DSI in repositories and databases 
(Sect. 5.7 below) depends on an unbroken 
BBNJ Identifier link with the post-collection 
notification.

Given the role of the CHM to assign the 
BBNJ Identifier, it is worth noting that while the 
notification obligations will presumably apply 
from the time the treaty enters into force, the spe-
cific modalities for the operation of the CHM are 
to be determined by the COP at a future meeting. 
This mismatch in timing could likely cause chal-
lenges for Parties in the implementation of their 
obligations and Parties may wish to consider suit-
able interim arrangements either at the national 
level or at the international level, e.g. in the con-
text of a Preparatory Commission. A precedent 
for such an approach would be the pilot phase 
of the access and benefit sharing clearing house 
of the Nagoya Protocol (see, e.g. UNEP, 2011) 
that ran from 2011 to the entry into force of the 
Nagoya Protocol on 12 October 2014.

To sum up, while the pre-collection notifica-
tion mechanism contains several innovations, 
including digital identifiers and aims for a light 
touch to regulation, there are many unresolved 
questions for implementation that the treaty 
bodies and Parties will need to address. These 
include:

• Whether the pre-collection notification 
attaches to the cruise, leg of a cruise or the 
project?

• Who is responsible for the pre-collection 
notification in the case of a cruise? Assuming 
the pre-collection notification attaches to the 
cruise rather than the project, is it the Party 
that is the flag state of the cruise? The Party 
from which the cruise was launched (if it 
is different from the flag state)? The Party 
in whose jurisdiction the cruise expects to 
return and land the MGRs? And what about 
a muti-state research consortium which is 
the more common arrangement for MGR 
exploration?

• Who is responsible for the pre-collection 
notification in the case of autonomous 
unmanned vessels?

The BBNJ Identifier was an innovation to pre-
serve linkages between data concerning bio-
diversity including MGRs and DSI. It was 
a last-minute compromise between negotia-
tion groups including G77 and China group 
that wanted clear chain of provenance for 
the purposes of connecting benefit sharing 
with notification, monitoring and compli-
ance and like-minded countries that advocated 
against a track and trace monitoring system 
(de la Concepción, 2024). Under the BBNJ 
Agreement, the CHM will assign the BBNJ 
identifier to the pre-collection notification. It 
represents a bulk (batch) collection—a tag that 
identifies that material was collected in ABNJ 
during a particular collection event rather than 
individual biological resources collected, which 
would be impractical given that one collection 
could contain millions of organisms (Humphries 
et al., 2020). The idea is that as the BBNJ 
Identifier will be unique, persistent, authoritative 
and interoperable with other databases, it will be 
capable of linking relevant MGRs and DSI back 
to the original collection activity (Humphries 
et al., 2020; Oldham & Thambisetty, 2023). 
Many large databases already require the loca-
tion of collection in the metadata27 and can 
incorporate the BBNJ Identifier as a record in 
the metadata.

The BBNJ Identifier aims to be the link 
between the different categories of notifica-
tion. Requirements to include the original 
BBNJ Identifier in the reporting information 
for post-collection and utilization notifications 
will ensure only one link to the pre-collection 
activity. BBNJ Agreement bodies have not yet 
clarified what form the BBNJ Identifier will 
take or the procedures for issuing one. Some 
of the practicalities will depend on clarifica-
tion about whether the pre-collection notifica-
tion applies per cruise, per leg or per project 
(see above). The scope and procedures for the 
BBNJ Identifier (when clarified) need to be 
clearly explained to stakeholders because the 

27 E.g. https://www.insdc.org/news/insdc-spatiotemporal-
metadata-minimum-standards-update-03-03-2023/.

https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
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notified to the Clearing-House Mechanism 
as soon as it becomes available, but no 
later than one year from the collection 
in situ of [MGRs of ABNJ]’.

(a) ‘The repository or database where 
digital sequence information on 
marine genetic resources is or will be 
deposited’;

(b) ‘Where all marine genetic resources 
collected in situ are or will be depos-
ited or held’;

(c) ‘A report detailing the geographi-
cal area from which marine genetic 
resources were collected, including 
information on the latitude, longitude 
and depth of collection, and, to the 
extent available, the findings from the 
activity undertaken.’;

(d) ‘Any necessary updates to the data 
management plan…’

As with pre-collection notification, the post-col-
lection notification only applies to the activities 
of ‘collection in situ’ of MGRs of ABNJ, which 
means the activities of ‘collection or sampling’, 
neither of which are defined. The rationale for this 
provision is to close the loop on collection data 
with confirmation about the actual location of the 
batch collection in ABNJ, the actual locations of 
MGRs that were identified or sequenced from 
the batch collection and the repositories and data-
bases where MGR and their associated DSI is 
deposited or held after they return to shore, and 
any updates to the data management plan.

One of the key issues that delayed agree-
ment on the treaty text concerned how to man-
age ‘access’ to DSI. The compromise reached in 
the final notification provisions was to require 
researchers to document where they upload DSI 
of the genetic material they are analysing along 
with the BBNJ Identifier. It does not require that 
all genetic materials must be sequenced, nor 
require databases to issue an identifier to link the 
DSI with ABNJ as in previous draft iterations 
(e.g. UNGA, 2019b draft art 13(3)) but the obli-
gation to ensure that this happens rests with the 

• Whether a cruise would have one pre-col-
lection notification for the whole trip that 
may include both collections of MGRs from 
within national jurisdiction as well as beyond 
national jurisdiction? As the pre-collection 
notification can only deal with the ABNJ col-
lection, how would the data for collections 
from within national jurisdiction on the same 
trip be handled?

• If the cruise leader is responsible for the pre-
collection notification, how would they keep 
track of the location of MGRs and DSI from 
the multiple projects on board for the original 
collection for the purpose of the post-collec-
tion notification? If the BBNJ Identifier is trig-
gered by the pre-collection notification at the 
cruise level, how would it link to samples and 
data that belong to different projects within the 
cruise? Would there need to be another mech-
anism or tag for different projects leads to 
update the cruise leader with information for 
the post-collection notification?

• How would the notification work in practice 
with current cruise identifiers and reporting 
practices?

• What kind of evidence is required for the 
notifier’s assessment that States needing tech-
nical assistance should be able to participate 
or be represented in the project? Is there an 
active duty for the notifier to assist States 
with technical and financial assistance to par-
ticipate or is it simply an information require-
ment for the CHM to be aware that further 
assistance may be needed?

Some practical suggestions about how these gaps 
might be addressed were included in the analysis 
above, but it may be many years before all of the 
kinks are ironed out of this new mechanism.

5.5  Post-collection Notification 
Mechanism

Article 12(5) ‘Parties shall ensure that 
the following information, along with the 
“BBNJ” standardized batch identifier, is 
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MGR from the original collection after the first 
analysis, which for some uses may lead to deple-
tion or destruction of the original samples as part 
of the use, but there may still be information 
about where the DSI from those samples has been 
deposited. It does not require Parties to continue 
to report newly identified MGR or generated DSI 
after the 12-month period, which may suggest a 
reporting loophole, although the BBNJ Identifier 
link with the original collection will persist and 
further information about the location of MGR 
and DSI might be captured under the notification 
provisions relating to ‘utilization’ and ‘access’ to 
MGR and DSI in repositories/databases under 
articles 12(7), 12(8) and 14(3) and 14(4) (see 
Sects. 5.6 and 5.7 below).

The treaty requires that States must ensure 
that more specific geographical information with 
coordinates stays with the post-collection record, 
which is usual scientific best practice (Rabone 
et al., 2019; Rogers et al., 2021). The report must 
contain other information including the findings 
of the research, to the extent that they are avail-
able up to one year after collection. The wording 
recognised the scientific reality that many sam-
ples are not analysed at the time of collection 
but can take months or years to collate (Rabone 
et al., 2019). The softer language ‘to the extent 
available’ means that this is a best practice goal 
rather than a strictly enforceable requirement.

Parties are required to update any data man-
agement plan. This plan may include informa-
tion such as the location of the DSI, but there 
are no other requirements to update records after 
a year post-collection. Subject to clarification by 
the treaty bodies, it appears that the data man-
agement plan envisaged under the utilization 
notification requirement is separate from the col-
lection data management plan (Lawson et al., 
2025). There are other unanswered questions 
with respect to the requirement under article 
12(5)(d) including:

• Article 12(8)(d) read in conjunction with article 
14(3) indicates it is the role of the repositories/
databases to develop a model for data manage-
ment plans associated with access to MGR 
and DSI from the repository/database, or is it 

Parties (article 12.6), and INSDC declared dur-
ing the last IGC its readiness to do so.28 One of 
the purposes of the BBNJ Identifier is to connect 
the original collection to this data. As long as the 
BBNJ Identifier is provided in the DSI record 
within the metadata, it would be redundant for 
databases to actively issue a unique identifier 
for the origin of the sequence. This requirement 
would be expected to be included in the data 
management plan of article 12(2)(j).

Requirements for access to MGR of ABNJ 
samples from ex situ facilities were the subject 
of much discussion during negotiations. Several 
commentators argued at negotiations and in pub-
lications about the high cost, technical and legal 
difficulties faced by researchers and repositories 
for requirements to deposit samples of MGRs in 
third party (intermediary) repositories, which 
would be responsible for curating and provid-
ing free access to the samples (Humphries et al., 
2020; Rabone et al., 2019). The compromise 
wording in article 12 recognised that an impor-
tant information sharing outcome is being able 
to locate the initial place where MGRs are held, 
similar to the World Health Organization’s 
Influenza Virus Traceability Mechanism.29 
Maintaining records of the location of the original 
MGRs is scientific best practice and is an impor-
tant step for an end-user traceability approach to 
have a link between subsequent use and the origi-
nal collection (Humphries et al., 2021a, 2021b, 
2021c). Some samples from the original bulk 
collection may not be identified as having value 
for research as an MGR and DSI may not be gen-
erated until well after the 12-month post-noti-
fication period. Article 12(5)(a) and (b) require 
Parties to ensure that the CHM has information 
about where MGR identified from the original 
collection and DSI are or will be deposited or 
held. In practice, this may relate to the remaining 

29 https://extranet.who.int/ivtm2/ See Humphries et al. 
(2021a, 2021b, 2021c).

28 See INSDC declaration to require mandatory country 
(source) and collection date metadata for new sequence 
records with out a valid exemption—https://www.insdc.
org/news/insdc-spatiotemporal-metadata-minimum-
standards-update-03-03-2023/.

https://extranet.who.int/ivtm2/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
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possible, and products developed, 
can be found;

(b) Where available, details of the 
post-collection notification to the 
Clearing-House Mechanism related 
to the marine genetic resources that 
were the subject of utilization’;

(c) Where the original sample that is the 
subject of utilization is held;

(d) The modalities envisaged for access 
to marine genetic resources and digi-
tal sequence information on marine 
genetic resources being utilized, and 
a data management plan for the same;

(e) Once marketed, information, if avail-
able, on sales of relevant products and 
any further development.

The utilization mechanism differs from the 
collection notifications in the types of activi-
ties and subject matter that trigger information 
requirements for the CHM, and the information 
required. Part of the rationale for the utilization 
notification was that the information contained 
(in particular parts of (a) and (e)) could in future 
serve as a basis for establishing a tiered system 
for monetary benefit sharing, including a flat fee 
payment model, sharing of profits from com-
mercialisation and capacity building—in other 
words, different tiers for which Party contributes 
based on the information collected through the 
notifications (Thambisetty et al., 2023). While 
Parties decided to adopt a simpler, ‘decoupled’ 
scheme as the initial modality for monetary ben-
efit sharing, the idea of the tiered approach was 
retained in a list of examples of what future 
modalities for benefit sharing the BBNJ CoP 
could consider (art 14(7)) and the retention of 
the related information in the utilization notifi-
cation could be interpreted as a potential future 
enabler to keep the option open. This provision 
was the subject of considerable debate at nego-
tiations and underwent many iterations, includ-
ing more onerous proposals for pre-collection 
notification and consultation of coastal States at 
ICG3 (UNGA, 2022a draft art 10(6)). The final 

the role of the Parties where MGRs/DSI are 
being accessed for ‘utilization’ to determine 
the modalities of data management plans (e.g. 
through a model plan) or each person conduct-
ing ‘utilization’ of the relevant MGR or DSI to 
create their own data management plan?

• To what extent will CARE principles for 
Indigenous data governance be adopted into 
modalities for data management plans?

While the post-collection notification require-
ment did not appear until later versions of the 
draft text, it is an important means of verifying 
information about the origin and location of the 
MGRs and DSI as a form of information shar-
ing. For it to work effectively, there would need 
to be clarity about who is responsible to provide 
this information—would it be the cruise leader 
or project leader? Pursuant to article 11 and arti-
cle 12(1), discussed above put the obligation on 
states to ensure that natural or juridical persons 
comply with the notification provisions, this deci-
sion seems to fall to Parties at the national level. 
Future guidance by the BBNJ CoP or its subsidi-
ary bodies may be helpful to reduce the risk of 
complexity and inefficiency in the notification 
system resulting from differing state practices.

5.6  Utilization Notification 
Mechanism

Article 12(8) Where [MGRs of ABNJ] 
and where practicable, the [DSI] on such 
resources are subject to utilization, includ-
ing commercialization, by natural or 
juridical persons under their jurisdiction, 
Parties shall ensure that the following 
information, including the “BBNJ” stand-
ardized batch identifier, if available, be 
notified to the Clearing-House Mechanism 
as soon as such information becomes 
available:

(a) Where the results of the utiliza-
tion, such as publications, patents 
granted, if available and to the extent 
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The text wording clarifies that the ‘utili-
zation’ notification obligation is on Parties 
(rather than private business or databases) but 
it is unclear which Party would have the obli-
gation. This is because the geographical link 
between the activity and the Party is not clear 
in the wording. One interpretation is that it is 
the Party where the ‘utilization’ occurs that 
needs to ensure that the relevant information is 
notified to the CHM, but it is unclear whether 
this is the location of the funder, project lead or 
specific ‘utilization’ activity, which may be in 
multiple countries (Rabone et al., 2025). There 
are practical challenges with this approach, 
including over-reporting (e.g. of patents and 
publications) for the same ‘utilization’ event 
(Rabone et al., 2025), particularly as it seems to 
require the reporting of the result of utilization, 
even if it is in other countries. Another inter-
pretation is that each Party must notify infor-
mation about the results of utilization in their 
jurisdictions (e.g. patents, publications) even 
if the utilization occurred elsewhere. There 
would be practical challenges with obtaining 
other information under this approach such as 
where the original sample subject to utiliza-
tion is held. Depending on the final infrastruc-
ture of the CHM, the notification mechanism 
for utilization may be assisted through links to 
records of final products and processes, which 
may include intellectual property databases,30 
records within the checkpoint system of the 
Nagoya Protocol if the products/processes 
include MGR from a range of origins and 
records under other relevant national systems 
such as export, biosafety, and pharmaceutical 
frameworks (Lawson et al., 2025).

The terms and conditions for the ‘utiliza-
tion’ notification need to be read in conjunc-
tion with the benefit sharing requirements under 

notification category aims for a lighter touch by 
requiring information from the outcomes of R&D 
as well as commercialisation, with the important 
caveat of ‘if available and to the extent possible’. 
This includes the results of research such as pub-
lications and patents, the location of the original 
sample, information on sales and a link to the 
post-collection notification. It is unclear why it 
requires data on the post-collection notification 
instead of the BBNJ Identifier that links both the 
pre- and post-collection events.

While ‘utilization of marine genetic 
resources’ is defined in the general provisions 
of the treaty (art 1(14)), the trigger for the ‘uti-
lization’ event in the text is more open to inter-
pretation, which has the potential to cause 
confusion for implementation without guid-
ance from the CoP. On the one hand, there was 
a deliberate attempt during negotiations to limit 
the utilization notification to information about 
the results of utilization (R&D and commer-
cialisation) rather than the notification of every 
use of MGR and DSI on ABNJ (see Sect. 5.2.1 
above). On the other hand, Parties might argue 
the notification is triggered by the act of utiliza-
tion itself, rather than the results. However, this 
latter interpretation might lead to an unwork-
able notification mechanism. There are consid-
erable practical problems for requiring every 
utilization of MGRs and DSI, even those not 
leading to results as defined in (a), to be the sub-
ject of notification because the same user may 
be required to report every time they use the 
materials/data for existing uses (e.g., sending it 
for analysis to another lab), which may create 
a disproportionate burden on researchers. If the 
notification mechanism requires information for 
every use, the computing power required for the 
CHM to catalogue, review, and analyse raw data 
and information would be significant and may 
be deemed impractical. Previous drafts included 
a requirement to supply the information within 
three years of the utilization (UNGA, 2022a 
draft art 11 option II), but in a more practical 
approach for compliance and enforcement (con-
sidering outcomes from research may take dec-
ades), the final draft requires it ‘as soon as such 
information becomes available’.

30 See Langlet et al. (2025) about the relationship 
between the BBNJ Agreement and the new international 
treaty requiring Parties to disclose the origin of genetic 
resources and traditional knowledge on which their pat-
ented inventions are based: WIPO Treaty on Intellectual 
Property, Genetic Resources and Associated Traditional 
Knowledge (WIPO 2024).
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about collection and sampling by human or arti-
ficial intelligence means. However, as outlined 
in Sect. 5.3 above, the wording of article 11 of 
the BBNJ Agreement appears to restrict Part II 
obligations to Parties and their natural or juridi-
cal persons carrying out the activities in Part II. 
In many countries, the legal status of AI is either 
unclear or subject to decisions that AI does not 
have legal personality and cannot be considered 
a ‘juridical person’ (Mesevic & Skamo, 2023; 
Schwartz & Rogers, 2021). The concern that this 
legal distinction could unnecessarily limit the 
scope of activities for notification was expressed 
during negotiations (IUCN, 2022), but for an 
undocumented reason, negotiators removed this 
limiting factor for collection activities, yet not 
for ‘utilization’ activities. The CoP would need 
to clarify the extent to which collection and uti-
lization using fully autonomous and AI would 
trigger the notification requirement.

In summary, the framework for the utiliza-
tion notification mechanism was highly con-
tested throughout the IGCs. On the one hand, it 
posed concerns for those States who wanted to 
avoid the BBNJ Agreement reaching through to 
activities within national jurisdiction and those 
that wanted to minimise the cost of infrastruc-
ture. On the other hand, it was a non-negotiable 
for States seeking capacity building, technology 
transfer and a fair and equitable share of any 
monetary benefits arising from MGR activities 
after collection. The final result was a relatively 
light touch framework with information require-
ments about the results of research but with sig-
nificant gaps in how the system might work in 
practice.

5.7  Access to MGR and DSI 
in Repositories or Databases

Article 12(6) Parties shall ensure that 
samples of ‘MGRs and DSI on MGRs of 
ABNJ] that are in repositories or data-
bases under their jurisdiction can be 
identified as originating from [ABNJ], 

article 14, including the availability of samples 
for further ‘utilization’. For example, the utili-
zation notification provision requires informa-
tion about the modalities envisaged for access to 
MGRs and DSI being utilized and a data man-
agement plan. Article 14(4) provides that access 
to MGR and DSI in repositories and databases 
‘may be subject to reasonable conditions’ listed 
in the provision, including reasonable costs 
associated with maintaining the biorepository. 
Early drafts of the notification mechanism pro-
posed mandatory deposit of samples and data in 
‘open source’ platforms (UNGA, 2019b draft art 
10(2)). There are clear advantages for increasing 
the sharing of samples and minimising repeated 
collection of the same sample (Broggatio et al., 
2018). However, use of the MGR by the origi-
nal collector may deplete the availability of sam-
ples and it may not be possible to take identical 
or multiple samples at the time of collection 
as duplicates (Humphries et al., 2020). There 
would be significant costs to curators for the 
maintenance and storage of physical specimens 
without significant infrastructure and resources 
from the BBNJ Agreement framework (Rabone 
et al., 2019). As a compromise, the sample/
data deposit requirement was removed from the 
notification mechanism as a condition of access 
and included in the benefit sharing mechanism, 
where only those MGR and DSI that are subject 
to ‘utilization’ are to be deposited in publicly 
accessible repositories and databases (art 14(3)), 
and not all MGR collected from ABNJ. Unlike 
other requirements for ‘utilization’ under article 
12, this requirement under article 14 retained 
the deadline of ‘no later than three years from 
the start of such utilization.’ This means that 
national laws would need to define what the 
‘start of such utilization’ means for article 14, 
unlike the temporal trigger for article 12, which 
is ‘as soon as information becomes available’ for 
the utilization notification.

The obligations for pre-and post-collection 
notification are not restricted to activities ‘by 
natural or juridical persons’ unlike the utiliza-
tion notification obligation. This suggests that 
while Parties have ultimate responsibility for 
notification, they might require information 
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are findable and accessible in accordance with 
FAIR principles.32 The easy identification of 
MGRs and DSI of ABNJ is a vital precursor to 
tracking any later utilisation and fulfilling the 
non-monetary benefit sharing obligations set 
out in article 14(2) and 14(3) including publicly 
accessible samples, sample collections and DSI. 
The phrase ‘in accordance with current inter-
national best practice’ indicates that scientific 
practice may change in response to new technol-
ogies, in which case best practices may change.

As with article 12(5), the language in article 
12(7) was a compromise between the financial/
technical/legal constraints of requiring reposi-
tories to notify the CHM of every movement of 
MGRs and DSI for the purpose of traceability 
(track and trace) as envisaged in past drafts, with 
the need for maintaining a digital link between 
ABNJ and the metadata of samples and infor-
mation (Langlet et al., 2025). In essence, once 
the CHM has been established, the assignment 
of the BBNJ Identifier through the notification 
system will provide the means of identifica-
tion of MGR and DSI in repositories and data-
bases. However, it is the obligation of Parties to 
ensure that natural or juridical persons deposit-
ing MGRs and DSI of ABNJ in repositories and 
databases within their jurisdiction include the 
BBNJ Identifier in the relevant metadata. Given 
the likely mismatch in timing between the treaty 
coming into effect and the CHM being operable, 
this article likely also seeks to ensure that until 
BBNJ Identifiers are assigned, MGRs and DSI 
of ABNJ are still findable once held ex situ. It 
also offers another way of finding the location 
of MGR and DSI that is not reported within 
the 12-month period of the post-collection 
notification.

As part of the benefit sharing system, article 
14(3) obliges Parties to ensure MGRs and DSI 
together with their BBNJ Identifiers are depos-
ited in publicly accessible repositories and data-
bases no later than three years from the start 
of their utilisation. Given the responsibility of 
Parties to take the necessary administrative, 

in accordance with current international 
practice and to the extent practicable.

Article 12(7) ‘Parties shall ensure that 
repositories, to the extent practicable, and 
databases under their jurisdiction prepare, 
on a biennial basis, an aggregate report on 
access to [MGRs and DSI] linked to their 
“BBNJ” standardized batch identifier, and 
make the report available to the access 
and benefit sharing committee established 
under article 15’.

An important activity omitted from the final 
text is ‘access ex situ’, which was included in 
previous drafts of the text (e.g. UNGA, 2019b) 
to encompass samples and associated data and 
information used within national jurisdiction. 
This caused confusion about the time and loca-
tion when the ‘collection in situ’ activity ceases 
and ‘access ex situ’ commences and overlapped 
with ‘utilization’ activities (Humphries et al., 
2020). It would also have created a huge burden 
for physical collection, and a potentially impos-
sible obligation to implement for databases. Its 
removal signalled an intention for only three 
key temporal points for notification for activities 
within the scope of Part II: (1) prior to collec-
tion/sampling in ABNJ, including updates; (2) 
post-collection; and (3) utilization of the MGRs 
and DSI within national jurisdiction. However, 
both the notification and benefit sharing mecha-
nisms include obligations that require reporting 
of subsequent access to MGR and DSI in reposi-
tories or databases.31 The term ‘access’ is unde-
fined but the reporting provisions under article 
12 clearly relate to reporting of ‘access’ for the 
purpose of aggregate data, rather than reporting 
every single ‘access’ activity.

Whereas article 12(5) requires Parties to pro-
vide information as to where MGRs and DSI of 
ABNJ are deposited or held within their juris-
diction, article 12(6) seeks to ensure that they 

31 The meaning of the terms ‘collection in situ’,’ utiliza-
tion’, and ‘access’ are further analysed in Humphries 
(2025).

32 FAIR means findable, accessible, interoperable and 
reusable. See Lawson et al. (2025).
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monitor implementation and inform future deci-
sion making on benefit sharing, including mon-
etary benefit sharing, so it should be no surprise 
that these provisions were central to resolving 
this tension. The notification system, as reflected 
in article 12 in the final treaty text, with its inno-
vations, but also carefully constructed ambi-
guities should therefore be understood as the 
outcome of these intense, final efforts to reach 
a balance between facilitating fair and equi-
table benefit sharing while minimizing, to the 
degree possible, the burden on marine scientific 
research.

While the text seems to have struck the 
right initial balance in the eyes of negotiating 
States, as reflected by the adoption by consen-
sus of the treaty text, it is important to note that 
the tension between enabling benefit sharing 
while avoiding undue burden on marine sci-
entific research continues to persist in many 
of the remaining questions and constructive 
ambiguities on how operationalize to the noti-
fication system in practice. It will be impor-
tant in future discussions at the BBNJ CoP 
and its subsidiary bodies, including the ABS 
Committee, to continue to seek the balance that 
enabled the adoption of the BBNJ Agreement. 
While the above analysis outlined detailed 
questions and considerations for implementa-
tion of the pre-collection, post-collection and 
utilization notification triggers, as well as obli-
gations for access to MGR and DSI in reposito-
ries and databases, some of the key outstanding 
issues for clarification on the notification 
modalities include:

• the level at which the notification system and 
associated BBNJ Identifier should be imple-
mented, e.g. on the cruise, leg, or project 
level and who is responsible for the notifi-
cation (the flag State, cruise leader, project 
leader, etc.);

• the practical implementation of the BBNJ 
Identifier;

• the triggers that require updating the pre-col-
lection notification;

legislative and policy steps to ensure informa-
tion is notified to the CHM for all of article 
12, including article 12(6) requiring Parties to 
ensure the origin of MGR and DSI can be iden-
tified and article 12(7) (aggregate reporting), it 
stands to reason that Parties could continue to 
facilitate the reporting of any access activities 
of those repositories and databases, even infor-
mation beyond the repository/database aggre-
gate reports. However, what is uncertain is what 
‘access’ includes and when this notification 
requirement is triggered as access is not defined 
(see Humphries, 2025, Rabone et al., 2025). It 
is, however, differentiated from ‘utilisation’ for 
which obligations are set out in article 12(8). 
Guidance by the CoP is necessary to clarify the 
meaning to avoid confusion and overly bureau-
cratic reporting or under reporting. Key to the 
successful use of this access and utilisation 
information and any possible role it may have 
for the benefit sharing system will depend on 
the capability of the ABS Committee to interpret 
information about access to MGR and DSI in 
repositories and databases.

5.8  Conclusion

One of the overarching tensions in the pro-
cess leading up to the adoption of the BBNJ 
Agreement was the question of the sharing of 
benefits from MGR from ABNJ. An important 
subset of that question, which greatly increased 
in importance after ‘in principle agreement’ to 
include monetary benefit sharing in the obliga-
tions, was how to set up mechanisms to facili-
tate and monitor the implementation of such 
benefit sharing (Langlet et al., 2023) and how 
to balance these against the wish of delegations 
to not create undue burdens on marine scientific 
research. The striking of this balance both at ‘in 
principle’ and operational levels became one of 
the final sticking points in the BBNJ negotia-
tions. The notification provisions serve both as 
a direct means to deliver non-monetary benefits 
and as a means to collect the information to 
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• contribute to the conservation and sustainable 
use of biodiversity and ABMTs;

• contribute to capacity building and tech-
nology transfer under Part V of the BBNJ 
Agreement; and

• ensure equitable partnerships in marine sci-
entific research and fair access to marine 
genetic resources.

There are many innovative components of the 
BBNJ Agreement framework for notifying the 
collection, utilization and aggregate access of 
MGRs and DSI of ABNJ. While the notification 
obligations will presumably apply from the time 
the treaty enters into force, many of the specific 
modalities for the operation of the CHM and 
the BBNJ Identifier are to be determined by the 
CoP at future meetings. This mismatch in tim-
ing is likely to cause challenges for Parties in the 
implementation of their obligations and Parties 
may wish to consider suitable interim arrange-
ments either at the national level or at the interna-
tional level, for example, through the Preparatory 
Commission work. A precedent for this approach 
is the Nagoya Protocol’s pilot phase of the ABS 
clearing house. There are important lessons to be 
learned from other ABS fora about how to effec-
tively implement and monitor information sys-
tems to ensure the notification system facilitates 
information and benefit sharing, while supporting 
scientific and commercial innovation. As MGR 
and marine biodiversity may flow through multi-
ple jurisdictional areas during their life cycles, it is 
important for all notification and information sys-
tems to communicate seamlessly with each other.
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Monetary and Non-monetary 
Benefit Sharing Under the BBNJ 
Agreement

Arianna Broggiato, Paul Dunshirn  ,  
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Abstract

This chapter describes and interprets the 
system for sharing the benefits arising from 
activities with respect to marine genetic 
resources (MGR) and digital sequence infor-
mation (DSI) on MGR of areas beyond 
national jurisdiction (ABNJ) that is being 
set up by the Agreement under the United 
Nations Convention on the Law of the Sea 
on the Conservation and Sustainable use of 
Marine Biological Diversity of Areas Beyond 
National Jurisdiction. The chapter provides 
an overview of discussions and rationales 
behind the negotiations of this system. It 
highlights the crucial compromises made 

to find a creative solution for a de-coupled 
monetary benefit sharing in the first phase 
of implementation, and to include digital 
sequence information in the scope of applica-
tion and in the operational provisions. It also 
shows the contribution that the Agreement 
will make to the harmonisation and further 
improvement of best scientific practices in 
disclosing certain data in open access and 
in involving developing countries’ scien-
tists in the research pipelines. Moreover, 
the chapter shows how important novelties 
have been integrated and made legally bind-
ing: the deposit of available samples in pub-
licly accessible repositories, thus amplifying 
access to MGR of ABNJ; and the use of a 
batch identifier to ensure that samples are 
linked to materials stored in collections and 
to the relevant data stored in databases, and 
that these three elements are retrievable with 
the use of one single batch identifier. The 
chapter concludes that several open ques-
tions remain, related to modalities for mon-
etary benefit sharing to be decided by the 
Conference of the Parties, and to the require-
ment that the monetary benefit-sharing solu-
tion related to DSI is mutually supportive of 
and adaptable to other access and benefit-
sharing instruments.
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“The fair and equitable sharing of benefits 
arising from activities with respect to marine 
genetic resources and digital sequence informa-
tion on marine genetic resources of areas beyond 
national jurisdiction for the conservation and 
sustainable use of marine biological diversity of 
areas beyond national jurisdiction” is the first 
objective of Part II of the Agreement focusing 
on “Marine Genetic Resources, including the fair 
and equitable sharing of benefits” (article 9).

The concepts of fairness and equity have their 
origins in the philosophical works of Aristotle 
and have persisted through the Middle Ages into 
the contemporary world, as notably highlighted 
by various authors, with John Rawls (Rawls, 
1971; Perelman, 1963) being of paramount sig-
nificance. Equitable and fair resource sharing 
has been a foundational principle of the United 
Nations’ framework for natural resources man-
agement since 1958 (Pena-Neira, 2017; UNGA 
Resolution 1314 (XIII)). Initially, it pertained to 
the allocation of rights between States and enti-
ties engaged in natural resource exploration 
within a state’s territorial jurisdiction. The prin-
ciple has been central to the evolution of genetic 
resource governance under the Convention on 
Biological Diversity (CBD) and the Nagoya 
Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits 
Arising from their Utilization to the Convention 
on Biological (Nagoya Protocol), which regu-
lates access and benefit sharing related to genetic 
resources under national jurisdiction. Today, equi-
table and fair resource sharing extends to encom-
pass marine genetic resources sourced from 
ABNJ, as outlined in the BBNJ Agreement. How 
gains and benefits are distributed has evolved sig-
nificantly. In the context of the BBNJ Agreement, 
on one hand, the origins of these gains lie beyond 
the sovereign control of individual states, while 
on the other hand, they are intrinsically linked 
to a specific objective: the conservation of these 
resources. From a strict international law perspec-
tive, this presents a complex challenge. It raises 
inquiries about the procedural mechanisms for 
acquiring gains from these resources. Moreover, 
if these resources are transported to territo-
ries under the sovereignty of individual states, 

Keywords

BBNJ agreement · Benefit sharing · Equity · 
Marine genetic resources · Digital sequence 
information · Monetary benefits · Non-
monetary benefits · Capacity building

6.1  Introduction

The purpose of this chapter is to describe and 
interpret the system for sharing the benefits aris-
ing from activities with respect to marine genetic 
resources (MGR) and digital sequence informa-
tion (DSI) on MGR of areas beyond national 
jurisdiction (ABNJ) that is being set up by the 
Agreement under the United Nations Convention 
on the Law of the Sea on the Conservation and 
Sustainable use of Marine Biological Diversity 
of Areas Beyond National Jurisdiction (BBNJ 
Agreement)1 under article 14. The chapter pro-
vides an overview of discussions and rationales 
behind the formulation of this article, which aims 
to ensure that benefits, including monetary ones, 
are shared fairly and equitably without impair-
ing research and innovation and without creating 
excessive administrative costs.

The chapter also aims to show that the BBNJ 
Agreement is an opportunity for better harmoni-
sation of best scientific practices at the interna-
tional level.

Fairness and Equity

Historically, the demand for benefit sharing 
related to genetic resources focused on the con-
cepts of fair and equitable sharing.

1 Intergovernmental Conference on an International 
Legally Binding Instrument under the United Nations 
Convention on the Law of the Sea on the Conservation 
and Sustainable Use of Marine Biological Diversity of 
Areas Beyond National Jurisdiction, Agreement under the 
United Nations Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine Biological 
Diversity of Areas Beyond National Jurisdiction (2023) 
A/CONF.232/2023/4 (BBNJ Agreement).
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the means by which these gains can be realized 
becomes a matter of scrutiny and deliberation.

The cornerstone for achieving equity and 
fairness in the distribution of benefits derived 
from MGR of ABNJ lies in establishing a robust 
framework. Nevertheless, it is imperative to keep 
in mind the other objective of the Agreement, 
which is the conservation of marine biodiver-
sity, which includes MGR. In today’s context, 
the principle of “equity” and the imperative of 
achieving “the fair and equitable sharing of ben-
efits,” as articulated in article 7, subsection “d,” 
underscore the pervasive nature of these princi-
ples throughout the entirety of the Agreement. 
Furthermore, the concept of the fair and equita-
ble sharing of benefits” permeates the Agreement 
as a whole, with the subject of gains and benefits 
featuring prominently within its provisions.

Two Opposing Views

The BBNJ Agreement is an implementing agree-
ment to the United Nations Convention on the 
Law of the Sea (UNCLOS). UNCLOS pro-
vides the legal framework for all activities in the 
oceans and seas. However, it does not explicitly 
mention MGR in any part, nor specifically refer 
to benefit sharing (see Box 6.1).

Box 6.1

Benefit-Sharing in the Context of the 
Convention on the Law of the Sea

UNCLOS does not specifically provide 
for a benefit sharing regime with regard to 
MGR in ABNJ. However, Part XIII related 
to marine scientific research is relevant for 
this aspect, as it provides for some obliga-
tions to share non-monetary benefits aris-
ing out of scientific research, as illustrated 
below. With regards to benefit-sharing, the 
general provisions on marine scientific 
research (MSR) under UNCLOS require 
States and competent international organi-
zations to:

• Promote international cooperation in 
MSR for peaceful purposes (Article 
242.1 of the UNCLOS).

• Cooperate to create favourable condi-
tions for the conduct of MSR (Article 
243 of the UNCLOS).

• Make available by publication and dis-
semination through appropriate chan-
nels (a) information on proposed major 
programs and their objectives, and (b) 
knowledge resulting from MSR (Article 
244.1 of the UNCLOS).

• Actively promote the flow of scientific 
data and information and the transfer of 
knowledge resulting from MSR, espe-
cially to developing states, as well as 
the strengthening of the autonomous 
MSR capabilities of developing states 
through programs to provide adequate 
education and training of their techni-
cal and scientific personnel (Article 
244.2 of the UNCLOS).

The UNCLOS provisions on MSR 
apply both in areas within and beyond 
national jurisdiction, and also both to 
the high seas and the Area. These ben-
efit sharing obligations are useful to par-
tially address the uneven research means 
referred to above (Broggiato et al., 2018), 
and they were the basis of the non-mone-
tary benefits that were negotiated.

The issues of MGR and benefit sharing 
were central to the political process that led to 
the start of the BBNJ negotiations. There were 
two opposing views (Marciniak, 2020; Muraki 
Gottlieb et al., 2025a): developing countries 
applying the principle of the common herit-
age of mankind to MGR of ABNJ, therefore 
claiming the sharing of the benefits, includ-
ing monetary ones; and developed countries 
applying the principle of the freedom of the 
high seas and the freedom of research and 
opposing, in the beginning, the sharing of 
benefits.
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little commercialisation. Developed countries 
also wanted to keep bureaucratic and financial 
burdens on scientific research and subsequent 
utilization at a reasonable level, to not hamper 
research and development. Developing countries 
argued that fair and equitable benefit sharing of 
MGR of ABNJ requires both non-monetary and 
monetary benefit sharing. Additionally, they saw 
traceability of activities relating to the utilisation 
of MGR of ABNJ as a pre-condition for such 
a system to future-proof the Agreement for the 
eventual upscaling of commercialisation. While 
various forms of track and trace or traceabil-
ity have been proposed by different developing 
countries (Langlet & Dunshirn, 2023), they all 
insisted that evidence of scientific or corporate 
use needs to be collected and that the sharing of 
benefits should be tied to traced activities.

Box 6.2

Commercial Value of Marine Genetic 
Resources of Areas Beyond National 
Jurisdiction

The lack of data and precise assess-
ments of the commercial value of MGR of 
ABNJ notably led the Ad Hoc Open-ended 
Informal Working Group to study issues 
relating to the conservation and sustainable 
use of marine biological diversity beyond 
areas of national jurisdiction to call, in 
2006, in 2008, in 2012 and 2013, for more 
research to assess the actual or potential total 
economic value of MGR from ABNJ, to 
assist decision-making by providing indica-
tions of the expected economic and societal 
benefits of such resources, as well as provid-
ing supporting arguments for the possible 
regulatory measures to adopt. The Working 
Group recommended to conduct studies on:

(1) the nature and level of interests in 
marine biological diversity beyond 
areas of national jurisdiction, in par-
ticular commercial interest in genetic 
resources from the deep sea;

Research in ABNJ is expensive, and it was 
clear during the political process that led to the 
negotiations that there are only a handful of 
States and funding agencies that have the means 
to undertake that research (Oldham et al., 2014). 
So far research in ABNJ has been undertaken 
only at the level of States’ funding agencies 
with public funding. However, the advancement 
of technologies might allow private companies 
to start sampling in ABNJ in the future, and to 
undertake genetic sequencing directly in situ 
without the need to sample. Not only are there 
disparities between the two groups of countries 
(developing and developed ones) in financial 
and technological capabilities to access these 
resources, but also to use them for research and 
development. This is why the issue of fairness 
and whether or how benefits should be shared 
quickly became important points of negotiation. 
The underlying discussion over the two prin-
ciples, common heritage of mankind versus 
freedom of the high seas, turned out to be too 
arduous to be solved, so the negotiations shifted 
to a practical discussion over what benefits 
could be shared and how.

In terms of what benefits could be shared, 
the discussions focused first on non-monetary 
benefits, such as support and involvement of 
developing countries in the research pipe-
lines, sharing of information and data, capacity 
building, and transfer of marine technologies; 
and then, at a later stage, on monetary ben-
efits. There was a strong opposition towards 
accepting the sharing of monetary benefits by 
developed countries. Besides the underlying dif-
ference in favoured legal principles, developed 
countries’ argument against monetary benefit 
sharing focused on the fact that to date there is 
little evidence of commercialisation of products 
based on MGR of ABNJ from which to share 
monetary benefits (see Box 6.2). Developed 
countries argued that a monetary benefit-shar-
ing system based on track and trace (Langlet 
et al., 2025), as it is usually done in the tradi-
tional Access and Benefits Sharing (ABS) con-
text, only makes sense if benefits outweigh the 
administrative costs to establish the system, 
which in their views was doubtful given the 
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Analysis of patent data revealed increas-
ing reference to deep-sea marine organ-
isms, but additionally that these organisms 
also frequently occur inside the exclu-
sive economic zone (EEZ) and in ter-
restrial aquatic environments. This made 
it difficult to determine with precision 
whether a sample originated from ABNJ 
or within national jurisdictions. The 
study concluded that debates on the eco-
nomic value of marine genetic resources 
of areas beyond national jurisdiction are 
focused on potential economic value 
rather than actual economic value, and 
that the interest in MGR from ABNJ was 
emergent (Oldham et al., 2014). An update 
of this study is currently being funded 
by the European Commission through 
the European Maritime, Fisheries and 
Aquaculture Fund (EMFAF)

The divergence of views softened in March 
2023, when compromise was found to include 
monetary benefit sharing (see Box 6.3). 
However, disagreement over the general prin-
ciples guiding the MGR Part and the provi-
sions on benefit sharing more specifically was 
maintained until the very last hours of IGC5. 
Negotiators eventually agreed on the inclusion 
of the common heritage of humankind2 princi-
ple alongside the freedom to conduct scientific 
research, alongside other freedoms, and, in more 
practical terms, on a gradually evolving system 
to ensure the fair and equitable sharing of ben-
efits derived from MGR of ABNJ and associated 
DSI.

Box 6.3 illustrates the sticking and controver-
sial points related to MGR of ABNJ on which 
delegations having two opposing views man-
aged to compromise during the negotiations.

(2) the socio-economic value of marine 
biological diversity beyond areas 
of national jurisdiction (UN Doc 
A/61/65, Annex 2).

No such study has ever been formally 
carried out as part of the UN processes 
considering the issue. However, during 
the years of the Working Group, official 
UN documents have made references to a 
huge industry interest in the commerciali-
sation of MGR from ABNJ, to numerous 
products already on the market (without 
references): these figures related to the 
profits of marine biotechnology (related 
to shallow waters to date) (Leary, 2018).  
Conflating the biotechnology potential 
of marine biodiversity in ABNJ with the 
actual experience of other existing sectors 
of the biotechnology industry, and with 
the market of marine biotechnology on 
shallow waters MGR, is in part what has 
fuelled the expectations of a new deep-sea 
gold rush (Leary, 2018).

The first attempt to investigate in 
that direction was a detailed study com-
missioned by the United Kingdom’s 
Department for Environment, Food and 
Rural Affairs, and published in 2014 
(Oldham et al., 2014). It investigated the 
nature and extent of scientific and com-
mercial interest in MGR: the conclusions 
confirmed the emerging growing inter-
est in MGR, including from deep-water 
locations, but could not precisely indicate 
any market estimate for products derived 
from MGR of ABNJ. The main findings 
revealed that most scientific research and 
commercial research and development, 
including research involving deep-water 
locations, focuses on marine organisms 
from habitats inside national jurisdic-
tions. The available evidence suggested 
that marine scientific research in ABNJ 
concentrated around a limited number of 
sites relative to the scale of the deep-sea. 2 Mankind was replaced by humankind to be gender 

inclusive.
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6.2  Overview of Key Aspects  
of the Benefit-Sharing  
Regime

Article 14 of the BBNJ Agreement is a com-
prehensive article illustrating almost all the 
obligations Parties must fulfill in terms of ben-
efit sharing: one benefit-sharing obligation is 
included in article 12 on notification (Humphries 
et al., 2025). Article 14 includes the historic 
compromise that monetary and non-monetary 
benefits from the utilization of MGR of ABNJ 
and related DSI, including commercialization, 
shall be shared fairly and equitably. This com-
promise was reached at the very last moment in 
the negotiations, and it could unlock the deal in 
the whole Agreement.

Non-monetary benefit sharing can include 
access to samples, sample collection, and DSI; 
access to information on upcoming research pro-
jects; collaborative research opportunities; capac-
ity building and transfer of marine technologies. 
Monetary benefits are financial resources destined 
to the Special Fund that will use them, on a project 
basis, for capacity building, support for conserva-
tion and sustainable use, and for the implementa-
tion of the Agreement by developing countries.

The monetary benefit-sharing system in the 
BBNJ Agreement is organised in two phases 
illustrated as part of the visualisation below 
(Visualisation 1). In the visualisation the line con-
necting biodiscovery with commercialisation is 
striped to indicate that this is not a linear flow in 
reality: in only rare cases biodiscovery translates 
into commercialisation of a product (Fig. 6.1).

In the first part of article 14, the main non-
monetary benefits to be shared are listed (para 
2). The most innovative obligation is contained 
in paragraph 3 and deals with the deposit of 
marine genetic resources of ABNJ and associ-
ated DSI in publicly accessible repositories and 
databases, together with their “BBNJ” stand-
ardized batch identifiers (BBNJ Identifiers) 
(Lawson et al., 2025) with a precise time 

Box 6.3

Summary of Significant Compromises 
Made During the Negotiations:

• Agreement on the “fair and equita-
ble manner” of sharing the benefits 
(unbracketed at IGC4).

• Agreement on the use of the terminol-
ogy “digital sequence information” with 
the agreement not to define it (at IGC5 
final round).

• Agreement to include DSI within the 
scope of Part II and in most of the oper-
ational provisions of Part II (in the last 
hours of the final IGC session).

• Introduction of the concept of the 
“BBNJ standardized batch identifier” in 
article 12 (in the last hours of the final 
IGC session).

• Shift from only non-monetary BS 
to monetary BS (at the final IGC5 
session).

• Agreement on the first phase of mon-
etary benefit sharing through assessed 
contributions by developed Parties at 
IGC5 final round (article 14.6) (at IGC5 
final round).

• Agreement on the second phase of 
monetary benefit sharing through the 
COP deciding on the modalities for the 
sharing of monetary benefits from the 
utilization of marine genetic resources 
and digital sequence information on 
marine genetic resources of areas 
beyond national jurisdiction at IGC5 
final round (article 14.7 and para 8, 9 
and 10) (in the last hours of the final 
IGC session).

• Agreement on the role of the ABS 
Committee as an advisory body on sub-
jects matter related to benefit sharing (at 
IGC5 final round).
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contribute to the Special Fund established under 
article 52 with an annual contribution (para 6). 
This contribution is capped at 50% of a Party’s 
annual contribution to the BBNJ budget. After 
regular reviews and assessments of the mon-
etary benefits by the Conference of the Parties 
(COP) (para 10), in a second phase, the COP 
shall decide on additional or alternative benefit-
sharing modalities (para 7), which in the case 
of DSI should be mutually supportive of and 
adaptable to other access and benefit-sharing 
instruments (para 9). The article provides a non-
exhaustive list of options to be considered dur-
ing this stage.

The first phase reflects the fact that there is 
little evidence of commercial products derived 
from MGR of ABNJ from which monetary ben-
efits could be shared (see Box 6.2). But it also 
recognizes that monetary and non-monetary ben-
efit sharing are needed to level the playing field 
when it comes to MGR access, resources, and 
technological skills between different regions. 
The second phase will mirror the developments 
in the current state of the art of commercialisa-
tion thanks to the review of the monetary ben-
efits from utilisation of MGR and DSI of ABNJ 

deadline (i.e. no later than three years from the 
start of utilization). Sharing DSI, here intended 
as genetic sequence data, is already standard 
practice in big international research consortia 
where these data are generally deposited in the 
International Nucleotide Sequence Database 
Collaboration (INSDC)3 databases as they are 
generated or at the latest before publication 
of the results in an academic journal (Rohden 
et al., 2020). However, the obligation to share 
physical MGR samples is novel, as their exist-
ence is often not well documented, and sharing 
is mostly done on a case-by-case basis (Collins 
et al., 2021; Rabone et al., 2019; Rogers et al., 
2021). Similarly, novel is the BBNJ Identifier, 
which, once implemented, should allow for a 
certain level of traceability of MGR of ABNJ 
in the future and for transparency of activities 
(Lawson et al., 2025).

The rest of the article illustrates the ‘two-
phase approach’ for monetary benefit shar-
ing. In the first phase, developed Parties will 

3 International Nucleotide Sequence Database 
Collaboration (insdc.org).

Fig. 6.1  The interplay between traceability and benefit sharing under the BBNJ Agreement
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no provider country exists for MGR of ABNJ, 
a different multilateral conception of fair and 
equitable was needed. The content of article 14 
is a first step in such a direction, even though 
many details still need to be further developed in 
upcoming COP meetings.

The link between the benefits and the conser-
vation and sustainable use was also debated, as 
there was a divergence of positions on this issue. 
During the negotiations, discussions on MGR 
have focused on the commercial values of the 
resources. It was only at IGC4 that some observ-
ers, including scientists, started stressing that 
MGR certainly has economic potential, but that 
they are first of all the biological foundations 
of marine biodiversity: enhancing knowledge 
about them is crucial in terms of establish-
ing great environmental baselines and adopting 
effective conservation measures. According to 
these considerations, MGR constitutes the fun-
damental scientific basis for policy measures to 
be adopted within the BBNJ framework, way 
beyond Part II of the Agreement.

2. Non-monetary benefits shall be shared 
in accordance with this agreement in the 
form of, inter alia:

(a) Access to samples and sample col-
lections in accordance with current 
international practice;

(b) Access to digital sequence infor-
mation in accordance with current 
international practice;

(c) Open access to findable, accessible, 
interoperable and reusable (FAIR) 
scientific data in accordance with cur-
rent international practice and open 
and responsible data governance;

(d) Information contained in the notifi-
cations, along with “BBNJ” stand-
ardized batch identifiers, provided in 
accordance with article 12, in pub-
licly searchable and accessible forms;

(e) Transfer of marine technology in line 
with relevant modalities provided 
under Part V of this Agreement;

of para 10 (see below). The modalities which 
will eventually be adopted during this second 
phase in relation to the use of DSI should ensure 
consistency/compatibility with other interna-
tional frameworks on access and benefit sharing, 
according to para 9 (see below).

6.3  In-Depth Interpretation 
of Article 14

  Article 14

Fair and Equitable Sharing of Benefits

1. The benefits arising from activities with 
respect to marine genetic resources and 
digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction shall be shared in a fair and 
equitable manner in accordance with this 
Part and contribute to the conservation and 
sustainable use of marine biological diver-
sity of areas beyond national jurisdiction.

The chapeau of article 14 introduces the gen-
eral obligation to share the benefits arising from 
MGRs and DSI on MGR of ABNJ. The un-
defined terminology “activities with respect to 
MGR of ABNJ” (initially used in article 11—ex 
article 9) was proposed in the benefit-sharing 
article by the Chair during IGC5 (August 2022) 
as a possible compromise to resolve the diver-
gence between using “collection”, seen as too 
limited for the benefit-sharing provision, and the 
concept of “utilization” which was not accept-
able for all the delegations. There was an attempt 
to define “activities with respect to MGR of 
ABNJ” during the last session (March 2023), 
but it was impossible to find an agreement on the 
long list of proposed activities. It is safe to argue 
that “activities” include both collection of MGR 
and utilization of MGR (Humphries, 2025).

The connotation of ‘fair and equitable man-
ner’ has for long debated, as the concept comes 
from the CBD where fairness and equity are 
concepts to be implemented through the bilateral 
relationship between a user and a provider. As 
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then be a good opportunity to further improve this 
sharing of samples and data; and to harmonise 
at the international level, according to the best 
standards, these best practices and make them 
compulsory. In this sense, the BBNJ Agreement 
will benefit the scientific community worldwide.

  (a) Access to samples and sample collec-
tions in accordance with current interna-
tional practice;

Parties to the BBNJ Agreement have to provide, 
as a benefit to be shared, access to samples and 
to samples collections (usually stored in col-
lections, museums, and other repositories), in 
accordance with current international practices. 
Considering the disparities in financial resources 
and technologies to access MGR of ABNJ illus-
trated above, access to collected samples is a 
way to provide access to MGR to countries 
without the same resources and technologies to 
collect them. Letter (a) has to be read in combi-
nation with para 3 of article 14, which obliges 
Parties to ensure that MGR are deposited in 
publicly accessible repositories (see below). 
Providing access to samples and data—letters 
(b) and (c) below—through publicly available 
repositories and databases ensures that scientists 
can use them and start their own research and 
development on their own basis, beyond the sci-
entists initially involved in the research project.

“Samples” and “sample collections” are 
not defined by the BBNJ Agreement: to this 
end, scientific practices could help. It is safe to 
expect that this will also be a topic for clarifica-
tion by the Scientific and Technical Body of the 
BBNJ Agreement.

Access to MGR in repositories and collections 
follows standard practice in taxonomic collections 
where materials are shared to identify species or 
carry out systematic studies. What is more recent 
is the ability to request materials from such repos-
itories for other scientific and applied research 
such as biotechnological work to discover use-
ful functions, products, and processes. This 
means that samples may be destroyed and ‘used 

(f) Capacity building, including financ-
ing research programmes, and part-
nership opportunities, particularly 
directly relevant and substantial 
ones, for scientists and research-
ers in research projects, as well as 
dedicated initiatives, in particular 
for developing States, taking into 
account the special circumstances of 
small island developing States and of 
least developed countries;

(g) Increased technical and scientific 
cooperation, in particular with scien-
tists from and scientific institutions in 
developing States;

(h) Other forms of benefits as determined 
by the Conference of the Parties, tak-
ing into account recommendations of 
the access and benefit-sharing com-
mittee established under article 15.

Paragraph 2 introduces a non-exhaustive list of 
non-monetary benefits to be shared. There were 
debates on whether the sharing of these benefits 
should be compulsory, and on temporal aspects 
related to their implementation. The debates 
were not solved, and the literal interpretation of 
the text does not help. It can be safely argued 
that letters (a) to (d) are to be shared subse-
quently to every collection, as the compulsory 
nature of benefit sharing was not questioned in 
these cases. The debate over the compulsory 
nature focused more on the practical impossi-
bility of a State to provide for everything that is 
listed in letters (e) to (f) and to do so at the same 
time (temporal aspect mentioned above). So, it 
can be argued that a Party has some discretion 
on what transfer of marine technology, what 
capacity building, and what cooperation to pro-
vide, as these are generic terms where choices 
need to be made. The different non-monetary 
benefits are described in detail below.

The benefits included in letters (a) to (c) are, 
to some extent, already being shared according to 
the best scientific practices, as illustrated below. 
The implementation of the BBNJ Agreement will 
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13) international practices were recognised by 
the COP as international standards and there-
fore given authority. However, this text was not 
included in the final Agreement text, because the 
article on monitoring changed its focus.

  (b) Access to digital sequence informa-
tion in accordance with current interna-
tional practice;

According to current international practice, 
access to DSI (at the moment of writing the 
chapter and only for practical purposes of tenta-
tively explaining the obligation contained in arti-
cle 14.2b), the current international practice here 
described understands DSI as genetic sequence 
data, without prejudging different decisions that 
might be taken within the BBNJ Agreement) is 
provided through the deposition of DSI into one 
of the INSDC6 databases,7 preferably when the 
sequence data is generated (Amann et al., 2019) 
but before publication of the research arising 
from this DSI at the latest. This is standard prac-
tice (Collins et al., 2021; Rabone et al., 2019; 
Rogers et al., 2021) in the field. The novelty will 
be to record the BBNJ Identifier in the relevant 
field when the DSI is deposited and the INSDC 
accession number is assigned. Due to many 
forms and types of DSI and the importance of 
open access to scientific workflows, it is gener-
ally not straightforward to implement new data 
governance measures into existing database 
infrastructures. The BBNJ tag may aid such 
an implementation as it will not be technically 
complicated for databases to integrate this tag in 
its current efforts to increase reporting of origin 
information.8

up’ in the process and care needs to be taken to 
ensure that samples are not entirely used up and 
that research carried out on MGR is complemen-
tary—that is to prevent two sets of researchers 
carrying out exactly the same work on the same 
sample (Collins et al., 2021; Rabone et al., 2019). 
Additional considerations are that sample collec-
tions should be discoverable and their databases 
available for access via mechanisms such as the 
Global Biodiversity Information Facility (GBIF).4 
This may require additional resources to be dedi-
cated to collections and their curation to ensure 
that this is possible, both in developed countries 
and low and middle-income countries. The second 
consideration is the additional burden on curators 
of collections and repositories to provide MGR 
to researchers, and reasonable costs for handling 
and sending materials should be permitted to 
account for this. Reporting of the use of MGR 
in collections and repositories as required by the 
Agreement (article 12.7—Humphries et al., 2025) 
entails additional work, and funds must be made 
available to allow for this to ensure that curators 
are not overburdened by this requirement.

The reference to current international practice 
is used in Part II of the BBNJ Agreement with 
the intent to endorse bottom-up approaches of 
best practices that are used or emerging in the 
scientific communities (Rabone et al., 2019; 
The interridge code of conduct on responsible 
behaviour at hydrothermal vents5). The goal of 
referring to current international practice was 
twofold: on one hand, to build on already exist-
ing best practices in use by scientists, and avoid 
reinventing the wheel and interfering with bot-
tom-up approaches that are driven by the sci-
entific communities; and, on the other hand, to 
future-proof the BBNJ Agreement and provide 
the necessary flexibility in implementation as 
technologies and practices change. It can also be 
argued that the BBNJ Agreement encourages the 
scientific community to develop and further har-
monise international practices: in previous drafts 
of the monitoring and traceability article (16 ex 

5 http://194.254.225.67/de/node/16908.

6 https://www.insdc.org/.
7 National Center for Biotechnology Information (NCBI), 
European Bioinformatics Institute (EBI), DNA Data 
Bank of Japan (DDBJ).
8 As announced by the INSCCD on 3 March/03/2023 
https://www.insdc.org/news/insdc-spatiotemporal-meta-
data-minimum-standards-update-03-03-2023/.

4 https://www.gbif.org/.

http://194.254.225.67/de/node/16908
https://www.insdc.org/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
https://www.insdc.org/news/insdc-spatiotemporal-metadata-minimum-standards-update-03-03-2023/
https://www.gbif.org/
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Another important benefit to be shared relates to 
the information contained in the pre-collection 
and post-collection notifications (Humphries 
et al., 2025). Through the sharing of this infor-
mation, benefit sharing can start accruing from 
the moment of planning a collection in ABNJ, 
for example by providing partnership opportu-
nities and opportunities for technical and scien-
tific cooperation to scientists, in particular from 
developing countries. This letter (d) should be 
read in conjunction with letters (f) and (g) of 
para 2.

Information in the notifications will normally 
be recorded as part of the cruise plan and final 
cruise report in case of cruises, and otherwise 
in specific pre-collection and post-collection 
notifications in case of different types of col-
lections that new technologies might allow in 
the future. Currently, many national bodies that 
carry out marine scientific research deposit this 
information online, but to varying degrees and 
in varying levels of detail. Article 12 lists all the 
elements that have to be included in the notifi-
cation: the pre-collection notification builds on 
article 248 UNCLOS illustrating the informa-
tion to be shared with the coastal State by States 
and competent international organizations which 
intend to undertake marine scientific research 
in the exclusive economic zone or on the conti-
nental shelf of that coastal State. This informa-
tion will be shared, in the BBNJ context, with 
the Clearing House Mechanism and should be 
linked to the BBNJ Identifier so that it becomes 
discoverable based on this identifier. Support 
will be needed for many developed, low, and 
middle-income countries to achieve this and 
to work to a common standard. Moreover, the 
CHM will have to properly establish a mecha-
nism to allocate these partnerships and coopera-
tion opportunities, with guidance from the COP.

Letter (d) stresses the link between the noti-
fication system and benefit sharing: article 12.8 
on the post-collection notification refers to some 
important information to be deposited in the 
Clearing House Mechanism. This information 
constitutes already shared benefits themselves: 
knowing where to find available samples and data 
allows access to them and further use, as well as 

  (c) Open access to findable, accessible, 
interoperable and reusable (fair) scientific 
data in accordance with current interna-
tional practice and open and responsible 
data governance;

Open access to scientific data is not only a 
prerequisite for science to advance but also a 
benefit that is being shared across countries. 
Maintaining scientific databases is an expen-
sive activity in terms of financial resources but 
also in terms of human resources to ensure the 
quality of the data hosted. Most, if not all, of the 
funding agencies that are financing research in 
marine ABNJ are imposing open access to the 
data and the publications originating from that 
research (Broggiato et al., 2018).

Besides DSI, other scientific data should 
also be deposited in open-access databases 
that adhere to the FAIR principles (Findable, 
Accessible, Interoperable and Reusable). Which 
data types this includes still needs to be decided 
in the framework of the implementation of the 
Agreement. For instance, there are standard data-
bases for transcriptome and proteome data, but 
for small molecule data, there are still many dif-
ferent databases for molecules of different ori-
gin. The situation for instrumental data acquired 
on proteins and small molecules is also complex 
(Wilkinson et al., 2016) and there are many dif-
ferent databases where data may be deposited. It 
is hoped that over time a clear set of databases 
will develop similar to the INSDC, and that inter-
national practices will develop for other sets of 
data. As required by the Agreement, much of the 
detail on where such scientific data is deposited 
will be recorded in the data management plan 
and its subsequent updates (Lawson et al., 2025).

  (d) Information contained in the notifi-
cations, along with “BBNJ” standardized 
batch identifiers, provided in accordance 
with article 12, in publicly searchable and 
accessible forms;
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developing countries’ scientists can profit from 
the non-monetary benefit sharing listed in let-
ters (a)–(d). Access to samples and data needs 
to be paired with transfer of technologies (which 
is to be done according to Part V of the BBNJ 
Agreement), the necessary training, and other 
types of capacity building to be able to use 
the samples and the data. Bioinformatic skills 
are still lacking in marine scientists in gen-
eral, and in particular in developing countries. 
Involvement in the research process at all differ-
ent steps within efficient international collabo-
rative opportunities is also crucial to strengthen 
the autonomous marine scientific research capa-
bilities of developing States as required by arti-
cle 244 UNCLOS.

Current capacity-building initiatives are ad 
hoc and piecemeal: lots of capacity-building 
projects are provided globally by various agen-
cies (Harriet Harden-Davies et al., 2022), but 
there is no central repository of what agen-
cies are carrying out work and where this is 
being done9: the Clearing House Mechanism 
of the BBNJ will provide coordination on this. 
The first attempt to look at how capacity build-
ing is organised in deep sea/marine research 
in ABNJ was done in 2014 (Oldham et al., 
2014). The study showed that there was a need 
for more infrastructure and access to finan-
cial resources to enable training and research 
exchanges between developed and developing 
countries; and that an agreed long-term strat-
egy for capacity building and technology trans-
fer was required to overcome short-termism in 
support of deep sea research. An update of this 
study is currently being funded by the European 
Commission through the European Maritime, 
Fisheries and Aquaculture Fund (EMFAF)10: the 
outcomes of the study are expected in the sec-
ond half of 2024.

being able to retrieve the results of the utilisa-
tion. Moreover, benefit sharing starts accruing 
already at the level of the pre-collection notifica-
tion [Article 12.2 (h) and (i)], where opportunities 
are given to scientists of all States, in particular to 
scientists from developing States, to be involved 
in or associated with the research project. This 
implies that spaces will have to be made avail-
able on the research cruises: so far, this is usually 
undertaken based on personal contacts (Rogers 
et al., 2021). Upon implementation, this needs 
to be harmonised and properly advertised at the 
international level to ensure transparency. Various 
stakeholders have strongly advocated for early 
involvement of developing countries’ scientists 
already at the time of planning a cruise, which 
is important in terms of equity and fairness, but 
also as a fundamental capacity-building element 
to pass on important know-how on what kind of 
equipment to choose for certain research activi-
ties, as suggested by scientists.

  (e) Transfer of marine technology in line 
with relevant modalities provided under 
Part V of this Agreement;
Capacity building, including financing 
research programmes, and partnership 
opportunities, particularly directly rel-
evant and substantial ones, for scientists 
and researchers in research projects, as 
well as dedicated initiatives, in particular 
for developing States, taking into account 
the special circumstances of small island 
developing States and of least developed 
countries;
Increased technical and scientific coop-
eration, in particular with scientists from 
and scientific institutions in developing 
States;

Letters (e), (f) and (g) introduce non-monetary 
benefit sharing related to transfer of marine 
technologies, capacity building, and collabo-
rative research: all of those are orientated in 
particular towards developing countries. The 
aim is to level the playing field to ensure that 

9 Coordination—Capacity Development//UNSD.
10 Study on ‘Marine Genetic Resources’ Market Value 
and State of the Art of Commercialisation of Related 
Products in the Context of the BBNJ Negotiations. 
Reference number: CINEA/2022/OP/0017, available at 
608281-2023—Result—TED (europa.eu).
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databases, maintained either nationally or 
internationally, no later than three years 
from the start of such utilization, or as 
soon as they become available, taking into 
account current international practice.

Through the implementation of para 3 of arti-
cle 14 Parties will achieve one of the main and 
most requested types of benefit sharing, which is 
to make samples available worldwide, therefore 
effectively ensuring access to MGR of ABNJ. 
As stressed above, this will ensure that samples 
and data will be further used by scientists for 
research and development, beyond the group of 
scientists initially involved in the research pro-
ject. This is not standard practice at the moment: 
remaining or available samples are very often 
stored in each scientists’ laboratories, and their 
existence is often not documented nor shared in 
the community. Sharing of samples that remain 
available is mostly done on a case-by-case basis 
(Rogers et al., 2021). Importantly, this obliga-
tion will be implemented through national meas-
ures which will also target private entities if they 
start sampling MGR in ABNJ.

The same applies to DSI derived from MGR 
samples of ABNJ, even though sharing such 
data in open-access databases, such as via 
INSDC, is already more common in research 
practice. Nevertheless, the time limit imposed 
by the article will improve the practice. Deposit 
of DSI can happen immediately if that is the 
practice in the research field. However, most 
scientists are depositing DSI in INSDC at the 
moment of publication of their research results 
in journals: the accession number obtained when 
depositing DSI must be included in the manu-
script for publication, according to the main 
publishers’ requirements.12 Scientific publishers 

In the views of the authors of this chapter, 
an initial task of the Access and Benefit Sharing 
Committee (Muraki Gottlieb et al., 2025b) 
should be to consider existing capacity-building 
efforts and provide a comprehensive overview of 
the possibilities and the gaps. This could then be 
used to develop research directions and involve 
relevant stakeholders, both funders and partici-
pants from low and middle-income countries in 
shaping a long-term strategy, with the aim of 
moving away from the donor/recipient language 
towards one of partnership.

Partnerships could be developed in areas criti-
cal to the BBNJ Agreement objectives such as 
using information on MGR to develop conserva-
tion measures relevant to the other parts of the 
Agreement. Needs assessments can be very valu-
able to establish baselines of research capacities 
and assist in the development of equitable part-
nerships that will be sustainable over the long 
term to boost research capabilities.11 Training 
researchers in partner labs and on research ves-
sels is essential in this regard. It is important to 
recognise that, when such researchers return to 
their home institutions, support must continue, 
and relevant facilities must be available for them 
to continue their work in their home institutions. 
Such facilities should be relevant to the location 
chosen and service and maintenance require-
ments of equipment should be considered, as 
very high-tech equipment often cannot be kept 
running in the longer term without this support 
(Ramutsindela & Mickler (eds.), 2020).

  3. Parties shall take the necessary legisla-
tive, administrative or policy measures to 
ensure that marine genetic resources and 
digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction, together with their “BBNJ” 
standardized batch identifiers, subject to 
utilization by natural or juridical persons 
under their jurisdiction are deposited 
in publicly accessible repositories and 

11 Science in Small Island Developing States—AOSIS.

12 See for example, Nature’s instructions regarding data: 
https://www.nature.com/sdata/publish/submission-
guidelines#:~:text=For%20repositories%20using%20
accessions%20(e.g.,further%20guidance%20after%20
peer%2Dreview and https://www.nature.com/sdata/
policies/data-policies, https://www.nature.com/sdata/
policies/repositories#nuc.

https://www.nature.com/sdata/publish/submission-guidelines%23:~:text%3DFor%20repositories%20using%20accessions%20(e.g.,further%20guidance%20after%20peer%2Dreview
https://www.nature.com/sdata/publish/submission-guidelines%23:~:text%3DFor%20repositories%20using%20accessions%20(e.g.,further%20guidance%20after%20peer%2Dreview
https://www.nature.com/sdata/publish/submission-guidelines%23:~:text%3DFor%20repositories%20using%20accessions%20(e.g.,further%20guidance%20after%20peer%2Dreview
https://www.nature.com/sdata/publish/submission-guidelines%23:~:text%3DFor%20repositories%20using%20accessions%20(e.g.,further%20guidance%20after%20peer%2Dreview
https://www.nature.com/sdata/policies/data-policies
https://www.nature.com/sdata/policies/data-policies
https://www.nature.com/sdata/policies/repositories%23nuc
https://www.nature.com/sdata/policies/repositories%23nuc


172 A. Broggiato et al.

may be subject to reasonable conditions, 
as follows:

(a) The need to preserve the physical 
integrity of marine genetic resources;

(b) The reasonable costs associated 
with maintaining the relevant gene bank, 
biorepository or database in which the 
sample, data or information is held;

(c) The reasonable costs associ-
ated with providing access to the marine 
genetic resource, data or information;

(d) Other reasonable conditions in line 
with the objectives of this Agreement; and 
opportunities for such access on fair and 
most favourable terms, including on con-
cessional and preferential terms, may be 
provided to researchers and research insti-
tutions from developing States.

Paragraph 4 introduces elements from the prac-
tice of collections who are usually charging a 
symbolic fee to access the samples they have 
been curating [letter (a) and (b)] (Rabone et al., 
2019). These symbolic fees are usually not 
applicable when the requests come from devel-
oping countries. This para introduces the pos-
sibility for the same practice to be applied by 
certain databases: it is currently not the case for 
INSDC, which is free.

Letter (d) is an additional clause to make sure 
that developing countries’ users have access on 
fair and most favourable terms.

  5. Monetary benefits from the utilization 
of marine genetic resources and digital 
sequence information on marine genetic 
resources of areas beyond national juris-
diction, including commercialization, 
shall be shared fairly and equitably, 
through the financial mechanism estab-
lished under article 52, for the conser-
vation and sustainable use of marine 
biological diversity of areas beyond 
national jurisdiction.

have therefore power to foster and further 
advance scientific practices, now with support 
by existing international law.

The wording “subject to utilization by natu-
ral or juridical persons” refers to a scientist/
user or a juridical person (company or other 
entity) who uses the samples and/or the data 
thereon derived. During the negotiations, the 
obligation to share samples was intended to 
apply to collectors to ensure that, once they do 
the research with the samples, they deposit the 
remaining available samples, if any are remain-
ing given how research can be done (see above). 
In a previous draft text of the Agreement (A/
CONF.232/2023/2 from 12 December 2022, 
and A/CONF.232/2023/CRP.1/Add.1 from 25 
February 2023), article 11.3 contained the word 
“available”, which was then deleted because 
redundant: if no samples are available, the obli-
gation does not apply. In relation to DSI, the 
intention during the negotiations was to trans-
form the scientific practice of sharing those data 
into a legal obligation (see above). The BBNJ 
scientific and technical body together with the 
ABS Committee will likely further investigate 
and eventually provide recommendations on 
how to better implement these obligations.

The assignment of a standardized BBNJ 
Identifier (Lawson et al., 2025) is a novelty in 
itself and will, once implemented and practiced, 
establish more transparency about MGR and 
DSI origins. As such, it could also function as an 
important lever for any estimations of monetary 
benefit sharing at aggregate level, which may 
be introduced during the second phase of the 
two-phase monetary benefit-sharing approach. 
Keeping the samples and the data linked to the 
BBNJ Identifier will be crucial to ensure trans-
parency of information and for users to be aware 
that they will have to share benefits.

  4. Access to marine genetic resources 
and digital sequence information on 
marine genetic resources of areas beyond 
national jurisdiction in the repositories 
and databases under a Party’s jurisdiction 
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recommendations of the access and ben-
efit-sharing committee established under 
article 15. If all efforts to reach consensus 
have been exhausted, a decision shall be 
adopted by a three-fourths majority of the 
Parties present and voting. The payments 
shall be made through the special fund 
established under article 52. The modali-
ties may include the following:

(a) Milestone payments;
(b) Payments or contributions related 

to the commercialization of products, 
including payment of a percentage of the 
revenue from sales of products;

(c) A tiered fee, paid on a periodic 
basis, based on a diversified set of indi-
cators measuring the aggregate level of 
activities by a party;

(d) Other forms as decided by the con-
ference of the parties, taking into account 
recommendations of the access and bene-
fit-sharing committee.

8. A Party may make a declaration at the 
time the Conference of the Parties adopts 
the modalities stating that those modali-
ties shall not take effect for that Party for a 
period of up to four years, in order to allow 
time for necessary implementation. A Party 
that makes such a declaration shall continue 
to make the payment set out in paragraph 6 
above until the new modalities take effect.

9. In deciding on the modalities for the 
sharing of monetary benefits from the use 
of digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction under paragraph 7 above, the 
Conference of the Parties shall take into 
account the recommendations of the access 
and benefit-sharing committee, recogniz-
ing that such modalities should be mutu-
ally supportive of and adaptable to other 
access and benefit-sharing instruments.

10. The Conference of the Parties, tak-
ing into account recommendations of the 
access and benefit-sharing committee 

Paragraph 5 introduced the obligation to share 
the monetary benefits from the utilisation of 
MGR and DSI. Ensuring that monetary benefits 
are shared with a clear objective to foster conser-
vation and sustainable use of marine biological 
diversity of ABNJ was an important compromise 
to get all delegations on board of the deal.

The reference to the financial mechanism 
established under article 52 clarifies that mon-
etary benefits are shared through a Multilateral 
Fund (the Special Fund) which is regulated by 
the BBNJ Agreement itself, whose purposes are 
set in article 52.6. Monetary benefit sharing will 
be channelled mainly towards capacity build-
ing for developing countries to implement the 
Agreement and thus to conserve and sustainably 
use marine biological diversity. Monetary ben-
efits are therefore not redistributed to Parties.

The Special Fund will also be financed by 
additional voluntary contributions by Parties and 
private entities wishing to do so.

The reference to commercialisation is an 
anticipation of what is elaborated in paragraph 7 
and ensures that the modalities the COP might 
decide on can also be linked to the commerciali-
sation of MGR of ABNJ, if and when this hap-
pens at a larger scale.

  6. After the entry into force of this 
Agreement, developed Parties shall make 
annual contributions to the special fund 
referred to in article 52. A Party’s rate of 
contribution shall be 50 per cent of that 
Party’s assessed contribution to the budget 
adopted by the Conference of the Parties 
under article 47, paragraph 6 (e). Such 
payment shall continue until a decision 
is taken by the Conference of the Parties 
under paragraph 7 below.

7. The Conference of the Parties shall 
decide on the modalities for the shar-
ing of monetary benefits from the utili-
zation of marine genetic resources and 
digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction, taking into account the 
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established under article 15, shall review 
and assess, on a biennial basis, the mone-
tary benefits from the utilization of marine 
genetic resources and digital sequence 
information on marine genetic resources 
of areas beyond national jurisdiction. The 
first review shall take place no later than 
five years after the entry into force of this 
Agreement. The review shall include con-
sideration of the annual contributions 
referred to in paragraph 6 above.

Paragraphs 6 and 7 establish the two-phase 
monetary benefit-sharing system, which was 
introduced because Parties principally agreed 
on monetary benefit sharing towards the end 
of negotiations, yet with little agreement on 
the precise modalities beyond the de-coupled 
modality of the first phase.

In the first phase, once the budget for the 
implementation of the BBNJ Agreement is 
adopted by the COP, developed Parties will start 
paying an annual monetary contribution into the 
Special Fund: the contribution will be equal to 
50% of their annual assessed contribution to the 
budget of the Agreement. This allows for a con-
stant, predictable and reliable flow of financial 
resources coming into the Special Fund to be used 
for capacity building and conservation measures. 
This innovative way to provide for monetary 
benefit sharing is ‘de-coupled’ from any specific 
access or use of any specific MGR and therefore 
does not need a burdensome track and trace sys-
tem. It is conceived to be monetary benefit shar-
ing related to MGR of ABNJ, to be paid only by 
developed Parties, independently of whether they 
are sampling or utilising MGR of ABNJ.

In the second phase, different modalities for 
the sharing of monetary benefits will be nego-
tiated in future COP meetings, which may tie 
monetary benefit sharing more closely to indi-
cators of actual utilization of marine genetic 
resources. As listed in para 7, this may be con-
nected, for instance, to milestone payments (7a); 
revenues related to the sale of products result-
ing from the use of MGR from ABNJ or related 

DSI (7b); or estimations of aggregate activities 
and their value for particular Parties (7c).

In the framework of the traditional ABS con-
text, milestone payments are usually paid when 
a certain step occurs, for example, the deposit of 
a patent request, the granting of a patent, or the 
moment a product enters the market (Lavelle & 
Wynberg, 2025). The option of milestone pay-
ments is therefore based on checkpoints to mon-
itor the steps where these payments are required. 
As it stands, the BBNJ Agreement does not pre-
scribe such checkpoints.

The option of payments or contributions 
related to the commercialization of products 
implies that users that are commercialising a 
product that is the result of utilisation of MGR 
of ABNJ or is produced through the use of DSI 
on MGR of ABNJ, would pay a percentage of 
the revenues related to the sale of the products to 
the Special Fund. The reason would be that those 
entities that obtain financial benefits from the use 
of the MGR/DSI should share portions of those 
financial benefits to the Fund. If this option were 
to be considered by Parties, once commercialisa-
tion of MGR of ABNJ upscales, the following 
questions would need to be resolved:

1. How to determine the weight of the MGR 
and/or the DSI derived thereof in the final 
product? In other words, to what extent 
have the MGR and/or DSI contributed to the 
development of the product, and how crucial 
are they for the functionality of the product? 
For DSI this issue is even more difficult con-
sidering the integrative “mixing” of DSI in 
the process of many bioinformatic- and syn-
thetic-biology-related R&D (see Box 6.4).

2. How to deal with the issue of stacking, which 
is the situation when a product is developed 
through the use of several genetic resources, 
including MGR, and/or DSI sourced from 
different origins (including areas within 
national jurisdiction)?

3. Are additional track and trace obligations 
needed to ensure the implementation of 
this option, especially for products that 
do not require registration and/or market 
approval?
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to other international frameworks dealing with 
DSI associated with genetic resources, such as 
the FAO Treaty on Plant Genetic Resources, the 
PIP framework (referred to as ‘genetic sequence 
data’ under the latter), or the BBNJ Agreement 
(Kachelriess et al., 2025). The ABS commit-
tee (Muraki Gottlieb et al., 2025b) will play a 
role in ensuring this consistency as, according 
to article 14.9, it will recommend modalities for 
the sharing of monetary benefits from the use of 
DSI to the COP, and, according to article 15.5, 
it can facilitate exchange with relevant legal 
instruments and frameworks and relevant bodies 
on activities under its mandate, including ben-
efit sharing, the use of DSI on marine genetic 
resources, and lessons learnt.

In the views of the authors of this chapter, 
it would be important to ensure coherence of 
approaches among all these legal frameworks in 
dealing with benefit sharing related to DSI, both 
for a simple practical reason that DSI data from 
all different research sectors and geographical 
origins is stored in one network of databases 
(INSDC) and for the need to ensure that bene-
fit-sharing measures are implementable by the 
users without excessive burdens. To implement 
different benefit-sharing measures related to DSI 
depending on DSI origin would require imple-
menting different rules for different DSI. This 
may not be practical, as research is often done 
using DSI from various origins (see Box 6.4).

Box 6.4 Recommendations from the DSI 
Scientific Network

The DSI Scientific Network (DSI 
Scientific Network—Giving the scientific 
community a voice on Digital Sequence 
Information) is advocating for the benefit 
sharing rules for the different fora attempt-
ing to regulate DSI (CBD/NP, FAO/
ITPGRFA, UNCLOS/BBNJ, WHO/PIP 
and CA+) to be harmonised (Halewood, 
et al., 2023; Scholz et al., 2022, 2023; A 
Harmonized System for Benefit-Sharing 
from DSI—DSI Scientific Network—
Policy Brief, 2024).

4. How would State Parties implement this pro-
vision? taking into account that:
a. Companies typically do not report rev-

enue at product level;
b. Sales would have to be broken down per 

jurisdiction, information that currently 
does not fall under any financial reporting 
obligations;

c. Party versus non-Party application would 
have to be clarified, such as: would rev-
enue in non-Party countries be excluded, 
or would products developed in a non-
Party be exempted, also for sales within a 
Party’s jurisdiction?

The option to estimate monetary benefits based 
on aggregate use estimators is a product of long-
standing disagreement over the extent to which 
traceability is feasible and needed to fulfill the 
aims of the Agreement. Aggregate use might pro-
vide a compromise that would neither require 
heavy track and trace of individual MGR sam-
ples or data nor a complete decoupling of benefits 
from the frequency or intensity of actual use. Even 
though aggregate use indicators may not necessar-
ily measure direct financial benefits arising from 
MGR use (e.g. profits derived from a commercial 
product), they could still serve as broad indicators 
of research and possible development.

Decisions by the COP on these modalities 
are to be adopted by consensus, but if consen-
sus is not reached, decisions may be taken by 
a three-fourths majority (article 14.7). As this 
is a non-exhaustive list of modalities the COP, 
which will be advised by the Access and Benefit 
Sharing Committee, is free to decide which 
modality to adopt beyond them. Confirming the 
assessed contributions of phase one can also be 
a possibility.

In relation to the modalities for the sharing of 
monetary benefits from the use of DSI, however, 
the “modalities should be mutually supportive 
of and adaptable to other access and benefit-
sharing instruments” (para 9). The request for 
mutual supportiveness comes from the fact that 
in December 2022, the CBD established a 
Multilateral Fund for the sharing of benefits aris-
ing from the use of DSI. This Fund is not linked 
to the CBD context only and is potentially open 
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implementation, provide legal certainty to 
users, offer transparency on the benefits 
generated and cost less to enforce than 
the value of the benefits.” (A Harmonized 
System for Benefit-Sharing from DSI—
DSI Scientific Network—Policy Brief, 
2024).

Para 8 introduces an interim period of 4 years 
in which a Party can continue paying the mon-
etary contributions through the assessed contri-
bution of the first phase, once the COP decides 
on the new modality, in order to take the time to 
implement the new modality.

Para 10 introduces the review and assessment 
of the system of monetary benefit sharing on a 
biennial basis, the first of which should take place 
no later than five years after the entry into force 
of this Agreement. This review is partially based 
on the initial review clause proposed by the EU 
and its Member States at IGC4 in March 2022.

Despite the long-standing polarised views on 
the issue of monetary benefit sharing, it became 
apparent during the negotiations that no deal 
would have been possible without a compro-
mise on sharing them. The first attempt in this 
direction was made by the European Union and 
its Member States at IGC4 in March 2022 who 
proposed that, upon reviewing and assessing the 
extent of commercialization of products based 
on the utilization of marine genetic resources 
of areas beyond national jurisdiction, the 
Conference of the Parties could explore alterna-
tives to identify the most appropriate processes 
for relevant financial contributions, if tangible 
and substantial monetary benefits arise there-
from. The review clause was included as one 
option in the further revised draft text in May 
2022 (and then kept in brackets). Towards the 
end of IGC5 in August 2022, the like-minded 
countries agreed on a common approach to 
monetary benefit sharing in a non-paper, which 
proposed a de-coupled solution: a payment to 
the Special Fund by States Parties capped to a 
percentage (to be determined) of every Party’s 
BBNJ budget contribution. The proposal also 
included the review clause giving the COP the 

According to this view, a sectoral 
approach to the use of DSI poses a num-
ber of potential practical challenges, since 
it does not reflect the way DSI is increas-
ingly being made available and used in 
cross disciplinary, cross sectoral, research 
and development. A fragmented approach 
would slow down and hamper research, 
from which benefits are accruing, there-
fore it would likely reduce benefit sharing.

The DSI Scientific Network also argues 
that, if harmonisation does not happen, 
different subsets of DSI would be treated 
differently depending on their origin. In 
the worst case, databases could become 
fragmented reducing the value of the 
unified dataset available in the INSDC. 
The value of the data is not in a single 
sequence, but the ability to compare a 
query sequence to the whole database 
to enable for example the understanding 
of its evolutionary origin and its poten-
tial function. Products based on DSI are 
often based on sequences from different 
origins and are modified to increase the 
desired property. Tracing back the rela-
tive contribution that each sequence made 
to the final product would be impossible 
as stated in the GBF’s DSI decision of 18 
December 2022 which “Recognizes that 
tracking and tracing of all digital sequence 
information on genetic resources is not 
practical” (CBD/COP/15/L.30 https://
www.cbd.int/doc/c/c181/12cf/d29ef8c3f-
6bd4ec701699d9d/cop-15-l-30-en.pdf). 
Having different rules for the different 
silos of DSI would negatively impact the 
open access and interoperability of data-
bases, the compliance of the users and the 
legal certainty.

For these reasons, the DSI Scientific 
Network sees a multilateral approach that 
recognises the integrity of the INSDC 
dataset as essential. The network suggests 
that “a harmonized multilateral system for 
DSI access and benefit sharing must be 
simple in order to ensure compliance and 

https://www.cbd.int/doc/c/c181/12cf/d29ef8c3f6bd4ec701699d9d/cop-15-l-30-en.pdf
https://www.cbd.int/doc/c/c181/12cf/d29ef8c3f6bd4ec701699d9d/cop-15-l-30-en.pdf
https://www.cbd.int/doc/c/c181/12cf/d29ef8c3f6bd4ec701699d9d/cop-15-l-30-en.pdf
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The obligation to deposit MGR and DSI in 
publicly accessible repositories and databases will 
target scientists and public and private entities 
that will utilize MGR and DSI, as well as funding 
agencies and bodies who are financing this kind 
of research. Funding agencies will have a crucial 
role in implementing certain provisions of the 
BBNJ Agreement by translating certain obliga-
tions into criteria to get research grants, ensuring 
the implementation of the benefit sharing.

Additionally, Parties may introduce their own 
legislation to mobilize financial resources from 
entities within their jurisdiction to fulfill their 
monetary benefit-sharing commitments under 
this Agreement.

6.5  Conclusions

The conclusion of the BBNJ Agreement is a 
milestone for the governance and protection of 
the ocean and an important success of multilat-
eralism during a difficult geopolitical situation. 
The compromise achieved in the benefit shar-
ing part of the BBNJ Agreement is what made 
the package deal and thus the conclusion of 
the whole Agreement possible. This compro-
mise is the result of the strong political will to 
have the Agreement in place, as well as of the 
dedication and preparation of all the delegations 
involved through the long political process till 
the end of the negotiations. Two elements were 
the most crucial for the deal in the last hours: 
the settlement on monetary benefit sharing and 
the inclusion of DSI within the scope and within 
the benefit-sharing part. The BBNJ Agreement 
is innovative in both these two aspects: it is the 
first agreement where a contribution is paid by 
a Party as monetary benefit sharing in a de-cou-
pled way (not linked to the use of the GR); and 
it is the first internationally binding agreement 
including DSI within its scope and in the opera-
tional provisions, still without defining it.

In relation to DSI, the BBNJ Agreement 
maintains open access to valuable scientific 
information as it is in scientific practice, while 
also taking a step towards establishing equi-
table benefit sharing systems for DSI. This is a 

duty to review the extent of commercialisa-
tion and decide on alternative modalities for 
monetary benefit sharing. The times were not 
ripe enough for a compromise and IGC5 was 
resumed in February 2023 (Marciniak et al., 
Oxford University Press forthcoming 2025). The 
concept of the review and assessment of mon-
etary benefits from the utilisation of MGR and 
DSI is based on the review of commercialisa-
tion, even though the terminology shifted from 
commercialisation to monetary benefits, imply-
ing a much wider review including the consid-
eration of the periodical reports received by the 
ABS committee according to article 16.2.

6.4  Considerations 
for Implementation

Implementation

  11. Parties shall take the necessary legis-
lative, administrative or policy measures, 
as appropriate, with the aim of ensuring 
that benefits arising from activities with 
respect to marine genetic resources and 
digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction by natural or juridical per-
sons under their jurisdiction are shared in 
accordance with this Agreement.

State Parties will be required to introduce the 
necessary legislative, administrative, or policy 
measures for databases, repositories, funding 
agencies and users to comply with the benefit-
sharing provisions. Some of the benefit-shar-
ing obligations will need to be translated into 
national legislation to be implemented: notably, 
the obligation to deposit MGR and DSI, together 
with their BBNJ standardised Identifiers, in pub-
licly accessible repositories and databases (para 
3 article 14); the obligation to provide the non-
monetary benefits listed in para 2 and the obli-
gation for developed Parties to make the annual 
contribution as monetary benefit sharing (para 6).
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brief_global_benefit_sharing_1.pdf

Humphries, F. (2025). Marine genetic resources beyond 
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Agreement: Interlinkages with other access and 
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Decoding governance of marine genetic resources 
under the BBNJ Agreement. Springer.

Langlet, A., & Dunshirn, P. (2023). Traceability options 
for marine genetic resource from areas beyond 
national jurisdiction. https://highseasalliance.org/
resources/paper-traceability-options-for-marine-
genetic-resource-from-areas-beyond-national-juris-
diction/

Langlet, A., Dunshirn, P., Jaspars, M., Humphries, F., 
& Kachelriess, D. (2025). Monitoring and transpar-
ency aspects of MGR-utilization under the BBNJ 
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complicated endeavour that the CBD, the PIP 
framework and the FAO are equally trying to 
tackle in current discussions (Aubry et al., 2022).

Many open questions exist about the imple-
mentation of benefit sharing. They relate to the 
modalities of the second phase of the monetary 
benefit sharing system. These include questions 
about the extent to which these modalities will 
be tied to the use of MGR or DSI and the scope 
of traceability measures required to accomplish 
such ties. The BBNJ Identifier will likely play an 
important role, but it leaves open the question of 
how exactly this will be translated into questions 
of monetary value. It will also be important to 
clarify the role of the Clearing House Mechanism 
in terms of information sharing to make both the 
opportunities for benefit sharing and the shared 
benefits themselves visible and transparent.
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Monitoring and Transparency 
Aspects of MGR-Utilization 
Under the BBNJ Agreement

Arne Langlet  , Paul Dunshirn  , Marcel Jaspars  , 
Fran Humphries  , and Daniel Kachelriess  

Abstract

This chapter examines monitoring and trans-
parency aspects in the governance of marine 
genetic resources (MGR) as outlined in 
Article 16 of the Agreement under the United 
Nations Convention on the Law of the Sea 
on the Conservation and Sustainable Use of 
Marine Biological Diversity of Areas Beyond 
National Jurisdiction (BBNJ). It focuses on 
the development, negotiation history, and 
operational dynamics of a monitoring and 
transparency system which combines noti-
fication and reporting processes with digital 
identifiers to streamline the tracing of MGR 
utilization. By comparing these new meas-
ures with existing international frameworks, 
the chapter assesses the potential gaps and 

future policy developments necessary to 
ensure the effectiveness of the monitoring 
and transparency mechanism in promoting 
equitable benefit-sharing and responsible use 
of MGR.

Keywords

BBNJ agreement · Marine genetic resources · 
Transparency · Monitoring · Biodiversity 
governance · Digital sequence information · 
Equitable benefit-sharing · Article 16 · Batch 
identifier

7.1  Introduction

An integral part of the Agreement under the 
United Nations Convention on the Law of the 
Sea for the Conservation and Sustainable Use of 
Marine Biodiversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) (UNGA, 2023a, 
2023b) is the governance and regulation of 
marine genetic resources of areas beyond national 
jurisdiction (MGR). The objectives of MGR gov-
ernance under the Agreement are to ensure fair 
and equitable benefit sharing, capacity building, 
knowledge generation and the development and 
transfer of marine technology (Art 9). However, 
one of the challenges is how to ‘balance fair and 
equitable benefit-sharing of MGR […] with as 
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current forms of transparency in scientific best 
practices to an extensive track and trace-oriented 
monitoring system.2 The final text introduces a 
system combining elements of both—transpar-
ency-oriented tools including notification and 
reporting, and innovative monitoring infrastruc-
ture in the form of a digital identifier system.

This chapter explores the individual pro-
visions constituting art. 16, their trajectory 
throughout BBNJ negotiation rounds and dis-
cusses how a system implementing these provi-
sions could be envisioned while highlighting 
potential implications and open questions. While 
obligations are on Parties to the Agreement, the 
chapter conceptualizes monitoring and transpar-
ency aspects as potentially encompassing a range 
of measures imposed on different stakeholders 
under the jurisdiction of those Parties. These 
include notification obligations for research-
ers sampling MGR, as well as potential users 
of MGR and related data, reporting by Parties, 
and the establishment of a special Access and 
Benefit-Sharing Committee (ABS Committee). 
Such measures aim to promote what is generally 
accepted as best practices in research, develop-
ment and commercialization for the documenta-
tion and sharing of scientific information. The 
chapter interprets and analyses the elements 
under art. 16 of the BBNJ Agreement related to 
monitoring and transparency aspects of utiliza-
tion of MGR. Section 7.2 provides a summary 
of the historical evolution of the monitoring and 
transparency article during the BBNJ negotia-
tions. Section 7.3 introduces an overview of the 
monitoring and transparency system, demon-
strating its general logic and flow. It explores 
the different kinds of actors and activities 
addressed by these provisions and how various 
BBNJ implementing bodies would be involved. 
Sections 7.4 and 7.5 interpret and analyse the 
article’s three elements in detail, namely infor-
mation sharing procedures, Party reporting and 
BBNJ Agreement body reports. The conclusion 
draws together the analyses and highlights open 

few burdens on marine scientific research as pos-
sible’ (Kachelriess, 2023 p. 9).1 The monitoring 
and transparency system of the Agreement, as 
formulated in Article 16, intrinsically speaks to 
this matter. Art. 16 entitled ‘Monitoring and trans-
parency’ lays out a system that aims to ensure 
fair and equitable benefit-sharing without posing 
unnecessary burdens on researchers. The article 
prescribes a framework for interactions between 
State Parties and bodies of the BBNJ Agreement, 
laying out the structure of a lean (‘light touch’) 
system aiming to ensure monitoring and trans-
parency of activities with respect to MGR and 
digital sequence information (DSI) of MGR from 
ABNJ while being robust enough to facilitate 
fair and equitable benefit-sharing under Article 
14 (Broggiato et al., 2025). It does not, however, 
explicitly provide obligations concerning moni-
toring and transparency of traditional knowledge 
associated with MGR of ABNJ, which is regu-
lated under Article 13 (Pena-Neira & Coelho, 
2025). The monitoring system works in con-
junction with Article 12 on the ‘Notification on 
activities […]’ which lays out details of the noti-
fication requirements referred to in Article 16 (1) 
(Humphries et al., 2025).

The text of art. 16 emerged out of complex 
negotiations and deliberations which touched 
upon the question in how far MGR represent a 
‘global common’ from areas beyond national 
jurisdiction (Scovazzi et al., 2008). While there 
was early consensus that the BBNJ Agreement 
should incorporate some form of benefit-shar-
ing, significant uncertainties persisted until late 
in the negotiations regarding the traceability sys-
tem necessary for implementation. The necessity 
to strike a balance between the freedom of sci-
entific discovery and the need to gather relevant 
data to ensure fair and equitable benefit-sharing 
was a key aspect underscored by numerous 
countries during the negotiations (Vadrot et al., 
2022). Throughout the negotiations, diverse 
traceability options were deliberated: from a 
transparency system which largely codified 

1 See Chap. 6 of this collection for a discussion of the 
benefit-sharing mechanism (Broggiato et al., 2025).

2 For an overview and discussion of traceability options 
see Langlet and Dunshirn (2023).
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questions and uncertainties to be addressed to 
ensure smooth implementation of the monitoring 
and transparency system underpinning Part II of 
the BBNJ Agreement.

7.2  Evolution of BBNJ 
Monitoring and Traceability 
System

The need to regulate the use of genetic 
resources and ensuring the sharing of ben-
efit arising from them ‘whilst at the same 
time promoting scientific and commercial use 
of the genetic resources’ (Laird et al., 2004 
p. 148) is not new. Prior to the BBNJ nego-
tiations, other international agreements had 
already developed different traceability systems 
for biological resources. The Convention on 
Biological Diversity (CBD), Nagoya Protocol 
on Access to Genetic Resources and the Fair 
and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological 
Diversity (Nagoya Protocol), the Food and 
Agriculture Organization’s (FAO) International 
Treaty on Plant Genetic Resources for Food 
and Agriculture (ITPGRFA) and the World 
Health Organization’s Pandemic Influenza 
Preparedness (PIP) Framework each address 
issues of monitoring and transparency, but they 
do so in different ways due to their distinct 
scope and objectives (Kachelriess et al., 2025). 
Parties to the CBD agreed at the Conference of 
the Parties (CoP) in 2022 to work towards the 
establishment of a multilateral benefit-sharing 
mechanism for digital sequence information 
(DSI) on genetic resources (Scholz et al., 2024; 
UNEP, 2022). The monitoring and compliance 
procedures of the DSI multilateral framework 
are yet to be determined, but Parties will likely 
agree on some form of traceability system, 
including information on geographical origin 
and other relevant metadata in public databases 
(see Sect. 7.4.3.1). According to the CoP to the 
CBD, track and trace systems are not practical 
for all DSI (UNEP, 2022 para 5), which was 
echoed by negotiators in the BBNJ negotiations 
(Langlet et al., 2024). Experiences with other 

existing or emerging ABS traceability systems 
may have had some influence on the BBNJ 
negotiations but the unique jurisdictional and 
geo-political conditions in ABNJ resulted in a 
bespoke monitoring and transparency model 
under the Agreement’s framework.

Art. 16 of the Agreement was substantially 
changed during the five intergovernmental 
conferences (IGC) between 2018 and 2023. 
Whereas the President’s Aid to Discussions from 
the first Intergovernmental Conference (IGC), 
outlined the need for monitoring arrangements, 
it merely raised questions about how to moni-
tor the utilization of MGR and who would con-
duct this monitoring (UNGA, 2018). The next 
iterations of the Treaty draft texts at ICG 2–4 
added detail to the monitoring framework such 
as provisions for assigning identifiers to MGR, 
requiring notifications for access, and submit-
ting periodic status reports and the role of a 
Clearing-House Mechanism, a Scientific and 
Technical Body (STB), or an obligatory prior 
electronic notification system managed by the 
secretariat (UNGA, 2019, 2022a). However, 
agreement on the final article 16 was depend-
ent on the framework for collection, utilization 
and sharing the benefits from MGR and DSI of 
ABNJ. As there was relatively little agreement 
on the substantial parts of Part II, there was 
accordingly little movement in some of its key 
components such as the monitoring and trans-
parency provisions during IGC 1–4.

Going into IGC 5, the President’s draft text 
presented two distinct choices for the former 
Article 13 on the traceability system. Option 
1 centred on a voluntary transparency sys-
tem without monetary benefits, while Option 
2 offered a comprehensive monitoring system 
that traces MGR from collection to commer-
cialization to facilitate monetary benefit-sharing 
(UNGA, 2022b). These options represented the 
two diverging interests in Part II, namely those 
of negotiating groups advocating for a com-
prehensive system of ‘track and trace’ from the 
point of collection to the commercial product 
outcome and those of groups advocating for a 
light touch ‘transparency’ approach based on 
existing practices for information sharing.

7 Monitoring and Transparency Aspects of MGR-Utilization …
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monitoring and transparency is largely a combi-
nation of elements from both options in previous 
draft texts and was largely drafted at the resumed 
and last IGC 5 in February 2023. This last-min-
ute drafting also may explain why the text only 
outlines a framework for monitoring the uti-
lization of MGR with many practical aspects 
remaining to be further defined and clarified.

7.3  Overview of the Monitoring 
and Transparency System

There are five key components of the 
Agreement’s monitoring and transparency sys-
tem under Article 16, which are part of a big-
ger picture of transparency measures outlined 
in other articles of Part II. The monitoring and 
transparency system is supported by an insti-
tutional infrastructure consisting of an ABS 
Committee which prepares reports and on 
Parties’ implementation and utilization of MGR 
based on information from a Clearing-House 
Mechanism (CHM), which serves as the infor-
mation and data centre, and finally the CoP 
which is the decision-making body (Muraki 
Gottlieb et al., 2025). Parties and these bodies 
are responsible for implementing the monitoring 
and transparency system which consists of the 
following aspects:

1. Information Sharing Procedures compris-
ing (Sect. 7.4 below):
(a) Notification to the CHM under Article 

12: Parties to the Treaty must implement 
national measures to ensure that speci-
fied information is notified to the CHM 
at the time of pre-collection of MGR 
within ABNJ, post-collection and ‘utiliza-
tion’ of MGR and DSI on MGR of ABNJ, 
including modalities for third party 
access to MGR and DSI (UNGA, 2023a, 
2023b Art. 12(1–5) and Art. 12(8), see 
Humphries et al., 2025). They also must 
ensure that the ABNJ origin of MGR 
samples and DSI in repositories and data-
bases in their jurisdiction can be identi-
fied (UNGA, 2023a, 2023b Art. 12(6)).

However, during IGC 5 several new ideas and 
approaches were circulated to break the dead-
lock and converge the options towards common 
interests. Some negotiating groups indicated a 
willingness to move away from their preferred 
monitoring model outlined in Option 2, while 
other negotiating groups expressed openness to 
some form of monetary benefit-sharing which 
would entail a monitoring mechanism (Tiller 
et al., 2023). As a result, ideas attempting to 
find a middle way picked up discussions lead-
ing to the idea of so-called de-coupled benefit-
sharing and aggregate ways to assess the use 
and commercialization of MGR. Such a system 
aims to document the results of research related 
to Marine Genetic Resources (MGR), includ-
ing publications, patents, and products (PPP). 
This information could be aggregated so that 
information on the products, patents and publi-
cations stemming from MGR could be used to 
approximate benefit-sharing obligations, i.e. to 
focus on outcomes and circumvent the need to 
track the whole research process.3 A compara-
ble system, focussing on the outcomes, where at 
the moment when an end-user registers an out-
come of an MGR-related activity (publications, 
producing, patenting) the sharing of monetary or 
non-monetary benefits would be triggered, has 
been adopted in Brazil’s revised framework for 
access and benefit-sharing in accordance with 
the Nagoya Protocol (Brazil, 2019).

These alternative approaches exploring less 
extensive traceability systems while still sup-
porting the implementation of monetary bene-
fit-sharing provisions influenced the direction 
of negotiations but were however not codified 
into the draft text during ICG5. This was argu-
ably because Part II remained a contentious 
element of the Agreement until the very end of 
the negotiations which needed to be negotiated 
and agreed upon as a whole, i.e. as one major 
political agreement, and not provision by provi-
sion. As a consequence, what is now art. 16 on 

3 For a detailed discussion of the different options under 
negotiation at IGC 5 and the following intersessional 
period, see Langlet and Dunshirn (2023).
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for consolidating the information obtained 
through the CHM. This report is shared with 
the Parties for review and comments, foster-
ing a collaborative and consultative process. 
Subsequently, the report, along with any sub-
mitted comments, is presented to the CoP for 
consideration. Finally, the CoP, taking into 
account the recommendations of the ABS 
Committee may determine appropriate guide-
lines for the implementation of the monitor-
ing and transparency system under Article 16, 
taking into account the national capabilities 
and circumstances of the Parties.

In essence, this flow establishes a structured 
process where Parties notify their activities with 
respect to MGR and DSI, submit reports on their 
implementation, and engage in a feedback loop 
through the ABS Committee. The final decisions 
and guidelines are made by the CoP, ensuring a 
coordinated and accountable approach to moni-
toring and transparency in the management of 
MGR of ABNJ. Parties which are voting mem-
bers of the CoP are then also obliged to imple-
ment the CoP’s decisions into national law.

Figure 7.1 provides an overview of the pro-
cesses and bodies related to monitoring and 
transparency.

(b) CHM issuance of the BBNJ Identifier 
to the pre-collection notification under 
Article 12; The BBNJ Identifier is auto-
matically issued for a pre-collection 
notification by the CHM and must also 
be linked to the post-collection notifica-
tion and any ‘utilization’ notification if 
available (UNGA Art. 12(3) & 12(8)). 
Information on MGR and DSI linked to 
the BBNJ Identifier forms the basis of a 
report from repositories and, where prac-
ticable, databases to the ABS Committee 
about access to MGR and DSI from their 
repositories and databases (Art. 12(7)).

(c) Additional procedures for monitor-
ing and compliance: These are addi-
tional procedures that will be adopted by 
the CoP as recommended by the ABS 
Committee once the bodies are set up.

2. Party Periodic Reporting (Sect. 7.5 below): 
Parties are obliged to provide regular reports 
to the ABS Committee. These reports compre-
hensively detail the implementation of provi-
sions related to activities with respect to MGR 
and DSI (Article 11) and the equitable sharing 
of benefits stemming from these activities.

3. BBNJ Agreement Body Reports (Sect. 7.6 
below): The ABS Committee is responsible 

Periodic reports on
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Fig. 7.1  Processes and bodies involved in monitoring and transparency
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‘shall be achieved through notification to the 
Clearing-House Mechanism’. This is not explic-
itly restricted to the notification system under 
art. 12 and while it relates to the notification 
system, it could also include other notification 
requirements as determined by the CHM (see 
7.4.3 below). Chapter 6 of this edited collection 
contains a detailed interpretation and analysis of 
the mechanism under art. 12 and how it relates 
to other articles in the Agreement (Humphries 
et al., 2025). Art. 12 obliges Parties to take the 
necessary legislative, administrative or policy 
measures to ensure that its nationals notify pre-
collection, post-collection and utilization activi-
ties as well as exchange information about ex 
situ physical MGR and their DSI within their 
national jurisdictions. While the whole notifica-
tion system is relevant to ensuring transparency, 
there are aspects within art. 12 that play a spe-
cial role in information sharing and monitoring 
the location of MGR and DSI of ABNJ as out-
lined below.

Parties to the Agreement need to arrange for 
certain information to be notified to the CHM 
six months or as early as possible prior to the 
collection in situ of MGR of ABNJ (pre-col-
lection notification) (Art. 12(2)). This includes 
information about the proposed subject matter 
and geographical location of the collection and 
information about the project under which the 
collection is carried out. Upon pre-collection 
notification, the CHM will automatically gen-
erate a BBNJ Identifier and Parties must take 
measures to ensure information about the pro-
posed collection is updated within a reasonable 
period of time prior to collection (Art. 12(3)). 
The BBNJ Identifier aims to connect the pre- 
and post-collection information as well as infor-
mation about utilization of MGR and DSI within 
national jurisdiction (see 4.2 below).

One year from the MGR collection in ABNJ, 
Parties must ensure that information about the 
location of the MGR and DSI, a report detail-
ing the location of collection, and findings from 
the collection activities are reported to the CHM 
along with the BBNJ Identifier (Art. 12(5)). 
Most of the information on MGR in collections/
repositories should be made available through 

7.4  Information Sharing 
Procedures

Article 16(1): Monitoring and transpar-
ency of activities with respect to marine 
genetic resources and digital sequence 
information on marine genetic resources 
of areas beyond national jurisdiction shall 
broadly be achieved through notification 
to the CHM, through the use of “BBNJ” 
standardized batch identifiers in accord-
ance with this Part and according to 
procedures adopted by the CoP as recom-
mended by the ABS Committee.

Monitoring and transparency activities are the 
responsibility of Parties with the assistance 
of the CHM and further guidance by the ABS 
Committee and CoP. They form part of a broader 
set of obligations under Part II of the BBNJ 
Agreement which apply to Parties demanding 
that activities with respect to marine genetic 
resources of ABNJ by natural or juridical per-
sons under their jurisdiction shall be carried out 
in accordance with the BBNJ Agreement (Art. 
11), leaving it up to the Parties how to transcribe 
these obligations to the national level.

A key component of transparency is the shar-
ing of information by Parties through the BBNJ 
Agreement bodies about activities with respect 
to MGR and DSI that occur by the natural and 
juridical persons within a Party’s jurisdiction and 
control. Art. 16(1) contains three components to 
information sharing: notifications of activities 
with respect to MGR and DSI, the BBNJ identifier 
system and additional monitoring and compliance 
procedures. This section outlines the rationale for 
the three elements and considerations for how 
they might be implemented in practice.

7.4.1  Notification of MGR and DSI 
Activities

Monitoring and transparency of activities with 
respect to MGR and DSI on MGR of ABNJ 
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to require Parties to ensure that information is 
shared about where collected MGR and DSI are 
stored (Art. 12(6) and 12(7)) and that samples 
that are subject to ‘utilization’ under their juris-
diction are deposited in publicly repositories/
databases within three years of utilization (Art. 
14(3)), the access to which may be subject to 
reasonable conditions including curation costs 
(Art. 14(4)). This compromise recognizes the 
impracticability of making all samples freely 
available to others while promoting transparency 
about the location of MGR and DSI if others 
wish to contact the holders for more informa-
tion. Deposition requirements are crucial for the 
aggregate report by repositories and databases 
to the ABS Committee (see Sect. 7.5 below). 
BBNJ Agreement bodies, however, will need 
to clarify the procedures and funding arrange-
ments for the deposition of samples subject to 
utilization.

Thus, state parties shall ensure that MGR/
DSI subject to utilization are deposited in 
repositories/databases under the terms of the 
Agreement (Art. 14) and that the data follow the 
FAIR (findable, accessible, interoperable and 
reusable) principles; collected MGR are subject 
to a requirement to make the information avail-
able about their location (Art. 12). Databases 
and repositories might wish to be recognized as 
‘trusted’ by the BBNJ Agreement as has been 
the case for collections under the CBD and 
Nagoya Protocol. Finally, Parties must ensure 
that where MGR and (where practicable) DSI 
are subject to commercial or non-commercial 
utilization within their jurisdiction, the BBNJ 
Identifier and certain information is notified to 
the CHM as soon as the information becomes 
available (Art. 12(8)). This information primar-
ily relates to the outcomes of research including 
the results of utilization such as where publi-
cations, patents and/or products can be found, 
where the original sample that is the subject 
of utilization is held, the modalities for access 
to MGR and DSI being utilized, a data man-
agement plan and if available information on 
sales of products and further development (Art. 
12(8)). While the final notification system has 
a considerably lighter touch for monitoring the 

online platforms such as the Global Biodiversity 
Information Facility,4 but often collections/repos-
itories are understaffed and the data on their col-
lection/repository is not uploaded in a reasonable 
timeframe. To meet the information obligation 
under art. 12, additional resources would need to 
be made available. From a user, and researcher’s 
perspective, it is recommended that DSI on MGR 
of ABNJ are deposited with the BBNJ Identifier 
in a recognized database such as the International 
Nucleotide Sequence Database Collaboration 
(INSDC),5 which is the umbrella body of the 
three main DSI databases (NCBI, EBI, DDBJ).6 
The INSDC contains most of the world’s DSI 
(Ad Hoc Technical Expert Group on Digital 
Sequence Information on Genetic Resources, 
2020 Para.8) with all other DSI databases draw-
ing their information from it. Scientific good 
practice is that all sequences are uploaded to the 
INSDC as soon as possible after they are gener-
ated (The Welcome Trust 2003 p. 4). The data-
base will assign upon entry to the database an 
INSDC Accession Number that needs to be 
reported in publications with the journals act-
ing as ‘gatekeepers’. There is a recent move by 
scientists to suggest that DSI needs to be made 
available on generation, without the origina-
tor having an embargo on the data to analyse it 
before depositing it (Amann et al., 2019).

During negotiations, some delegations had 
proposed obligations for making samples of 
MGR collected from ABNJ available in open-
source platforms so that others could access 
these materials (UNGA, 2019 Draft art. 10(2)
(d)). However, several researchers raised practi-
cal challenges for this proposal including ques-
tions around who bears the high cost of curation 
considering millions of organisms may be pre-
sent in one water or sediment sample and the 
practicality of sharing a duplicate of a finite 
sample collected for research (Rabone et al. 
2019). The compromise in the final text was 

4 https://www.gbif.org/.
5 https://www.insdc.org/.
6 For the perspectives of traditional knowledge holders, 
please see Pena-Neira and Coelho (2025).
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et al., 2025). Instead, the traditional knowledge 
obligation under art. 13 sets out separate proce-
dures and obligations through a system of prior 
informed consent and mutually agreed terms 
(authorization and contractual arrangements) in 
accordance with national laws (Pena-Neira & 
Coelho, 2025).

The BBNJ standardized batch identi-
fier follows good practice in marine scientific 
research (MSR) and can be compared to the 
use of cruise identifiers. At the moment differ-
ent national agencies7 carrying out MSR use 
different mechanisms to assign cruise identi-
fiers. Such identifiers may not be unique and 
may vary in the level of information they con-
vey. These cruise identifiers are often used to 
create sample identifiers as shown in Fig. 7.2. 
Such identifiers are regarded as scientific good 
practice, and allow samples to be traced to par-
ticular collection events, but are not manda-
tory and are not legally required. Assignment 
of a BBNJ standardized batch identifier by the 
BBNJ CHM will occur on the pre-notification 
of a research collection event. This may some-
times be synonymous with a cruise identifier 
(e.g. one identifier for a cruise, autonomous 
vehicle, seafloor installation etc.), but it is worth 
noting that negotiators deliberately chose the 
term ‘batch identifier’ rather than ‘cruise identi-
fier’, suggesting that the intent is to allow for, or 
at the very least not to rule out, finer scale dif-
ferentiation than ‘cruise ID’ (e.g. one identifier 

location and movement of MGR and DSI com-
pared with previous draft texts, there are a num-
ber of gaps in policy and procedure that BBNJ 
Agreement bodies will need to address over time 
as outlined in Chap. 5 of this collection (Art. 
12(8); Humphries et al., 2025).

7.4.2  BBNJ Standardized Batch 
Identifier

The BBNJ Identifier will be automatically gen-
erated by the CHM upon the pre-collection noti-
fication (Art. 12(3)), and Parties are obliged to 
submit it alongside their post-cruise notifica-
tion (Art. 12 (6)) and, if available, alongside 
their utilization notification (Art. 12 (8)). The 
BBNJ Identifier plays a central role in trans-
parency and information sharing under the 
BBNJ Agreement framework. The Identifier 
is mentioned in art. 12 (notification), art. 14 
(benefit-sharing), and art. 16 (monitoring and 
transparency) and is designed as a ‘light touch’, 
machine and human-readable identifier linking 
information about uses of MGR of ABNJ and, 
where possible, DSI on MGR of ABNJ. While 
the details about how the BBNJ Identifier will 
work in practice are yet to be determined by 
BBNJ Agreement bodies, it is clear that its role 
in linking information will contribute to benefit-
sharing, including through aggregate reports of 
access to MGR and DSI in repositories and data-
bases (Broggiato et al., 2025). It will not play 
a direct role in information sharing about the 
access and use of traditional knowledge associ-
ated with MGR in ABNJ, which does not fall 
within the notification mechanism (Humphries 

7 For this assessment three national agencies were 
accessed: IFREMER in France, National Oceanography 
Centre in the UK and JAMSTEC in Japan.

PD_ZN_01_01_RL1Cruise ID

Gear Used (Zooplankton net)

Site/station 

Sample ID

Fig. 7.2  The current use of MSR identifiers giving a range of information on samples collected including the cruise 
ID, type of gear used for collection, site and station (GPS coordinates will be recorded referencing these) and sample 
ID. This use, while effective in creating unique identifiers for each sample, reflects the current state of practice and not 
necessarily the best scientific practice or the foreseen BBNJ batch identifier

http://dx.doi.org/10.1007/<span class='convertEndash'>978-3</span>-<span class='convertEndash'>031-72100</span>-7_5
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submission of a publication or patent for exam-
ple (see art. 12(8)).

It appears that the implementation of the 
BBNJ Identifier will be more straightforward 
when it comes to scientific practices of col-
lecting, sequencing, and publishing materials 
than for intellectual property-related scenarios. 
International scientific databases are increas-
ingly promoting standards on the reporting 
of geographic origins of samples (INSDC, 
2021) and it should not be technically com-
plicated to integrate a reporting option for 
the BBNJ Identifier. However, such transpar-
ency practices are much less common in the 
reporting of genetic resource usage in patent 
applications (see also Brown, 2025). In 2024, 
the World Intellectual Property Organization 
(WIPO) Diplomatic Conference concluded 
the WIPO Treaty on Intellectual Property, 
Genetic Resources And Associated Traditional 
Knowledge, (WIPO Treaty) (WIPO, 2024). This 
requires WIPO members who are Parties to 
the WIPO Treaty to ensure their domestic pat-
ent systems require the disclosure of origin, or 
the source of, the genetic resources and associ-
ated traditional knowledge in patent applica-
tions (WIPO Treaty Art. 3). The language in 
the treaty is broad enough to encompass MGR 
of ABNJ. While some countries already have 
disclosure of origin requirements under their 
national laws (WIPO, 2020), it is unclear how 
many other countries will implement the WIPO 
Treaty under their national arrangements and 
the extent to which there will be a consistent 
approach. It also remains to be seen how these 
new WIPO rules will interact with the BBNJ 
framework.8

per project or sample area). Examples of exist-
ing batch identifier systems group or aggregate 
individual sequence accessions together by 
overall project (BioProject) and individual sam-
ples (BioSample) (see also Lawson et al., 2025). 
A unique identifier as in the BBNJ Agreement 
needs to obey some fundamental parameters 
including persistence, discoverability, resolva-
bility and authority. Persistence means the iden-
tifier is available in the long term, resolvability 
that the identifier can be used to directly find the 
data and discoverability implies that the identi-
fier can be found within and across systems. 
Authority is important as it refers to curation 
and standardization of the identifier so that they 
remain viable in the longer term.

From a researcher’s perspective, a system 
that assigns these BBNJ Identifiers should be 
automated, following simple rules for how these 
are used and applied to samples collected during 
MSR. This could be achieved as a set of good 
data governance principles as well as terms of 
use and basic obligations by those carrying out 
MSR. Once issued, the BBNJ Identifier would 
attach itself as a ‘tag’ to all samples collected 
and upon subsequent work (e.g. DNA extrac-
tion, sequencing, chemical extraction and data 
acquisition) and should be capable of linking 
to the MGR and DSI on MGR as well as other 
materials and data (e.g. derivatives, database 
entries on derivatives). As indicated in Fig. 7.2, 
a BBNJ Identifier for downstream materials 
and data may be extended to indicate what has 
been done with it and what form the data takes. 
In the example in Fig. 7.2, on DNA extraction 
the BBNJ Identifier would follow the data in an 
extended form by adding details on the treat-
ment carried out on it and then deposited into 
the sequence database to connect it to its ori-
gin. The BBNJ Identifier would need to be rec-
ognized by other repositories/databases so that 
it can be incorporated and lead to identification 
of the original material from which the subse-
quent material or data was derived. Although 
this is not specified in the treaty text, the system 
would then logically require that certain ‘gate-
keepers’ would request the BBNJ Identifier upon 

8 A mechanism for such an interaction could lie in the 
possibility to match genetic sequence accession num-
bers found in patent documents back to their entry on the 
scientific databases, including to meta-data such as the 
potentially reported BBNJ identifier. While this increases 
transparency, it is still not a fully reliable solution as 
standards are currently also lacking for the reporting of 
these accession numbers in patent applications (Rohden 
et al., 2020).
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CBD and Nagoya Protocol are based on a bilat-
eral system of access authorizations and con-
tractual benefit-sharing on a case-by-case basis 
(United Nations, 1992 Art. 5; Secretariat of the 
Convention on Biological Diversity, 2010 Art. 
5–7 & Art. 12), whereas the Plant Treaty and 
PIP Framework have genetic resources within 
a multilateral mechanism, using standard terms 
and conditions for ABS (Food and Agriculture 
Organization of the United Nations, 2001 Art. 
12; World Health Organization, 2011 Annex 1). 
The framework for the DSI multilateral mecha-
nisms is not yet clear, but it will similarly not 
require ABS negotiations on a case-by-case 
basis (Kachelriess et al., 2025). It is inevitable, 
that MGR and DSI on MGR of ABNJ will come 
into contact with the monitoring systems under 
these ABS mechanisms, either through MGR 
inventions or products that incorporate physical 
resources collected from both within and beyond 
national jurisdiction or where the metadata is 
absent or ambiguous for physical resources and 
DSI. The BBNJ Agreement must be applied in 
a manner that does not undermine these frame-
works (Art. 5(2)) so the CoP will need to deter-
mine how to manage the crossovers. Chapter 
11 of this collection (Kachelriess et al., 2025) 
provides a detailed analysis of the other ABS 
frameworks, whereas this section is an overview 
of the possible implications for implementation 
of the monitoring and compliance framework 
and how stakeholders might manage the over-
lapping regimes.

Like the BBNJ Agreement, the CBD and 
Nagoya Protocol have CHMs as an information-
sharing and transparency measure. The CBD 
provides for a general CHM to promote and 
facilitate technical and scientific cooperation 
between Parties, including web-based access to 
official reports and documents on implemen-
tation of the CBD generally, rather than ABS 
specifically (United Nations, 1992 Art. 18(3)). 
The Nagoya Protocol set up a dedicated ABS 
Clearing House (ABSCH), which provides 
access to information from each Party about 
implementation of the ABS framework under 
the protocol (Secretariat of the Convention on 
Biological Diversity, 2010 Art. 14(1)). This 

7.4.3  Additional Procedures 
for Monitoring 
and Compliance

Next to the notification system (Art. 12) and 
the BBNJ Identifier, the BBNJ Agreement also 
allows for the CoP to adopt additional pro-
cedures to achieve monitoring and transpar-
ency of activities with respect to activities with 
respect to MGR in ABNJ, based on recom-
mendations by the ABS Committee. This role 
of the CoP, based on recommendations of the 
ABS Committee, to provide further guidance on 
operationalizing the monitoring framework will 
be important, as there are many elements of the 
framework and procedures that require further 
clarification by BBNJ bodies that will come into 
existence after the Agreement enters into force. 
There is need for a range of procedures for oper-
ationalizing and reviewing the effectiveness of 
the monitoring framework. The experience of 
the CBD has demonstrated that effective moni-
toring requires meaningful goals, actions and 
indicators for achieving the goals (Conference 
of the Parties to the Convention on Biological 
Diversity, 2022a, 2022b) but it remains to be 
seen whether the BBNJ CoP will develop a sim-
ilar monitoring framework. Some of the specific 
issues requiring further clarification outlined in 
this chapter include exploring how the monitor-
ing system will relate to ABS traceability infra-
structure under other information Agreements 
and national laws; and whether (and how) pri-
vate entities may voluntarily contribute to the 
monitoring system directly (instead of going 
through a Party). Other additional procedures 
may be determined by BBNJ bodies and require 
clarification of other provisions of Part II. These 
are outlined in other chapters of this book and 
are beyond the scope of this chapter.

7.4.3.1  Relationship with Other ABS 
Monitoring Infrastructures

Compared with the BBNJ Agreement’s monitor-
ing and transparency system, other international 
ABS frameworks have a range of monitoring 
infrastructure designed more towards follow-
ing the movements of biological resources. The 
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information relevant to transparency under 
the BBNJ Agreement. The BBNJ bodies will 
need to clarify the extent to which the BBNJ 
Agreement’s CHM obtains or uses information 
from this source.

Multilateral ABS frameworks may also have 
lessons for BBNJ bodies developing informa-
tion-sharing procedures. The Plant Treaty and 
PIP Framework ABS mechanisms outlined in 
Chap. 11 of this collection (Kachelriess et al., 
2025) have information systems combined 
with a Standard Material Transfer Agreement 
(SMTA) that includes terms and conditions for 
the use and transfer of materials, the sharing of 
benefits and information and reporting obliga-
tions (Food & Agriculture Organization of the 
United Nations, 2001 Art. 12; World Health 
Organization, 2011 Art. 5.4 Annex 1). For exam-
ple, the Plant Treaty’s SMTA contains standard 
terms and conditions that support Treaty provi-
sions including information and benefit-sharing 
requirements (Food & Agriculture Organization 
of the United Nations, 2001 Art. 12), which 
impose obligations on subsequent users of 
the genetic material (Governing Body of the 
International Treaty on Plant Genetic Resources 
for Food & Agriculture, 2006; Tvedt, 2021). 
There is no suggestion in the BBNJ Agreement 
text or the President’s reports that the SMTA 
model has been considered as an implementa-
tion tool under the framework. However, from a 
practical perspective, SMTAs might be an option 
for transfers of MGR between repositories and 
between the original collectors and third parties 
(Tvedt, 2020). The BBNJ bodies may consider 
issuing guidance on standard terms and condi-
tions for these movements that incorporate the 
information requirements specified under the 
BBNJ Agreement (Tvedt, 2020).

The BBNJ bodies may consider procedures 
for, and lessons learned from, the digital infor-
mation sharing system under other ABS infor-
mation systems (Lawson et al., 2019). The 
purpose of the FAO’s Global Information System 
(GLIS) is to draw from existing information 
systems to facilitate information exchange on 
scientific, technical and environmental mat-
ters related to plant genetic resources for food 

includes information about national ABS meas-
ures, access permits, codes of conduct, best 
practices and methods and tools that Parties 
have developed to monitor genetic resources 
(Secretariat of the Convention on Biological 
Diversity, 2010 Art. 14(3)). The monitoring 
tools at the international level are:

• internationally recognized certificates of 
compliance (evidence that the genetic 
resources have been accessed in accord-
ance with prior informed consent and mutu-
ally agreed terms if required by the provider 
country) (Secretariat of the Convention on 
Biological Diversity, 2010 Art. 17(2–4));

• checkpoints and checkpoint communiques (to 
collect or receive relevant information related 
to ABS, such as the source of the genetic 
resource and the establishment of mutually 
agreed terms, at designated points along the 
research and development (R&D) pathway) 
(Secretariat of the Convention on Biological 
Diversity, 2010 Art. 17(1));

• user compliance measures (where Parties 
ensure that genetic resources and traditional 
knowledge used within their jurisdiction 
have been accessed in accordance with the 
provider country’s laws) (Secretariat of the 
Convention on Biological Diversity, 2010 
Art. 16); and

• reporting obligations.

The Nagoya Protocol’s monitoring infrastruc-
ture aims to generate information about genetic 
resources and Traditional Knowledge to track 
their use from the original access permit and at 
designated points along the research and devel-
opment (R&D) pathway. The ABSCH, where 
Parties deposit information about these monitor-
ing measures, demonstrates that each of these 
mechanisms have had a mixed uptake by Parties 
to the Nagoya Protocol, which creates signifi-
cant gaps in this track-and-trace style monitor-
ing system (Humphries et al., 2021). However, 
R&D may contain MGR, associated DSI and 
traditional knowledge from both within and 
beyond ABNJ and the Nagoya Protocol moni-
toring infrastructure may incidentally capture 



192 A. Langlet et al.

The information platform under the BBNJ 
Agreement (the CHM), in contrast, will be a 
centralized platform (Art. 51(3)). This will 
require significant oversight and procedures 
for connecting the information required under 
the notification mechanism on MGR and DSI, 
including through other existing databases. 
It is unclear whether it will have a similar aim 
to the Plant Treaty’s GLIS to bridge the gap in 
communication between the institutions serv-
ing as repositories and databases of MGR and 
DSI, those conducting research and added value 
activities and those developing products. Given 
that the BBNJ Agreement monitoring system 
does not have a track and trace function, it is 
likely that the CHM will have more of a passive 
function for transparency so that users of the 
centralized database could search through other 
databases for the origin of a BBNJ Identifier 
tagged object, if the digital links are not broken. 
BBNJ bodies will need to clarify the rights and 
obligations of users of the CHM during imple-
mentation of the information platform.

There are, however, significant questions 
about how the CHM information platform will 
work in practice. BBNJ bodies will need to 
develop procedures and policies on interop-
erability between databases and how to deal 
with confidential information. Unlike the Plant 
Treaty’s voluntary DOI system, the BBNJ 
Agreement’s transparency system has a com-
pulsory digital identifier (BBNJ Identifier), 
which will be a considerable advantage for 
interoperability. However, learning from the 
Plant Treaty experience, bodies may need 
to document and inform users about docu-
mentation standards for data and metadata, 
open data standards and common nomencla-
ture and descriptors for MGR of ABNJ (Food 
& Agriculture Organization of the United 
Nations, 2022). The Plant Treaty is specific 
about the types of non-confidential informa-
tion that Parties must make available to GLIS 
(Food & Agriculture Organization of the United 
Nations, 2001 Art. 13(2)(a)), whereas the BBNJ 
Agreement makes no reference to how it will 
manage confidential information in accordance 
with national law.

and agriculture (PGR) (Food & Agriculture 
Organization of the United Nations, 2001 Art. 
17(1)). It also acts as an early warning system 
about hazards to PGR and an information source 
for the FAO Commission on Genetic Resources 
for Food and Agriculture periodic assess-
ments for the state of the world’s PGR (Food & 
Agriculture Organization of the United Nations, 
2001 Art. 17(2) & Art. 17(3)). A specific aim 
of the GLIS is to bridge the gap in communica-
tion between the institutions serving as sources 
of PGR, those conducting research and added 
value activities and those using PGR to develop 
products (Food & Agriculture Organization 
of the United Nations, 2022). In practice, the 
GLIS Portal operates as a decentralized net-
work of existing databases and websites, includ-
ing Genesys,9 GRIN-Global,10 the European 
Search Catalogue for Plant Genetic Resources 
(EURISCO)11 and the ABSCH, rather than a 
curated platform in its own right. It is not the 
responsibility of the Plant Treaty Governing 
Body to maintain or verify the accuracy of the 
information, but rather ensure interoperabil-
ity with other databases (Lawson et al., 2018). 
Under this model, there is legal uncertainty for 
users about the provenance or legal liabilities 
(such as copyright or proprietary interests) with-
out engaging with the originators of the informa-
tion (Lawson et al., 2018). The system depends 
on interoperability between databases but the 
use of Digital Object Identifiers (DOIs) for the 
identification of material available in the multi-
lateral system is voluntary (Food & Agriculture 
Organization of the United Nations, 2023), pos-
ing a major challenge for the network. The ongo-
ing challenges with implementing the GLIS, 
including promoting interoperability and trans-
parency on the rights and obligations of users 
for accessing, sharing and using the information 
(Food & Agriculture Organization of the United 
Nations, 2022), may offer insights for the BBNJ 
context when setting up the information system.

9 https://www.genesys-pgr.org/.
10 http://www.grin-global.org/.
11 http://www.ecpgr.cgiar.org/resources/germplasm- 
databases/eurisco-catalogue/.

https://www.genesys-pgr.org/
http://www.grin-global.org/
http://www.ecpgr.cgiar.org/resources/germplasm-databases/eurisco-catalogue/
http://www.ecpgr.cgiar.org/resources/germplasm-databases/eurisco-catalogue/
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report to the country who will pass on the infor-
mation to the CHM (and ABS Committee in the 
case of the aggregate data from reports from 
repositories/databases), or require them to report 
directly to the BBNJ bodies. In practice, the CoP 
and other bodies would need to agree on proce-
dures for standardized information to enter the 
system, otherwise, it will be challenging if not 
impossible to collate, analyse and report on (see 
Humphries et al., 2025). Until these procedures 
and additional information requirements are 
known, stakeholders can set up their data man-
agement systems to collect information required 
under the Agreement, including under art. 12.

The BBNJ bodies may also encourage more 
direct contributions by private individuals and 
entities for monitoring and compliance. An 
example is the invitation by the CoP to the CBD 
to ‘Parties and relevant organizations to sup-
port community-based monitoring and infor-
mation systems and citizen science and their 
contributions to the implementation of the moni-
toring framework for the Kunming-Montreal 
global biodiversity framework’ (Conference 
of the Parties to the Convention on Biological 
Diversity, 2022a, 2022b para 6.) Next to this 
example, there are already a number of citizen 
science initiatives in ocean conservation that 
actively involve the public in collecting data and 
monitoring marine environments (Garcia-Soto 
et al. 2017). These initiatives not only contrib-
ute to scientific research but also enhance public 
awareness and engagement.

7.5  Reporting by Parties

Article 16(2): Parties shall periodically 
submit reports to the access and benefit-
sharing committee on their implementation 
of the provisions in this Part on activities 
with respect to marine genetic resources 
and digital sequence information on marine 
genetic resources of areas beyond national 
jurisdiction and the sharing of benefits 
therefrom, in accordance with this Part.

The BBNJ Agreement’s transparency and 
monitoring framework makes room to accom-
modate the developments in the multilat-
eral system for DSI under the CBD’s Global 
Biodiversity Framework (Kachelriess et al., 
2025). The BBNJ Agreement does not define 
DSI, which will depend on how the scope and 
concept evolve in the CoP to the CBD and other 
ABS international fora (Humphries, 2025). 
The CoP decision to establish the DSI multilat-
eral mechanism recognizes that ‘tracking and 
tracing of all digital sequence information on 
genetic resources is not practical’ (Conference 
of the Parties to the Convention on Biological 
Diversity, 2022a, 2022b para. 5), which also 
recognizes that there are countries that already 
attempt to regulate DSI under their bilateral 
ABS track and trace systems (Scholz et al., 
2023). The modalities about how the multilat-
eral mechanism and its information systems will 
work in practice, including how they will inter-
act with other international and national ABS 
frameworks are yet to be decided. ‘Monitoring 
and evaluation and review of effectiveness’ 
is one of the items listed for further consid-
eration, along with other measures for transpar-
ency including ‘principles of data governance’ 
(Conference of the Parties to the Convention on 
Biological Diversity, 2022a, 2022b Annex). It 
will be important for policies and procedures on 
monitoring and information sharing about DSI 
to be developed consistently between the BBNJ 
Agreement framework and the DSI multilateral 
mechanism, which will contain DSI on MGR of 
ABNJ (DSI Scientific Network, 2023; UNGA, 
2023b para. 13).

7.4.3.2  Procedures for Direct 
Contribution by Private 
Individuals and Entities

The BBNJ Agreement does not explicitly refer 
to direct contributions to monitoring and trans-
parency by private individuals and entities. The 
obligations are on Parties to ensure that the 
information enters into the Agreement’s sys-
tem. Theoretically, countries may take varying 
approaches to their obligations, including requir-
ing people and entities under their jurisdiction to 
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7.6  Treaty Body Reports

Article 16(3): The access and benefit-
sharing committee shall prepare a report 
based on the information received through 
the Clearing-House Mechanism and make 
it available to Parties, which may submit 
comments. The access and benefit-sharing 
committee shall submit the report, includ-
ing comments received, for the considera-
tion of the Conference of the Parties. The 
CoP, taking into account the recommen-
dation of the access and benefit-sharing 
committee, may determine appropriate 
guidelines for the implementation of this 
article, which shall take into account the 
national capabilities and circumstances of 
Parties.

The idea of art. 16(3) is that the CoP deliberates 
not on raw data from the CHM but on a compre-
hensive report synthesized and pre-processed by 
experts in the ABS Committee. Upon receiving 
information entailed in the biannual user report 
and the periodic implementation report (Art. 16 
(2)), and information received through the CHM 
(Art.16 (3)), the ABS Committee shall prepare a 
report and, after including comments by Parties, 
submit the report to the CoP. The idea of this 
report is to synthesize information received via 
the CHM and to formulate recommendations 
concerning the national implementation of the 
article, to be considered by the CoP. Art. 15(3) 
describes what these recommendations may 
encompass, such as guidelines on activities, 
measures to implement decisions, and matters 
related to monetary benefit-sharing, financial 
mechanisms, or information sharing via the 
CHM.

The ABS Committee will likely play a 
key role in the implementation of the BBNJ 
Agreement’s MGR provisions, consulting and 
facilitating the exchange of information with 
relevant legal instruments, frameworks and bod-
ies (such as the CBD) on activities under its 
mandate (Art. 15(5)). These activities include 

Article 16(2) specifies that parties shall peri-
odically submit reports to the ABS Committee 
on their implementation of provisions related 
to MGR and the sharing of benefits therefrom. 
These reports are likely to be transmitted via 
the CHM, and contain (a) information on leg-
islative, administrative, and policy measures on 
access and benefit-sharing, (b) contact details 
on national focal points and (c) other required 
information (Art 15(4)). This specific report is 
separate from the biannual aggregate reports on 
access to BBNJ MGR and DSI, which reposi-
tories and databases under Parties’ jurisdic-
tion are required to submit directly to the ABS 
Committee.12

National focal points are likely to play an 
important role in the communication between 
Parties and the ABS Committee. In this 
regard, Parties can to some extent draw on 
experiences or build on existing infrastruc-
tures from the CITES, CBD and FAO report-
ing systems, which equally rely on national 
focal points that report to a central commis-
sion (The State of the World’s Aquatic Genetic 
Resources for Food and Agriculture, 2009). 
However, it is important to note that in these 
systems there is always a bilateral country 
relationship whereas in the BBNJ context, 
there will be no state of origin. While being 
helpful points of reference, these existing sys-
tems can only be applied to the BBNJ context 
partially.

Important points for further deliberation are 
how frequently implementation reports will 
need to be submitted, and which requirements 
they will need to fulfill in terms of content and 
format. An interesting question is how ‘imple-
mentation of provisions’ will be defined, and 
whether this may also take into account imple-
mentation measures at the user or institutional 
level.

12 See Chap. 5 Interpreting the Notification System under 
the High Seas Biodiversity Treaty for further discussion 
of art. 12.7 (Humphries et al., 2025).
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required to inform the ABS Committee about 
their implementation of Part II of the BBNJ 
Agreement concerning activities with respect 
to MGR and DSI on MGR of ABNJ and the 
sharing of benefits therefrom. Third, the ABS 
Committee has the task to compile reports with 
data from the Parties and information from the 
CHM to inform decision-making at the CoP.

Monitoring and transparency aspects of MGR 
in the BBNJ Agreement should be understood 
in line with developments in other international 
fora on ABS and their potential impacts on 
monitoring and transparency under the BBNJ 
Agreement. Key areas concern the new mul-
tilateral mechanism for benefit sharing from 
DSI under the Global Biodiversity Framework 
and the WIPO Treaty requiring disclosure of 
origin of genetic resources and associated tra-
ditional knowledge in patent applications. The 
modalities of both mechanisms are yet to be 
determined and the extent to which they will 
affect the operation of the BBNJ Agreement 
framework is unclear. Regardless, the potential 
overlaps and conflicts between these systems 
need careful consideration and cooperation for 
an effective monitoring and transparency sys-
tem that has the capacity to inform Parties and 
the CoP about the extent of MGR and DSI use, 
informing the benefit-sharing system. As infor-
mation about Traditional Knowledge is not 
explicitly included under the reporting arrange-
ments of art. 16, there may need to be additional 
procedures developed by the CoP to effectively 
implement the Traditional Knowledge obligation 
under Article 13 (Pena-Neira & Coelho, 2025).

While art. 16 has undergone significant 
changes before reaching a compromise that 
negotiators found acceptable and workable, it is 
evident that numerous open questions and chal-
lenges remain. While the introduction of the 
BBNJ Identifier as a central tool in the monitor-
ing process has synergies with existing scientific 
identifier practices and can mark a significant 
advancement in ensuring traceability, there are 
many aspects of its operation that are unclear, 
with implications for the type of data that it 
will be linked to. It is also yet to be determined, 
how this identifier will integrate with a range of 

benefit sharing, the use of DSI on MGR, ‘best 
practices, tools and methodologies, data govern-
ance and lessons learned’ (Art. 15(5)). It may 
make recommendations on this to the CHM, 
which has a role for providing links to ‘relevant 
global, regional, subregional, national and secto-
rial clearing-house mechanisms and other gene 
banks, repositories and databases, including 
those pertaining to relevant traditional knowl-
edge…and promote where possible, links with 
publicly available private and non-governmental 
platforms for the exchange of information’ (Art. 
51(3)(c)).

While art. 16.1 on Monitoring and 
Transparency only refers to the CHM in the 
context of notifications by Parties, Parties could 
in the future consider its links to other relevant 
repositories and databases as a means to collect 
additional information about MGR and DSI on 
MGR of ABNJ which may be facilitated through 
the use of the BBNJ Identifier. The language 
included in art. 16. 3 with regards to information 
to be used by the ABS Committee for its reports 
to the CoP could allow for such a broader inter-
pretation (‘information received through the 
CHM’). Overall, the ABS Committee, by sub-
mitting reports and recommendations to the CoP 
on the basis of which the CoP will adopt guid-
ance on implementation (Art. 16 (3)), occupies 
a central role in the monitoring and transparency 
of activities with regards to MGR from ABNJ.

7.7  Conclusion

This chapter delved into the framework of moni-
toring and transparency for the governance and 
regulation of MGR and DSI on MGR of ABNJ 
under the BBNJ Agreement. It analyzed the 
three elements of art. 16 discussing the poten-
tial implications for different actors in the MGR 
chain. First, Parties have obligations to establish 
notification requirements on the collections and 
uses of people and entities within their juris-
diction, which are to be submitted to the CHM. 
This shall include the BBNJ identifier for the 
post-cruise notification and, if available, for 
the utilization notification. Second, Parties are 
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databases, including patent databases which may 
potentially pose a challenge for effective imple-
mentation. Further, ambiguity about whether the 
BBNJ Identifier will be issued at the cruise or 
project level for the purposes of the pre-collection 
notification will have implications for the type of 
databases that it will be linked to and the type of 
information that will filter through to Parties, the 
ABS Committee, the CHM and the CoP.13

The ABS Committee occupies a central role 
in the system as it compiles regular reports 
based on information obtained from the CHM 
and Parties’ reports (after Parties have had an 
opportunity to comment) and shares this with 
the CoP for discussion. A number of questions 
regarding these reports, their underlying data 
and information, their substance and focus and 
their role in decision-making process remain 
open and to be addressed before an effective 
monitoring and transparency system can be 
implemented. Firstly, while the BBNJ Identifier 
linked to collections from ABNJ should help the 
ABS Committee in assessing various informa-
tion received, important questions remain about 
the periodic reporting by Parties and the subse-
quent preparation of comprehensive reports by 
the ABS Committee. Does information from 
Party reports to the ABS Committee reach a 
level of detail such as reporting instances of 
‘utilization’ and the use of MGR in open-access 
scientific publications? Secondly, regarding data 
from the CHM, it is unclear if this will demon-
strate a timely snapshot of activities under Part 
II of the Agreement or will there be significant 
time lags or gaps in data given the time it will 
take to collect and analyse the data, compile and 
consult on the reports? This relates to a broader 
set of questions on the diverse, complex but crit-
ical tasks of the CHM (Muraki Gottlieb et al., 
2025) and it remains to be seen how this body 
can fulfil the significant expectations.

While the ABS Committee’s reports can 
greatly contribute to understanding MGR utili-
zation, further questions remain regarding their 

scope, frequency, detailed requirements, and the 
time frame in which Parties can submit com-
ments. It is for example foreseeable that the 
ABS Committee may prepare either very pre-
scriptive reports indicating clear quantities and 
directions for benefit-sharing or it may prepare 
very descriptive summaries of the collected data 
from repositories and the CHM. Considering 
the scope of information to be processed, it is 
likely that reports cannot represent all data and 
information from the whole monitoring and 
transparency system equally but that the ABS 
Committee may have to pick and choose ele-
ments to focus on in its recommendations. In its 
reporting, the ABS Committee may for exam-
ple prioritize among different types of informa-
tion, such as systematically analyzing individual 
product-based notices submitted to the CHM 
while aggregating information related to mere 
access of DSI labelled with the BBNJ tag. State 
parties, supported by the CoP and the ABS 
Committee would do well to clarify these ele-
ments and establish certain formats and stand-
ards for reporting obligations.

Generally, the role of the monitoring and 
transparency system and the reports compiled 
by the ABS Committee for decision-making 
on the sharing of benefits is a critical area that 
requires clarification by the CoP. It remains 
to be decided how data from the CHM and the 
reports from the ABS Committee will con-
tribute to calculating and deciding on benefit-
sharing contributions and how benefits will 
be allocated (Broggiato et al., 2025). Parties 
should keep this in mind when moving for-
ward, particularly as it will likely take time for 
the CoP to develop appropriate guidelines for 
implementing the monitoring and transparency 
framework, which is integral to the success of 
information and benefit sharing. These and other 
questions leave much work for the BBNJ bod-
ies over the coming years. Nevertheless, the 
‘light touch’ monitoring and transparency under 
the BBNJ Agreement is an important achieve-
ment for ocean governance, conceived through 
compromise but with many innovative features 
for effective implementation of Part II of the 
Agreement.

13 See Lawson et al. (2025) for further discussion of the 
BBNJ Identifier.
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Abstract

This chapter analyzes and interprets the 
current international legal discussions and 
regulations concerning traditional knowl-
edge in the Agreement Under the United 
Nations Convention on the Law of the Sea 
on the Conservation and Sustainable Use of 
Marine Biological Diversity of Areas Beyond 
National Jurisdiction. The analysis focuses 
on how the agreement addresses traditional 
knowledge and those producing this kind of 
knowledge: indigenous peoples and local 
communities (distinguishing between them) 
exploring the state of the art in recognizing 
traditional knowledge across various areas 
of international law. Additionally, the chap-
ter aims to provide an effective application 
of these rules by examining the relation-
ship between the agreement and other trea-
ties ruling traditional knowledge, elements 
of traditional knowledge, and the interpre-
tation and implementation of Article 13 of 
the Agreement, which serves as the prin-
cipal source of regulation. A case study is 

presented to illustrate this implementation. 
The interpretation is guided by the Vienna 
Convention on the Law of Treaties and other 
relevant international agreements concerning 
genetic resources.

Keywords

Traditional knowledge · Marine genetic 
resources · Indigenous peoples · Local 
communities · BBNJ agreement · 
Recognition in treaties · Regulation

8.1  Introduction

In recent years, there has been an increased 
recognition of the significance that the tradi-
tional knowledge (TK) of indigenous peoples 
and local communities (IPLCs) plays in natural 
resource management, biodiversity conserva-
tion, and food security, which fostered its inte-
gration into the corpus of international law.1 
While the United Nations Convention on the 
Law of the Sea (UNCLOS) (1982/1994), pri-
marily concerned with balancing interstate 
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other categories of knowledge. It commences 
by contextualizing the definitions of IPLCs 
and traditional knowledge and outlining inter-
national instruments that addressed this theme 
prior to the BBNJ Agreement. Subsequently, it 
provides an overview of key provisions within 
the BBNJ Agreement referencing to traditional 
knowledge and IPLCs. Following that, the chap-
ter examines the interpretation of the terms of 
Article 13, which specifically addresses MGRs 
associated with TK of IPLCs, as the first ele-
ment of the interpretation process indicated by 
the rules of the Vienna Convention on the Law 
of Treaties (VCLT) (1969/1980). It then moves 
on to analyze significant for the domestic appli-
cation of these norms, identifying potential gaps 
that require clarification, such as the definition 
of “relevant traditional knowledge.” It concludes 
with the discussion of a hypothetical case which 
illustrates the challenges and opportunities 
entailed in application of TK within ABNJ.

8.2  The Interface Between 
the BBNJ Agreement 
and Other Instruments 
Governing Traditional 
Knowledge

Principle 22 of the Rio Declaration on 
Environment and Development (1992) marked 
the formal recognition of the nexus between the 
traditional knowledge of IPLCs and sustainable 
development in the international arena. After 
that, considerations pertaining to the access 
to and use of traditional knowledge held by 
IPLCs have progressively found incorporation in 
numerous legal instruments, spanning domains 
both within and beyond the environmental sec-
tor. Notable examples include the CBD, the 
International Treaty on Plant Genetic Resources 
for Food and Agriculture (PGRFA) (2001/2004), 
and the Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization under 
the CBD (Nagoya Protocol) (2010/2014), and 
the establishment of a Traditional Knowledge 
Division within the World Intellectual Property 

relations, remains silent on dedicated provi-
sions on TK, the Convention on Biological 
Diversity (CBD) (1992/1993), marked a turning 
point, especially with Article 8, subsection “j”, 
acknowledging its value. The growing aware-
ness that TK of IPLCs may also relate to areas 
beyond national jurisdiction (ABNJ) through 
ecological and oceanographic connections 
(Vierros et al., 2020; Popova et al., 2019) has 
led to the incorporation of dedicated provisions 
of TK within the Agreement Under the United 
Nations Convention on the Law of the Sea on 
the Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) (2023).

The BBNJ Agreement's regulation of TK 
from IPLCs associated with marine genetic 
resources (MGRs) expands the scope of 
UNCLOS and signifies the increased influence 
of biodiversity law within the law of the sea, 
although further analysis is necessary to fully 
understand its implications. This is because, 
while TK may be associated with genetic 
resources from animals, plants, and microor-
ganisms, not all genetic information necessar-
ily traces its origins to TK, with the elements 
to evidence the association of TK of IPLCs to 
the use of genetic resources still disputable. For 
instance, in the notable case of Basmati rice, the 
nomenclature was subject to deliberation and 
dispute (Madhavan, 1998) despite traditional 
knowledge being meticulously documented 
(Tata, 2001). In this context, the chapter at hand 
addresses the dearth of literature and the gov-
ernance of traditional knowledge associated 
with MGRs in ABNJ in Article 13 of the BBNJ 
Agreement. The central inquiry revolves around 
the effective application of treaty provisions to 
prospective cases involving traditional knowl-
edge linked to marine genetic resources in these 
international zones. The primary objective of 
this chapter is to elucidate the interpretation of 
this relevant provision.

This chapter advances the critical impor-
tance of TK held by IPLCs concerning MGRs 
in ABNJ, the contemporary implementation of 
international legal frameworks safeguarding TK 
and the intricate relationship between TK and 
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Organization (2023). In this context, the BBNJ 
Agreement builds upon the recognition and 
experience laid out by these instruments, but it 
also innovates by explicitly referencing the tra-
ditional knowledge of IPLCs within the frame-
work of the law of the sea.

The BBNJ Agreement pertains to the regu-
lation of TK held by IPLCs associated MGRs 
in areas beyond the sovereignty or jurisdic-
tion of States, hence, the terms should be inter-
preted in isolation, by in line with Article 31 
of the VCLT, as previously referenced. The 
Agreement does not articulate definitions for 
“indigenous peoples,” “local communities,” 
and “traditional knowledge.” This absence is 
consistent with the approach of the United 
Nations Declaration on the Rights of Indigenous 
Peoples (2007) (UNDRIP) and the CBD, both 
of which refrain from endorsing a universal 
legal definition for IPLCs.However, for the pur-
pose of guiding the interpretation of the BBNJ 
Agreement, indigenous peoples can be under-
stood as the “descended from a population that 
inhabited a country at a time of its conquest or 
colonization by another country, currently con-
sider themselves distinct from other (perhaps 
more dominant) populations in that country, 
and retain at least some of their original socio-
economic, cultural, and/or political institutions, 
which they have rights to enjoy and perpetu-
ate” (Mulalap et al., 2020). Similarly, Mulalap 
et al. (2020) suggest that local communities can 
be understood as “a community that has long-
standing historic, cultural, and/or political roots 
in a country and is not typically considered sub-
servient to any other population in the country 
(although it might have been in the past).”

The glossary of concepts under the scope of 
Article 8(j), published by the CBD Secretariat, 
describes traditional knowledge as “the knowl-
edge, innovations, and practices of indigenous 
and local communities embodying traditional 
lifestyles relevant for the conservation and sus-
tainable use of biological diversity” (Secretariat 
of the Convention on Biological Diversity, 
2019). This could serve as a basis for interpret-
ing Article 13, with the caveat that it only refers 
to the traditional knowledge associated with 

marine genetic resources (MGRs) found in areas 
beyond national jurisdiction (ABNJ).

8.3  Overview of Key Aspects 
of the Traditional 
Knowledge Element in the 
BBNJ Agreement

The BBNJ Agreement establishes special con-
siderations pertaining to the TK held by IPLCs 
across virtually all its parts. As an expression 
of the political desire of the negotiating par-
ties, its preamble affirms that “that nothing in 
this Agreement shall be construed as diminish-
ing or extinguishing the existing rights of indig-
enous peoples, including as set out in the United 
Nations Declaration on the Rights of Indigenous 
Peoples, or of, as appropriate, local communi-
ties.”2 This was an important innovation since, 
as previously mentioned, UNCLOS does not 
refer to this topic. Indigenous people and local 
communities have been ruled together in this 
international treaty. Indigenous peoples possess 
collective rights that are distinct from those of 
local communities, which may comprise both 
indigenous and non-indigenous members. This 
legal regulation aligns with Article 8(j) of the 
CBD and has been addressed in the Nagoya 
Protocol. However, the rights of indigenous 
peoples differ significantly from general human 
rights, particularly in terms of their collective 
nature and the specific types of knowledge that 
arise from this collectivity.

Indigenous peoples’ rights are often inter-
twined with minority rights due to their unique 
interests and legal protections (Sands & Peel, 
2018). Their traditional knowledge, which is 
derived from long-standing cultural practices 
and observations of natural phenomena, holds 
a special status. Local communities, while they 
also develop knowledge through their activities, 
do not necessarily possess the same collective 
rights unless they are indigenous.

2 See Chap. 4.
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communities lack specific legal protections, 
except in the context of international treaties 
related to genetic resources, which are primarily 
concerned with biodiversity conservation (Pena-
Neira, 2017b).

Therefore, it is fair to assert that the nature 
of their rights may differ, even though the 
Biodiversity Beyond National Jurisdiction 
(BBNJ) Agreement treats them equivalently 
from a legal standpoint.

Traditional knowledge also falls within the 
purview of “General principles and approaches” 
as outlined in the pertinent legal framework. 
Accordingly, Article 7, subsection “j” expressly 
stipulates the “use of relevant traditional knowl-
edge of IPLCs, where available.” The term 
“relevant traditional knowledge” must be taken 
into account in various contexts, including 
“Proposals” within the domain of “measures 
such as area-based management tools.” The 
BBNJ Agreement, as elucidated earlier, incor-
porates Article 7, subsection ‘j’ and in Part III, 
Article 19, subsection 8.3; in proposals related 
to “identified areas” in Article 19, subsec-
tion 8.4, ‘j’; in consultations and assessments 
of proposals in Article 21.2, “c”; in measures 
that are adopted, as articulated in Article 24.3; 
and in the context of “Monitoring and Review” 
undertaken by the Conference of the Parties 
when making decisions or recommendations, 
as delineated in Article 26.5. Additionally, the 
concept of “relevant traditional knowledge” 
applies in the “Process for environmental impact 
assessment” encompassing the phases of screen-
ing in Article 31.1, “a,” “I,” “iv”; scoping and 
impact assessment in Article 31.1 “b” and “c”; 
in planned activities generating effects on the 
nature and potential effects on the marine envi-
ronment, as stipulated in Article 32.3; in impacts 
of activities in areas beyond national jurisdic-
tion; and in the monitoring of impacts of author-
ized activities, as articulated in Article 35. In 
instances where the bearers of this knowledge 
harbor concerns regarding the measures, as 
delineated in Article 37.4, “a” the Scientific and 
Technical Body is mandated to evaluate these 
concerns utilizing this type of knowledge, pursu-
ant to Article 37.3 “c.”

From a human rights perspective, both indig-
enous peoples and local communities are pro-
tected by rights inherent to their human nature. 
However, indigenous peoples benefit from 
additional protections under various interna-
tional treaties and declarations, such as the ILO 
Convention 169 Concerning Indigenous and 
Tribal Peoples Convention of 1989 (ILO, 1991), 
UNDRIP of 2007. Local communities do not 
have access to these specific legal instruments 
and protections.

Furthermore, states have entered into trea-
ties with indigenous peoples, recognizing their 
unique status and rights. Such legal relation-
ships are not established with local communi-
ties, which are generally considered part of the 
broader population of each state. The distinc-
tive legal personality and special protections 
afforded to indigenous peoples are not typically 
extended to local communities, underscoring the 
unique position of indigenous peoples within 
international and domestic legal frameworks.

Furthermore, it is widely recognized, despite 
some dissenting opinions, that international law 
distinguishes between biological and genetic 
resources under the jurisdiction of states (sov-
ereignty or jurisdiction) as per Article 15 of the 
CBD, and the knowledge associated with those 
resources, which falls under the rights of groups 
or individuals (CBD Article 8(j)) (Western 
Sahara Case, 1975). Knowledge in certain 
domains may be shared by both indigenous peo-
ples and local communities; however, it differs 
in its foundations, use, and legal regulation, as 
outlined in the ILO Convention of 1989. This 
distinction is further evident in the right to self-
determination (Crawford, 2019).

For indigenous peoples, the right to self-
determination (recognized in the Western Sahara 
Case, 1975) carries a unique significance, dif-
fering not only from the rights of local com-
munities (e.g., Dixon et al., 2016) but also 
from subjects of international law. Indigenous 
peoples’ rights include those “attaching to indi-
viduals because of their status as members of a 
group, and rights attaching to the group as such, 
which individuals can only enjoy in community 
with others” (Crawford, 2019). In contrast, local 
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emphasis on the concept of involvement of 
IPLCs. Furthermore, as a provision within the 
framework of UNCLOS and part of an instru-
ment that must be considered in its entirety, the 
interpretation of Article 13 necessarily differs 
from its counterparts in the CBD or Nagoya 
Protocol. This necessitates a nuanced approach 
that acknowledges both the existing legal frame-
work governing access to TK associated with 
MGRs and the unique aspects arising from the 
context of ABNJ.

A close examination of Article 13 reveals a 
potential ambiguity concerning its scope. While 
the BBNJ Agreement generally refers to MGRs 
“of” ABNJ, Article 13 specifically references 
MGRs “in” ABNJ. This difference in preposi-
tions restricts the geographical and temporal 
application of Article 13 to TK associated with 
MGRs physically located within ABNJ at the 
time of in situ collection.3 This interpretation 
raises questions regarding the governance of TK 
associated with MGRs currently housed in labo-
ratories or gene banks even if collected in ABNJ 
or MGRs that may have been transported from 
ABNJ to national waters through natural pro-
cesses (e.g., ocean currents).4 Furthermore, it is 
unclear whether “association” would require a 
link between the TK and the value or utilization 
of the MGRs or whether it would encompass a 
broader range links.

Article 13 of the BBNJ Agreement bestows 
state parties with three distinct avenues for gov-
erning access to TK of IPLCs associated with 
MGRs in ABNJ: national laws, administrative 
measures, or policy measures, either individu-
ally or in combination. A key aspect of this obli-
gation is the initial determination by each state 
party of whether it is relevant and appropriate 
to regulate access to TK associated with MGRs 
which, ideally, should informed by consultations 
with relevant stakeholders and relevant stud-
ies. A second consideration concerns the poten-
tial human rights implications associated with 
the chosen implementation mechanism. While 

Furthermore, the concept of “relevant tra-
ditional knowledge” extends to the involve-
ment of relevant stakeholders in cooperation 
concerning capacity-building and the transfer 
of marine technology, as outlined in Article 
41.2. It also applies to information dissemina-
tion and awareness-raising, as per Article 44.1, 
“b” and in consultations for public dissemina-
tion of information and the facilitation of par-
ticipation, where due consideration must be 
given to bearers of this knowledge, in accord-
ance with Article 48.3. These bearers of knowl-
edge may also seek participation as observers 
in the Conference of the Parties, as provided 
for in Article 48.4. The expertise to be incor-
porated into the Scientific and Technical Body, 
as delineated in Article 49.2, should take into 
account this concept. Lastly, “relevant tradi-
tional knowledge” is instrumental in establishing 
the “links” to be provided by the Clearing House 
Mechanism, in accordance with Article 51.3, “c” 
and in financing conservation and sustainable 
use programs of these knowledge bearers, as 
articulated in Article 52.6, “c.”

Regrettably, the BBNJ Agreement fails to 
proffer a precise definition of “relevant tradi-
tional knowledge.” Nevertheless, it is conceiv-
able to differentiate “traditional knowledge” 
from “relevant traditional knowledge.” In this 
context, “relevant” should be inextricably linked 
to areas beyond national jurisdictions, serv-
ing as a source of knowledge and tradition for 
the creators, namely IPLCs. It is a category of 
knowledge generated inductively by IPLCs 
based on the effects of MGRs on human beings, 
animals, and plants within areas beyond national 
jurisdictions.

8.4  Interpretation of Article 13 
of the BBNJ Agreement

Article 13 of the BBNJ Agreement derives its 
foundation from Article 8, subsection “j” of the 
CBD, probably also using Article 7 of Nagoya 
Protocol as a model, for regulating access to TK 
associated with MGRs in ABNJ. However, it 
also introduces novel elements, with a particular 

3 See Chaps. 3  and  4.
4 See Chap. 14.
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legal source. According to the CBD COP, “free” 
denotes the absence of coercion, “prior” sig-
nifies respect for customary decision-making 
processes within IPLCs, “informed” requires 
information sharing in a manner understandable 
to these communities, and “consent” must be 
granted by the duly authorized authorities within 
the communities (CBD/COP/13/25).7 The inter-
pretation of “approval and involvement,” which 
can be used as a substitute for FPIC, should be 
subject to similar level of scrutiny. Involvement 
entails a minimum level of participation and an 
active role for IPLCs in the decision-making 
process regarding the utilization of their TK in 
research, even if the research does not ultimately 
progress to the utilization phase. However, while 
the concept of involvement has a historical back-
ground, most discussions and legal evolution 
have centered on terrestrial genetic resources 
from plants, animals, and microorganisms 
(Scott, 2018) with reduced precedents to estab-
lish a baseline to assess the effectiveness of an 
involvement process of resources in ABNJ.

Article 13 of the BBNJ Agreement also con-
templates a potential role for the CHM estab-
lished under Article 51 in facilitating access to 
TK associates to MGRs in ABNJ. The modali-
ties for such facilitation are yet to be determined 
by the BBNJ COP; however, considering that 
the CHM will be an open-access platform, two 
potential avenues for incorporating TK-related 
information can be envisioned. Under the first 
option, prior to the conduct of any research 
activity, the CHM will provide links to existing 
other clearing-house mechanisms or gene banks 
containing information concerning national TK 
associated with MGRs in ABNJ to the CHM 
or the COP (Article 51.3. “c”). Under the sec-
ond option, if the existence of TK associated 
with MGRs in ABNJ comes to light after the 
in situ collection, the state party conducting the 
research would then be responsible for sharing 
this information with the CHM.8 Another impor-
tant consideration is that the voluntary language 

administrative and policy measures may offer 
more expeditious enforcement, they also raise 
the possibility of encroaching upon individual 
or communal rights, particularly if intellectual 
property rights are involved if they have been 
legally recognized (Morgera, 2018; Morgera & 
Tsioumani, 2010).

In contrast to the general multilateral mecha-
nism for the collection of MGRs under Article 
12, which focuses on batch identifiers, noti-
fication obligations, and the clearing-house 
mechanism (CHM),5 Article 13 prescribes that 
national measures adopted by state parties shall 
ensure that access to TK of IPLCs associated 
with MGRs in ABNJ follows the principles of 
“free, prior, and informed consent” (FPIC) or 
“approval and involvement.”6 This distinction 
creates a dual-mechanism governing the col-
lection of MGRs within Part II of the BBNJ 
Agreement, with a general mechanism under 
Article 12 and a special one under Article 13. 
The latter retains a contractual and private law 
basis for access to TK of IPLCs, potentially 
leading to a wide range of approaches across 
state parties (Leary, 2023). In cases where the 
state is also a member of the Nagoya Protocol 
and has enacted legislation regulating the “free, 
prior, and informed consent,” it is likely that the 
existing legislation might be amended to cover 
access to MGRs in ABNJ.

The concept of FPIC entails the requirement 
of obtaining a qualified consent from IPLCs by 
all parties involved in the creation of this knowl-
edge. While Member States have flexibility 
in determining the modalities and procedures 
for obtaining FPIC, these terms must be inter-
preted in accordance with their ordinary mean-
ing within the context of the BBNJ Agreement 
and its overall objectives. In the absence of spe-
cific guidance within the BBNJ Agreement and 
from its COP, interpretations of FPIC estab-
lished under the CBD can serve as a valuable 

5 See Chaps. 6  and  12.
6 Some commentators have coined the term ´facilitating 
prior informed consent´ to describe the process, yet it has 
not been immune to criticism (Perrault 2004; European 
Union Regulation N. 511/2014).

7 See Chap. 14.
8 See Chap. 14.
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willingness to share such knowledge by these 
indigenous or local communities. While the 
BBNJ Agreement operates under the premise of 
common knowledge, it remains unclear whether 
traditional knowledge qualifies as the shared 
knowledge of a community. Unlike knowledge 
produced by scientists, TK arises from accumu-
lated observations regarding the use of genetic 
resources within biological resources. This 
raises the crucial question of ownership and 
delineates the complexities surrounding who 
possesses what.

8.5  Considerations for How 
the Article Might Be 
Implemented in Practice

Effective implementation of Article 13 necessi-
tates a robust national framework. States Parties 
can utilize legislative, administrative, or policy 
measures, alone or jointly, to establish a set of 
fundamental prerequisites for entities seeking 
access to TK. These prerequisites should include 
guidance on the application of FPIC and MAT 
for access and use of such knowledge, to facili-
tate negotiations among relevant stakeholders 
to ensure fair and equitable terms. Furthermore, 
strong mechanisms for review and assessment 
are crucial to monitor compliance with these 
prerequisites and ensure the application of this 
rule.

Additionally, discussions at the levels of 
the COP, the Access and Benefit-Sharing 
Committee, and the Scientific and Technical 
Body should (i) address the criteria for associ-
ating TK held by IPLCs with MGRS in ABNJ, 
(ii) establish a mechanism for exchanging infor-
mation on the legislative, administrative, and 
policy measures adopted nationally, (iii) clarify 
the mandate of the CHM with respect of facili-
tating access to TK; (iv) provide guidance on 
the meaning of FPIC and MAT for the purpose 
of the BBNJ Agreement; and (v) discuss the link 
of TK associated with DSI on MGRs in ABNJ. 
Insights gained from experiences in other frame-
works may provide useful guidance in this 
regard.

used in this obligation suggests that parties dis-
cretion to opt for alternative tools to promote 
access to such knowledge, potentially impeding 
the monitoring of compliance with Article 13.

The last sentence of Article 13 establishes 
that access to and the use of TK associated with 
MGRs in ABNJ shall be on mutually agreed 
terms (MAT), mirroring the system under the 
CBD and Nagoya Protocol. Notably, the refer-
ence to “use” instead of “utilization” (as defined 
in Article 1.14) suggests a deliberate choice to 
exclude TK from the multilateral Access and 
Benefit-Sharing (ABS) mechanism. This exclu-
sion offers potential advantages for IPLCs, as 
benefits can flow directly to them, bypassing the 
yet-to-be-determined eligibility criteria for the 
multilateral ABS mechanism. However, it also 
necessitates dedicated efforts from state par-
ties to regulate this topic domestically and from 
IPLCs to negotiate bilateral agreements securing 
monetary and non-monetary benefits—poten-
tially resulting in a wide range of approaches to 
the MAT clause (Leary, 2023).

Notably, Article 13 and the BBNJ Agreement 
are silent on the access and use of TK associ-
ated with DSI of MGRs. This omission stands in 
contrast to the approach under the CBD, where 
there seems to exist consensus on the impera-
tive to uphold the rights of IPLCs concerning 
TK associated with MGRs and the data related 
to them (CBD/WGDSI/1/3). Digital sequence 
information can establish a direct link with TK, 
primarily through the “in situ” collection pro-
cess. When scientists or researchers engage 
with indigenous people, local communities, or 
their members regarding the attributes of a bio-
logical resource containing genetic components 
with active elements and the subsequent syn-
thesis of these components, traditional knowl-
edge becomes intertwined with digital sequence 
information from these genetic resources 
(Vierros et al., 2020). A case in point is the 
“Jeevani” case, wherein indigenous people and 
local communities created the knowledge form-
ing the basis for the eventual “digital sequence 
information” (Anuradha, 1998).

A distinct issue arises concerning the 
acknowledgment of a manifestation of 
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ABNJ, it also highlights the challenges faced by 
IPLCs in presenting evidence in a manner that 
aligns with Western legal and scientific frame-
works. The burden of proof often falls on these 
groups to demonstrate the validity and location 
of their TK, which can be difficult when their 
knowledge systems rely on oral traditions and 
spiritual connections to the land and sea, rather 
than on tangible or quantifiable evidence.
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The Place of Intellectual Property 
Under the BBNJ Agreement

Abbe E. L. Brown  

Abstract

This chapter explores the place of intellectual 
property (IP) in the negotiations of the BBNJ 
Agreement and the approach ultimately taken 
in the BBNJ Agreement. The chapter consid-
ers possible steps which could be taken in 
implementing the BBNJ Agreement in rela-
tion to IP regarding access and benefit shar-
ing in respect of marine genetic resources in 
digital and physical form and to the interac-
tion of the BBNJ Agreement with other inter-
national agreements.

Keywords

BBNJ Agreement · Intellectual property · 
Marine genetic resources · Digital sequence 
information · Benefit sharing · Biodiversity 
beyond national jurisdiction

9.1  Introduction

The place of intellectual property (IP) in the 
Biodiversity Beyond National Jurisdiction (BBNJ) 
process has been uncertain and controversial from 

the very start. Indeed, it has been said regarding 
the marine genetic resources (MGR) negotiations 
that “the most challenging topics were questions 
around intellectual property rights (IPR) and mon-
etary benefits at the utilisation stage” (Mendenhall 
et al., 2023). There were suggested clauses relat-
ing to IP in most of the draft texts. Yet when the 
“ship reached the shore” in March 2023 (Carbon 
Brief, 2023), the Agreement Under the United 
Nations Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) did not include 
a specific IP clause. Yet, there is one reference to 
“patents granted” in the context of benefit shar-
ing and Clearing House Mechanism notifications 
[BBNJ Agreement, Article 12.8 (a)]. Further, 
and reflecting the engagement with IP during the 
negotiations, it will be suggested in this chapter 
that IP still has a role in implementing the BBNJ 
Agreement—on the basis of the Article 12 notifi-
cations regarding patents, and also more widely.

This chapter will introduce IP and its rela-
tionship with BBNJ, explore the history of the 
negotiations relating to IP in the BBNJ process, 
and suggest paths which could be taken to IP in 
implementation activity.
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drug.3 Also important is that copyright and data-
base rights can be relevant to information plat-
forms and digital sequence information (DSI). 
Copyright and database rights arise automati-
cally when threshold criteria are met (basically 
around originality—a lower test than novelty—
and labour) and can restrict copying and use 
of information structures.4 This type of power 
can be a significant practical issue for scientists 
seeking to share and obtain information.

IP regimes do often, however, have specific 
permitted exceptions to the rights, such that 
activities which would otherwise infringe will 
not do so. Continuing the patent example, in the 
UK, there is an exception in relation to acts done 
for experimental purposes5 (which has been 
interpreted by courts as meaning non-commer-
cial research).6 The UK also has a Crown Use 
provision to enable a government department 
or anyone authorised in writing to do particular 
acts for the services of the Crown; this is simi-
lar to compulsory licencing (forced sharing).7 
Yet the possibility of exceptions which could 
bring about a more sharing-based approach—
one which could be considered more consistent 
with equity—does not remove a basic fact: IP 
owners have power through a right, which they 
can take directly to court, to try to stop some 
activities of another, if the IP owners choose to 
so use the right. This issue has received increas-
ing attention as commercial products were being 
developed based on MGR from ABNJ (Jaspars 

9.1.1  An Introduction to IP

IP rights give their owners, who are frequently 
private entities, the power to control the results 
of innovation and creativity if threshold require-
ments are met for the rights to exist. Key IP 
rights are patents in respect of inventions; 
trademarks regarding brands, such as logos 
and words1; and database rights and copyright 
regarding sets of information and words.

From the BBNJ perspective, “inventions” 
can cover software (in many cases), genetic 
engineering, genetic vectors, and the use of 
microorganisms—but in some countries, not 
gene sequences that replicate genetic informa-
tion in the DNA of an organism.2 For a patent 
to be granted (after a registration process), there 
must be novelty over the state of the art, inven-
tive step (often termed obviousness), and the 
invention must be capable of industrial applica-
tion. So, as an example, there could be a patent 
in the UK for a cancer drug based on MGR from 
the areas beyond national jurisdiction (ABNJ), 
and this can be in force for a maximum period 
of 20 years. This was the position before the 
BBNJ Agreement and the Agreement does not 
change this. When the cancer-related patent is 
in force, the consent of the patent owner must 
be obtained by anyone making, disposing of, or 
offering to do so, using or importing or keep-
ing the product which is the invention—the 

1 See e.g. “Abyssine” patents and trademarks, explored 
in Humphries et al. (2021). For an introduction to IP, see 
Brown et al. (2023).
2 See European Patent Convention 1973 art 52 “as such”; 
Guidelines for Examination in the European Patent 
Office 2023 Part G-II para 3.1 need for a technical effect 
for an invention, EU Directive 98/44 on the legal pro-
tection of biotechnological inventions OJ L213/13, art 
5(2); compare in the United States Myriad v Association 
of Molecular Pathology 569 US 576 (2013) and its rela-
tionship with Mayo v Prometheus 132 S Ct 1289 (2012) 
and compare again IP Australia summary https://www.
ipaustralia.gov.au/patents/what-are-patents/what-bio-
logical-inventions-can-be-patented#:~:text=Patents%20
aren't%20available%20for,was%20isolated%20or%20
man%2Dmade (accessed 4 February 2024) and D’Arcy v 
Myriad Genetics [2015] HCA 35.

3 UK Patents Act 1977, s60(1)(a) (UKPA).
4 Jaspars and Brown (2021), pp. 110–112 and 116–118; 
Infopaq International A/S v Danske Dagblades Forening 
C-5/08 [2009] ECDR 16 125; SAS Institute v World 
Programming [2103] EWHC 69 (Ch) For database, 
including extraction, see Directive 96/9 on the legal 
protection of databases OJ L77/20; British Horseracing 
Board v William Hill Organization Ltd Case C-203/02 
[2005] RPC 13; 77M v Ordnance Survey [2019] EWHC 
3007 (Ch); CV-Online Latvia SIA v Melons (C-762/19) 
[2021] ECHR 27; Bernier et al. (2023).
5 UKPA, s 60(5)(b).
6 See e.g. Auchincloss v Agricultural and Veterinary 
Supplies [1999] RPC 397.
7 UKPA, s 55-58; and see article 31(b) TRIPS (permitting 
compulsory licensing—forced sharing—in some cases).

https://www.ipaustralia.gov.au/patents/what-are-patents/what-biological-inventions-can-be-patented%23:~:text%3DPatents%20aren%27t%20available%20for,was%20isolated%20or%20man%2Dmade
https://www.ipaustralia.gov.au/patents/what-are-patents/what-biological-inventions-can-be-patented%23:~:text%3DPatents%20aren%27t%20available%20for,was%20isolated%20or%20man%2Dmade
https://www.ipaustralia.gov.au/patents/what-are-patents/what-biological-inventions-can-be-patented%23:~:text%3DPatents%20aren%27t%20available%20for,was%20isolated%20or%20man%2Dmade
https://www.ipaustralia.gov.au/patents/what-are-patents/what-biological-inventions-can-be-patented%23:~:text%3DPatents%20aren%27t%20available%20for,was%20isolated%20or%20man%2Dmade
https://www.ipaustralia.gov.au/patents/what-are-patents/what-biological-inventions-can-be-patented%23:~:text%3DPatents%20aren%27t%20available%20for,was%20isolated%20or%20man%2Dmade
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& Brown, 2021; Lubchenco & Haugan, 2023; 
Blasiak et al., (2020); Royal Society, 2017), and 
as patent landscape reviews suggested increas-
ing numbers of potentially relevant patents were 
owned by a small number of companies from 
the Global North (Blasiak et al., 2018).

Stepping back, IP rights are relevant to activ-
ity which is carried out in ABNJ for two key 
reasons. Firstly, information enabling technol-
ogy, DSI, databases, drugs, and the results of 
genetic engineering will be developed, shared, 
used, and commercialised in states or regions 
in states or regions where there are IP rights. 
Further, alongside IP having a longstanding 
(and also long challenged) set of theoretical 
bases (Fisher, 2001; Machlup, 1958; Machlup & 
Penrose, 1950), IP has since the 1990s been part 
of the World Trade Organization (WTO) through 
the TRIPS Agreement. This was controversial 
(Drahos, 2002), as IP had (and still has) its own 
international legal framework through the World 
Intellectual Property Organization (WIPO).8 
Accordingly, WTO members have obligations 
relating to IP regarding the existence and protec-
tion of rights, reflecting those introduced above9 
and these obligations are subject to the robust 
WTO enforcement provisions.10 And many par-
ties of the United Nations Convention on the 
Law of the Sea and potential BBNJ parties are 
also members of the WTO.11

The second key issue is the complex rela-
tionship between IP, traditional knowledge, 
genetic resources, and ABNJ. There have been 
long-running discussions at WIPO towards an 
instrument on intellectual property, genetic 
resources, and traditional knowledge associated 

with genetic resources. These questions build on 
views that some IP rights have been obtained in 
circumstances which misappropriate traditional 
knowledge and genetic resources; and poten-
tially conversely, on arguments (though they 
are contested) that IP could be a path to pro-
tecting traditional knowledge. The WIPO nego-
tiations explored disclosure of origin of genetic 
resources relating to inventions, which is also 
important for MGR, BBNJ, and access and ben-
efit sharing (ABS). The place of disclosure, the 
WIPO Treaty which was agreed in 2024 (after 
the BBNJ Agreement) in respect of disclosure of 
origin and ABS, and the potential for fragmenta-
tion across regimes, are all considered below.12

9.1.2  Evolution of BBNJ’s 
Approaches to IP

Against this backdrop, possible approaches to IP 
across in the BBNJ process ranged from there 
being no engagement with it at all, to consider-
ing that IP did not belong in the BBNJ rather 
at WIPO and the WTO, to requiring consist-
ency with other international agreements, to 
having restrictions on when patents could be 
granted, and to addressing disclosure of origin 
of inventions in connection with delivery of 
benefit sharing in respect of MGR. One com-
mentary noted, in respect of the final text that 
“one notable change was to completely elimi-
nate the Article on Intellectual Property Rights, 
because of continued intransigent disagreement 
on how to address the relationship with other 
relevant agreements, especially as relates to 
developments at the World Intellectual Property 
Organization” (Mendenhall et al., 2023, p. 5). 
More detail of IP’s journey in—and out of—
the negotiations is now explored in some more 

8 WIPO website Inside WIPO accessed 3 February 2024.
9 TRIPS art 9, 27(1) and see also 27(2) and 3(b), 30 
regarding exceptions and see article 31(b) above regard-
ing compulsory licences.
10 TRIPS art 64.
11 United Nations Convention on the Law of the Sea sta-
tus of ratifications https://www.un.org/depts/los/conven-
tion_agreements/convention_overview_convention.htm 
and WTO Members and Observers https://www.wto.org/
english/thewto_e/whatis_e/tif_e/org6_e.htm accessed 3 
February 2024.

12 An example of limiting IP (albeit in an IP fora) to 
deliver other goals took place at Marrakesh regarding 
the Marrakech Treaty to Facilitate Access to Published 
Works for Persons Who Are Blind, Visually Impaired or 
Otherwise Print Disabled (2016); see Brown and Waelde 
(2015) and Thambisetty (2020). See also in this book 
Kachelriess et al. Chap. 11 considering fragmentation.

9 The Place of Intellectual Property Under the BBNJ Agreement

https://www.un.org/depts/los/convention_agreements/convention_overview_convention.htm
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are supportive and not run counter to objectives 
of instrument25; and that there would be “no 
text”.26

These clauses, and developments of them, 
continued to be proposed in formal texts 
between 2019 and 2023. The IGC3 (August 
2019)’s draft text27; and IGC4’s revised draft 
text (released early 2020,28 considered in March 
2022), included several IP options. There 
was a change in approach at IGC5 (August 
2022): the further revised draft text had just 
one IP option29 and similar approaches were 
taken during IGC530 and at IGC5bis, up to the 
updated draft text.31 In final plenaries in March 
2023, Palestine said that it saw IP as an impor-
tant issue, as a proxy for Common Heritage of 
Mankind.32 This was in the context of state-
ments in February 2023, by Sierra Leone for 
the African group, calling for an equitable, 
fair, and universal approach to BBNJ as a 

depth, and there is also consideration in this 
book in Humphries et al. (2025a, b).

A 2010 letter13 from the ad hoc open-
ended informal working group14 refers to 
having regard to IP,15 and early BBNJ scholar-
ship engaged with IP (Bonfanti & Trevisanut, 
2011; Chiarolla, 2014; Heafey, 2014; Salpin 
& Germani, 2007). The 2017 Preparatory 
Committee16 noted the possible relevance of 
the relationship with IP including in relation to 
benefit sharing,17 and proposals continued to 
come from scholars (Thambisetty, 2018 com-
pare Broggiato et al., 2018). The President’s 
Aid to Discussions (for IGC 1, 2018) included 
an IP clause18; IGC2 (March 2019)’s President’s 
Aid to Negotiations19 included as options that 
there were to be no patents over MGR except 
where the resources were modified by human 
intervention in a product capable of indus-
trial application20; that states shall take steps 
to ensure that users of MGR shall disclose the 
origin of MGR they utilise21; that applications 
which do not comply with that part of the agree-
ment shall not be approved22; that states shall 
take steps to ensure that when applying for pat-
ents they propose benefit sharing agreements23; 
that states implement the instrument in a man-
ner consistent with obligations under WIPO and 
WTO24; that states cooperate to ensure IP rights 

29 A/CONF.232/2022/5, Art 12.
30 See 21 August 2022 A/CONF.232/2022/CRP1.12 and 
Add.1 and 26 August 2022 A/CONF.232/2022/CRP.13 
and A/CONF.232/2022/CRP.13/Add.1.
31 A/CONF.232/2023/2 https://www.un.org/bbnj/
sites/www.un.org.bbnj/files/aconf-232-2023-2_track_
changes_en.pdf and A-CONF-232-2023-CRP1-Add1 
(un.org), art 10 (6) (e), art 12.
32 See recording 1 March 2023 Intergovernmental 
Conference https://media.un.org/en/asset/k11/k112p0e47 
q?_gl=1*1hbbsr5*_ga*MjAzOTI0MTI5Mi4xNjg3NDI1
MTg3*_ga_TK9BQL5X7Z*MTY5NTEzNDIyMi4xMS4x
LjE2OTUxMzQzNzUuMC4wLjA.

13 A/65/68 Letter dated 16 March 2010 from the 
Co-Chairpersons of the Ad Hoc Open-ended Informal 
Working Group to the President of the General Assembly 
(Letter).
14 Set up by 59/24 (2005) para 73.
15 Letter, para 77.
16 3.2.3. of A/AC.287/2017/PC.4/2.
17 Section B of A/AC.287/2017/PC.4/2.
18 A/CONF.232/2018/3, 3.2.3.
19 A/CONF.232/2019/1 (Aid).
20 3.2.3 option 1.1 Aid.
21 3.2.3 Option 1,2 Aid.
22 3.2.3 Option 1, 3A Aid.
23 3.2.3, Option 1, 3B Aid.

24 3.2.3 Option II, 1 Aid.
25 3.23 Option II, 2 Aid.
26 3.2.3, Option III Aid; side event including author; 
report at https://www.abdn.ac.uk/ncs/departments/
chemistry/bbnj/l; Brown (2019); IISD Earth News 
Bulletin (2019) summarised the breadth of approaches 
taken to inclusion of IP in BBNJ, including that it was 
better suited to considered in other fora: EU, Canada, 
Switzerland, Norway, Holy See, Japan, Korea, Russian 
Federation, Australia do not support IP rights being 
included.
27 A/CONF.232/2019/6 (Draft Text); Art 12.1, 12.2, 12.3, 
Art 12.4 (a), (b) (c); and see Bengoa Rojas and Yentchare 
(2023).
28 A/CONF.232/2020/3, art 12.1, 12.3, 12.4.

https://www.un.org/bbnj/sites/www.un.org.bbnj/files/aconf-232-2023-2_track_changes_en.pdf
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/aconf-232-2023-2_track_changes_en.pdf
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/aconf-232-2023-2_track_changes_en.pdf
https://media.un.org/en/asset/k11/k112p0e47q%3F_gl%3D1%2A1hbbsr5%2A_ga%2AMjAzOTI0MTI5Mi4xNjg3NDI1MTg3%2A_ga_TK9BQL5X7Z%2AMTY5NTEzNDIyMi4xMS4xLjE2OTUxMzQzNzUuMC4wLjA
https://media.un.org/en/asset/k11/k112p0e47q%3F_gl%3D1%2A1hbbsr5%2A_ga%2AMjAzOTI0MTI5Mi4xNjg3NDI1MTg3%2A_ga_TK9BQL5X7Z%2AMTY5NTEzNDIyMi4xMS4xLjE2OTUxMzQzNzUuMC4wLjA
https://media.un.org/en/asset/k11/k112p0e47q%3F_gl%3D1%2A1hbbsr5%2A_ga%2AMjAzOTI0MTI5Mi4xNjg3NDI1MTg3%2A_ga_TK9BQL5X7Z%2AMTY5NTEzNDIyMi4xMS4xLjE2OTUxMzQzNzUuMC4wLjA
https://media.un.org/en/asset/k11/k112p0e47q%3F_gl%3D1%2A1hbbsr5%2A_ga%2AMjAzOTI0MTI5Mi4xNjg3NDI1MTg3%2A_ga_TK9BQL5X7Z%2AMTY5NTEzNDIyMi4xMS4xLjE2OTUxMzQzNzUuMC4wLjA
https://www.abdn.ac.uk/ncs/departments/chemistry/bbnj/l
https://www.abdn.ac.uk/ncs/departments/chemistry/bbnj/l
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Kachelriess et al. (2025) and, in relation to tra-
ditional knowledge, in Pena-Neira and Coelho 
(2025). Importantly here, there are arguments 
that to enable benefit sharing to come about, it 
is necessary to establish what genetic resource 
has been used—and that a path to addressing 
this can be disclosure, in a patent application, of 
the origin of the generic resources on which the 
invention is built (see also e.g. Arnaud-Haond, 
2020). Further, there are views that requiring 
this disclosure of origin would enhance assess-
ment of novelty, which was introduced above, 
and also play a wider valuable role in establish-
ing trust between communities, the private sec-
tor, and the patent system (DOSI, 2020). Several 
countries have indeed introduced the disclosure 
of origin requirement in their national patent 
systems (Castalia, 2018) but until the WIPO 
Treaty introduced above, there was no interna-
tional obligation to do so.

The BBNJ Agreement does not include a 
disclosure of origin requirement. The BBNJ 
Agreement does, however, provide that par-
ties are to ensure that when MGR of ABNJ, 
and where practicable DSI on such resources, 
are utilised, then the resulting patents granted, 
if available and to the extent possible, shall be 
notified to the Clearing House Mechanism as 
soon as information becomes available.36 For 
this to be done, some form of engaging with 
patent offices regarding links between inven-
tion and BBNJ, or engagement with patent 
office databases, is likely to be needed. Such 
implementing steps in relation to ABNJ could 
also be aligned with record systems, where 
they exist, regarding the Nagoya Protocol 
on Access to Genetic Resources and the Fair 
and Equitable Sharing of Benefits Arising 
From Their Utilization to the Convention on 
Biological Diversity 2011 (Nagoya Protocol); 
with the more formal patent disclosure of origin 
systems if countries have them, as noted above; 
and also, in due course with obligations under 

whole.33 Further, through the negotiation pro-
cess, new suggestions were also put forward 
by scholars and in policy briefs exploring pos-
sible approaches to IP (Humphries et al., 2021; 
Humphries, 2023; Langlet et al., 2023; Langlet 
& Dunshirn, 2023; Millicay, 2020; Morris-
Sharma, 2020; Oldham et al., 2023; Towards a 
Package, 2020; Thambisetty, 2022; Thambisetty, 
2023) and see reflections in Kanu (2023).

Ultimately, as noted, there was no spe-
cific IP clause at all in the final text of the 
BBNJ Agreement. Yet this has not removed the 
underpinning issues relating to IP, nor the sug-
gested links between IP, common heritage of 
humankind, equitable approaches, and equity.34 
Accordingly, there could be a key role for IP in 
relation to implementation. Three issues are now 
explored in this respect: disclosure of origin and 
the BBNJ Agreement, interaction with other 
regimes in relation to disclosure, and wider 
interaction with legal fields.

9.2  Implementation

Disclosure of origin can be argued to be impor-
tant to the patent system and to benefit sharing, 
in general, for a number of reasons. The sharing 
of benefits35 could draw from sales of, for exam-
ple, pharmaceutical drugs (or the results of any 
other commercialisation) which are based on 
resources from a particular place. Benefits could 
be shared directly as a payment to the commu-
nity or through for example a school being built 
in partnership with a community. More details 
on benefit sharing, particularly in ABNJ and its 
interface with activities in areas within national 
jurisdiction, are also considered in this book in 

33 See recording labelled 24 February 2023 
Intergovernmental Conference https://media.un.org/en/
asset/k1b/k1bd5e0htu?_gl=1*1moq9a3*_ga*MjAzOTI
0MTI5Mi4xNjg3NDI1MTg3*_ga_TK9BQL5X7Z*MT
Y5NTEzNDIyMi4xMS4xLjE2OTUxMzQzMzUuMC4w
LjA.
34 See consideration in Thambisetty et al. (2023), pp. 
48–49, 76–77.
35 See also in this book Broggiato et al. (2025). 36 See also in this book Muraki Gottlieb et al., (2025a).
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https://media.un.org/en/asset/k1b/k1bd5e0htu%3F_gl%3D1%2A1moq9a3%2A_ga%2AMjAzOTI0MTI5Mi4xNjg3NDI1MTg3%2A_ga_TK9BQL5X7Z%2AMTY5NTEzNDIyMi4xMS4xLjE2OTUxMzQzMzUuMC4wLjA
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accompanied by explanatory notes. These notes 
referred to ABNJ—in the context of being 
an example to which the suggested arrange-
ments of disclosure (of a country of origin, 
people, or community)—would not be work-
able, and that in such cases, the source shall be 
provided in the patent application. In 2023, the 
Intergovernmental Committee and Preparatory 
Committee met and approved a draft text as a 
Basic Proposal to be considered at a Diplomatic 
Conference; and in May 2024, after 25 years 
of negotiation, the WIPO Treaty on Intellectual 
Property, Genetic Resources, and Associated 
Traditional Knowledge was adopted.41 The 
Treaty does not refer to the Ocean or to ABNJ 
at all. Rather, it provides that when the claimed 
invention in a patent application is based on 
genetic resources or when the claimed inven-
tion is based on traditional knowledge associ-
ated with genetic resources, contracting parties 
shall require applicants to disclose the country 
of origin of the genetic resource or the indige-
nous peoples of local community who provided 
the knowledge; however, it goes on to provide 
that if this information is not known or there is 
no country of origin, the source of the genetic 
resources shall be disclosed.42 Importantly, 
“source of genetic sources” is defined43 as 
any source from which the applicant obtained 
genetic resources, and there are some non-
exhaustive examples. The definition would 
cover ANBJ or a particular location in ABNJ, 

the new WIPO Treaty.37 Patents are likely, there-
fore, to be an important practical part of BBNJ 
Agreement implementation regarding disclosure 
of origin and benefit sharing and the building of 
new practice regarding ABNJ activity (see also 
in this book Lawson et al., 2025). This discus-
sion raises the second issue: interaction with 
other legal regimes in relation to disclosure.

There have been negotiations at the WTO 
regarding TRIPS’ interface with the Convention 
on Biological Diversity (CBD) and disclosure 
of origin since 2003, in which period there has 
been the CBD’s Nagoya Protocol. These nego-
tiations have not progressed (Chiarolla, 2019; 
Pavoni, 2014).38 Until 2022, negotiations at 
WIPO under the Intergovernmental Committee 
on Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore, the work 
of which included disclosure of origin, were 
not progressing to consensus.39 These impasses 
made it clear that the issue of disclosure is con-
tested in itself; and also that if disclosure of 
origin was considered to be important from the 
ABNJ perspective, it would have been valu-
able for a solution to be advanced in the BBNJ 
discussions.

This position changed. In 2022, there was a 
WIPO Chair’ text of a Draft International Legal 
Instrument Relating to Intellectual Property, 
Genetic Resources, and Traditional Knowledge 
Associated with Genetic Resources,40 

37 See in this book Broggiato et al. (2025), Humphries 
et al. (2025b), Kachelriess et al. (2025).
38 See WTO Review ‘Art 27.3 (b), traditional knowl-
edge, biodiversity https://www.wto.org/english/tratop_e/
trips_e/art27_3b_e.htm, and proposals for new article 
29bis TN/C/W/59 of 2011.
39 Intergovernmental Committee on Intellectual Property 
and Genetic Resources, Traditional Knowledge and 
Folklore https://www.wipo.int/tk/en/igc/ accessed 3 
February 2024; genetic resources from ABNJ were in 
square brackets (indicating particular lack of agreement) 
regarding whether they would or would not be excep-
tions to any obligations WIPO/GRTKF/IC/28/4 (2014), 
art 4.1(e); WIPO/GRTKF/IC/30/4 2016, art 3.1(e); 
WIPO/GRTKF/IC/34/4 2017, art 4(1)(e).
40 2022 Chair Text WIPO/GRTKF/IC/43/5 and notes p 10 
para 6 (b); draft report prepared by Chair of WIPO IGC 
on IPGRTKF 30 April 2019 https://www.wipo.int/edocs/

mdocs/tk/en/wipo_grtkf_ic_40/wipo_grtkf_ic_40_chair_
text.pdf.

 

41 WIPO/GRTKF/IC/SS/GE/23/4 (Decisions 2023) and 
Basic Proposal for an International Legal Instrument 
Relating to Intellectual Property, Genetic Resources 
and Traditional Knowledge Associated with Genetic 
Resources GRATK/DC/3 (2023); Diplomatic Conference 
to Conclude an International Legal Instrument 
Relating to Intellectual Property, Genetic Resources 
and Traditional Knowledge Associated with Genetic 
Resources—https://www.wipo.int/diplomatic-con-
ferences/en/genetic-resources/index.html (accessed 3 
February 2024) and WIPO Treaty GRATK/DC/7.
42 WIPO Treaty, arts 3.1 and 3.2.
43 WIPO Treaty, art 2.

https://www.wto.org/english/tratop_e/trips_e/art27_3b_e.htm
https://www.wto.org/english/tratop_e/trips_e/art27_3b_e.htm
https://www.wipo.int/tk/en/igc/
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_40/wipo_grtkf_ic_40_chair_text.pdf
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_40/wipo_grtkf_ic_40_chair_text.pdf
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_40/wipo_grtkf_ic_40_chair_text.pdf
https://www.wipo.int/diplomatic-conferences/en/genetic-resources/index.html
https://www.wipo.int/diplomatic-conferences/en/genetic-resources/index.html
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should be mutually supportive”; and the “Treaty 
shall be implemented in a mutually support-
ive manner with other international agree-
ments relevant to this Treaty”, with a footnote 
that “nothing in this Treaty shall derogate from 
or modify any other international agreement” 
(WIPO Treaty Article 7 and note 5).

The interaction between the BBNJ 
Agreement, IP, and other fields in relation to 
ABS, and looking beyond disclosure of ori-
gin, is considered elsewhere in this book.48 IP 
also has a place in BBNJ Agreement imple-
mentation in wider interaction with legal fields. 
Firstly, this is through the “not undermining” 
provisions in the BBNJ Agreement. This cov-
ers “relevant legal instruments and frameworks 
and relevant global, regional, subregional, 
and sectoral bodies and that promotes coher-
ence and coordination with those instruments, 
frameworks, and bodies” [BBNJ Agreement, 
Article 5(2)]. Further, the BBNJ Agreement 
provides that “parties shall endeavour to pro-
mote… the objectives of this Agreement when 
participating in decision-making under other rel-
evant legal instruments and frameworks” [BBNJ 
Agreement, Article 8(2)].

The search for “coherence” could be a base 
for countries to choose to embrace flexibili-
ties to patent and copyright through TRIPS and 
to create some, TRIPS-permitted, limits on IP 
rights. This could bring about a more sharing-
based approach to the results of innovation and 
creativity. Such an approach could in turn be 
consistent with the BBNJ Agreement’s pro-
vision that to achieve its objectives, parties 
shall be guided by inter alia,49 the principle of 
the common heritage of humankind which is 
set out in the Convention [BBNJ Agreement, 
Article 7(b)], the principle of equity [BBNJ 
Agreement, Article 7(d)]50 and the use of the 

for example, identified by a global positioning 
system.

There is, therefore, an obligation in the 
WIPO Treaty to disclose origin, by source, in 
patent applications in respect of innovation 
based on44 ABNJ. This will enhance transpar-
ency.45 Yet the obligation in respect of source 
applies to “genetic resources”. These are defined 
as “genetic material of actual or potential 
value”46 and genetic material is defined as “any 
material of plant, animal, microbial, or other ori-
gin containing functional units of heredity”.47 It 
is suggested that this does not cover DSI—and 
noted above, DSI is increasingly important at 
a practical level in scientific research based on 
ABNJ. There is to be a review four years after 
entry into force including issues arising from 
new and emerging technology (WIPO Treaty, 
Article 8), and this may lead to DSI being con-
sidered. For now, however, there are significant 
limits on the scope of the disclosure obligation.

This links with the third issue for considera-
tion regarding IP and BBNJ—wider interaction 
with legal fields. Reflecting the approach taken 
to DSI at WIPO, the South Centre closing state-
ment said that it was “imperative to address 
remaining gaps such as the regulation of Digital 
Sequence Information (DSI) to prevent further 
exploitation without benefit sharing” (South 
Centre, 2024)—although this statement did 
not refer specifically to ABNJ and the Ocean. 
There is no substantive provision in the WIPO 
Treaty in relation to ABS. The Preamble (WIPO 
Treaty, Preamble para 5) provides, however, that 
the “Treaty and other international instruments 
related to genetic resources and traditional 
knowledge associated with genetic resources 

48 See also in this book Kachelriess et al. (2025).
49 Importantly, see also BBNJ Agreement art 7(c) free-
doms of the high seas and see in this book Muraki 
Gottlieb  et al., (2025a).
50 These also include the fair and equitable sharing of 
benefits.

44 See WIPO Treaty, art 2 “means that the genetic 
resources and/or traditional knowledge associated with 
genetic resources must have been necessary for the 
claimed invention, and that the claimed invention must 
depend on the specific properties of the genetic resources 
and/or on the traditional knowledge associated with 
genetic resources”.
45 See WIPO Treaty, art 1(a) objective.
46 WIPO Treaty, art 2.
47 WIPO Treaty, art 2.
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There could also be exploration of the differ-
ent approaches which can be taken to the con-
cept of “openness” in the BBNJ Agreement: the 
term “open access” appears (without clarifica-
tion) regarding non-monetary benefit sharing 
[BBNJ Agreement, Article 14(2)(c)]; there are 
references to publicly searchable and acces-
sible forms [BBNJ Agreement, Article 14(2)
(d)]; there are requirements that BBNJ standard 
identifiers are to be posted in publicly accessible 
repositories and databases (BBNJ Agreement, 
Article 15.3); and the Clearing House is to con-
sist primarily of an open-access platform (BBNJ 
Agreement, Article 51). Yet as the author has 
explored, “open access” can mean so many dif-
ferent things (Jaspars & Brown, 2023). If one 
does not engage with IP rights (and their lim-
its, new and potential), then the private (closed) 
nature of IP rights could be used to limit open-
ness. This is an important area for creativity and 
practical support in the implementation process.

9.3  Conclusion

The relationship between and approaches taken 
to private power, Global North dominance, and 
a sharing and collective approach to address-
ing societal issues, run through the BBNJ 
Agreement negotiations. The limited engage-
ment with IP in the final BBNJ Agreement has 
not removed the central importance of IP to 
these questions. One should not (be one activist, 
diplomat, lawyer, or scientist) adhere too read-
ily to the view that one cannot interfere with IP 
rights or indeed engage with them. There is the 
potential for balance and exception within IP 
law itself; and this can assist in delivering out-
comes which are more consistent with a com-
mon heritage of humankind-based approach 
to MGR and DSI. Yet the possible benefits of 

best available science and scientific information 
[BBNJ Agreement, Article 7(i)]. Of importance 
here is that the reference to common herit-
age of humankind can be argued, and by some 
is clearly hoped—see closing statements of the 
G77 and China (2023 Compilation 2023, p. 5) 
and African group (Compilation 2023, p. 7 and 
Kanu, 2023) including regarding inequities in 
approaches to negotiations)51—to be a means to 
bring about a more sharing, equitable approach 
to BBNJ (Carbon Brief, 2023). In contrast, the 
USA stated that “[w]e do not interpret anything 
in this Agreement as authorizing or permitting 
any waiver or undermining of existing intel-
lectual property rights and obligations under 
international or national law; …. requiring man-
datory disclosure in patent applications of the 
origin or source of marine genetic resources; or 
requiring compulsory licenses” (Compilation 
2023, p. 113). The proposals made in this chap-
ter do not go as far as this—but the comments 
of the USA are an important reminder of the 
diverging reviews which remain.

A path to explore possible new approaches 
to IP, if countries wished to do this, could be 
through the new ABS Committee established 
by the BBNJ Agreement (BBNJ Agreement, 
Article 15).52 This committee is to comprise 
experts from a range of fields. It could explore 
new guidelines about forms of engaging with 
TRIPS, such as through encouraging greater use 
of existing voluntary IP licencing opportuni-
ties (e.g. those building on Creative Commons, 
Malaria Vaccine, and CAMBIA models).53 

51 5 March and 19 June 2023 Tweets Jeremy Raguain @
Columbia_ESP and Tweet 5 March 2023 from Martin 
Kimani @KenyaMissionUN 5 March “The Africa group 
ran an amazing negotiation. There was intimidation, 
bullying, desperation, pleading, reasoning and at some 
point, tears were drawn from some quarters.”
52 And see in this book Muraki Gottlieb et al. (2025b).
53 When we share, everyone wins—Creative Commons  
When we share, everyone wins - Creative Commons  
h t t p s : / / c r e a t ive c o m m o n s . o rg / s h a r e - eve r y o n e 
wins/#:~:text=CC%20is%20an%20international%20
nonprofit,a%20brighter%20future%20for%20all.; 

PATH's Malaria Vaccine Initiative | Home https://
www.path.org/our-impact/resources/the-pathmalaria-
vaccine-initiative/; Microsoft Word - BiOS License 
V1_5.doc (cambia.org) https://cambia.org/wp-content/
uploads/2017/10/BiOS-License-and-Tech-Support-
Agreement-version-1_5.pdf.

 

https://creativecommons.org/share-everyonewins/#:~:text=CC%20is%20an%20international%20nonprofit,a%20brighter%20future%20for%20all.
https://creativecommons.org/share-everyonewins/#:~:text=CC%20is%20an%20international%20nonprofit,a%20brighter%20future%20for%20all.
https://creativecommons.org/share-everyonewins/#:~:text=CC%20is%20an%20international%20nonprofit,a%20brighter%20future%20for%20all.
https://www.path.org/our-impact/resources/the-pathmalaria-vaccine-initiative/
https://www.path.org/our-impact/resources/the-pathmalaria-vaccine-initiative/
https://www.path.org/our-impact/resources/the-pathmalaria-vaccine-initiative/
https://cambia.org/wp-content/uploads/2017/10/BiOS-License-and-Tech-Support-Agreement-version-1_5.pdf
https://cambia.org/wp-content/uploads/2017/10/BiOS-License-and-Tech-Support-Agreement-version-1_5.pdf
https://cambia.org/wp-content/uploads/2017/10/BiOS-License-and-Tech-Support-Agreement-version-1_5.pdf
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Process’. In Impact Case Study Database) https://
results2021.ref.ac.uk/impact/submissions/d78a9c70-
995e-412d-8eaa-f758873a4f2a/impact and the’ Song 
of the Ocean’ Sharing the benefits of the ocean (abdn.
ac.uk) (both accessed 3 February 2024); and she was a 
member of the IUCN delegation to the BBNJ negotiations. 
Alongside IP rights there are trade secrets; for reasons 
of space, trade secrets will not be explored separately in 
this chapter. This chapter is part of a project which has 
received funding from the European Union’s Horizon 
2020 research and innovation programme under Grant 
Agreement no. 101000392 (MARBLES). This output 
reflects only the author’s view and the European Research 
Executive Agency (REA) cannot be held responsible for 
any use that may be made of the information contained. 
This chapter is also supported by UK Research and 
Innovation under the UK Government’s Horizon Europe 
funding guarantee Grant No IFS 1007167 (University of 
Aberdeen). Views and opinions expressed are however 
those of the author(s) only and do not necessarily reflect 
those of the European Union or the European Research 
Executive Agency (REA) or UKRI. Neither the European 
Union nor the granting authority can be held responsible 
for them.
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Considerations Concerning 
State Ratification of the BBNJ 
Agreement

Jeff A. Ardron  , Daniel Kachelriess  ,  
Christopher H. C. Lyal  , Chilenye Nwapi  ,  
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Abstract

This paper presents procedural, policy, and 
legal considerations that states may encoun-
ter before and after ratifying the BBNJ 
Agreement, with a focus on its marine 
genetic resources (MGR) provisions. It 
briefly examines the behaviours of parties 
to the other two previously ratified imple-
menting agreements to the United Nations 
Convention on the Law of the Sea, as well 
as some ratification lessons learnt from other 
relevant treaties. The other three ‘pillars’ of 
the BBNJ Agreement sit on well-established 
foundations of national and international law. 
However, as discussed here, the legal foun-
dation of the fourth pillar, MGR, is less well 
established nationally or internationally, and 
much remains to be determined. Therein, 

the BBNJ Agreement represents a significant 
advancement of international law. However, 
the reality is that most parties will not adopt 
all the necessary new legislation prior to their 
ratification, nor can they, because many of 
the MGR provisions are as yet still unclear. 
States are therefore likely to choose a pro-
gressive approach, ratifying the Agreement 
to signal commitment while gradually devel-
oping the legal framework necessary for full 
compliance, as well as policies to guide its 
implementation.

Keywords

BBNJ ratification · MGR · Marine genetic 
resources · Nagoya protocol · CITES · ISA · 
DSM · UNFSA · Plant treaty

10.1  Introduction

In June 2023, after nearly 20 years of prepara-
tions, open-ended discussions, and negotia-
tions, the text of the Agreement under the United 
Nations Convention on the Law of the Sea on 
the conservation and sustainable use of marine 
biological diversity of areas beyond national 
jurisdiction (BBNJ Agreement) was adopted 
by consensus (A/CONF.232/2023/4. See also: 
Druel and Gjerde, 2014). Opened for signature 
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determined when the conditions specified in the 
treaty are met (BBNJ Article 68), ratification of 
the treaty binds the ratifying state in its relations 
with other ratifiers as well as with third par-
ties, insofar as those third parties are impacted 
by the provisions of the treaty. Ratification can 
influence domestic respect for the terms of the 
treaty through policy changes even before the 
treaty is incorporated into domestic law (Baccini 
and Urpelainen, 2014; Elkins et al., 2013). For 
instance, ratification can create a sense of obli-
gation among domestic institutions to respect 
the terms of the treaty; domestic courts may 
view the ratified treaty as an interpretive guide 
to ensure that domestic judicial decisions align 
with the state’s international commitments; and 
civil society, including non-governmental organ-
isations, (NGOs) can apply the ratified treaty 
to put pressure on governmental institutions 
to uphold the obligations enacted even before 
the treaty is fully integrated into domestic law 
(Elkins et al., 2013; Von Stein, 2016).

The ratification process however varies 
from state to state. In some cases, ratification 
is an executive act requiring no parliamen-
tary involvement while in others, parliamen-
tary approval is required (an example being the 
USA where the President can ratify but only 
with the ‘advice and consent’ of the Senate (see 
Taylor, 2019; note there is however a category 
of international agreements known in the USA 
as ‘executive agreements’, which scholars have 
argued does not require the Senate’s advice and 
consent. Two examples are the Paris Agreement 
and the Minamata Convention on Mercury; see 
Bodansky & Spiro, 2016; Wirth, 2015, 2017). 
In yet others, ratification is purely a parliamen-
tary act (Maluwa, 2012). Furthermore, while 
treaty ratification is generally within the consti-
tutional power of the national government, some 
states have the convention of consulting with 
their subnational governments before ratifica-
tion, especially where the subject matter of the 
treaty touches on matters within the legislative 
jurisdiction of subnational governments under 
the state’s constitution (Nwapi, 2011; Paquin, 
2010). For example, in Canada, although the 
federal government has sole constitutional 

on 20 Sept. 2023, the BBNJ Agreement will 
enter into force 120 days after the date of 
deposit of the sixtieth ratification, approval, 
acceptance, or accession [henceforth, ‘ratifica-
tion’ will be used to capture all of these possi-
bilities, see Article 68(1)]. As of October 2024, 
more than 100 states and the European Union 
have signed the Agreement; and of these, 14 
have also ratified it.1

This chapter presents considerations that 
states may encounter before and after ratify-
ing the Agreement. (Note that much of the 
discussion here may also apply to regional eco-
nomic integration organisations.) Regarding the 
adoption of national legislation necessary to 
implement the Agreement, the chapter briefly 
examines the behaviours of parties to the other 
two previously ratified implementing agree-
ments to the United Nations Convention on 
the Law of the Sea (UNCLOS). Finally, some 
ratification lessons learnt from other treaties 
outside of the UNCLOS framework, and rel-
evant to marine genetic resources (MGR) of 
areas beyond national jurisdiction (ABNJ), are 
outlined.

10.1.1  General Procedures 
for Ratification

Once the terms of a treaty have been agreed, 
the negotiating parties can sign it. By signing 
a treaty, the parties declare their willingness or 
intention to be bound by the treaty terms. The 
signing itself is, however, not binding on the sig-
natories, although it obligates the signatories to 
refrain from taking steps likely to frustrate the 
treaty purpose (Moore, 2012). To be bound, a 
signatory state must take a further step to ratify 
the treaty, i.e. to express its consent to be bound 
by the treaty. Once a treaty is in force, which is 

1 https://treaties.un.org/Pages/ViewDetails.aspx?src= 
TREATY&mtdsg_no=XXI-10&chapter=21&clang=_
en&_gl=1*54w05o*_ga*MTIwNTg5ODExNS4xNjk1Nj
kwNzM1*_ga_TK9BQL5X7Z*MTY5NTY5MDczNC4x
LjEuMTY5NTY5MjE2OS4wLjAuMA.

https://treaties.un.org/Pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en%26_gl%3D1%2A54w05o%2A_ga%2AMTIwNTg5ODExNS4xNjk1NjkwNzM1%2A_ga_TK9BQL5X7Z%2AMTY5NTY5MDczNC4xLjEuMTY5NTY5MjE2OS4wLjAuMA
https://treaties.un.org/Pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en%26_gl%3D1%2A54w05o%2A_ga%2AMTIwNTg5ODExNS4xNjk1NjkwNzM1%2A_ga_TK9BQL5X7Z%2AMTY5NTY5MDczNC4xLjEuMTY5NTY5MjE2OS4wLjAuMA
https://treaties.un.org/Pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en%26_gl%3D1%2A54w05o%2A_ga%2AMTIwNTg5ODExNS4xNjk1NjkwNzM1%2A_ga_TK9BQL5X7Z%2AMTY5NTY5MDczNC4xLjEuMTY5NTY5MjE2OS4wLjAuMA
https://treaties.un.org/Pages/ViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DXXI-10%26chapter%3D21%26clang%3D_en%26_gl%3D1%2A54w05o%2A_ga%2AMTIwNTg5ODExNS4xNjk1NjkwNzM1%2A_ga_TK9BQL5X7Z%2AMTY5NTY5MDczNC4xLjEuMTY5NTY5MjE2OS4wLjAuMA
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authority to negotiate and ratify international 
treaties, as a matter of policy it consults with the 
provinces and territories before ratifying treaties 
that touch on provincial or territorial jurisdiction 
(Barnett, 2021). Subnational involvement in the 
treaty ratification process facilitates effective 
domestic implementation and enforcement of 
the treaty at the subnational level (Barnett, 2021; 
Paquin, 2010). Generally, however, the ratifica-
tion process is at the national level and follows 
the following steps:

1. Initial review: After the negotiating states 
have agreed the terms of the treaty, but before 
signing, the treaty undergoes a review pro-
cess by relevant government departments 
of the state to indicate whether ratifying the 
treaty is plausibly beneficial to the state.

2. Signature: The state formally indicates its 
intention to sign the treaty, sometimes fol-
lowed by a signing ceremony.

3. Further legal scrutiny: The treaty under-
goes a second more extensive review process 
to ensure the treaty aligns with the national 
constitution and existing domestic policies 
and laws. While incompatibility with existing 
policies and laws may not lead to a refusal to 
ratify—as these may be revised (if necessary) 
to align with the treaty—where the terms of 
the treaty are incompatible with the constitu-
tion, ratification may be unlikely due to the 
fundamental nature of constitutional provi-
sions and the consequent difficulty of amend-
ing the constitution.

4. Consultation with subnational govern-
ments: In federal states, where the state’s 
practice includes consultation with subna-
tional governments, the state submits the text 
of the treaty to its subnational governments 
to obtain their views before ratification. This 
process may go hand in glove with step 3 
above.

5. Legislative approval: In states where legis-
lative involvement is required before ratifi-
cation, the treaty is submitted to the national 
legislature for approval to ratify. In other 
states where ratification is purely an execu-
tive act, the President or Prime Minister will 

simply ratify the treaty if satisfied with its 
provisions.

6. Domestic legislation: In some instances, 
states may need to amend existing legisla-
tion or develop new legislation to meet the 
treaty obligations. This is where substantial 
divergence occurs, as discussed below. Some 
states might not need to enact new legislation 
if existing laws already enable them to gen-
erally meet treaty obligations. However, for 
the MGR components of the treaty, it is likely 
that states’ existing laws (if any) will be 
insufficient to address the extensively negoti-
ated and innovative BBNJ MGR provisions.

7. Instrument of ratification: The state then 
submits an ‘instrument of ratification’ to the 
United Nations treaty depository.

8. Implementation, monitoring, enforce-
ment, and reporting: After the treaty comes 
into force, there is ongoing monitoring, con-
trol, enforcement, and reporting. Potentially, 
domestic legislative updates will be required 
to ensure continued compliance.

10.1.2  General Considerations 
for States Before Ratification

As part of a state’s legal scrutiny (step 3), prior 
to ratification, the following points, inter alia, 
should be considered, some of which may bring 
political and legal hurdles, briefly outlined 
below.

• States parties and non-parties to UNCLOS 
may sign and ratify this Agreement, 
along with regional economic integration 
organisations, as made clear in the BBNJ 
Agreement’s Articles 65 and 66. Article 6 
stipulates that the legal status of non-parties 
to UNCLOS or any other related agreements 
is not affected by ratifying this Agreement. 
Article 44, paragraphs 5 and 6, specify the 
dispute settlement options available to par-
ties of this Agreement that are not parties to 
UNCLOS. Thus, non-UNCLOS states can be 
parties to this Agreement and have mecha-
nisms for resolving disputes under it.

10 Considerations Concerning State Ratification of the BBNJ Agreement
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• Data management: With several articles of 
the treaty stipulating open sharing of data, 
states will need to build robust data manage-
ment systems (see Lawson et al., 2025).

• Intellectual property: The Agreement is 
silent on the implications for intellectual 
property rights and commercial interests 
more generally (see Brown, 2025).

• Polluter-Pays principle: Article 7(a) 
requires a state to be able to attribute liabil-
ity and costs to those responsible for pol-
lution, a task that will require international 
cooperation in waters outside of states’ 
jurisdictions and normal maritime domain 
awareness.

• Military exclusions: Article 10(3) excludes 
military activities from the MGR provisions 
related to utilisation, which raises certain 
questions for domestic jurisdictions where 
the line between military and government 
activities can be blurry.

• Biosecurity: Article 11(7) stipulates that 
activities should be conducted solely for 
peaceful purposes. Domestic legislation 
would have to set forth stringent measures to 
ensure biosecurity and prevent potential mis-
use of MGR.

• Rights of Indigenous Peoples are acknowl-
edged in the Preamble and Article 13. The 
treaty ensures that it does not diminish or 
extinguish the existing rights of Indigenous 
Peoples. States with indigenous communi-
ties might need to update their domestic laws, 
particularly if rights of Indigenous Peoples 
are not already fully recognised.

• Capacity building and technology transfer: 
The treaty recognises the need for capacity 
building, development, and transfer of marine 
technology to support developing states, both 
coastal and landlocked. Article 9(b) empha-
sises the importance of building capacity 
in countries where that capacity is lacking. 
Domestic policies would need to facilitate 
technology transfer according to Part V of 
the Agreement, as well as skill development, 
which might be viewed by some players as 
relinquishing a competitive and economic 
advantage.

• Jurisdictional issues: The Agreement per-
tains to areas beyond national jurisdiction 
(ABNJ). The ability of a state to enforce its 
domestic laws on its entities operating in 
international waters will need further elabo-
ration and agreements by all parties to the 
Treaty, especially if there are various nation-
alities involved in a given (research) cruise—
as is typically the case.

• Marine genetic resources (MGR): Of inter-
est here and discussed in more detail below, 
the significance of digital sequence informa-
tion on marine genetic resources of ABNJ is 
acknowledged in the Preamble and further 
detailed in Part II of the treaty, but opera-
tional details remain to be addressed (see 
Humphries, 2025; Rabone et al., 2025).

• Benefit sharing from MGRs: The fair and 
equitable sharing of benefits arising from 
MGRs with developing states, considering 
the special circumstances of small island 
developing states and least developed coun-
tries, also remains to be addressed (see 
Broggiato et al., 2025; Lavelle & Wynberg, 
2025).

• Common heritage of humankind principle 
(Article 7(b)), suggests that certain resources 
in ABNJ are the collective inheritance of 
humanity. Although not explicitly voiced in 
the Treaty, there is the possibility that this 
principle could be taken into consideration 
in the implementation of MGR provisions, 
though much will depend on future interpre-
tations and decisions taken by the Conference 
of Parties (COP). That MGRs in ABNJ could 
be the common heritage of humankind might 
challenge national norms of property and 
intellectual rights. However, given that this 
principle is also in UNCLOS Part XI, regard-
ing mineral resources of the Area, states may 
already have had some experience reconcil-
ing this principle with domestic legislation.

• Freedom of marine scientific research 
(Article 7(c)) as applied to ABNJ, should 
align with states’ national legislation. 
UNCLOS Part XII also speaks to this free-
dom, and therefore, it should not be particu-
larly challenging.
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generally will be on the agendas of the early 
COPs. It will in the interests of many states 
to be party to those early discussions; i.e. to 
have ratified the Agreement.

10.2  Domestic Obligations 
Regarding Marine Genetic 
Resources

Below is a brief summary of states’ obligations 
regarding MGRs in ABNJ, as outlined in the 
articles of the Agreement, and discussed else-
where in this volume. Readers are reminded that 
the signature (but not yet ratification) nonethe-
less obligates states to refrain from acts which 
would defeat the object and purpose of the treaty 
(Vienna Convention on the Law of Treaties, 
Article 18).

• Collection and use of MGRs: Article 11(4 
and 7) states that the collection of MGRs 
should respect the rights and interests of 
coastal states in accordance with UNCLOS, 
and no state can claim sovereignty over 
MGRs in ABNJ.

• Benefit humanity: Article 11(6) further 
states that activities with respect to MGR of 
areas beyond national jurisdiction are for the 
benefit of all humanity, particularly for the 
benefit of advancing the scientific knowledge 
and promoting the conservation and sustain-
able use of marine biological diversity.

• Notification and reporting: Article 12 
requires parties to notify the clearing house 
mechanism about collection of MGRs and 
provide reports detailing the geographical 
area of collection and other relevant data 
and information on the utilisation of MGR, 
including the BBNJ standardised batch iden-
tifier (see Chap. 14, this volume, Rabone 
et al. (forthcoming)).

• Access to traditional knowledge: Article 13 
stipulates that traditional knowledge associ-
ated with MGRs held by Indigenous Peoples 
and local communities shall only be accessed 
with their free, prior, and informed consent or 
approval and involvement.

• Burdens on small island and developing 
states: Article 25(3) recognises the need to 
not impose disproportionate burdens on small 
island developing states or least developed 
countries in implementing the treaty’s area-
based measures. How this will be operation-
alised remains to be determined.

• Environmental impact assessments: Part 
VI covers environmental impact assess-
ments including the participation of poten-
tially most affected states and stakeholders, 
including local communities and Indigenous 
Peoples (Article 31(1)(a)(iv)). However, the 
criteria by which such participation is to be 
evaluated remain to be determined. Article 
29 considers the relationship between the 
Agreement and environmental impact assess-
ment processes under relevant legal instru-
ments and frameworks and relevant global, 
regional, subregional, and sectoral bodies 
but does not consider its relationship with 
national legislation. EIA legislation is com-
mon in most countries but also varies widely. 
States’ harmonisation of domestic legislation 
with the treaty’s (yet to be established) EIA 
requirements could in some instances take 
time.

• Financial mechanism: Article 52(3) estab-
lishes a financial mechanism that includes 
a voluntary trust fund (Article 54(4a)), a 
‘special fund’ (Article 54(4b)), and a Global 
Environment Facility trust fund (Article 
54(4c)). The COP may also consider estab-
lishment of additional funds, as part of the 
financial mechanism, to support the conser-
vation and sustainable use of marine bio-
logical diversity of areas beyond national 
jurisdiction, to finance rehabilitation and 
ecological restoration of marine biological 
diversity of areas beyond national jurisdiction 
(Article 54(5)), which suggests that there is 
some acknowledgement that the three funds 
already established under the Agreement may 
not fully meet these needs. Eligibility for 
access to funding shall be open to developing 
States Parties on the basis of need (Article 
52(12)). How ‘need’ will be established, 
as well as the priorities of the funds more 
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• Article 12 (Notification on Activities): 
States are required to take measures to ensure 
that information is notified to the clearing 
house mechanism in accordance with the 
treaty. This would necessitate having the 
appropriate legislative and administrative sys-
tems in place by the time the clearing house 
mechanism is established.

• Article 13 (Traditional Knowledge): Parties 
should take measures to ensure that tradi-
tional knowledge associated with MGRs 
is accessed only with the free, prior, and 
informed consent or approval of Indigenous 
Peoples and local communities. This implies 
an immediate obligation, starting after ratifi-
cation and continuing as relevant situations 
arise.

• Article 14 (Fair and Equitable Sharing of 
Benefits): Parties shall take the necessary 
measures to ensure that benefits arising from 
activities with respect to MGRs by physical 
and juridical persons under their jurisdiction 
are shared in accordance with the Agreement. 
Assuming the state wishes to engage in 
MGR-related activities, an ongoing obliga-
tion to establish or adjust legislative or policy 
frameworks is required, which will be largely 
dictated by the timeliness of COP decisions 
on modalities and other details—a process 
which could take some years.

The above examples indicate that the Agreement 
anticipates States Parties to take the necessary 
legislative and policy measures in a manner and 
timeframe that supports its objectives, but that 
some of these changes will only become clear 
after the Conference of Parties (COP) starts to 
meet; i.e. after the Agreement enters into force. 
Ideally, states would begin preparing or adjust-
ing their legislative and administrative frame-
works as they move towards ratification and 
continue to adapt these frameworks as neces-
sary to remain in compliance with the treaty’s 
evolving modalities. However, as discussed 
further below, the reality is that most parties 
will not adopt all the necessary new legislation 
prior to their ratification, nor can they, because 
many of the MGR provisions are as yet still 

• Benefit sharing: Article 14(1) stipulates 
that all benefits arising from MGRs shall be 
shared in a fair and equitable manner and 
contribute to the conservation and sustainable 
use of marine biological diversity of areas 
beyond national jurisdiction (see Broggiato 
et al., 2025).

• Monetary benefits: Article 14(5) stipu-
lates that monetary benefits shall be shared 
through the financial mechanism (Article 
52), again for the conservation and sustain-
able use of marine biological diversity of 
areas beyond national jurisdiction. After the 
Agreement’s entry into force, developed 
parties shall make annual contributions to 
the special fund referred to in Article 52. 
However, the COP must decide on the modal-
ities for the sharing of these monetary bene-
fits, taking into account the recommendations 
of the access and benefit-sharing committee 
(Article 14(7)). These discussions are likely 
to be of broad interest to States Parties with a 
range of views.

• Review of monetary benefits: Article 14(10) 
further specifies that parties must assess mon-
etary benefits from the utilisation of MGRs 
on a biennial basis. The first review must take 
place no later than five years after the entry 
into force of the Agreement.

These provisions collectively underscore States 
Parties’ commitment to responsible management 
of MGRs, sharing of information, emphasising 
peaceful use, respect for indigenous rights, inter-
national cooperation, and fair and equitable ben-
efit sharing.

10.2.1  Timelines for Domestic 
Legislation

The treaty does not specify a timeline for when 
states must take legislative, administrative, 
or policy measures to implement the treaty. 
However, several articles imply that these 
measures should be implemented in a way that 
supports the objectives of the Agreement and 
facilitates compliance:
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noting that both of these are almost thirty years 
old (1994 and 1995, respectively) and that inter-
national norms and expectations have evolved, 
particularly concerning public participation and 
transparency (Ardron et al., 2014, 2023), which 
could take longer than in the past.

10.3.1  Part XI Agreement (1994)

In the Part XI Agreement, concerning deep-sea-
bed mining (DSM), there are substantive legisla-
tive obligations for states, particularly if they are 
interested in sponsoring or carrying out DSM, 
including: environmental safeguards, financial 
contributions, benefit sharing, reporting, and 
compliance.

The International Seabed Authority (ISA), 
which regulates DSM, requests States Parties to 
report on the status of their domestic legislation. 
In practice, however, reporting has been vari-
able and most States Parties had no legislation in 
place at the time of ratification, or indeed may 
still not, decades later. However, for sponsoring 
states involved in exploration, the situation is 
different; they generally passed specific domes-
tic legislation after the ISA approved exploration 
regulations, which was after they ratified the 
Agreement (Chen, 2020). Note the International 
Seabed Authority’s DSM exploration regula-
tions were first created for polymetallic nodules 
in 2000, polymetallic sulphides in 2010, and 
cobalt-rich ferromanganese crusts in 2012. The 
exploitation regulations are still under develop-
ment, as of 2024 (https://www.isa.org.jm/the-
mining-code/draft-exploitation-regulations/). 
For example:

• China consented to be bound by the 
Agreement in 1996 and passed the Law of the 
People’s Republic of China on Exploration 
for and Exploitation of Resources in the Deep 
Seabed Area in 2016 (Chen, 2020);

• Cook Islands’ accession to the Agreement 
was in 1996, and they passed the Seabed 
Minerals Act in 2009, which was revised in 
2019 and further amended in 2020 (https://
www.sbma.gov.ck/laws);

unclear. Notwithstanding that many countries 
have constitutional or legal requirements that 
necessitate bringing domestic laws in line with 
international agreements before ratification, 
these requirements appear to be interpreted 
in a variety of ways, as outlined below. States 
might update existing laws where they align 
already with the Agreement’s provisions before 
ratification, and work on new legislation and/
or more comprehensive revisions afterwards. 
States might choose a progressive approach, 
ratifying the Agreement to signal commitment 
while gradually developing the legal framework 
necessary for full compliance, as well as poli-
cies to guide implementation. For developing 
countries, legislative development might ben-
efit from international development assistance 
prior to ratification, but post-ratification could 
further benefit from access to the capacity build-
ing opportunities provided under the Agreement 
itself, suggesting that legislative work will con-
tinue post-ratification as well.

Deliberately waiting to change or signifi-
cantly amend laws provides a state time to 
respond to developments and clarifications 
that might emerge in the initial stages of the 
Agreement’s implementation, such as those 
agreed upon in the early COPs. However, wait-
ing too long may send the message that a 
state is not committed to fully implement the 
Agreement, leaving legal uncertainties that 
could send MGR-related research and develop-
ment (R&D), and associated investments and 
business elsewhere. On the other hand, acting 
proactively could establish a state as a world 
leader, help shape critical decisions of the early 
COPs, as well as encouraging the establishment 
of MGR R&D within its jurisdiction.

10.3  The Two UNCLOS 
Implementing Agreements

To get a sense of how BBNJ ratification may be 
carried out in practice by states, one can look 
to the two UNCLOS implementing agreements 
currently in force: the Part XI Agreement and 
the Fish Stocks Agreement. However, it is worth 
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old. Yet, like DSM, many states modified 
domestic legislation several years after ratify-
ing the United Nations Fish Stocks Agreement 
(UNFSA). Examples of these include:

Australia (ratified 1999): Fisheries Management 
Act of 1991 (https://www.legislation.gov.au/
Series/C2004A04237) was provided with min-
isterial direction in 2005 to, inter alia, revise 
catch limits in accordance with the requirements 
of the UNFSA (https://www.agriculture.gov.
au/agriculture-land/fisheries/domestic/harvest_
strategy_policy/2005_ministerial_direction_to_
afma).

Canada (ratified 1999): Fisheries Act (1985) 
has been revised numerous times, but recog-
nition of the application of a precautionary 
approach and an ecosystem approach, consistent 
with UNFSA, did not occur until 2019 (https://
laws-lois.justice.gc.ca/eng/acts/F-14/page-1.htm
l?txthl=ecosystem#s-2.5).

New Zealand (ratified 2001): Fisheries Act 
of 1996 governs the management of fisher-
ies resources, including straddling and highly 
migratory fish stocks. As part of several revi-
sions, five years later in 2001 the Act directly 
incorporated the UNFSA (as Schedule 1A; 
https:/ /www.legislation.govt.nz/act/pub-
lic/1996/0088/latest/DLM401101.html).

Norway (ratified 1996): has adapted its fisher-
ies management and inspection systems to align 
with UNFSA provisions. The country’s rewrit-
ten Marine Resources Act (2009; https://www.
fiskeridir.no/English/Fisheries/Regulations/The-
marine-resources-act) represents a paradigm 
shift in the management of Norwegian fisheries 
consistent with the objectives of the UNFSA 
(Gullestad et al., 2017).

USA (ratified 1996): While the USA has not 
ratified UNCLOS, it is a party to the UNFSA. 
The reauthorised Magnuson-Stevens Fishery 
Conservation and Management Act (2007; 
https://media.fisheries.noaa.gov/dam-migration/
msa-amended-2007.pdf) serves as the principal 

• Kiribati consented to be bound by the 
Agreement in 2003 and passed the Seabed 
Minerals Act in 2017 (https://www.fao.org/
faolex/results/details/en/c/LEX-FAOC177489);

• Nauru consented to be bound by the 
Agreement in 1996 and passed the 
International Seabed Minerals Act in 2015 
(http://ronlaw.gov.nr/nauru_lpms/files/acts/0c
a467c92b6467be3d58fa7ebc53ad8b.pdf);

• Singapore consented to be bound by the 
Agreement in 1994 and passed the Deep 
Seabed Mining Act in 2015 (https://sso.agc.
gov.sg/Act/DSMA2015);

• Tonga consented to be bound by the Agreement 
in 1995 and passed the Seabed Minerals 
Act in 2014 (https://ago.gov.to/cms/images/
LEGISLATION/PRINCIPAL/2014/2014-0008/
SeabedMineralsAct2014_3.pdf);

• The UK was an something of an exception in 
that it had previous legislation; it ratified the 
Agreement in 1996 and amended their exist-
ing Deep Sea Mining Act of 1981 with the 
Deep Sea Mining Act 2014 to give effect to 
the obligations under the Agreement (https://
www.legislation.gov.uk/ukpga/1981/53/con-
tents and https://www.legislation.gov.uk/
ukpga/2014/15/section/1).

Therefore, at first glance, ratification of the 
Part XI Agreement did not push states towards 
passing new legislation right away. Rather, the 
creation of domestic deep-seabed mining legis-
lation generally hinged on (a) whether the state 
was interested in becoming active under the 
Agreement, and (b) the readiness of the interna-
tional regulatory regime. It is also worth noting 
that some of the above states also made amend-
ments to other existing legislation, i.e. sections 
of their Environment, Tax, and other Acts as 
necessary to accommodate DSM components.

10.3.2  United Nations Straddling 
Fish Stocks Agreement (1995)

Unlike DSM, fisheries have been operating 
in one form or another for millennia, with leg-
islative roots sometimes more than a century 
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10.4  Relevant Examples Outside 
of UNCLOS

As is further discussed in Chap. 11 of this 
volume (Kachelriess et al., 2025), the BBNJ 
Agreement was negotiated in the context of 
existing agreements and frameworks. Article 5.2 
states that ‘the Agreement shall be interpreted 
and applied in a manner that does not under-
mine relevant legal instruments and frameworks 
and relevant global, regional, subregional and 
sectoral bodies and that promotes coherence 
and coordination with those instruments, frame-
works and bodies’. Here, we briefly explore 
three relevant treaties already in force, noting 
key mechanics of their operation which must not 
be undermined by the BBNJ Agreement when 
it enters into force and which furthermore offer 
lessons learned regarding implementation of 
MGR provisions.

10.4.1  The Convention 
on International Trade 
in Endangered Species (CITES)

The Convention on International Trade in 
Endangered Species (CITES; 1973, entered into 
force 1975) is among the most widely ratified 
multilateral agreements with 184 parties at the 
time of writing. Its objective is to regulate inter-
national trade in species of wild fauna and flora to 
ensure that it is not detrimental to their survival in 
the wild. It does so by putting in place a system 
of permits and certificates that national authori-
ties designated by parties are required to issue at 
certain steps along the international trade chain 
(https://cites.org/eng/disc/how.php) when trad-
ing species listed on CITES Appendices, which 
includes many marine species (Pavitt et al., 2021).

Relevant to BBNJ, CITES’ definition of 
international trade includes ‘introduction from 
the sea’, which in turn is defined as ‘transpor-
tation into a state of specimens of any species 
which were taken in the marine environment 
not under the jurisdiction of any state’ (CITES 
Convention, Article I (c) and (e)). ‘Specimen’ 

federal law for managing fisheries and was 
amended to better align with the UNFSA princi-
ple of ecosystem-based management (though the 
precautionary approach was not incorporated).

10.3.3  Possible Reasons for Slow 
Legislative Implementation 
of UNCLOS Agreements

As demonstrated above, the domestic legisla-
tion specifically aimed at meeting aspects of 
the other two UNCLOS implementing agree-
ments usually was enacted post-ratification—
sometimes several years later. This phenomenon 
could be due to a variety of overlapping factors, 
all of which may take longer than anticipated. 
For example, comprehensive legal scrutiny and 
public stakeholder consultations, which often 
precede legislative enactment, can be lengthy. 
Furthermore, drafting domestic legislation may 
require the involvement of multiple governmen-
tal departments and possibly even the formation 
of new administrative bodies.

In the meantime, it is not uncommon for 
states to use existing legislation, in instances 
where it does not explicitly contradict the 
Agreement, as a placeholder to temporarily 
meet obligations while new, more explicit revi-
sions are being developed, acting in good faith 
to bring its laws into full compliance with the 
Agreement over time. However, these ‘interim’ 
measures can stay in place longer than antici-
pated. As outlined above, there are always many 
unanswered questions about how a new treaty 
will be implemented. States could be reluctant to 
put efforts into detailed legislation too soon. The 
time lag between ratification and domestic leg-
islation can offer a state the flexibility to adapt 
to emerging best practices and to learn from the 
experiences of others. Finally, some states may 
simply see implementation of provisions related 
to activities in ANBJ (e.g. mining, fishing, or 
MGR discovery) as a low priority, until such 
time that the benefits, economic, or otherwise to 
the state are clearer.

https://cites.org/eng/disc/how.php
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and Agriculture Organisation (FAO) and CITES 
Secretariat jointly produced technical resources 
and capacity building material to support parties 
in translating CITES obligations in parallel and 
complementary to sectoral (fisheries) legislation 
Nakamura and Kuemlangan (2020). Also, the 
FAO Port State Measures Agreement (https://
www.fao.org/port-state-measures/en/) and 
related training material explicitly incorporate 
CITES requirements in its Port State inspection 
procedures (see FAO PSMA, Annex B, para-
graph d).

When transcribing the obligations from the 
BBNJ Treaty, in particular those of Part II, into 
national legislation, prospective parties can learn 
from the experience from the CITES community 
with the implementation of ‘introduction from 
the Sea’ in multiple ways:

• Include CITES when assessing existing rel-
evant domestic regulations or frameworks, 
and build on/learn from existing experience 
in implementing CITES’ Introduction from 
the Sea.

• Consider likely chains of custody scenarios 
when operationalising, in particular, the noti-
fication provisions, and consider when, how, 
and by whom information should be shared. 
(https://www.iddri.org/en/publications-and-
events/blog-post/trading-experiences-what-
can-global-ocean-treaty-learn-1970s).

• Ensure early consultation, awareness, and 
capacity building of relevant sectors and 
authorities to avoid unintended negative 
knock-on effects.

• Consider synergetic or mutually reinforcing 
instruments and their national implementa-
tion, such as the FAO Port State Measures 
Agreement.

10.4.2  The Nagoya Protocol, Under 
the Convention on Biological 
Diversity (CBD)

Regarding MGRs, the parallel legal frame-
work for national jurisdiction is the Nagoya 
Protocol on Access to Genetic Resources and 

is defined as any animal or plant, alive or dead, 
and for animals is further defined as ‘any readily 
recognisable part or derivative thereof’ (CITES 
Article I (b)). Further guidance on ‘readily rec-
ognisable’ adopted by the CITES COP clarifies 
that this ‘include[s] any specimen which appears 
from an accompanying document, the packaging 
or a mark or label, or from any other circum-
stances, to be a part or derivative of an animal 
or plant of a species included in the Appendices’ 
(CITES Resolution Conf. 9.6 (Rev. CoP19). 
This means that the collection of physical sam-
ples, including for marine genetic research, 
of CITES-listed species from areas beyond 
national jurisdiction already needs to follow 
CITES obligations.

CITES’ Conference of the Parties at its 16th 
meeting in 2013 adopted guidance (https://sdg.
iisd.org/commentary/guest-articles/cites-grow-
ing-role-in-international-shark-conservation/) in 
Resolution Conf. 14.6 (Rev.CoP16) that outlines 
different scenarios for chains of custody that 
involve introduction from the sea and how the 
issuance of CITES documents would work for 
each case. A subsequent survey by the CITES 
Secretariat in 2018 found that a limited number 
of parties were implementing the new guidance, 
while many reported still not fully implement-
ing the provisions (https://cites.org/sites/default/
files/eng/com/sc/70/E-SC70-34.pdf).

The patchy implementation and limited expe-
rience with CITES provisions applicable to 
specimens collected in areas beyond national 
jurisdiction have had unintended negative 
knock-on effects on work under other relevant 
arrangements, e.g. scientific assessments for the 
management of CITES-listed species conducted 
under Regional Fisheries Management organi-
sations (RFMOs; see e.g. https://www.iccat.int/
com2023/ENG/PLE_120_ENG.pdf) and has 
been identified as a priority challenge to resolve 
in order to improve coordination and syner-
gies between CITES and RFMOs. (https://www.
bmuv.de/fileadmin/Daten_BMU/Download_PDF/
Artenschutz/cites-rfmo_workshop_3_bf.pdf).

CITES’ experience however also highlights 
opportunities for complementarity and mutually 
reinforcing mandates. For example, the Food 

https://www.fao.org/port-state-measures/en/
https://www.fao.org/port-state-measures/en/
https://www.iddri.org/en/publications-and-events/blog-post/trading-experiences-what-can-global-ocean-treaty-learn-1970s
https://www.iddri.org/en/publications-and-events/blog-post/trading-experiences-what-can-global-ocean-treaty-learn-1970s
https://www.iddri.org/en/publications-and-events/blog-post/trading-experiences-what-can-global-ocean-treaty-learn-1970s
https://sdg.iisd.org/commentary/guest-articles/cites-growing-role-in-international-shark-conservation/
https://sdg.iisd.org/commentary/guest-articles/cites-growing-role-in-international-shark-conservation/
https://sdg.iisd.org/commentary/guest-articles/cites-growing-role-in-international-shark-conservation/
https://cites.org/sites/default/files/eng/com/sc/70/E-SC70-34.pdf
https://cites.org/sites/default/files/eng/com/sc/70/E-SC70-34.pdf
https://www.iccat.int/com2023/ENG/PLE_120_ENG.pdf
https://www.iccat.int/com2023/ENG/PLE_120_ENG.pdf
https://www.bmuv.de/fileadmin/Daten_BMU/Download_PDF/Artenschutz/cites-rfmo_workshop_3_bf.pdf
https://www.bmuv.de/fileadmin/Daten_BMU/Download_PDF/Artenschutz/cites-rfmo_workshop_3_bf.pdf
https://www.bmuv.de/fileadmin/Daten_BMU/Download_PDF/Artenschutz/cites-rfmo_workshop_3_bf.pdf
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example, the ongoing discussions on digital 
sequence information (DSI) include mechanisms 
on benefit-sharing and data governance deriv-
ing from the use of DSI that might be extended 
to DSI from MGR (draft summary of the 1st 
Meeting of the Open-Ended Working Group 
on DSI: https://www.cbd.int/doc/c/b3c5/e301/
e4cdc9663fb0001e5196ef8e/wgdsi-01-l-02-en.
pdf). Harmonising practices under the Nagoya 
Protocol and the BBNJ Agreement could 
encourage open and responsible data govern-
ance as well as clarify benefit-sharing options 
and modalities within and beyond national juris-
dictions. Whatever is ultimately decided, one 
can expect new national legislation for imple-
mentation of the CBD DSI provisions, which 
would set a precedent and could presumably 
be adapted for use under the BBNJ Agreement, 
when in force.

The Kunming-Montreal Global Biodiversity 
Framework (GBF; https://www.cbd.int/gbf), 
adopted in 2022, also falls under the CBD. The 
GBF Goal C Targets 13 and 15 deal with benefit 
sharing from the use of genetic resources and 
DSI that are found within national jurisdiction. 
Given that scientific surveys often collect sam-
ples from areas both within and beyond national 
jurisdiction within one survey, the implemen-
tation of the GBF also has implications for the 
implementation of the BBNJ Treaty, where 
administrative harmonisation would again be 
beneficial.

Academia and ABS practitioners have long 
criticised the ABS system under the Convention 
on Biological Diversity and the Nagoya Protocol 
on its effectiveness for adhering to its objec-
tives (Laird et al., 2020; Prathapan et al., 2018). 
Implementation of the Nagoya Protocol by 
some states, for example Brazil, has hindered 
biodiversity research activities, which has 
necessitated further revision of national legisla-
tion. The literature has been debating whether 
ABS, as an international legal framework aim-
ing at building trust-based relationships under 
the principles of fairness and equity between 
the developing and developed countries, is cur-
rently achieving any more than the bureau-
cratisation of rights over genetic resources 

the Fair and Equitable Sharing of Benefits 
Arising from their Utilisation (Nagoya Protocol, 
2010, entered into force 2014) under the 1992 
Convention on Biological Diversity (CBD). 
This Agreement, currently with 142 ratifica-
tions, covers genetic resources within national 
jurisdictions, including marine genetic resources 
(https://www.cbd.int/abs/nagoya-protocol/sig-
natories/). While many species’ ranges trav-
erse national boundaries, it is where individual 
genetic resources are accessed that determines 
the access and benefit-sharing (ABS) legislation 
that applies. Because many marine scientific 
research activities collect across areas within 
and beyond national jurisdiction (Rabone et al., 
2019), it would be beneficial for states to har-
monise the administrative frameworks regulat-
ing such collections, to the extent possible, in 
order to minimise duplication and confusion due 
to similar obligations of the BBNJ Agreement, 
the Nagoya Protocol, and provisions under 
UNCLOS (e.g. Article 248, Duty to provide 
information to the coastal state). However, the 
legal distinction between bilateral arrangements 
made under national jurisdiction of the coastal 
state (e.g. benefit-sharing agreements) and 
BBNJ would remain distinct.

Similar to the implementing agreements 
under UNCLOS discussed above, the Nagoya 
Protocol is also experiencing significant periods 
of time between ratification by states and the 
adoption of processes and procedures. In many 
cases, new legislation is required. Translating 
an international treaty into national legislation 
requires understanding and managing inconsist-
encies, as well as clarifying terms with uncer-
tain meanings. An example of this is the term 
‘utilisation’, the meaning of which is ambigu-
ous (the EU, for example, understands research 
in the absence of development to be classified 
as ‘R&D’ while others might consider both ele-
ments to be necessary to qualify an action as 
‘utilisation’).

While the Nagoya Protocol’s implemen-
tation is of relevance for MGR found within 
national jurisdictions, related developments 
under the CBD are of further pertinence for 
areas beyond national jurisdictions as well; for 

https://www.cbd.int/doc/c/b3c5/e301/e4cdc9663fb0001e5196ef8e/wgdsi-01-l-02-en.pdf
https://www.cbd.int/doc/c/b3c5/e301/e4cdc9663fb0001e5196ef8e/wgdsi-01-l-02-en.pdf
https://www.cbd.int/doc/c/b3c5/e301/e4cdc9663fb0001e5196ef8e/wgdsi-01-l-02-en.pdf
https://www.cbd.int/gbf
https://www.cbd.int/abs/nagoya-protocol/signatories/
https://www.cbd.int/abs/nagoya-protocol/signatories/
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instruments dealing with the utilisation of 
genetic resources to build internal (i.e. secre-
tariat) as well as external capacity. Similar to 
approach to benefit-sharing mechanisms above, 
this also illustrates the need for harmonisation 
of approach and alignment across different UN 
fora, as far as is practical.

10.5  Concluding Remarks

Ratification of the BBNJ Agreement signals a 
Party’s willingness to comply with its provi-
sions, including those on MGR, but does not 
require that all its national legislation is read-
ied prior to ratifying (though this may be a 
requisite of the state itself). Indeed, looking 
towards the other two UNCLOS implementing 
agreements, few states had relevant legislation 
prepared at the time of their ratifications. Often 
a lag occurred of about a decade between the 
date of ratification and significant legislative 
revisions. The speed of legislative development 
can depend on many factors, largely driven by 
the state’s interest (or lack thereof) in becom-
ing active under the treaty, and the maturity 
of the accompanying international legal and 
policy regime, upon which national legisla-
tion can be built. Given that most of the pro-
cedures and modalities associated with MGRs 
(discussed in Part I in this volume) are yet to 
be established, states may have little choice 
but to develop their laws progressively, starting 
with enabling legislation and working down 
into regulatory detail when implementation 
becomes clearer—perhaps several years later. 
In the meantime, review of existing legisla-
tion that might be impacted can be performed, 
and drafting of enabling legislation can still 
be undertaken, including provisions that allow 
for, inter alia:

• Recognition of the Polluter-Pays principle.
• Recognition of the common heritage of 

humankind principle.
• Peaceful use of MGR from ABNJ, without 

sovereign claim.

and procedural rights that should allow for a 
smooth and meaningful exercise of these rights 
(Ruiz Muller, 2018; Pauchard, 2017; Sirakaya, 
2022; Wynberg, 2023). The inability to quan-
tify or fully recognise or even ascribe relevance 
to the non-monetary benefits also poses chal-
lenges (Pauchard, 2017; Prathapan et al., 2018; 
Rabone et al., 2019). The implementation of the 
BBNJ Agreement could learn from these experi-
ences. Awareness of the requirements and active 
engagement by the scientific community along-
side stakeholders is a key first step (see Chap. 
14, this volume, Rabone et al. ).

10.4.3  The Plant Treaty

International Treaty for Plant Genetic Resources 
for Food and Agriculture (Plant Treaty) is rel-
evant to the BBNJ Agreement in that its objec-
tives include the conservation and sustainable 
use of (plant) genetic resources and the fair and 
equitable sharing of the benefits arising out of 
their use (Plant Treaty, Article 1.1). Both trea-
ties include benefit sharing through a centralised 
institution and a benefit-sharing fund (BBNJ 
Agreement, Articles 11 and 51; Plant Treaty, 
Article 13). To date, the Plant Treaty has been 
brought into effect via the establishment of a 
multilateral legal framework among providers 
and users (Plant Treaty, Article 10.2.). Through 
the use of specialised contracts (Standard 
Material Transfer Agreements or SMTAs), the 
treaty relies on already existing international and 
domestic legal frameworks for the interpreta-
tion and enforcement of the SMTAs. However, 
the SMTA model has received criticisms related 
to its design and effectiveness in generating 
benefits, as well as efficacy as a binding con-
tract (e.g. Tvedt, 2021). The Governing Body of 
the Plant Treaty has for the past ten years been 
considering an enhancement of the multilat-
eral SMTA system, with the aim of effectively 
responding to these critiques (https://www.fao.
org/3/nn605en/nn605en.pdf). The ongoing work 
under the Plant Treaty to develop a ten-year 
capacity building strategy also illustrates the 
growing shared need across various international 

https://www.fao.org/3/nn605en/nn605en.pdf
https://www.fao.org/3/nn605en/nn605en.pdf
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of marine technology (e.g. UNCLOS Article 
144). However, as discussed here, the legal 
foundation of the fourth pillar, MGR, is less 
well established nationally or internationally. 
As evidenced by the other chapters in this vol-
ume, much remains to be determined. Therein, 
the BBNJ Agreement represents a significant 
advancement of international law, and argu-
ably one of the strongest reasons for states to 
ratify it; or alternatively, for states to shy away! 
Regardless, future States Parties understand-
ably will be cautious to commit their national 
laws and policies with regard to MGRs, until 
certain details become clearer. Parties will need 
to apply an incremental and adaptive approach, 
which may begin before their ratification of the 
Agreement, and will continue beyond.
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Abstract

The BBNJ Agreement, including its access 
and benefit-sharing provisions for marine 
genetic resources and digital sequence infor-
mation, was negotiated against the backdrop 
of an existing tapestry of international law. 
Considerations of potential future interactions 
with other relevant instruments, frameworks, 
and bodies have shaped parts of the BBNJ 
Agreement and such interactions will play an 
important role in its future successful imple-
mentation. This chapter discusses the BBNJ 
Agreement’s general approach to regime 
interaction, highlights several instruments, 
frameworks, and bodies of particular rele-
vance to the BBNJ negotiations and the future 

implementation of the BBNJ Agreement, and 
explores concrete scenarios and possible chal-
lenges of future regime interactions.

Keywords

Biodiversity · Marine genetic resources · 
Access and benefit sharing · Digital sequence 
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11.1  Introduction

On 19 June 2023, UN Member States adopted 
the new Agreement under the United Nations 
Convention on the Law of the Sea on the con-
servation and sustainable use of marine bio-
logical diversity of areas beyond national 
jurisdiction (BBNJ Agreement), following over 
two decades of discussions, including over 
five years in formal negotiations. Through the 
BBNJ Agreement, UN Member States sought to 
address gaps in the United Nations Convention 
on the Law of the Sea (UNCLOS), specifically 
in four areas (see UN General Assembly docu-
ment A/66/119, 2011):

• Marine genetic resources, including ques-
tions on the sharing of benefits;
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lot of attention was paid, in particular, to future 
interactions with the Convention on Biological 
Diversity (CBD) framework (Scholz et al., 
2021).

The fact that the BBNJ regime will inter-
act with other regimes is not a new phenom-
enon to international governance nor unique to 
the BBNJ case. Literature has dealt with issues 
of regime overlap and interplay largely under 
the term “regime complexity”, which refers to 
the landscape of overlapping and interlinked 
legal and institutional arrangements that govern 
specific issue areas (Alter & Raustiala, 2018). 
Regime complexity in international governance 
can create specific outcomes and presents both 
challenges and opportunities for global govern-
ance, with literature suggesting both positive 
and negative implications. On the one hand, the 
division of governance across various institu-
tions can lead to regulatory conflicts, reduced 
effectiveness in global cooperation, and inequal-
ities due to forum-shopping, a practice where 
actors strategically choose advantageous forums 
(Gehring & Faude, 2013, Gomez-Mera et al., 
2020). Legal studies emphasize potential con-
flicts in legal rules and inconsistencies (Davis, 
2009; Raustiala & Victor, 2004). On the other 
hand, political science perspectives highlight the 
benefits of such complexity, including increased 
flexibility, adaptability, and pooling of exper-
tise (Keohane & Victor, 2011; Lesage & van de 
Graaf, 2013). Institutional literature suggests 
synergies and functional divisions of labour 
between regimes, fostering competition that can 
lead to structured responsibilities and enhanced 
cooperation effectiveness (Conca, 2007; Pratt, 
2018). Ultimately, the impact of regime com-
plexity hinges on its dynamic evolution and 
the strategic interactions of states and non-state 
actors across institutions, potentially signalling 
normative progress in global governance (Faude 
& Große-Kreul, 2020; Kelley, 2009).

In the BBNJ Agreement, States set out the 
general approach to regime interactions in Article 
5.2, which provides that “the Agreement shall 
be interpreted and applied in a manner that 
does not undermine relevant legal instruments 
and frameworks and relevant global, regional, 

• measures such as area-based management 
tools, including marine protected areas;

• environmental impact assessments; and
• capacity-building and the transfer of marine 

technology.

which are now reflected as Parts II-V of the 
BBNJ Agreement.

This chapter will focus on Part II: “Marine 
genetic resources (MGRs), including the fair 
and equitable sharing of benefits” and will 
discuss past and (likely) future interactions 
between the BBNJ Agreement and other access 
and benefit-sharing (ABS) systems. It will high-
light several of the other instruments and bod-
ies that States considered when negotiating the 
BBNJ Agreement and that will be relevant for 
its future implementation and discuss specific 
likely interactions. This is particularly impor-
tant in the context of monetary benefit shar-
ing for digital sequence information (DSI). 
Incompatibilities between different benefit-
sharing systems for DSI could cause significant 
challenges and potentially high costs for imple-
mentation as well as create the risk of double 
payment for users that process large amounts of 
DSI during R&D potentially falling under mul-
tiple instruments (Halewood et al., 2023). It will 
close with some considerations for future dis-
cussions in BBNJ and other fora.

11.2  The BBNJ Agreement’s 
General Provisions 
on Regime Interaction

The BBNJ Agreement was negotiated against 
the backdrop of an existing tapestry of interna-
tional agreements and other negotiation pro-
cesses (Langlet & Vadrot, 2023a), some of 
which have the potential of overlapping man-
dates or scope. It is therefore no surprise that the 
question of how the BBNJ Agreement will inter-
act with other such frameworks was very pre-
sent in the lead up to and during the final BBNJ 
negotiation session. In the context of the provi-
sions on marine genetic resources, DSI, and the 
fair and equitable sharing of benefits thereof, a 
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subregional, and sectoral bodies and that pro-
motes coherence and coordination with those 
instruments, frameworks and bodies”. This text 
presents a compromise between the proposals 
championed by different groups of States: “does 
not undermine the competencies of”—which 
only looks at competencies for the provision to 
apply—and “does not undermine the effective-
ness of”—which would have shifted the test to 
the actual functioning and implementation of the 
relevant provisions. The constructive ambiguity 
of the compromise language makes it likely that 
both ideas will remain influential when Parties 
discuss the implementation of the provisions at 
future BBNJ CoPs, which could then take prag-
matic decisions on a case-by-case basis.

This more or less soft—depending on future 
practice—guidance on the applicability of the 
BBNJ Agreement is then counter-balanced in 
Article 8.2 which sets out that “Parties shall 
endeavour to promote, as appropriate, the 
objectives of this agreement when participating 
in decision-making under other relevant legal 
instruments, frameworks, or global, regional, 
subregional or sectoral bodies”.

11.3  Relevant Other Instruments 
and Bodies, with a Focus 
on Other ABS Frameworks

11.3.1  United Nations Fish Stocks 
Agreement and Regional 
Fisheries Bodies

The general approach to regime interactions in 
the BBNJ Agreement was to a significant degree 
shaped by States’ considerations of how the 
BBNJ Agreement would or would not interact 
with its sibling UNCLOS implementing agree-
ment, the Agreement for the Implementation of 
the Provisions of the United Nations Convention 
on the Law of the Sea of 10 December 1982 
relating to the Conservation and Management 
of Straddling Fish Stocks and Highly Migratory 
Fish Stocks (UN Fish Stocks Agreement) and 
the related regional fisheries bodies, in particular 

in the context of Part III of the BBNJ Agreement 
on area-based management tools, including 
marine protected areas (MPAs) (Langlet & 
Vadrot, 2023a, 2023b).

However, the concern that the provisions of 
Part II of the Agreement on MGRs could also 
negatively affect fishing or fishing-regulated 
activities is evident in the explicit exclusion of 
“fishing-regulated under relevant international 
law and fishing-related activities” and “Fish 
or other living marine resource known to have 
been taken in fishing or fishing-related activi-
ties from ABNJ, except where such fish or 
other marine resources are regulated as utiliza-
tion under this part” in Article 10.2 a) and b) of 
the BBNJ Agreement respectively. While the 
intent of this exclusion was clear to the nego-
tiators, potential ambiguities and loopholes have 
already been highlighted and additional guid-
ance by the BBNJ Conference of the Parties 
(CoP) may be necessary to achieve the original 
intent (Humphries, 2025). The second half of 
the second exclusion (“except where such fish 
or other marine resources are regulated as utili-
zation under this part”) explicitly opens up the 
possibility that the provisions of Part II of the 
BBNJ Agreement, including the notification 
and monitoring provisions, could apply to fish 
or other marine resources under specific cir-
cumstances. Where this would be the case, the 
implementation of the provisions would need to 
be done in a manner that “does not undermine” 
regulations of relevant regional fisheries bodies.

11.3.2  World Trade Organization—
Agreement on Trade-Related 
Aspects of Intellectual 
Property Rights (TRIPS)

The link between intellectual property (IP) and 
BBNJ and its combination of private rights over 
the results of innovation and creativity and the 
potential public benefit from using these results 
is explored in Chap. 9 of this book (Brown, 
2025). Chapter 9 also considers the BBNJ nego-
tiations’ engagement with the availability of 

11 Marine Genetic Resources and Digital Sequence Information …
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nutrition; there must, however, be consistency 
with the TRIPS agreement in respect of the steps 
taken by States (TRIPS arts 7, 8).

11.3.3  CBD and Nagoya Protocol

Both past and recent discussions under the 
framework of the 1992 CBD were highly impor-
tant in shaping the BBNJ Agreement and poten-
tial future interactions, in particular with regard 
to DSI, and will remain an important issue in the 
operationalization of the BBNJ Agreement.

The Nagoya Protocol on Access to Genetic 
Resources and the fair and equitable sharing of 
benefits arising from their utilization (Nagoya 
Protocol)1 is a 2010 supplementary agreement 
to the CBD which aims to provide a transpar-
ent legal framework for the fair and equitable 
sharing of benefits arising out of the utilization 
of genetic resources. Critics have argued that the 
Nagoya Protocol's bureaucratic complexity has 
prevented the fair and equitable utilization of 
genetic resources and rather hindered scientific 
research, innovation, and exchange, particularly 
noting the complexity caused by each country 
having its own unique system for benefit sharing 
(Prathapan et al., 2018). While the mandate of the 
CBD is distinct from the BBNJ mandate in terms 
of its geographical scope, States and stakeholders 
have frequently referenced developments within 
the CBD, highlighting the advantage and the 
opportunity to harmonize both systems to a certain 
degree. References largely expressed the need to 
“learn from Nagoya”, e.g. avoiding the repetition 
of unintended consequences of the CBD’s Nagoya 
Protocol for the BBNJ ABS provisions or referred 
to the issue of DSI. Furthermore, the same genetic 
resources can often be found both within and 
beyond national jurisdiction, which means that 
having two entirely separate systems may create 
undesirable incentives to “forum shop”.

patents over MGRs and ongoing discussions 
on the disclosure of origin in patents at World 
Intellectual Property Organization (WIPO) in 
the context of genetic resources and traditional 
knowledge and previous discussions in respect 
of disclosure of origin at WTO. The position 
under the Agreement on Trade-Related Aspects 
of Intellectual Property Rights (TRIPS), which 
is part of the WTO Agreement, is particularly 
important in relation to access and benefit shar-
ing. WTO members are to require that patent 
applications shall disclose the invention “in a 
manner sufficient clear and complete” so that it 
can be carried out by a person skilled in the art 
(TRIPS art 29). This obligation can be a very 
practical form of non-monetary benefit sharing: 
once the patent has expired, everyone can ben-
efit from and use the information in the patent, 
but even during the patent term that information 
can be used as a base for other work, provided 
such work does not infringe on the IP of the pat-
ent owner. There are, however, frequent disputes 
about whether there has actually been sufficient 
disclosure in a patent (see e.g. Kirin-Amgen V 
Hoechst, 2005, R Regeneron Pharmaceuticals 
Inc v Kymab Ltd UKSC 27, 2020). In a simi-
lar vein, there are debates regarding whether or 
not scientists actually do engage with patents, 
including because of challenges in carrying out 
searches of patent databases and because patents 
are written using language more geared to law-
yers and the scope of the patent, than to benefit-
ing other scientists (Oulette, 2017).

Further, even during the patent term, some 
national laws have restricted exceptions to the 
rights conferred, enabling others to make use 
of the invention (say for research) during the 
patent term. The opportunity to increase ben-
efit sharing, however, depends on countries’ 
choice (TRIPS art 30, Brown, 2025). A base 
upon which States might choose to do this lies 
in TRIPS’ objectives and principles provisions, 
which engage with the fact that IP rights sit in 
a wider landscape. This refers to the mutual 
advantage of producers and users of technologi-
cal knowledge, social and economic welfare, 
balancing rights and obligations, and adopting 
measures necessary to protect public health and 

1 The Nagoya Protocol was adopted by CBD CoP10 on 
29 October in Nagoya, Japan. It entered into force on 12 
October 2013. At the time of writing of this manuscript 
(June 2024) it has 141 Parties.
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discussions in decision 15/9 in December 2022 
(CBD/COP/DEC/15/9). Among other things, 
this decision:

• Affirmed the need for a fair and equitable 
sharing of benefits derived from the utiliza-
tion of DSI on genetic resources (Art. 2).

• Acknowledged the impracticality of track-
ing and tracing all DSI on genetic resources 
(Art. 5).

• Listed a set of principles, inter alia, including 
that the solution should generate more costs 
than benefits, not hinder research and inno-
vation, and support open science principles, 
which a benefit-sharing mechanism should 
meet (Art.9).

• Identified that the monetary and non-monetary 
benefits […] should principally support the 
conservation and sustainable use of biological 
diversity, benefiting, among others, Indigenous 
peoples and local communities (Art. 10).

• Resolved to create […] a multilateral ben-
efit-sharing mechanism concerning the use 
of DSI on genetic resources, including of a 
global fund (Art. 16).

A deepening understanding of the technical and 
logistical complexity of R&D with DSI, made 
possible through several commissioned studies 
and pandemic-induced informational webinars, 
played a role in facilitating debates on multilat-
eral or hybrid approaches for DSI, in contrast 
to purely bilateral approaches (see e.g. CBD, 
2022b and reports referenced therein). The 
broader context of benefit sharing and the com-
plexity of R&D processes when using DSI also 
served as a justification for the exploration of 
decoupled payment approaches.

In the BBNJ context, the timing of CBD 
decision 15/9 (CBD, 2022a) both caused and 
solved problems. When the first session of IGC5 
was suspended in August 2020, negotiators had 
achieved a breakthrough in principle with regard 
to monetary benefit sharing, but the inclu-
sion of DSI in that regime was unclear (IISD/
ENB, 2022). While acknowledging that deci-
sions made in other fora did not automatically 
translate to the BBNJ context, many Parties and 

Although it may be difficult to approximate 
the exact influence that the Nagoya Protocol 
experience exerted on the BBNJ negotiations, it 
appeared to have strongly informed some of the 
options and arguments that were put forward by 
States or discussed informally. During the 5  ses-
sions of the Intergovernmental Conference (IGC) 
and online dialogues, States made reference to 
the Nagoya Protocol on 88 occasions, often-
times highlighting its original intent, e.g. the 
fair and equitable sharing of genetic resources 
while also raising sensitivity to potential unin-
tended consequences (Langlet & Vadrot, 2023a, 
2023b, Langlet et al., 2024). Such reference to 
the Nagoya Protocol was often made by pro-
ponents of a bureaucratically light ABS system 
noting that the high seas were not under the sov-
ereignty of any State that would necessitate gran-
ular approaches to ABS as is necessary under the 
CBD, in which each individual country can exer-
cise sovereignty as it sees fit. In February 2024 
during a seminar, Dr. Thambisetty, who served 
as a technical advisor to the G77 chair, remarked 
that regrets about the design and regulatory bur-
den of the Nagoya Protocol were “a ghost” in the 
BBNJ negotiations and that the desire to “not go 
there again was very strong” (Thambisetty, 2024).

More recently, DSI has emerged as a criti-
cal discussion in various international fora, 
in particular in the CBD and also BBNJ. One 
of the DSI-related concerns during the BBNJ 
negotiations was how DSI could or should be 
defined, e.g. what sort of biological or genetic 
data and information should be classified as 
DSI and how arising benefits should be shared, 
particularly when DSI can easily be shared and 
accessed globally without any physical transfer 
of genetic material (see also Broggiato et al., 
2025). For some stakeholders, the idea of track-
ing and tracing DSI through the value chain 
was perceived to likely generate either more 
costs than benefits (Scholz et al., 2022, Langlet 
& Dunshirn, 2023) or to trigger avoidance 
behaviour if BBNJ compliance or benefit-shar-
ing mechanisms are more complex than under 
other instruments.

At its 15th Conference of the Parties, 
the CBD made significant advances in its 

11 Marine Genetic Resources and Digital Sequence Information …
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harmonized system might have the substantial 
benefit of not having to distinguish between 
CBD and BBNJ origins when accessing and 
sharing DSI while leaving the option for interna-
tional bodies to evaluate monetary benefit shar-
ing for different types of DSI separately.

One area in which the BBNJ Agreement gets 
out “ahead” of the CBD is by requiring a notifi-
cation system from the utilization of DSI—with-
out clarifying what DSI is, what kind of DSI 
utilization would trigger notification (beyond 
publications) and whether if these notifications 
on DSI connect to benefit sharing itself. During 
the 2022–24 intersessional period, CBD Parties 
begin to develop the new multilateral mecha-
nism and might or might not look to the BBNJ 
system to evaluate compatibility and harmoniza-
tion between the two systems.

11.3.4  FAO Plant Treaty and WHO 
Pandemic Influenza 
Preparedness Framework

Besides the CBD and the Nagoya Protocol, the 
BBNJ framework would ideally also align with 
other international ABS systems on specific 
types of genetic resources, namely under the 
International Treaty on Plant Genetic Resources 
for Food and Agriculture (‘Plant Treaty’) and 
the WHO’s Pandemic Influenza Preparedness 
(PIP) framework in order to ensure legal cer-
tainty and reduce avoidance behaviour or 
competition for users among these various 
frameworks. These specialized frameworks were 
originally developed to address physical genetic 
resources with potential overlaps to genetic 
resources being sourced from ABNJ. Current 
discussions about extending these frameworks 
to DSI also have important implications for 
BBNJ and, more generally, for ideas to establish 
harmonized ABS systems on DSI across legal 
contexts.

The ABS instrument under the Plant Treaty, 
adopted in 2001, was originally designed to pro-
tect farmers’ intellectual property rights about 
conserving, improving, and making available 
plant genetic resources for food and agriculture 

stakeholders argued that not explicitly referenc-
ing DSI in the BBNJ Agreement following the 
CBD decision would be regressive (see e.g. 
Oldham et al., 2023).

On the other hand, the CBD decision allevi-
ated significant negotiation burden for BBNJ 
negotiators and supplied some clarifications. It 
was also significant that the decisions recognize 
that a strict track and trace system, as had been 
proposed in the BBNJ context prior to IGC5, 
may not be the most practical way to achieve 
traceability of all DSI (see Langlet & Dunshirn, 
2023). The decision also included the idea that 
monetary benefits “should, in particular, be 
used to support the conservation and sustain-
able use” of biodiversity (CBD/COP/DEC/15/9, 
paragraph 10), an important compromise that 
BBNJ Agreement Art. 14 (5) codifies in stricter 
form (“shall be used”). This opened the door for 
many developed countries to agree to monetary 
benefit sharing for a specific purpose, namely 
the implementation of the BBNJ Agreement 
itself. Further, the CBD decision contained ele-
ments that the BBNJ negotiators could consider 
to draw from; deciding on the matter of benefit 
sharing without first defining DSI (a “non-def-
inition approach”) (Thambisetty et al., 2023), 
which the BBNJ Agreement also followed, and a 
list of principles.

While the actual functioning of the CBD’s 
multilateral benefit-sharing framework for 
DSI is yet to be substantiated, with work cur-
rently ongoing (see e.g. CBD, 2023), the BBNJ 
Agreement includes the option to align with 
the mechanism to potentially be established for 
DSI under the CBD at a later stage in Article 
14.7 and 14.9. These provisions specify that 
monetary benefit-sharing provisions currently 
in the text will be reviewed biannually, with the 
first review to take place no later than five years 
after the entry into force. The CoP can then 
adopt other modalities for the benefit-sharing 
mechanism (see also Broggiato et al., 2025). In 
doing so, the text specifies, the CoP should be 
mutually supportive of and adaptable to other 
ABS mechanisms, a clear link to CBD’s mul-
tilateral benefit-sharing framework for DSI, 
and an opportunity to align the two systems. A 
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does not apply to specific types of genetic 
resources for which other international ABS 
instruments exist (Nagoya Protocol art 4.4.; 
Humphries et al., 2021a, 2021b). This article 
likely applies to the Plant Treaty and PIP frame-
work and indeed the EU Regulation 511/2014 
implementing the Nagoya Protocol explicitly 
exempts its users from the Nagoya Protocol if 
accessing GR through these instruments (Lawson 
et al., 2020.). It is unclear how the BBNJ treaty 
will be integrated into this system of general 
(CBD and Nagoya Protocol) and specialized 
(Plant Treaty and PIP framework) ABS frame-
works. It may be argued that BBNJ cannot and 
need not fall under the exemption for specialized 
frameworks of the Nagoya Protocol, as no simi-
lar sovereign rights exist in the BBNJ context. In 
any case, it will be important to consider how to 
avoid “duplicate obligations” for access and ben-
efit sharing across different legal contexts.

Maybe the most important overlaps between 
the BBNJ Agreement, the Plant Treaty, and the 
PIP framework are again the governance of DSI 
(referred to as “genetic sequence data” under the 
latter) (Aubry et al., 2022; Lawson et al., 2020). 
As previously discussed for DSI benefit sharing 
under the future CBD multilateral framework, 
relevant DSI is to a large extent stored in the 
same international databases, making it a rel-
evant yet complicated task to design a harmo-
nized system across those various legal contexts.

11.3.5  International Seabed 
Authority

Within the “family” of UNCLOS and its 
implementing agreements, to which the BBNJ 
Agreement belongs, another existing example 
of a benefit-sharing system is the International 
Seabed Authority (ISA). This was set up in Art. 
156 of UNCLOS, to organize and control activi-
ties in the area (UNCLOS Art. 157). The Area is 
defined as “the seabed and ocean floor and sub-
soil thereof beyond the limits of national juris-
diction” (UNCLOS Art 1.1 (1)). UNCLOS sets 
out that the area and its resources are the com-
mon heritage of [hu]mankind (UNCLOS Art. 

(FAO, 2019). This instrument is designed as a 
multilateral framework and built around pre-
negotiated (i.e. non-editable by either users or 
providers) standard material transfer agree-
ments that define access and benefits to be 
shared upon use of such resources (Rabitz, 
2017). Even though the Commission on Genetic 
Resources for Food and Agriculture (CGRFA) 
has published guidelines in regard to aquatic 
genetic resources (e.g. aquacultures), no legal 
obligations similar to the farmer’s rights provi-
sion have been decided on so far (FAO, 2019). 
Interactions between the BBNJ treaty and the 
FAO system may nevertheless come to matter if 
genetic resources from ABNJ are used for agri-
cultural purposes (aquatic or terrestrial such as 
kelp farming or aquaculture). Additionally, inter-
actions between these two frameworks may also 
take the form of information sharing—the FAO 
is specifically mentioned under BBNJ Article 51 
as one of the relevant international cooperation 
partners for its clearing-house mechanism.

Similarly to the Plant Treaty, the WHO intro-
duced a multilateral ABS mechanism based on 
standard material transfer agreements for pan-
demic influenza virus samples in 2011 (Rourke, 
2019). This framework ensures the global shar-
ing of virus material through the WHO’s Global 
Influenza Surveillance and Response System 
while guaranteeing the return of benefits derived 
from such sharing, including vaccines and antivi-
rals. However, it remains disputed to what extent 
the framework actually fulfils its purpose, particu-
larly on the benefit-sharing aspects which essen-
tially trade access to pathogens as a bargaining 
chip for medical countermeasures which for many 
seems fundamentally flawed (Rourke, 2019). 
Furthermore, as the PIP framework is limited to 
pandemic influenza strains only, it has a very nar-
row scope. However, for BBNJ discussions, the 
PIP model is the basis for broader discussions on 
Pathogen Access and Benefit Sharing under the 
currently negotiated WHO Pandemic Preparedness 
CA + Agreement, which could have a much 
broader material scope, theoretically overlapping 
with microbial organisms found also in ABNJ.

When it comes to interrelations between the 
existing ABS frameworks, the Nagoya Protocol 
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jurisdictional scope does not apply to MGRs in 
ABNJ, Humphries et al. (2021a, 2021b) discuss 
examples where national ABS laws may nev-
ertheless cover MGRs from ABNJ. The BBNJ 
Agreement does not provide a specific mecha-
nism to address such potential overlaps at the 
outset other than the generic guidance on its 
relationship with other agreements. The CoP in 
deciding on future modalities of benefit sharing 
(Article 14.7), and the access and benefit-shar-
ing committee in making recommendations, are 
to take into account that the benefit-sharing pro-
visions “should be mutually supportive of and 
adaptable to other access and benefit-sharing 
instruments”. (Art 14.9).

It is worth noting that (most) non-monetary 
benefits are not exhausted by being shared via 
multiple obligations and the monetary benefit 
sharing for the initial period after the entry into 
force will be decoupled from individual access 
and utilization events, rendering the practical 
implications of an overlap minimal. This would 
change if different modalities for monetary ben-
efit sharing that were in some way coupled to 
access and utilization events were to be adopted 
under Article 14.7 in the future. In this context, 
it will also be important to consider any poten-
tial loophole arising from the fact that countries 
may be party to the BBNJ but not to other inter-
national agreements.

Another relevant scenario occurs when 
organisms are cosmopolitan across multiple 
legal contexts—for instance, if specifically 
valuable bacteria would be found in a deep-sea 
hydrothermal vent ecosystem in ABNJ and simi-
lar properties would be later found in another 
jurisdiction either during the same cruise or a 
completely separate cruise. Would there be any 
requirements for users to stick to the original 
ABS procedures under BBNJ or be free to pick 
and choose the arrangements that are most suit-
able for them? If the former, how would Parties 
monitor compliance with this provision by natu-
ral or juridical persons under their jurisdiction? 
This problem has also been discussed in the 
CBD context, and so far no clear solutions have 
been found (Jaspars et al., 2021).

136) and that activities in the Area are to benefit 
[hu]mankind as a whole (UNCLOS Art. 140.1). 
This includes the equitable sharing of financial 
and other economic benefits derived from such 
activities (UNCLOS Art 140.2).

The provisions of UNCLOS for the Area 
(Part XI) and the corresponding implementing 
agreement of 1994 clearly focus on the min-
ing of resources, defined as “all solid, liquid or 
gaseous mineral resources in situ in the Area 
at or beneath the seabed, including polymetal-
lic nodules” (UNCLOS Art. 133), but there has 
been a longstanding argument which regime 
would apply to resources of the  Area more 
broadly, including marine genetic resources 
(see Humphries, 2025; Milicay, 2007). 
Regardless of a future resolution of that debate, 
it is well recognized that even if the regime of 
the Area were to apply, neither UNCLOS nor 
the 1994 implementing agreement included 
any provisions that would give the ISA a spe-
cific role in the operationalization of such an 
interpretation.

Given that, contrary to the above, the BBNJ 
Agreement’s scope explicitly includes MGR 
in ABNJ and an operationalization of fair and 
equitable benefit sharing for such resources, it 
seems logical and likely that the benefit-sharing 
systems of the ISA and BBNJ would not over-
lap—with the former covering benefits from 
mineral resources from the Area and the latter 
covering marine genetic resources from both the 
high seas and the Area.

11.4  Specific Scenarios 
and Possible Challenges

Concrete scenarios in which genetic resources 
traverse various jurisdictions and legal contexts 
should be considered when assessing interac-
tions between the BBNJ Agreement and other 
ABS frameworks. This includes, for instance, 
cases when researchers collect MGRs from 
ABNJ but use them (e.g. analysing, storing, or 
processing) in a country that regulates genetic 
resource use under its jurisdiction indepen-
dently of resource origin. While the CBD’s 
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in the BBNJ Agreement, see Chap. 4 (Muraki 
Gottlieb et al., 2025).

The BBNJ compromise on benefit shar-
ing can therefore be interpreted as a hard-won, 
careful balance and many delegations and stake-
holders will likely want to take great care not 
to upset that balance going forward when con-
sidering the interrelation with other bodies and 
agreements.
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Data Management and the ‘BBNJ 
Standardized Batch Identifier’ 
Under the BBNJ Agreement
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Abstract

This chapter addresses two innovations in the 
BBNJ Agreement—the ‘“BBNJ” standard-
ized batch identifier’ (BBNJ Identifier) and 
the data management plan (DMP). The BBNJ 
Identifier is a means to link information about 
the subject matter of the BBNJ Agreement—
marine genetic resources (MGRs) and digital 
sequence information on MGRs (DSI)—back 
to reporting on usage, to enable transparency 
and equitable benefit sharing. DMPs out-
line processes and standards for data crea-
tion, access, ownership, management and 
storage, and the roles and responsibilities 
of stakeholders where data is derived from 
MGRs and associated DSI. Both require-
ments are important to fulfilling the BBNJ 
Agreement obligation that MGR data are 
Findable Accessible Interoperable and 
Reusable, or FAIR. This chapter outlines the 

BBNJ Agreement obligations and the areas 
that will require further input as the agree-
ment develops into practice, with direction 
from the subsidiary bodies: the Conference 
of the Parties (COP); the Scientific and 
Technical Body (STB), and the Access and 
Benefit-Sharing Committee (ABSC). It pro-
vides legal perspectives and context on the 
data requirements in relation to other relevant 
legal frameworks. The chapter concludes that 
the BBNJ Identifier and DMPs can contribute 
to modalities for the sharing of the benefits 
arising from the use of MGRs and DSI that 
are mutually supportive of, and adaptable to 
other access and benefit-sharing instruments.

Keywords

BBNJ agreement · Marine biodiversity 
beyond national jurisdiction · BBNJ 
standardized batch identifier · Data 
management plans · Marine genetic 
resources · Digital sequence information

12.1  Introduction

The Agreement under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond National 
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databases (where practicable) on access to MGR 
and DSI (articles 12(1), (2), (5), (7) and (8)). 
The BBNJ Identifier in the BBNJ Agreement 
has a range of functions, including providing a 
digital link between the notification information 
about MGRs and DSI and details about where 
they are housed—the publicly accessible reposi-
tories and databases (article 14(3)). Additional 
and/or alternative future modalities for the shar-
ing of monetary benefits from the utilization 
of MGRs (and DSI) will be determined by the 
COP upon recommendations by the Access and 
Benefit-Sharing Committee (ABSC). The BBNJ 
Agreement text does not explicitly assign a role 
for the BBNJ Identifier to link information con-
cerning the use of traditional knowledge associ-
ated with MGRs (or DSI) in ABNJ (article 13), 
although it is likely to be a role that the ABS 
Committee, the STB and BBNJ Agreement COP 
will investigate.

The aim of this chapter is to offer legal inter-
pretations and perspectives on the DMP and 
BBNJ Identifier obligations under the BBNJ 
Agreement. This chapter provides legal context 
and background to the later Chap. 14 (Rabone 
et al., 2025) that explores practical consid-
erations for the holders of MGRs and DSI of 
ABNJ (such as scientists and research institu-
tions) to align their practices with the intent 
of the DMP and BBNJ Identifier obligations 
under the BBNJ Agreement. It builds on the 
interpretation of information-sharing require-
ments outlined in Chap. 5 (notification system) 
(Humphries et al., 2025), Chaps. 6  and  13 
(benefit-sharing obligations) (Broggiato et al., 
2025; Lavelle & Wynberg, 2025), and Chap. 
7 (monitoring and transparency obligations) 
(Langlet et al., 2025). These jurisdictional issues 
will include consideration and compliance with 
the overlapping obligations under the United 
Nations’ Convention of Biodiversity (CBD) 
and its Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the 
Convention on Biological Diversity (Nagoya 
Protocol) that provide a framework for access 
and benefit sharing (ABS) of MGRs within 
national jurisdiction (Kachelriess et al., 2025). 

Jurisdiction (BBNJ Agreement) establishes a 
regime for notification and benefit sharing of 
marine genetic resources (MGRs) and digi-
tal sequence information on MGRs (DSI) of 
Areas Beyond National Jurisdiction (ABNJ) 
(A/CONF.232/2023/4 articles 9–16; see also 
UNCLOS, parts VII and IX). This chap-
ter focuses on two requirements in the BBNJ 
Agreement that represent legal innovations that 
are generally not seen in other treaties—specific 
reference to the use of a unique identifier and 
to data management plans (DMP). A DMP is ‘a 
living document for a research project, which 
outlines data creation, data policies, access and 
ownership rules, management practices, man-
agement facilities, and equipment, and who 
will be responsible for’ data management (see, 
e.g., Australian Research Data Commons). The 
information from the DMP must be included 
in the pre-collection notification and updated 
where necessary in the post-collection notifica-
tion (article 12(2)(j)); 12(5)(d)). A DMP is also 
required for third-party access to MGRs and 
DSI under the ‘utilization’ notification (arti-
cle 12(8)(d)). Monitoring and transparency of 
‘activities’ is achieved through notifications 
as aggregate reporting to the Clearing-House 
Mechanism (CHM) using ‘“BBNJ” standardized 
batch identifiers’ (BBNJ Identifier hereafter; 
articles 12(7) and 16(1)). These identifiers are to 
be ‘automatically generated’ upon prior notifica-
tion to the CHM (article 12(3)). Little is known 
about how the (undefined) BBNJ Identifier will 
work in practice, but it will be used ‘according 
to procedures adopted by the Conference of the 
Parties (COP) as recommended by the access 
and benefit-sharing committee’ (article 16(1)).

The BBNJ Identifier is essentially a tool for 
linking information about the subject matter of 
the BBNJ Agreement—MGRs and DSI—to 
reporting mechanisms via the CHM. Contracting 
Parties are required to implement the necessary 
legislative, administrative, or policy measures to 
ensure that information is notified to the CHM 
upon three triggering events—pre-collection of 
in situ MGRs (when the CHM issues the BBNJ 
Identifier), post-collection, and ‘utilization’ of 
MGRs, as well as reporting by repositories and 
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It draws from lessons learned for the data eco-
system from other agreements like the Food and 
Agriculture Organization of the United Nations’ 
(FAO) International Treaty for Plant Genetic 
Resources for Food and Agriculture (Plant 
Treaty) and the World Health Organization of 
the United Nations’ (WHO) Pandemic Influenza 
Preparedness Framework (PIP Framework).

The chapter is structured as follows: 
Sect. 12.2 outlines the subject matter and 
activities that the DMP/BBNJ Identifier is 
seeking to capture. Section 12.3 discusses 
the BBNJ Identifier in context of other rel-
evant legal frameworks with reference to ter-
minology and definitional considerations, and 
Sect. 12.4 suggests how the BBNJ Identifier 
system requirements may be operationalized 
from an international governance point of view. 
Section 12.5 offers some insights into what the 
BBNJ Agreement envisages as the purpose and 
content of DMPs. The chapter concludes that 
the BBNJ Identifier and DMPs can contribute to 
modalities for the sharing of the benefits arising 
from the use of MGRs and DSI on MGR that are 
mutually supportive of, and adaptable to other 
access and benefit-sharing instruments.

12.2  What is Being Identified, 
How and Why? The Function 
of the BBNJ Identifier 
as Intended by Negotiators

The digitization of biodiversity data, including 
for MGRs and associated data including DSI, 
is progressing rapidly, and there is an urgent 
need to preserve linkages between these data 
to improve the chain of provenance (origin) 
and the assembly of large datasets for biodiver-
sity research (Guralnick et al., 2015; Rabone 
et al., 2023a, 2023b). A resolution is to use 
recognizable, persistent, globally unique, and 
stable identifiers to link the data (Guralnick 
et al., 2015 p. 134). The BBNJ Identifier (and 
DMP) requirements are important for fulfill-
ing the BBNJ Agreement obligation that MGR 
data are Findable, Accessible, Interoperable, 
and Reusable, or FAIR (Wilkinson et al., 2016). 

Labelling or tagging objects (e.g., a sample, 
a document) is critical for scientific and man-
agement (administration) endeavours so that 
objects can be traced, and associations can be 
made between objects. The purpose of the BBNJ 
Identifier is to associate the collected samples/
materials from ABNJ with aggregate reports 
and the outputs of utilization as one information 
point for the benefit-sharing regime (see arti-
cles 12(8), 14(7) and 16(1); Humphries, 2025). 
For this purpose, the BBNJ Identifier is a label 
that distinguishes a collection of (or a batch of) 
samples (or materials) collected on a particular 
cruise from other cruises and links related infor-
mation. There are two elements to this purpose. 
First, a unique identifier that distinguishes the 
object from all other objects by a unique sign 
or symbol. Secondly, a description about the 
uniquely identified object that facilitates other 
aspects of the uniquely identified object to be 
searched so that it can be identified and grouped, 
and importantly, linked with all the related 
objects/associated information, e.g., ecological 
data, sequence results, patents, or licences. The 
key data requirement for a physical MGR sam-
ple and its associated information such as DSI is 
that they remain linked or associated with each 
other (see Rabone et al., 2019). MGR and infor-
mation including DSI are distinct, but intrinsi-
cally linked entities.

First, what is being identified? The BBNJ 
Agreement defines MGRs very broadly as ‘any 
material of marine plant, animal, microbial, or 
other origin containing functional units of hered-
ity of actual or potential value’ (article 1(8)). It 
does not define DSI, nor does it define ‘sam-
ple’ (consistent with the CBD, see Sect. 12.3; 
Chap. 3, Humphries, 2025). The definition 
indicates that samples are physical materials 
as opposed to intangible materials, but this is a 
question for resolution by the COP. The adop-
tion of a distinct DSI terminology, ‘marine 
genetic resources and digital sequence infor-
mation on marine genetic resources’ (emphasis 
added) (articles 9–12 and 14–16) confirms that 
information (DSI) is distinct to the physical 
materials (MGRs). The phrase ‘digital sequence 
information’ (DSI) arose in discussions in the 
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means following the sample through each step 
from collection to research, development, and 
commercialization, while traceability means 
being able to find the origin of the sample from 
a later step (see Jaspars et al., 2021). Blockchain 
was proposed as a possible pathway for imple-
menting track and trace (Morgera et al., 2020) 
although the feasibility, desirability, and scien-
tific necessity for such a scheme have been ques-
tioned (Oldham et al., 2023; Scholz et al., 2022). 
The Plant Treaty’s approach to monitoring 
attempts to track biological resources through 
the R&D process (see Sect. 12.3). Yet, time and 
financial resources for true track and trace infra-
structure are disproportionate to the expected 
financial benefits from their use (Humphries 
et al., 2021a; Oldham et al., 2023; Scholz et al., 
2022). A clear complexity is the use of DSI, 
which is not often subject matter under national 
ABS laws and can often be obtained through 
open access databases and used independently 
from the physical resources (see Lawson et al., 
2020 pp. 19–26). The Conference of the Parties 
to the CBD (CBD COP) recognized that ‘track-
ing and tracing of all digital sequence infor-
mation on genetic resources is not practical’ 
(CBD/COP/DEC/15/9 2022 para. 5). The CBD 
COP has established an Ad Hoc Open-ended 
Working Group on Benefit Sharing from the 
Use of Digital Sequence Information on Genetic 
Resources to advice on these matters (CBD/
COP/DEC/15/9 2022 para. 18).

The requirement for aggregate reports indi-
cates the BBNJ Identifier is intended to be a 
traceability end-user system, rather than track 
and trace. Parties ‘must ensure that repositories, 
to the extent practicable, and databases under 
their jurisdiction prepare, on a biennial basis, 
an aggregate report on access to’ MGR and DSI 
‘linked to their “BBNJ” standardized batch iden-
tifier, and make the report available to the’ ABS 
Committee (article 12(7)). This aggregate report 
is linked to the sharing of monetary payments, 
the additional and/or alternative future modali-
ties of which will be decided by the BBNJ 
Agreement COP, but, for example, may include 
a tiered fee ‘based on a diversified set of indica-
tors measuring the aggregate level of activities 

CBD and Nagoya Protocol forum (UNEP/
CBD/COP/13/25 para. 321 and Decision 
XIII/16 (para. 1); see also CBD/COP/14/14 p. 
172 (Decision 14/20)). DSI has also been dis-
cussed at forums including the Plant Treaty and 
the PIP Framework (see, e.g., Lawson et al., 
2020). The 2022 Conference of the Parties 
to the CBD adopted the Kunming-Montreal 
Global Biodiversity Framework (GBF) (CBD/
COP/DEC/15/4 para. 1 and Annex) where the 
phrase has been reframed as ‘digital sequence 
information on genetic resources’ (CBD/COP/
DEC/15/9; see also CBD/COP/DEC/15/4 para. 
2(e)). However, the term DSI was undefined in 
the CBD forum as a ‘placeholder’ (CBD/DSI/
AHTEG/2018/1/4 Annex, para 1; see also CBD/
DSI/AHTEG/2020/1/3). The usage of this term 
in the BBNJ Agreement (and non-definition) 
was undoubtedly necessary to reach agreement 
as there is still no consensus about what DSI is, 
including DSI, and whether there is a consistent 
meaning across different forums with the CBD 
and Nagoya Protocol forum using the terminol-
ogy ‘digital sequence information on genetic 
resources’ (see, e.g., CBD/COP/DEC/15/9). 
Both the BBNJ Agreement and GBF now appear 
to use this term as a ‘definition’ and no longer 
as a ‘placeholder’ even though there is recogni-
tion of ‘divergent views’ about the scope of DSI 
(CBD/COP/DEC/15/9 Preamble).

There are several clues in the evolution of 
the BBNJ Agreement text to indicate that the 
intent of drafters for the BBNJ Identifier was a 
light touch, centrally issued machine-readable 
identifier capable of linking information about 
uses of MGR of ABNJ, including end uses, 
for a range of purposes including aggregate 
reports. However, the form it may take could 
evolve as technologies develop, for example, 
the use of artificial intelligence technologies. 
During the preparatory committee work and the 
Intergovernmental Committee meetings, there 
was considerable discussion about whether 
traceability or track and trace mechanisms 
might be applied to MGRs linking the collec-
tion to all the subsequent research and develop-
ment (R&D) and commercialization (see Chap. 
6 Broggiato et al., 2025). Tracking and tracing 
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Thambisetty (2023) (see Tur de la Concepción, 
2024 p. 4). In this model:

1. A cruise leader makes a straightforward noti-
fication under the Treaty.

2. A batch identifier … is automatically gener-
ated to accompany samples and is linked to 
appropriate use under the Treaty.

3. The batch identifier is included in existing 
biodiversity information systems.

4. The batch identifier is included in the outputs 
of scientific research, and data on its use can 
be retrieved through automated means in sci-
entific, taxonomic, publication, and patent 
databases.

5. Companies gain legal certainty under the 
Treaty and may use the identifier in support 
of marketing and advertising.

6. It becomes possible to automate the devel-
opment of indicators on marine genetic 
resources and digital sequence information 
on genetic resources under the Treaty.

7. A range of flexible monetary benefit-sharing 
measures organized around payment tiers are 
enabled by the use of the identifier’ (Oldham 
& Thambisetty, 2023 pp. 1–2).

Whether these features will be adopted by the 
BBNJ Agreement remains unclear as the batch 
identifiers are to be automatically generated by 
the CHM (article 12.3) according to the mech-
anism that will be determined by the COP (see 
A/CONF.232/2023/4, articles 15.3(d) and 51). 
What is established is that the BBNJ Identifier 
will be issued as part of the pre-collection noti-
fication, which includes information about 
where the materials and data will be deposited 
(article 14.3). In this way, the BBNJ Identifier 
is findable and accessible and could be used to 
generate aggregate reports. Different datasets 
will have the identifier associated with them so 
that they can be linked. There will be no need 
for the metadata from pre-collection, post-col-
lection, and ‘utilization’ events to be recorded 
with every data deposition if it is already avail-
able elsewhere—the BBNJ Identifier could con-
nect them. For example, a record in the Global 
Biodiversity Information Facility (GBIF) can 

by a Party’ (article 14(7)(c)). This means that an 
aggregate report will not report on the use that 
has been made of a specific MGR, but only pro-
vides some indication on how MGRs and, where 
practicable, DSI have been ‘accessed’ from a 
repository or database within jurisdiction of a 
Party (article 12(7)), which might then be used 
to determine potential financial contributions to 
the multilateral fund.

The intention for a light touch system is indi-
cated by the decision to accommodate existing 
scientific practices. Earlier drafts of the BBNJ 
Agreement text appeared to use the term iden-
tifier in the sense of a legal identifier used for 
administrative purposes, rather than a unique 
identifier associated with a specimen gener-
ally used for scientific purposes (Rabone et al., 
2019). Broggiato et al. (2018) proposed a noti-
fication system requiring data already collected 
by scientists and a unique identifier to be asso-
ciated with each notification to keep track of 
cruise information and samples collected. Early 
drafts of the BBNJ Agreement text suggested 
the use of a unique identifier for individual 
MGRs (e.g., A/CONF.232/2019/6 draft article 
13(3)(a)). Humphries et al. (2021a) suggested 
that the cruise code as a bulk collection identi-
fier would align better with scientific practice 
than usage of a (separate) legal identifier and be 
more practical than identifiers for each MGR. 
As an illustration, one water sample may con-
tain thousands of organisms, and all may even-
tually receive identifiers as they are identified/
worked on; however, each MGR will be linked 
back to the collection information, i.e., a ‘one-
to-any’ relationship whereby the sample origin 
can always be traced. Therefore, it is the collec-
tion identifier that is relevant/needed in terms of 
the BBNJ requirements. The success and cred-
ibility of the BBNJ Identifier depends on the 
ability therefore to identify samples and associ-
ated information, including DSI, that are derived 
from the original cruise collections without hav-
ing to track each iteration of the MGRs and their 
associated information.

The language and system of the ‘batch’ iden-
tifier adopted during ICG5 appears to have been 
based on a model proposed by Oldham and 
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The Plant Treaty in contrast has developed 
a Digital Object Identifier (DOIs) scheme to 
address the need for unique identifiers that facil-
itate links between the physical plant samples 
(genetic resources) to information about those 
samples, with agreed identifiers and descriptive 
metadata (see Alercia et al., 2018) coordinated 
through a Global Information System (GLIS) 
(see Plant Treaty, article 17; see Lawson, 2015; 
Lawson et al., 2019). The key elements of the 
GLIS are that it facilitates linkages between 
existing systems neither replacing nor duplicat-
ing their functionality, provides for DOIs appli-
cable to all types of plant samples/materials 
and DOIs created for other systems, and its use 
is voluntary (Alercia et al., 2018 pp. 1–2). The 
functionality of the GLIS is facilitated through 
the data forms recommended (Alercia et al., 
2018 pp. 14–25) and guidelines on the use of 
DOIs (Plant Treaty Secretariat 2017).

In a further contrast, the PIP Framework 
specifically provides for a traceability mecha-
nism to ‘track in real time’ the receipt and 
transfer of materials within the WHO system 
(‘Influenza Virus Traceability Mechanism’) 
(PIP Framework, article 5.3.1). However, this 
does not follow the materials outside the WHO 
system (such as private pharmaceutical compa-
nies) where there is only a requirement to report 
material transfers to WHO (PIP Framework, 
article 5.4.2 and Annex 2 (para 4.4)). These out-
side entities are encouraged to deposit ‘genetic 
sequences’ and associated data in public domain 
or public access databases such as GenBank of 
the International Nucleotide Sequence Database 
Collaboration (INSDC; PIP Framework, article 
5.2.2), where they would necessarily be assigned 
an accession number that is an unique identifier 
for each deposited sequence (Lawson & Rourke, 
2016; Rohden et al., 2020).

These systems also vary in terms of uptake. 
Multiple issues have been identified with 
usage of the CBD’s IRCC and ABSCH Unique 
Identifier system, including lack of uptake and 
challenges in traceability given the identifier is 
not machine readable (see Rabone et al., 2019; 
Rohden et al., 2020; Scholz et al., 2022). To 
date, there have only been 5065 IRCCs with 

contain data on samples and their taxonomy, 
while the International Nucleotide Sequence 
Database Collaboration (INSDC) can contain 
the DSI. If both have the same BBNJ Identifier, 
it will be the link that connects this informa-
tion. The INSDC Bioproject system works in 
a similar way (see Humphries et al., 2021a pp. 
12–14). The identifiers need to be unique so that 
the object associated with that identifier can be 
located and ‘links to relevant global, regional, 
subregional, national and sectoral clearing-
house mechanisms and other gene banks, reposi-
tories, and databases’ (article 51.3(c)). Table 
12.1 shows the type of information on MGR 
activities that will be associated with the BBNJ 
Identifier. One unknown is to whom the BBNJ 
Identifier will be issued. This will hinge on who 
is responsible for the pre-collection notification. 
While this could be any number of actors, from 
the Party to the BBNJ Agreement, to the project 
funders, it is likely to be the principal investiga-
tor, i.e., the cruise or autonomous uncrewed ves-
sel lead (see Chap. 5 Humphries et al., 2025).

12.3  The BBNJ Identifier in the 
Context of Relevant Legal 
Frameworks

Identifiers are also present in other forums for a 
governing access and benefit sharing of biologi-
cal resources. The CBD and Nagoya Protocol 
have a monitoring and compliance framework 
that includes an Internationally Recognized 
Certificate of Compliance (IRCC) system 
(Nagoya Protocol, article 17), the ABS Clearing 
House (ABSHCH) (CBD, article 18(3); Nagoya 
Protocol, article 14) and checkpoints (Nagoya 
Protocol, article 17(1)). The IRCC includes a 
unique identifier (‘ABSCH Unique Identifier’) 
for the certificate associated with the subject 
matter or genetic resources covered by the certif-
icate (Nagoya Protocol, article 17(4)). The main 
purpose of the IRCC, however, is to confirm sat-
isfaction of the requirements for prior informed 
consent and mutually agreed terms (Nagoya 
Protocol, article 17(4)), and not necessarily the 
physical materials (see Humphries et al., 2021a).
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Table 12.1  Information to be provided to the clearing-house mechanism that is associated with the ‘“BBNJ” stand-
ardized batch identifier’

Article Information obligation

12(3) Unique ‘“BBNJ” standardized batch identifier’ (automatically generated)

12(2)(a) The nature and objectives under which the collection is carried out, including, as appropriate, any 
programme(s) of which it forms part

12(2)(b) The subject matter of the research or, if known, the marine genetic resources to be targeted or 
collected, and the purposes for which such resources will be collected

12(2)(c) The geographical areas in which the collection is to be undertaken

12(2)(d) A summary of the method and means to be used for collection, including the name, tonnage, type 
and class of vessels, scientific equipment and/or study methods employed

12(2)(e) Information concerning any other contributions to proposed major programmes

12(2)(f) The expected date of first appearance and final departure of the research vessels, or deployment 
of the equipment and its removal, as appropriate

12(2)(g) The name(s) of the sponsoring institution(s) and the person in charge of the project

12(2)(h) Opportunities for scientists of all States, in particular scientists from developing States, to be 
involved in or associated with the project

12(2)(i) The extent to which it is considered that States that may need and request technical assistance, in 
particular developing States, should be able to participate or to be represented in the project

12(2)(j) A data management plan prepared according to open and responsible data governance, taking 
into account current international practice

12(5)(a) The repository or database where digital sequence information on marine genetic resources is or 
will be deposited

12(5)(b) Where all marine genetic resources collected in situ are or will be deposited or held

12(5)(c) A report detailing the geographical area from which marine genetic resources were collected, 
including information on the latitude, longitude, and depth of collection, and, to the extent availa-
ble, the findings from the activity undertaken

12(5)(d) Any necessary updates to the data management plan

12(6) Identifying information that samples and DSI on MGR in repositories or databases under their 
jurisdiction can be identified as originating from Areas Beyond National Jurisdiction (to the 
extent practicable)

12(7) Information on access to MGRs and DSI in repositories, to the extent practicable, and databases 
for the purpose of the aggregate report to the access and benefit-sharing committee

12(8)(a) Where the results of the utilization, such as publications, patents granted, if available and to the 
extent possible, and products developed, can be found

12(8)(b) Where available, details of the post-collection notification to the Clearing-House Mechanism 
related to the marine genetic resources that were the subject of utilization

12(8(c) Where the original sample that is the subject of utilization is held

12(8)(d) The modalities envisaged for access to marine genetic resources and digital sequence information 
on marine genetic resources being utilized, and a data management plan for the same

12(8)(e) Once marketed, information, if available, on sales of relevant products and any further develop-
ment

14(2)(d) Information contained in the notifications and ‘“BBNJ” standardized batch identifiers’ in publicly 
searchable and accessible forms

15(4)(c) Any information required by the decisions taken by the Conference of the Parties

16 Reporting requirements under the monitoring and transparency mechanism may include informa-
tion associated with the BBNJ Identifier

12 Data Management and the ‘BBNJ Standardized Batch Identifier …
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7  and  11 of this collection—Langlet et al., 
2025, Kachelriess et al., 2025). From a mon-
etary benefit perspective, it focuses on aggregate 
reports to show that X (MGR) and Y (DSI on 
MGR) came from an activity Z (cruise/autono-
mous underwater vehicle or AUV) for the pur-
pose of benefit sharing and transparency, rather 
than tracking and tracing through the pipeline. 
The aggregate report does not allow for direct 
traceability (product Y came from MGR X). 
However, data that has the BBNJ Identifier can 
be traced back to the collection activity and the 
full cruise report will give exact location and 
environmental data for each MGR collected 
(Table 12.2).

12.4  How Could the BBNJ 
Identifier System 
Requirements Be 
Operationalized from an 
International Governance 
Viewpoint?

Much of the detail about how BBNJ Identifiers 
will work in practice is yet to be determined 
by the input of the subsidiary bodies. The deci-
sion to adopt BBNJ Identifiers is the first step. 
The next steps will require the ABSC and STB 
to develop guidelines, modalities, and protocols 
for BBNJ Identifiers and their uses to deliver on 
their objectives and adopted by the COP (arti-
cles 15 and 16(1)). The BBNJ Agreement pre-
sents a linear vision of science—from collection 
to utilization and commercialization—but the 
reality is vastly different (as outlined in Chap. 
14 Rabone et al., 2025) and input from these 
bodies will be crucial for practical implementa-
tion. In terms of operation, the idea is that the 
BBNJ Identifier will be automatically generated 
by the CHM during the pre-collection notifica-
tion (article 12(3)). Then it will link the pre-col-
lection notification to the post-collection update 
about the precise location of the original collec-
tion and current location of the MGRs and DSI, 
i.e., where they are housed (articles 12(5) and 
(6)). It will link this information to any subse-
quent notification concerning ‘utilization’ of 

ABSCH Unique Identifiers recorded by the 
ABSHCH (as of May 2024), with most involv-
ing non-commercial research and representing 
records from very few of the CBD’s and Nagoya 
Protocol’s Contracting Parties (see Avilés-
Polanco et al., 2019). In contrast, the Plant 
Treaty adopted DOIs under a voluntary arrange-
ment encouraging the use of these identifiers 
with newly minted DOIs of each new iteration 
of plant material, such as the project seed from 
a cross, and all coordinated through a GLIS 
facilitating linkages between existing data-
base systems (see, e.g., Plant Treaty Secretariat 
2017; see also Alercia et al., 2018). Exploiting 
plant materials has a well-understood pipeline 
from the seedbank through R&D (plant breed-
ing) to an economic product (an improved plant 
variety) that can in most cases be easily tracked 
and traced, and yet the monetary benefits are 
meagre, even though the non-monetary ben-
efits are considerable (see, e.g., López Noriega 
et al. 2019 pp. 823–829). This probably reflects 
the voluntary nature of monetary benefit shar-
ing where the commercialized improved plant 
varieties only have monetary benefits when their 
further uses are restricted, such as intellectual 
property protected. The DOIs, however, have 
attracted popular support among plant breed-
ers where, to date, 1.4 million DOIs have been 
assigned and the GLIS provides information 
about those records including links to related 
information in other databases, publications, or 
projects (IT/GB-10/23/11 para. 7).

There is no doubt that utilizing genetic 
resources through R&D has delivered all sorts 
of benefits, although it is also clear that these 
benefits have not been evenly distributed with 
global gaps in development, capacity, and tech-
nology (see Laird et al., 2020 p. 1202; Prathapan 
et al., 2018 p. 1405). What remains uncertain, 
however, is whether benefit sharing can be har-
nessed in a way that actually captures benefits 
downstream from something that was collected 
upstream. Lessons from the Plant Treaty and PIP 
Framework for monitoring and compliance have 
prompted an emphasis on capacity building, 
technology transfer, and other non-monetary 
benefits under the BBNJ Agreement (see Chaps. 
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Table 12.2  Monitoring and compliance measures in the Nagoya Protocol compared to those in the BBNJ 
Agreement, noting that the procedures to be adopted by the Conference of the Parties as recommended by the access 
and benefit-sharing committee have not yet been formulated

PIC—Prior informed consent; FPIC—Free, prior, and informed consent; MAT—Mutually agreed; TK—Traditional 
knowledge

Nagoya protocol BBNJ agreement

Article Measure Article Measure

13.1 National focal points – –

13.1 Competent national authorities – –

13.2 Access requirements satisfied – –

15.1 PIC and MAT satisfied (including imports) – –

15.2 Measures for non-compliance with PIC and 
MAT

– –

16.1 TK used has indigenous peoples’ PIC and 
MAT

13 FPIC and MAT

16.2 Measures for non-compliance with indi-
genous peoples’ PIC and MAT

– –

17.1(a) Checkpoints 12(7) Aggregate reports from repo-
sitories where practicable and 
databases

17.1(b) MAT addresses reporting requirements – –

18.1 MAT addresses dispute resolution – –

17.1(c) Monitoring and compliance communications 
tools and systems

– –

17.3 and 17.4 Internationally recognized certificates of 
compliance confirming PIC and MAT, 
including:
(a) Issuing authority
(b) Date of issuance
(c) The provider
(d) Unique identifier of the certificate
(e) The person or entity to whom prior infor-
med consent was granted
(f) Subject–matter or genetic resources 
covered by the certificate
(g) Confirmation that mutually agreed terms 
were established
(h) Confirmation that prior informed consent 
was obtained
(i) Commercial and/or non-commercial use

16(1) ‘BBNJ’ standardized batch 
identifiers

6.3(e) and 17.2 Notifying the clearing-house about access 
permits and compliance certificates

– –

18.2 and 18.3 Legal avenues for resolving disputes – –

19.1 Model MAT contract clauses – –

20.1 Codes of conduct, guidelines, and best 
practice or best standards

– –

21 Awareness raising – –

29 Country-level monitoring and reporting 16(2) Country-level monitoring and 
reporting

30 Conference of the Parties-level reporting 16(3) Conference of the Parties-level 
reporting
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make definitional decisions about ‘DSI’, ‘sam-
ples’ and ‘utilization’, probably also with the 
involvement of the STB. This was not necessary 
for the Nagoya Protocol as that agreement only 
required Contracting Parties to adopt appropri-
ate legislative, administrative, and policy meas-
ures in their domestic laws (Nagoya Protocol, 
articles 5.2, 6.2, and 7), and there they could 
apply the definitional requirements differ-
ently—which they have (see, e.g., Humphries 
et al., 2021b; some Contracting Parties have 
included ‘digital sequence information’ in their 
domestic laws: see CBD/DSI/AHTEG/2020/1/5 
Annex (pp. 13–16)). The BBNJ Agreement, 
in contrast, is seeking a multilateral approach 
with its benefit-sharing fund (see articles 14(7) 
and 52) and will require a common understand-
ing among the Contracting Parties so that those 
applying the scheme conducting ‘activities’ and 
collecting samples (articles 11(1) and 11(3)) will 
know whether they are a part of the scheme, and 
require a BBNJ Identifier to be generated by the 
Clearing-House Mechanism for their pre-collec-
tion notification (article 12(3)).

The Plant Treaty’s recommendations (Alercia 
et al., 2018 pp. 14–25) and guidelines (Plant 
Treaty Secretariat 2017) about the uses of (vol-
untary) DOIs should provide useful guidance. 
Significant work was conducted to develop 
an understanding of the data forms required 
together with recommendations about the main 
features and benefits of DOIs and a set of basic 
principles for users to determine when to assign 
them. A set of descriptors was selected by 
consulting experts in the relevant disciplines: 
Mandatory descriptors essential to the identi-
fication of the material that had to be provided 
in order to assign a DOI (e.g., the name and 
address of the holding institution); Highly rec-
ommended descriptors that should be provided if 
known in order to enrich the description of the 
material and facilitate the discovery function 
(e.g., the biological status of the material; and 
Context descriptors that should be provided, if 
available, to assist in appreciating the material 
(e.g., information on the collecting mission) (see 
IT/GB7/SAC-1/16/3 para. 15). These are essen-
tially the metadata that will facilitate to uses of 

MGRs, and where practicable DSI, including 
the results of the utilization, the location of the 
original sample, modalities about how others 
might access the MGRs and DSI under the utili-
zation notification and sales of products if appli-
cable (article 12(8)). Within three years of the 
utilization, the MGR and DSI (with the BBNJ 
Identifier) are to be deposited in publicly acces-
sible repositories and databases as a form of 
benefit sharing, but access to these may be sub-
ject to reasonable conditions (articles 14(3) and 
(4)). The assumption here is that the MGRs and 
the associated information including DSI can be 
associated with the results of ‘utilization’ that 
is identified in the ‘utilization’ notification, like 
publications, patents, registration of products 
(article 12(8)). Importantly, the BBNJ Identifier 
should be able to link different datasets where 
the common element is the same MGR or DSI 
on MGR (see Tur de la Concepción, 2024 p. 4).

One area of ambiguity for reporting (but less 
so for the BBNJ Identifier) relates to the defini-
tion of the triggering event. Chapter 4 analyses 
the temporal challenges with definitions of the 
collection and ‘utilization’ triggers (Humphries 
et al., 2025). The identifier is only issued once 
and is not updated as new information becomes 
available. Where there is a material change to 
the information in the pre-collection notifica-
tion, any updates are to be made prior to the col-
lection (article 12(4)), but the BBNJ Identifier 
is unchanged. Like the identifier associated 
with the CBD and Nagoya Protocol’s IRCC 
system, the BBNJ Identifier is attached to the 
proof of the activity and not assigned to the 
genetic resources individually. However, the 
BBNJ Identifier is not updated when records 
are amended unlike the CBD, which has revi-
sion numbers added for amendments to records 
(Humphries et al., 2021a p. 5). The notification 
may be amended and updated, but the identi-
fier is simply a tag that is resolvable, persistent, 
authoritative, and unique.

The BBNJ Agreement decision to form 
an ABS Committee (article 15) and for the 
Conference of the Parties to decide on the 
modalities for monetary benefit sharing (article 
7) will ultimately require Contracting Parties to 
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obligation requires Parties to set our require-
ments for DMPs generally, which will presum-
ably be clarified by the BBNJ Agreement COP 
(see Chap. 4 Humphries et al., 2025). The BBNJ 
Agreement contemplates a DMP per se and 
some limits on its form (article 12(2)(j)). The 
BBNJ Agreement already provides strict limits 
on how (remaining) MGRs and DSI are to be 
handled: that is to say they have to be deposited 
in publicly accessible repositories and databases, 
maintained either nationally or internationally, 
no later than three years from the start of the uti-
lization (article 14(3)).

First, what is a DMP per se? Put simply, data 
management is about the collection, organiza-
tion, storage and documentation of data and 
information about something (see, e.g., Hudson-
Vitale & Moulaison-Sandy, 2019). The ideal is 
that a DMP will be a formal document describ-
ing the roles, responsibilities, and activities for 
data collected and used from the initial research 
stages through the lifecycle of the data, and 
include three components: data, management, 
and a plan (see Gajbe et al., 2021). There is a lot 
of guidance available in a number of jurisdic-
tions about what a DMP might include and how 
it might be evaluated (see, e.g., Science Europe: 
see also, e.g., Gajbe et al., 2021; Miksa et al., 
2019a) and a number of available tools, such as 
DMPOnline, DMPTool, ezDMP, and so on (see, 
e.g., Stodden et al., 2019). As set out above, the 
substance and role of DMPs will presumably 
be clarified by the BBNJ Agreement COP. A 
good example of some of the relevant elements 
of a DMP could or should include (Australian 
Research Data Commons):

• a back-up strategy;
• an existing data survey;
• outline of data to be created;
• file format guidance;
• data/metadata instructions;
• ownership, access and security information;
• data organization and naming conventions;
• information on managing data transfers and 

synchronization between machines;
• guidelines for collaborative writing with 

colleagues;

the unique identifiers and impact how efficient 
and effective the mechanisms will work. Unlike 
the voluntary Plant Treaty DOI system, how-
ever, the BBNJ Identifiers are to be established 
through legislative, administrative, or policy 
measures and the CHM (articles 12(1) and (3)), 
and inputs from the ABSC and STB.

The Plant Treaty also provides some guid-
ance about the uses of unique identifiers like 
DOIs. Recall that the higher purpose of the 
BBNJ Identifier is about facilitating fair and 
equitable benefit sharing ‘arising from activities’ 
with MGRs and DSI (articles 9(a) and 14(1)). 
The legislative, administrative, or policy meas-
ures and the CHM-mandated uses of the BBNJ 
Identifiers will be important for benefit shar-
ing. Here, the Plant Treaty has issued guidelines 
on the use of DOIs and assists in clarifying the 
uses of DOIs to maintain links with the develop-
ment of information about the materials and the 
later uses to develop new materials (Plant Treaty 
Secretariat 2017). To deliver on its function of 
tracing, the BBNJ Identifier will need to be con-
necting records linking the MGRs and DSI to 
their subsequent activities that can then deliver 
fair and equitable benefits. A key element of 
this will be the data management plans (DMPs) 
(article 12(2)(j)).

12.5  Data Management Plans

The BBNJ Agreement imposes obligations on 
Parties to ensure that DMPs are carried out by 
various actors. The first is the actor responsible 
for the pre-collection notification who must pre-
pare a DMP ‘according to open and responsible 
data governance, taking into account current 
international practice’, who is also responsible 
for making any updates to the DMP as part of 
the post-collection notification (article 12(2)(j) 
and 12(5)(d)). The second is the Party where 
the ‘utilization’ occurs, who is required to notify 
the CHM about ‘the modalities envisaged for 
access [to MGRs and DSI] being utilized, and 
a data management plan for the same’ (article 
12(8)(d)). It is unclear whether the DMP must 
be unique to each utilization, or whether this 
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will also need to address the concerns of 
Indigenous Peoples reflected in expressions 
such as Indigenous Data Sovereignty (Kukutai 
& Taylor, 2016) and the CARE Principles 
for Indigenous Data Governance (Research 
Data Alliance International Indigenous Data 
Sovereignty Interest Group, 2019; see also 
Lawson et al., 2024a). According to these prin-
ciples, Indigenous Peoples are likely to claim 
ownership and control over some forms of data 
and information including data and information 
about them, their territories, and their ways of 
life (Carroll et al., 2019). As data and informa-
tion changes, especially with the introduction 
of artificial intelligence, these normative stand-
ards can be expected to change and the BBNJ 
Agreement is open to the evolution of these 
expectations. The principles articulated in the 
GBF (CBD/COP/DEC/15/9 paras. 4, 5 and 9) 
also provide guidance both for DMPs and the 
BBNJ Identifier under the agreement:

1. Encourages the depositing of more digital 
sequence information on genetic resources, 
with appropriate information on geographical 
origin and other relevant metadata, in public 
databases;

2. Recognizes that tracking and tracing of all 
digital sequence information on genetic 
resources is not practical …

3. Also agrees that a solution for fair and equita-
ble benefit sharing on digital sequence infor-
mation on genetic resources should, inter alia:
(a) Be efficient, feasible, and practical.
(b) Generate more benefits, including both 

monetary and non-monetary, than costs.
(c) Be effective.
(d) Provide certainty and legal clarity for 

providers and users of digital sequence 
information on genetic resources.

(e) Not hinder research and innovation.
(f) Be consistent with open access to data.
(g) Not be incompatible with international 

legal obligations.
(h) Be mutually supportive of other access 

and benefit-sharing instruments.
(i) Take into account the rights of Indigenous 

Peoples and local communities, including 

• version control;
• data storage locations;
• hardware budget and management 

information;
• bibliography management tools;
• data sharing, publishing, archiving and 

licencing instructions;
• data destruction rules;
• responsibility allocations; and
• a budget for the overall DMP.

This listing is not comprehensive and the spe-
cific context of DMPs for the BBNJ Agreement 
will need to be determined, perhaps starting 
with the requirement that they include the BBNJ 
Identifier (article 12(3)). The BBNJ Agreement 
COP will need to set out the relevant elements 
and this might be expected to be an output from 
the ABS Committee (article 16(1)), with inputs 
from the STB. While DMPs are now a common 
requirement for researchers, they have proven 
to generally be problematic because researchers 
are largely ambivalent to their compliance with 
their DMPs, and they have been found to be 
largely ineffectual (Hudson-Vitale & Moulaison-
Sandy, 2019 pp. 323–324). The likely important 
elements of every DMP going forward are that 
they be a living document that can be updated 
(as envisioned by the BBNJ Agreement) (article 
12(5)(d)), that they are machine readable (Miksa 
et al., 2019b), and that there are appropri-
ate metadata frameworks to make the data and 
information available (as addressed above) (see 
Singh and Madalli et al. 2023).

Next its form, what is a DMP ‘made in 
accordance with open and responsible data gov-
ernance, taking into account current interna-
tional practice’ (article 12(2)(j))? Current data 
and information practices in science should, 
as a matter of good and best practices, favour 
open access only limited by intellectual prop-
erty claims (see OECD/LEGAL/0463 pp. 6 
and 9–11; UNESCO pp. 3–4 and 11; see also 
Lawson et al., 2024a) and comply with norma-
tive standards such as the FAIR Data Principles 
that promotes simplifying the discovery, evalua-
tion and reuse of information (Wilkinson et al., 
2016). These data and information practices 
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Identifier and a centrally available CHM. This 
has the potential to create multiple separate 
mechanisms dealing with DSI under different 
United Nations agreements (CBD, Plant Treaty, 
PIP Framework), but conversely it could lead 
the way towards a harmonized DSI benefit-
sharing system (see DSI Scientific Network: see 
also Aubry et al., 2022), especially because the 
modalities to be established by the COP for the 
sharing of the benefits (arising from the use of 
DSI on MGR) should be mutually supportive of 
and adaptable to other access and benefit-shar-
ing instruments (article 14(9)). This would meet 
the principles delineated in the GBF with ben-
efits flowing back into each of these agreements 
based on the type of aggregate report specified 
in the BBNJ Agreement. Given these sound 
principles and the indication that the GBF and 
BBNJ Agreement will be mutually supportive 
of other ABS instruments, there is every hope 
that a harmonized solution to benefit sharing for 
MGRs and DSI on (M)GR is possible as it will 
be greatly beneficial to basic research and bio-
diversity conservation, as well as biotechnology 
among other applications.

It is unusual for a treaty to include the level 
of detail as the BBNJ Agreement about identifier 
and data management mechanisms. However, 
these were seen as essential inclusions in the 
text by negotiators, particularly the G77 and 
China, for effective implementation of the notifi-
cation, transparency and benefit-sharing systems 
(see Tur de la Concepción, 2024). It is important 
to remember that the form of these innovations 
may evolve as technologies advance, for exam-
ple, through the use of artificial intelligence 
and future tools for information exchange. In 
the treaty text, there is no link between the tra-
ditional knowledge obligation and the BBNJ 
Identifier or the DMP, nor is there explicit refer-
ence to the CARE principles for indigenous data 
management that complement the FAIR princi-
ples articulated in the treaty text (see Lawson 
et al., 2024b). The ABS Committee, SBT, and 
COP might discuss these linkages in future for 
a more integrated approach to the governance 
of MGR, DSI, and associated traditional knowl-
edge under Part II of the BBNJ Agreement.

with respect to the traditional knowledge 
associated with genetic resources that 
they hold’.

12.6  Conclusions

The BBNJ Agreement is the latest in a series of 
agreements regulating genetic resources in inter-
national law (Lawson, 2012). Up to the BBNJ 
Agreement, these agreements have maintained 
a distinct separation between the physical mate-
rials and information about those materials. 
They essentially provided for the information 
obligations about the ABS legislative, admin-
istrative and policy requirements applied by a 
country (see Humphries et al., 2021b pp. 17–19) 
and then the information about the resources 
such as DSI to be free, open, and accessible 
(Lawson et al., 2019 pp. 107–111). There are 
some exceptions where countries have included 
information like DSI in their ABS schemes 
as a genetic resources or derivatives (CBD/
DSI/AHTEG/2020/1/5 Annex, pp. 13–16). Put 
slightly differently, there has been a conflict 
between the general obligations dealing with 
information as a resource derivative within the 
ABS transaction and the requirements to dis-
close and exchange information. This conflict 
has been directly engaged by the GBF (CBD/
COP/DEC/15/4 para. 1 and Annex) to estab-
lish a distinct multilateral mechanism to share 
the benefits from accessing DSI (CBD/COP/
DEC/15/9 (2022) paras. 3 and 9; see also CBD/
COP/DEC/15/4 para. 2(e)).

The BBNJ Agreement maintains this dis-
tinction between the physical materials and 
information and establishes a common multilat-
eral fund mechanism for sharing benefits from 
both MGRs and DSI (see Chap. 6; Broggiato 
et al., 2025). The BBNJ Agreement has, how-
ever, given to the COP the possibility to decide 
on additional and/or alternative modalities for 
sharing the monetary benefits from the use of 
MGR and DSI that anticipates information 
being located across a series of repositories and 
databases, mediated through the unique BBNJ 
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Plans from https://ardc.edu.au/resource/
data-management-plans
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Protocol framework for access and benefit sharing. 
Sustainability, 11(20), 5550.

Broggiato, A., Vanagt, T., Lallier, L. E., Jaspars, M., 
Burton, G., & Muyldermans, D. (2018). Mare 
Geneticum: Balancing governance of marine genetic 
resources in international waters. The International 
Journal of Marine and Coastal Law, 33(1), 3–33.

Broggiato, A., Dunshirn, P., Jaspars, M. & Pena-Neira, S. 
(2025). Monetary and non-monetary benefit sharing 
under the BBNJ Agreement. In F. Humphries (Ed.), 
Decoding governance of marine genetic resource 
governance under the BBNJ Agreement. Springer.

Carroll, S. R., Rodriguez-Lonebear, D., & Martinez, A. 
(2019). Indigenous data governance: Strategies from 
United States native nations. Data Science Journal, 
18, 31.

CBD—Convention on Biological Diversity, opened for 
signature 5 June 1992, 1760 U.N.T.S. 79 (entered 
into force 29 December 1993) (CBD).

CBD/COP/14/14—Conference of the Parties to the 
Convention on Biological Diversity. (2019). Report 
of the Conference of the Parties to the Convention 
on Biological Diversity on its Fourteenth Meeting. 
UNEP.

CBD/COP/DEC/15/4—Conference of the Parties to 
the Convention on Biological Diversity. (2022). 
Kunming-Montreal Global Biodiversity Framework 
CBD/COP/DEC/15/4. UNEP.

CBD/COP/DEC/15/9—Conference of the Parties to the 
Convention on Biological Diversity. (2022). Digital 
sequence information on genetic resources CBD/
COP/DEC/15/9. UNEP.

CBD/DSI/AHTEG/2018/1/4—Ad Hoc Technical Expert 
Group on Digital Sequence Information on Genetic 
Resources. (2018). Report of the Ad Hoc Technical 
Expert Group on Digital Sequence Information on 
Genetic Resources CBD/DSI/AHTEG/2018/1/4.

CBD/DSI/AHTEG/2020/1/3—Ad Hoc Technical Expert 
Group on Digital Sequence Information on Genetic 
Resources. (2020). Digital sequence information on 
genetic resources: Concept, scope and current use 
CBD/DSI/AHTEG/2020/1/3.

CBD/DSI/AHTEG/2020/1/5—Ad Hoc Technical 
Expert Group on Digital Sequence Information on 
Genetic Resources. (2020). Fact-finding study on 
how domestic measures address benefit-sharing aris-
ing from commercial and non-commercial use of 
digital sequence information on genetic resources 
and address the use of digital sequence information 
on genetic resources for research and development 
CBD/DSI/AHTEG/2020/1/5. UNEP.

DSI Scientific Network, A harmonized system for 
benefit-sharing from DSI, Policy Brief from 

A longer-term aspiration might be that if 
such a system is successful and benefits accrue 
to be used for biodiversity conservation and 
fundamental biodiversity research, that Article 
10 in the Nagoya Protocol might be revisited 
and a global multilateral benefit-sharing mecha-
nism developed for genetic resources, follow-
ing in the footsteps of the proposed system for 
MGRs and DSI under the BBNJ Agreement. 
The bare details are addressed in the BBNJ 
Agreement, and more work will be needed by 
the proposed ABSC and the BBNJ Agreement 
COP decision(s) on the modalities for mon-
etary benefit sharing, such as suitable guide-
lines. The BBNJ Identifier was considered the 
lowest cost option, in effect a ‘tag’ that labels 
MGRs and DSI as well as associated data as 
arising from ABNJ. However, the ideal of the 
BBNJ Identifier although simple, will require 
careful implementation, alignment with existing 
data systems and considerable curation to work 
effectively.
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Benefit Sharing Under the BBNJ 
Agreement in Practice

Jessica Lavelle   and Rachel Wynberg  

Abstract

This chapter examines different models and 
examples of benefit sharing to explore how 
article 14 of the BBNJ Agreement may be 
implemented in practice. It describes mon-
etary and non-monetary benefits, as dif-
ferentiated in the BBNJ Agreement, and 
considers the different modalities that may be 
employed for their distribution. Special atten-
tion is given to existing access and benefit 
sharing (ABS) frameworks to highlight pos-
sibilities for streamlining and alignment. A 
focus is placed on approaches to strengthen 
the capacity of low- and middle-income 
countries and enhance the conservation 
and sustainable use of biodiversity of areas 
beyond national jurisdiction.

Keywords

Access and benefit sharing · Digital sequence 
information · Marine genetic resources · 
Nagoya protocol · UNCLOS

13.1  Introduction

The Agreement under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable use of Marine 
Biological Diversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) (UNGA, 2023) 
is the first internationally binding global legal 
instrument for the conservation and sustain-
able use of marine biodiversity of areas beyond 
national jurisdiction (ABNJ). Adopted in June 
2023, the BBNJ Agreement sets a framework 
for the fair and equitable sharing of benefits 
from marine genetic resources (MGRs) and 
associated digital sequence information (DSI), 
capacity-building and transfer of marine tech-
nologies, and area-based management tools, 
including marine protected areas and environ-
mental impact assessments. Article 14 sets out 
the benefit sharing obligations Parties have to 
fulfil, including the fair and equitable sharing 
of monetary and non-monetary benefits arising 
from the use and commercialisation of MGRs 
and DSI in ABNJ. This article also stipulates 
that benefit sharing should focus on the con-
servation and sustainable use of biodiversity in 
ABNJ. In Chap. 6, Broggiato et al. (2025) pro-
vide a detailed interpretation of the treaty text, 
while this chapter shares ideas for the practical 
implementation of article 14. These conceptions 
are drawn from different models and exam-
ples of benefit sharing across diverse sectors, 
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The inclusion of monetary benefits in the 
BBNJ Agreement was highly contested between 
Parties, linked to concerns about the burden-
some and costly ‘track and trace’ processes that 
could hinder research and innovation. Those 
arguing for the inclusion of monetary benefits 
in the agreement raised concerns around the 
exclusion of Parties from accruing benefits from 
shared resources, the vast differences in capac-
ity among Parties to access and use MGRs and 
DSI in ABNJ, and the need for funds to contrib-
ute to the conservation and sustainable use of 
biodiversity in ABNJ. A compromise was ulti-
mately reached, including the establishment of 
a multilateral funding mechanism (the ‘Special 
Fund’) to allocate benefits (art 52). This is in 
alignment with Decision 15/9 of the Kunming-
Montreal Global Biodiversity Framework (GBF) 
(Conference of the Parties to the Convention 
on Biological Diversity, 2022) adopted in 
December 2022, which also established a multi-
lateral funding mechanism to allocate monetary 
benefits from the utilisation of DSI, thus stream-
lining the approach to monetary benefit sharing 
across these legal instruments. Both the BBNJ 
Agreement and the GBF emphasise the use of 
monetary benefits towards the conservation and 
sustainable use of biodiversity. This chapter 
draws on different models and examples of ben-
efit sharing and considers how the implementa-
tion of article 14 may work in practice within 
the unique context of the BBNJ Agreement. 
We place a particular focus on benefits for the 
conservation and sustainable use of marine bio-
diversity. The chapter begins with describing 
approaches for sharing monetary benefits and 
is then followed by section describing those for 
sharing non-monetary benefits. A final section 
discusses how research programmes can be bet-
ter aligned to conservation priorities.

13.2  Monetary Benefits

Article 14, Paragraph 5 sets out the obligation 
for the fair and equitable sharing of monetary 
benefits from the utilisation of MGRs and DSI 
in ABNJ. Monetary benefits are to be managed 

partnerships and national experiences to illu-
minate how best to strengthen benefits for the 
conservation and sustainable use of marine bio-
diversity while simultaneously enhancing the 
capacity of low- and middle-income countries 
(LMICs).

The concept of benefit sharing arose from the 
1992 Convention on Biological Diversity (CBD) 
(United Nations, 1992) which has as one of its 
three objectives the fair and equitable sharing 
of benefits from the use of genetic resources. In 
this context, benefit sharing refers to the act of 
giving a portion of profits derived from the use 
of genetic resources and associated traditional 
knowledge, as well as non-monetary benefits, to 
the providers of those resources and/or knowl-
edge to achieve fairness (Schroeder, 2007). 
Benefit sharing as conceptualised in the CBD 
was intended to incentivise biodiversity con-
servation, although no direct link between ben-
efit sharing and biodiversity conservation was 
made explicit, and the extent to which this has 
happened is limited (Sirakaya, 2021; Wynberg 
& Laird, 2023). With the 2014 adoption of 
the Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilisation to the 
Convention on Biological Diversity (Nagoya 
Protocol) (Secretariat of the Convention on 
Biological Diversity, 2010), fair and equitable 
benefit sharing has become central to access and 
utilisation of genetic resources within national 
jurisdictions. However, in practice, it has been 
difficult to achieve. These difficulties have 
been attributed partly to fragmented and overly 
bureaucratic processes and an unwillingness 
on the part of users to acknowledge historical 
and ongoing inequities in research and innova-
tion between high and LMICs. Moreover, little 
consideration has been given to procedural fair-
ness and to ways in which the power imbalances 
between parties, and the limited capacities of 
LMICs, can be addressed to negotiate equitable 
benefits. In the context of these challenges, the 
inclusion of MGRs of ABNJ in benefit shar-
ing measures is of interest, linked in part to 
increased research interest in MGRs and associ-
ated DSI.
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through a Special Fund and Paragraph 6 requires 
high-income Parties to make an annual contri-
bution to the Special Fund until additional and/
or alternative payment modalities are agreed 
upon by the Conference of the Parties (CoP). 
The novel inclusion of an annual contribution 
by high-income Parties serves to provide regu-
lar and immediately available funds for capac-
ity building and support to LMICs even in the 
absence of successfully commercialising MGRs 
which may take many years. Calculated at 50 
percent of a Party’s assessed contribution to 
the annual budget of the BBNJ Agreement, this 
innovative way to provide for monetary benefit 
sharing is decoupled from any specific access 
or use of MGRs. It therefore does not need a 
burdensome track and trace system (see also 
Chapter 6, Broggiato et al., 2025). The addi-
tional and/or alternative payment modalities are 
to then be determined based on the advice of an 
ABS Committee established under article 15. 
While multiple modalities may be employed, 
these are required to be in alignment with other 
ABS instruments and can be accrued from mile-
stone payments, a percentage of the revenue 
from the sale of commercialised products, or a 
tiered fee, among others.

Milestone payments are tied to the appli-
cation or exploitation of intellectual property 
rights in cases where the payment is triggered 
by an activity or occurrence of an event. While 
milestone payments may enable the capturing 
of benefits from the early stages of commer-
cialisation, they require the ongoing tracking 
of research and development which may not be 
feasible within the unique geographical, politi-
cal and jurisdictional context of ABNJ and given 
the complex and fragmented use of MGRs and 
DSI in the development of products (Humphries 
et al., 2021). As highlighted in Chap 7 (Langlet 
et al., 2025), the traceability mechanism 
employed by the Clearing-House Mechanism 
needs to be of a light touch, practically feasi-
ble for implementation, and not impose addi-
tional burdens on scientific users. Given the end 
user approach adopted in the BBNJ Agreement, 
whereby research outcomes can be traced to the 
original collection notification via the ‘BBNJ 

Standardised Batch Identifier’ (BBNJ Identifier), 
the payment of royalties or a levy upon commer-
cialisation may offer a simpler solution. Under 
the Nagoya Protocol, royalties are usage-based 
payments made by the user of a genetic resource 
to the provider and are often agreed to as per-
centages of gross or net revenue. Percentages 
of royalty payments have been used by both 
Brazil and South Africa in national ABS agree-
ments. For example, in South Africa a ‘tradi-
tional knowledge levy’ calculated at 1.5% of the 
farm-gate price, is paid by users to institutions 
representing holders of traditional knowledge 
about rooibos (Wynberg et al., 2023). In Brazil, 
the framework regulating ABS sets out conser-
vation priorities and lists options for users of 
genetic resources to support high biodiversity 
areas, promote sustainable use and/or support 
Indigenous peoples in protected areas. The law 
creates a model with two payment options from 
which users can choose: (i) the first requires 
companies or users to pay 1% of the annual 
net revenue derived from the product(s) using 
genetic resources directly into a national fund 
ringfenced ad infinitum for conservation and 
sustainable use; (ii) the second option enables 
companies or users to perform their own pro-
jects or hire NGOs to execute projects. Vetted at 
a national level to facilitate maximum impact, 
these projects are required to promote biodi-
versity conservation and sustainable use and 
a ‘bank’ of projects has been created by the 
Ministry of Environment that companies can 
choose from, and third parties such as NGOs 
can be employed to support implementation 
(Wynberg et al., 2022).

Parties are required to introduce the neces-
sary legislative, administrative and policy meas-
ures to comply with benefit sharing provisions 
under the BBNJ Agreement. Therefore, Parties 
must ensure that there is a mechanism for those 
utilising MGRs and DSI of ABNJ within their 
jurisdiction to notify the state to fulfil the neces-
sary notification and benefit sharing obligations 
of the BBNJ Agreement. Use and commerciali-
sation may be from MGRs and/or DSI collected 
or accessed via a repository or database. While 
not suggested in the BBNJ Agreement or a 
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benefits come at a financial cost, the allocation 
of funds to specified capacity building projects 
enables the channelling of funds where most 
needed as self-identified by LMICs. Importantly, 
these projects will strengthen capacity within 
national jurisdictions, which over time will help 
to facilitate the full participation of LMICs in 
the conservation and sustainable use of ABNJ. 
Capacity building could include strengthening 
foundational biodiversity research, including 
taxonomy and the development of environmen-
tal monitoring baselines, and support for marine 
protected areas including their development, 
management, monitoring and enforcement.

13.3  Non-monetary Benefits

13.3.1  Access to Samples, 
Sample Collections, DSI 
and Data in Databases 
and Repositories

A key focus of non-monetary benefit sharing 
is to facilitate access to samples, sample col-
lections and DSI in accessible repositories and 
databases. This stems from the uneven geogra-
phy of rapidly progressing genomics, alongside 

requirement, one option could be for Parties to 
streamline ABS instruments and facilitate notifi-
cation and fulfilment of BBNJ Agreement bene-
fit sharing obligations through existing National 
Focal Points.1 However, the notification and 
benefit sharing modalities would differ given the 
Nagoya Protocol uses a bilateral mechanism and 
the BBNJ Agreement a multilateral mechanism 
(see Fig. 13.1).

Article 14 articulates that the sharing of all 
benefits should focus on the conservation and 
sustainable use of marine biodiversity. Article 
52 provides further details on monetary benefit 
sharing specifying that the Special Fund shall 
be utilised inter alia to fund capacity build-
ing projects under the BBNJ Agreement, assist 
LMICs to implement the BBNJ Agreement, and 
support conservation and sustainable use pro-
grammes by Indigenous Peoples and local com-
munities. Capacity building projects include 
projects on the conservation and sustainable 
use of marine biodiversity and activities and 
programmes, including training related to the 
transfer of marine technology. While the distinc-
tion between monetary and non-monetary ben-
efits can be considered arbitrary given that all 

1 https://chm.cbd.int.
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storage also raises critical issues relating to 
their access and use given the internet band-
width and technology required to do so. The 
deposit of DSI in public databases is already 
standard international scientific practice and 
there exist multiple online open-access or open-
source databases. For example, the International 
Nucleotide Sequence Database Collaboration 
(INSDC) brings together the DNA Databanks of 
Japan (DDBJ), based at the National Institute of 
Genetics, Japan; GenBank based at the National 
Center for Biotechnology Information (NCBI), 
the USA; and the European Nucleotide Archive 
based at the European Bioinformatics Institute, 
European Molecular Biology Laboratory 
(EMBL-EBI), United Kingdom. Because coun-
tries hosting databases (e.g. the USA, Europe 
and Japan) provide funds, expertise and tech-
nological capacity to store, analyse and man-
age data within these public databases, their 
development and maintenance is a form of ben-
efit sharing. However, others consider access to 
databases and technology an insufficient benefit 
for genetic sequence information unless paired 
with complementary capacity building skills to 
use and access those databases. This is generally 
the case for countries rich in biodiversity but 
which lack sufficient molecular research capac-
ity or biotechnology infrastructure to make use 
of these global database systems, thus a key area 
needing support.

In this regard, article 12 requires that noti-
fication should be given of MGRs collected 
in situ. Such information should include the 
geographical area to be accessed, and the assign-
ment of a unique BBNJ Identifier to enable sam-
ples to be linked to their origins. Depositing 
samples in the regions closest to collection 
areas, and supporting the establishment and 
management of such repositories, could help to 
build scientific and technical capacity in biodi-
versity-rich countries (see Box 13.2). Paragraph 
4(d) notes that if Parties house samples in repos-
itories within their own jurisdiction, access to 
these samples should be at preferential rates or 
no-cost to developing countries.

disparities in ocean science, including access 
to ABNJ and deep-sea research (Blasiak et al., 
2020; Sink et al., 2021). In this way, scientists 
in LMICs can be supported to conduct research 
on MGRs and DSI in ABNJ for scientific dis-
covery, biodiversity research and conservation 
purposes. MGR research allows scientists to 
identify and describe species and communities 
and to explore how they are interrelated, thus 
developing foundational biodiversity knowl-
edge. Knowledge of this genetic variation 
between organisms and across jurisdictions is 
critical to understanding ecological connectivity 
and enabling effective management approaches 
for biodiversity conservation, including the 
implementation of area-based management 
tools and environmental impact assessments 
under the BBNJ Agreement.

The storage of and access to MGR samples 
varies significantly across states. For example, 
the United States National Cancer Institute’s 
Natural Products Repository houses extracts 
collected from the Exclusive Economic Zone 
of countries around the world, and a range 
of other specialised collections exist that are 
housed at museums, universities and private 
research institutes. This is often not the case 
in less well-resourced countries. Prior to the 
CBD and Nagoya Protocol, samples were often 
freely collected and exported, creating dispari-
ties in repositories between provider and user 
countries. Such disparities also impacted the 
capacity of provider countries to undertake fur-
ther research, with little to no ready access to 
samples and limited capacity and funding to 
undertake and maintain their own collections. 
Enhancing existing or developing new reposi-
tories for samples and sample collections, par-
ticularly in regions of high biodiversity but with 
limited resources, presents an ideal opportunity 
to develop the capacity of LMICs for biodi-
versity conservation research, both within and 
beyond national jurisdictions (see Box 13.1) 
(Collins et al., 2020a).

The increasing shift towards the use of 
genetic sequence data and databases for their 
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implications for their capacity to contribute to 
the conservation of ABNJ given the ecologi-
cal connectivity between areas (Popova et al., 
2019).

Increasing efforts have focused on improv-
ing the effectiveness of capacity building. These 
include a departure from short-term training 
opportunities or time onboard cruises to long-
term partnerships that foster mutual exchange 
and collaborative research (Collins et al., 2019). 
Short-term exchanges can be of value to the 
early development of research capacity among 
LMIC researchers to provide the foundation for 
longer-term collaborations that enable research-
ers to be part of strategic networks that bring 
together complementary expertise (Hoareau 
et al., 2022) (see Box 13.3). The AOSIS 
Declaration on Marine Science highlights the 
need for capacity building and technology trans-
fer initiatives to be monitored, reviewed and 
adjusted according to the self-identified needs of 
LMICs, and hence, the need for sufficient flex-
ibility and a focus on mutual learning among all 
partners.

Box 13.2: Examples of Non-monetary 
Benefits that Support Conservation and 
Sustainable Use of Marine Biodiversity
• Research collaborations that bring 

together specialised expertise, resources 
and infrastructure;

• scientific and environmental education 
and training with institutions under-
taking biodiversity and conservation 
research, conservation agencies, tradi-
tional knowledge holders and resource 
custodians (bioinformatics training is 
particularly needed);

• capacity building that can be applied 
to fundamental biodiversity research 
including taxonomy and phylogenet-
ics through knowledge exchange and 
training;

• capacity building among biodiversity 
institutions, conservation agencies 
and other relevant groups to develop 

Box 13.1: Development of Repositories 
for Samples and Sample Collections in 
Less Well-Resourced Countries—The 
Case of South Africa

In South Africa, a biodiscovery col-
laboration between Rhodes University, 
Scripps Institution of Oceanography 
and SmithKline Beecham (now 
GlaxoSmithKline) resulted in the collection 
of 336 different marine invertebrates over 
the period 1994–1995. While no patents 
or commercial products emerged from the 
collaboration, the extracts were returned 
to Rhodes University in 1996 and housed 
at the South African Institute for Aquatic 
Biodiversity, a National Collection Facility 
searchable via the Global Biodiversity 
Information Facility (GBIF) and accessi-
ble to local and international researchers. 
This collection continues to be analysed, 
furthering taxonomic knowledge of inver-
tebrate diversity in southern Africa, includ-
ing the discovery of new species.

Source Lavelle and Wynberg (2022)

13.3.2  Capacity Building, Transfer 
of Marine Technology 
and Scientific Cooperation

Capacity building is an important determinant 
of the successful implementation of the BBNJ 
Agreement given that countries have differ-
ent levels of knowledge, resources and capaci-
ties to understand, value and make decisions 
on marine biodiversity, particularly in the deep 
seas (Hoareau et al., 2022). As highlighted in 
Broggiato et al. (2025), access to samples, DSI 
and data needs to be paired with relevant scien-
tific research capabilities to be of value as a ben-
efit. The well-documented imbalance in research 
capacity, technology, finances and intellectual 
property rights in relation to MGRs influences 
the capacity of LMICs to conserve and sustain-
ably manage marine areas within national juris-
diction (Morgera, 2022). This also has direct 
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and difficulty obtaining visas also precludes 
researchers in developing countries from par-
ticipating in deep-sea research conferences, 
thereby making it difficult for these research-
ers to ‘catch up with global standards’ (Sink 
et al., 2021). These barriers to sampling and 
deep-sea research limit the potential for the 
widespread adoption and application of genetic 
and other approaches to biodiversity conserva-
tion and undermine the objectives of the BBNJ 
Agreement.

An important aspect of research partner-
ships is the need for mutual capacity building 
opportunities and genuine scientific coopera-
tion to facilitate appropriate technology transfer/
co-development of technology. Mutual capac-
ity building recognises that while high-income 
countries may have greater scientific and techni-
cal capacities, LMICs, in addition to scientific 
capacity, also have capacity in other knowledges 
relevant to the ocean. Bringing these knowl-
edges together through innovative partnerships 
can result in novel understandings of marine 
biodiversity. Similarly, the co-development 
of technology allows for the input and innova-
tion of all partners with their nuanced needs 
and expertise. Under article 12, the BBNJ 
Agreement provides an opportunity for biodiver-
sity scientists and conservationists from LMICs 
to be supported to participate in sampling expe-
ditions and research cruises that collect mutually 
beneficial data and jointly analyse results with 
joint research outputs that strengthen transdisci-
plinary science; therefore, benefit sharing starts 
already at the notification phase. Early involve-
ment of scientists from LMICs in the planning 
stages of research is critical to embedding con-
servation benefits at the onset. Such initiatives 
also help emerging scientists to gain exposure to 
international research and are thus fundamental 
to capacity building. Collaborations in ABNJ 
can also feed back into conservation priorities 
within national jurisdictions, thus supporting 
approaches for basin-scale management.

Equally important is for capacity build-
ing and technology transfer initiatives to 
develop collaborations of diverse expertise 
that give attention to research for biodiversity 

specialised expertise, equipment and 
infrastructure that has application to 
biodiversity research and conservation;

• the acquisition of specialised deep-sea 
sampling equipment and infrastructure 
that may not be readily available;

• support for biodiversity and conserva-
tion research in funding proposals;

• sharing data and information in 
national and/or public databases with 
accurate metadata for ease of access 
to avoid duplication of research and to 
enable interoperability;

• alignment of research programmes to 
conservation priorities;

• partnerships between industry, biodi-
versity scientists and conservationists;

• sharing data and information with con-
servation agencies about resources that 
are accessed to inform resource man-
agement decision making;

• depositing samples in repositories 
including biobanks, genebanks, chemi-
cal extract libraries and museums that 
contribute to the conservation of threat-
ened and rare species and for use in 
other research;

• access to and transfer of technology 
related to marine resources or appli-
cable to biodiversity research and con-
servation, this might include omics 
technologies that can be used to gen-
erate genetic data for taxonomy or 
analytical technologies for molecular 
networking of species to investigate the 
effect of environmental factors; and,

• including conservation benefits in col-
lection notifications.

Deep-sea sampling is inaccessible for many 
states, particularly LMICs. Barriers to entry 
include training deficiencies, inadequate 
finances, limited access to vessels and technol-
ogy, and inadequate access and engagement in 
international research (Collins et al., 2020b). 
Limited field experience in deep-sea research 
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to be analysed with five to ten additional 
research projects having been initiated 
further to the PharmaSea project. Further, 
the collection has been approved as part 
of the national microbial biobank by the 
Department of Science and Innovation 
housed by the South African National 
Biodiversity Institute, thus enabling 
access to other researchers including 
those working in biodiversity conserva-
tion. Another aspect of the collaboration 
included exchange programmes in which 
the Institute was the training centre for all 
project partners for genomics and genetic 
engineering. Together with opportuni-
ties to lead research and publish as lead 
authors, and recognition through multiple 
awards, this has facilitated internation-
alisation of the Institute, opening doors to 
further funding and research partnership 
opportunities. Another key outcome of the 
partnership was the building of a critical 
mass in marine biodiscovery research in 
South Africa through training postgradu-
ate students and the Institute being invited 
by the EU on a number of occasions to 
advise on incorporating South African 
researchers in EU programmes.

1While not specific to the development 
of capacity for biodiversity conservation 
this example highlights the importance of 
long-term collaborations.

Source Lavelle and Wynberg (2022) 
and pers. comm. with UWC 7th December 
2023

13.4  Alignment of Research 
Programmes 
to Conservation Priorities

Article 12 of the BBNJ Agreement requires 
notification of all planned in situ collection of 
MGRs to the Clearing-House. While article 

conservation. For example, molecular 
approaches used in biodiscovery have direct 
application to ecosystem assessments and area-
based management tools, while taxonomic and 
phylogenetic capacity are foundational to both 
conservation and biodiscovery. This requires 
a shift of focus given that attention to date has 
largely hinged on industrial applications.

Box 13.3: Long-Term Research 
Partnerships for Capacity Building

PharmaSea (www.pharma-sea.eu) was a 
large-scale, five-year (2012–2017) col-
laborative project to collect and screen 
samples to discover novel products for the 
treatment of infections, inflammation and 
neurodegenerative diseases. The project 
was backed by more than €9.5 million of 
EU funding and brought together 24 part-
ners from 13 countries from industry, aca-
demia and non-profit organisations. The 
project focused on the biodiscovery, devel-
opment and commercialisation of new 
compounds from marine organisms with 
a focus on underexploited marine phyla 
of cultivable microorganisms. It aimed to 
achieve optimised and sustainable produc-
tion of relevant biomass and high added-
value compounds for pharmaceutical, 
nutraceutical and cosmeceutical applica-
tions, and to overcome some of the major 
bottlenecks in the drug discovery pipeline.

PharmaSea, led by Aberdeen 
University, partnered with the Institute 
for Microbial Biotechnology and 
Metagenomics at the University of the 
Western Cape, South Africa with this part-
nership resulting in long-term collabora-
tion beyond the time frame of the original 
project with multiple beneficial outcomes. 
For example, through PharmaSea, fund-
ing was obtained by the Institute to 
develop a large collection of microorgan-
isms isolated from South African marine 
invertebrates. This collection continues 

http://www.pharma-sea.eu
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baseline, data and technology can be used 
to monitor ecosystem health. Modelling 
can also be used to predict the impact of 
potential activities on the ecosystem which 
can inform economic and environmental 
decision-making. Thus, by making knowl-
edge and information more accessible 
through the Community of Practice, it can 
be used more broadly.

Source Wynberg et al. (2022)

13.5  Conclusion

This chapter set out to describe what ben-
efit sharing might look like in practice and to 
describe approaches that might contribute to 
the conservation and sustainable use of marine 
biodiversity within the context of the BBNJ 
Agreement. There remains a lot of uncertainty, 
however, regarding the exact modalities of how 
monetary benefits will accrue and be disbursed 
under the BBNJ Agreement. Incentivising the 
payment of monetary benefits will require a sim-
ple modality that is not burdensome to users, 
and that is transparent and accountable in the 
allocation of those benefits. Given that the com-
mercialisation of MGRs is difficult to achieve, 
benefit sharing will largely depend on non-mon-
etary benefits. What is clear is that long-term 
collaborations, built on the co-development of 
needs that are self-identified by LMICs, and that 
fulfil capacity building and technology transfer 
needs, will be key to the fair and equitable co-
production of ocean science and shared respon-
sibility for the conservation and sustainable use 
of ABNJ.
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Abstract

The research, development and commerciali-
zation pipeline for accessing, using and shar-
ing marine genetic resources (MGR) of areas 

beyond national jurisdiction (ABNJ) is highly 
varied and complex. Equally complex is the 
governance framework under the 2023 agree-
ment on the conservation and sustainable 
use of marine biological diversity of ABNJ, 
for which many practical details, including 
procedures, are yet to be decided by treaty 
Parties. This chapter draws from real world 
examples to analyse ways in which current 
scientific practice is supported or challenged 
by framework elements, including notifica-
tion, monitoring and benefit sharing systems 
and associated infrastructure such as the 
BBNJ Standardized Batch Identifier and data 
management plans. It compares how the ele-
ments and infrastructure may work in prac-
tice using six R&D scenarios ranging from 
an idealized linear pathway to more complex 
pathways involving automation, sequence 
information and traditional knowledge asso-
ciated with MGR in different geographi-
cal and temporal scales. For an efficient and 
‘future proofed’ framework that supports 
innovation and fulfils treaty objectives, it is 
proposed that treaty bodies and policy mak-
ers need to look beyond the idealized R&D 
pathways envisaged in the treaty and engage 
directly with scientists and commercial end 
users when designing the practical details of 
implementation.
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Abbreviations

ABSC  Access and benefit sharing 
committee

AI  Artificial intelligence
AUV  Autonomous underwater 

vehicle
API  Application programming 

interface
BS  Benefit sharing
BBNJ identifier  BBNJ standardized batch 

identifier
CHM  Clearing house mechanism
COP  Conference of the parties
DES  Digital extended specimen
DMP  Data management plan
DSI  Digital sequence information
FPIC  Free and prior informed 

consent
IPLC  Indigenous peoples and local 

communities
ITPGRFA  International treaty on plant 

genetic resources for food and 
agriculture

MAT  Mutually agreed terms
MGR  Marine genetic resource
STB  Scientific and technical body

14.1  Introduction

Following almost two decades of negotiations, 
the adoption by consensus of the Agreement 
under the United Nations Convention on 
the Law of the Sea on the Conservation and 
Sustainable Use of Marine Biological Diversity 
of Areas Beyond National Jurisdiction (BBNJ 
Agreement (UNGA, 2023)) marks a new phase 
in marine biodiversity governance in roughly 

two-thirds of the world’s oceans known as areas 
beyond national jurisdiction (ABNJ). No States 
have sovereignty or sovereign rights to ABNJ, 
which encompass the water column of the high 
seas and the deep seabed below (UNCLOS1 
Parts VII and XI). In response to alarming 
marine biodiversity decline (Díaz, 2019), the 
BBNJ Agreement is a treaty2 that was designed 
to fill a gap in biodiversity governance and 
address questions of equity in the exploration 
of marine genetic resources (MGR) of ABNJ. 
This chapter provides insights into how Part II 
of the BBNJ Agreement, MGR governance, 
may be applied in practice. Questions from 
an operational perspective remain as modali-
ties and clarification of the MGR framework 
will be decided in future by the Conference of 
the Parties to the BBNJ Agreement (CoP), sup-
ported by treaty (subsidiary) bodies and infra-
structure. These include the Access and Benefit 
Sharing Committee (ABSC), the Scientific and 
Technical Body (STB) and the Clearing House 
Mechanism (CHM). Building on the textual 
treaty interpretation of Chaps. 2–8 of this edited 
collection,3 this chapter analyses key practical 
considerations for implementation of treaty obli-
gations for scientists and commercial end users, 
and more broadly for the entities (public and 
private) that collect, hold and utilize MGRs of 
ABNJ and associated digital sequence informa-
tion (DSI) and traditional knowledge (TK) at the 
pre/post-collection, research and development 
(R&D) and commercialization stages.

The BBNJ Agreement creates a framework 
for Parties to cooperate on marine biodiversity 
governance in accordance with treaty objectives. 
The overall objective is ‘to ensure the conserva-
tion and sustainable use of marine BBNJ, for 

Keywords

Marine genetic resources (MGR) · Digital 
sequence information (DSI) · Access · 
Utilization · Benefit sharing · FAIR · BBNJ 
Standardized Batch Identifier · Reporting 
requirements · BBNJ agreement

1 United Nations Convention on the Law of the Sea, 
opened for signature 10 December 1982, 1833 UNTS 
397 (entered into force 16 November 1994).
2 Which will come into force 120 days after 60 states 
become Parties to the treaty.
3 Broggiato et al. (2025), Humphries (2025), Humphries 
et al., (2025a, b), Langlet et al. (2025), Muraki Gottlieb 
et al., (2025a, b), Pena-Neira and Coelho (2025).
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the present and in the long term, through effec-
tive implementation of the relevant provisions 
of the Convention4 and further international 
cooperation and coordination (art 2). The BBNJ 
Agreement has four elements—Part II (MGR, 
including the fair and equitable sharing of ben-
efits), Part III (Area-Based Management Tools, 
including Marine-Protected Areas), Part IV 
(Environmental Impact Assessment) and Part V 
(Capacity Building and the Transfer of Marine 
Technology) plus other provisions such as Part 
VI (institutional arrangements). The objectives 
for Part II are

(a) The ‘fair and equitable sharing of ben-
efits arising from activities with respect to’ 
MGR and DSI on MGR of ABNJ ‘for the 
conservation and sustainable use of marine 
biological diversity of ABNJ’;

(b) The ‘building and development of the 
capacity of Parties’, ‘particularly devel-
oping States Parties’ and other categories 
listed, to carry out these activities;

(c) ‘the generation of knowledge, scientific 
understanding and technological innova-
tion, including through the development 
and conduct of marine scientific research, 
as fundamental contributions to the imple-
mentation of this Agreement’; and

(d) ‘the development and transfer of marine 
technology in accordance with this 
Agreement’ (art 9).

Part II provides a framework for MGR govern-
ance. Under the treaty, MGR means ‘any mate-
rial of marine plant, animal, microbial or other 
origin containing functional units of hered-
ity of actual or potential value’ (art 1(8)). DSI 
is undefined but is a placeholder term that is 
increasingly used in international fora to denote 
information associated with genetic resources 
such as DNA, RNA, proteins and possibly 
metabolites (CBD/COP/DEC/15/9, CBD/DSI/
AHTEG/2020/1/3). ‘Traditional Knowledge’ 

is also undefined, but its scope is likely to be 
determined under national laws by governments 
or Indigenous Peoples and local communi-
ties (IPLCs) (Humphries, 2025; Pena-Neira & 
Coelho, 2025). Key elements of the framework 
are:

(a) A notification system for users of MGR 
and DSI encompassing:
a. pre- and post-collection notifications;
b. ‘utilization’ notification; and
c. reporting on ‘access’ to MGR and DSI 

in repositories and databases;
(b) A system for the fair and equitable sharing 

of benefits from the use of MGR that con-
tributes to the conservation and sustainable 
use of marine biological diversity in ABNJ;

(c) A monitoring and transparency system, 
including a BBNJ Standardized Batch 
Identifier (BBNJ Identifier); and

(d) Provisions on access and use of TK of 
IPLCs associated with MGR in ABNJ.

Regarding (c), the CHM will automatically gen-
erate a BBNJ Identifier upon receipt of a pre-
collection notification (see Sect. 2.1). This is a 
unique identifier that tags the whole collection 
(the ‘batch’) to provide a stable link between 
information about the collection event (includ-
ing the location of collection) and any MGR 
or DSI that is subsequently held or deposited 
in a repository or database. The idea is that the 
original collection will be linked to any subse-
quent unique identifiers for the MGR and DSI 
to help ascertain provenance (i.e. original loca-
tion where they were collected) of the MGR 
and DSI that will be the subject of R&D and 
aggregate reports to the CHM (see Sect. 2.4). 
It is equivalent to an identifier for a deep-sea 
research cruise (as in current usage) but would 
meet certain characteristics of being ‘persis-
tent’ or stable over time and globally unique, 
resolvable and authoritative (Guralnick et al., 
2015; Page, 2023). Usage of persistent identi-
fiers is key to database interoperability and to 
making data FAIR, or Findable, Accessible, 
Interoperable and Reusable (Islam et al., 2023; 
Juty et al., 2020; Rabone et al., 2023a, 2023b; 

4 United Nations Convention on the Law of the Sea, 
opened for signature 10 December 1982, 1833 UNTS 
397 (entered into force 16 November 1994).
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may be subject to different governance regimes 
for the same research project, depending on 
where the MGR was originally collected.

The aim of this chapter is to analyse how 
the BBNJ Agreement infrastructure, proce-
dures and processes might apply under a series 
of scenarios of R&D and commercialization 
pathways, to better understand the effects of 
treaty implementation. Section 14.2 outlines 
the key requirements of Part II of the BBNJ 
Agreement—notifications (pre- and post-col-
lection and utilization), ‘accessing’ MGR and 
DSI from repositories and databases, reporting 
requirements and benefit sharing. It outlines 
ways in which current scientific practice is both 
supported and challenged by key elements of 
the MGR governance framework, with exam-
ples. Section 14.3 outlines six scenarios of R&D 
and commercialization ranging from an ideal-
ized linear approach to more complex scenarios 
including those involving the use of DSI and 
TK under different temporal and spatial scales. 
These scenarios highlight areas of ambiguity 
in the treaty obligations, which can vary sig-
nificantly depending on the R&D pathway. It 
argues that this variety highlights the need for 
the CoP and other treaty bodies to think beyond 
the idealized linear R&D pathway when devel-
oping policies and guidance to Parties on imple-
mentation of Part II. Engaging directly with 
scientists, commercial end users, repositories 
and other stakeholders during implementation 
can ‘help future proof’ the treaty and ensure its 
objectives are met, including the generation of 
knowledge, scientific understanding and techno-
logical innovation.

14.2  Implications of the MGR 
Framework for Stakeholders

The other chapters in this edited collection pro-
vide a detailed analysis and interpretation of 
Part II provisions (see Humphries et al., 2025a 
for an overview of chapters). The purpose of 
this section is to highlight elements of the MGR 
governance framework that are relevant for 
demonstrating the extent to which current R&D 

Wilkinson et al., 2016). The importance of 
FAIR and persistent identifiers for MGR trace-
ability and the treaty has been discussed previ-
ously in the literature (Humphries et al., 2021; 
Rabone et al., 2019). FAIRness of MGR data is 
now a requirement of the BBNJ Agreement (art 
14). Utilization of MGR from ABNJ (e.g. pub-
lication of papers or patents, or development of 
products) necessitates notification to the CHM 
when this information is available, to (1) allow 
transparency and (2) determine the level of 
benefit sharing; key objectives of Part II. The 
BBNJ Identifier is intended to be integrated into 
existing databases and embedded in the outputs 
of scientific research (including publications 
and patents), facilitating automated retrieval 
(Oldham & Thambisetty, 2023). However, many 
questions remain on how this could be imple-
mented in practice.

Similarly, many of the practical details such 
as procedures and guidance on interpretation 
and scope are yet to be determined by treaty 
bodies and Parties. Scientists, repositories, 
commercial end users and other stakeholders 
however can already start thinking about how 
the treaty framework will affect them when 
implemented under national law. These stake-
holders may already have aligned their prac-
tices and procedures with access and benefit 
sharing (ABS) procedures under national laws 
that implement the Convention on Biological 
Diversity (CBD) and the Nagoya Protocol on 
Access to Genetic Resources and the Fair and 
Equitable Sharing of Benefits Arising from 
their utilization to the Convention on Biological 
Diversity (Nagoya Protocol) and other inter-
national ABS frameworks (Kachelriess et al., 
2025). The task is now to consider how to also 
to align their practices with the new BBNJ 
Agreement framework as it unfolds.

It must be noted that if MGR is collected 
from areas within national jurisdiction (AWNJ), 
it may be subject to national ABS laws that 
implement the international frameworks of 
the CBD (Kachelriess et al., 2025). Analysis 
of other legal frameworks governing MGR in 
AWNJ is beyond the scope of this chapter, but 
this highlights how the R&D pipeline for MGR 



28714 BBNJ Agreement: Considerations for Scientists and Commercial End Users …

obligations as above (see also Lawson et al., 
2025). Scenario 6 in Sect. 14.3 also relates to 
how R&D might interact with article 13 on 
TK associated with MGR in ABNJ, which has 
been analysed in other chapters of this collec-
tion, including Pena-Neira and  Coelho (2025). 
To assist with understanding the elements in 
this section and Sect. 14.3, Fig. 14.1 outlines 
a graphical representation of the notification 
requirements in article 12, showing timelines 
for pre- and post-collection and utilization noti-
fications and links between the BBNJ Identifier 
and downstream MGR and DSI unique identifi-
ers. The numbers refer to relevant articles in the 
BBNJ Agreement.

14.2.1  Pre-collection Notification

The first step in the notification process is the 
pre-collection notification to the CHM, which 
Parties are required to ensure is completed six 
months or as early as possible prior to the col-
lection or sampling of MGR from ABNJ (art 
12(2)). The practicalities for the infrastructure 
and procedures are yet to be determined by the 
CoP at the time of writing. This obligation is 
on Parties but in practice, under national law, 

practices are supported or challenged by these 
elements. This analysis includes

• an overview of notification, benefit sharing 
and transparency requirements and consist-
ency with current practice;

• real world examples to illustrate complexities 
of research processes including examining 
the UK as a case study;

• perspectives on practicalities for imple-
mentation and how current practice can be 
best adapted for requirements of the BBNJ 
Agreement; and

• identification of areas for input by the treaty 
bodies.

The focus of this section concerns the points in 
time where the R&D pipeline interacts with the 
requirements for notification (art 12), transpar-
ency (art 16) and benefit sharing (art 14). A key 
focus of the analysis is how the BBNJ Identifier 
connects these elements. The BBNJ Identifier 
is a key innovation in the framework, which is 
an administrative tag or identifier automatically 
issued by the CHM upon pre-collection notifi-
cation that can link the CHM with other scien-
tific or administrative identifiers and databases 
to assist with information gathering for treaty 

12.2 Pre-
collec�on 
no�fica�on. 
a.) Nature and 
objec�ves
b.) Subject 
ma�er of 
research
c.) Geographical 
areas
d.) Methods
Etc. 

6 months
prior to cruise

Research 
Cruise

BBNJ Standardised
Batch Iden�fier

Assigned

12.4 No�fy 
CHM if change

12 months
post cruise

12.5 Post-
collec�on 
no�fica�on. 
a.) DSI/MGR 
database
b.) MGR 
repository
c.) Cruise report
d.) Updates to 
DMP

Obliga�ons: 12.6 DSI/MGR database records and sample deposits can be iden�fied as arising from BBNJ

Repor�ng &
U�lisa�on

12.7 Repor�ng to benefit 
sharing commi�ee.
Aggregate report on 
access to MGR/DSI linked 
to BBNJ Iden�fier. 

12.8 U�lisa�on. 
a.) Loca�on of results
b.) Post MGR collec�on 
details
c/d) MGR loca�on/access
e.) Sales informa�on

# 

# 

12.3 Clearing 
House Mechanism

# 
# 

12.5/12.8 report to CHM

Fig. 14.1  Article 12 notification requirements under the BBNJ agreement
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A collection can encompass a wide range of 
sample types, from: environmental samples of 
water, ice or sediment that (may) contain whole 
or partial organisms; through to whole organ-
isms, e.g. single identified specimens, or mixed 
samples of specimens; to samples derived from 
any of these, such as extracted DNA or tissue 
preparations (Rabone et al., 2019). Samples 
may also be collected for other purposes, but 
later utilized for MGR research. Collection of 
any physical sample that may contain MGR 
(water, sediment, fauna) could be included under 
the BBNJ Agreement, regardless of the intent 
of use (commercial or non-commercial). This 
is because the trigger for the treaty is a collec-
tion event in ABNJ and appears not be limited 
to collections for the purpose of investigating 
the genetic attributes of the organisms, unlike 
the CBD framework (Humphries et al., 2024b). 
When developing the modalities of the BBNJ 
Agreement, it will be important for treaty bod-
ies and Parties to consider exclusions for sam-
ples which are collected but not intended to be 
used for MGR research and not stored (such as 
water samples collected for physical oceanogra-
phy data).

The importance of data management plans 
(DMPs) and data archiving are well recognized 
by science funders. In the UK, oceanographic 
data are archived (British Oceanographic Data 
Centre; BODC) as is marine biodiversity data 
(Marine Environmental Data and Information 
Network, MEDIN, Data Archive Centre/
DASSH, The Archive for Marine Species and 
Habitats Data). A DMP is provided for each 
cruise as standard practice in the UK, but fur-
ther clarification of the sampling may be needed, 
covering what is current compliance and what is 
needed for implementation. If there are several 
independent scientists and research programmes 
on board, this may necessitate adapted DMPs. 
Here a set of protocols could be developed 
with input from the STB and the cruise lead 
could hold overall responsibility. For example, 
DMPs could be made available on the treaty’s 
CHM. There are also opportunities within the 
DMP requirements to apply FAIR data formats 
and to provide suggestions as to the databases 

Parties may require their governments to act as a 
conduit for all notifications or may require their 
nationals to notify the CHM directly.

Table 14.1 shows a comparison of pre-col-
lection notification in practice and the BBNJ 
Agreement’s requirements in article 12(2). This 
shows that most of the notification require-
ments are already met under existing scientific 
good practice. However, providing opportuni-
ties for researchers from developing States to 
take part in the proposed research (which is also 
referenced in Part V of the BBNJ Agreement on 
Capacity Building and the Transfer of Marine 
Technology) could be an area that the CoP may 
benefit from input of the treaty bodies.

Within the UK marine scientific research 
community, these pre-collection notification 
requirements are already standard practice, 
managed by the National Marine Facilities at 
the National Oceanography Centre, through 
the Marine Facilities Planning portal (MFP). 
For example, the JC263 cruise to the Porcupine 
Abyssal Plain in 2024 is listed with the dates, 
sampling equipment, and planned data and 
samples to be collected.5 In the UK, this plan-
ning procedure is currently in usage only for 
national research vessels owned or adminis-
tered by the Natural Environment Research 
Council (NERC). The European institutes, the 
Royal Netherlands Institute for Sea Research 
(NIOZ) and Institute of Marine Research (IMR, 
Norway) also use the same system. Sampling 
may take place outside the traditional ‘cruise’ 
pattern, ie from autonomous vessels (see sce-
nario 4 in Sect. 3.4), or private/philanthropic-
owned vessels, which could also potentially use 
this system or, if not, equivalent compliance 
with BBNJ Agreement requirements will need 
to be ensured. This portal could also inform a 
global model for scientific vessels given the 
need for a more harmonized approach.

The MGR that fall within scope of the BBNJ 
Agreement is broad, but the term “sample” is 
undefined, which may need further clarifica-
tion from the treaty bodies (Humphries, 2025). 

5 https://nerc.marinefacilitiesplanning.com/programme.

https://nerc.marinefacilitiesplanning.com/programme
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that would submit the required information to 
the CHM, but it may be the home institution of 
the cruise principal investigator. Clarification 
on who is responsible for notification could 
be provided by the treaty bodies. Further, the 
CHM is to be notified of any “material change” 
to the cruise planning. Many variables can 
affect cruise planning and operations. It is 
unclear where the threshold lies for reporting 
these changes to the CHM, but pragmatism is 

that could be used for particular types of data 
(Lawson et al., 2025).

While pre-collection notification require-
ments in Table 14.1 are consistent with cur-
rent research practice as covered in scenario 
1 (see Sect. 3.1), there are several challenges 
for understanding how all scenarios will be 
governed by the treaty and the national laws 
supporting its implementation. The BBNJ 
Agreement is silent on the responsible entity 

Table 14.1  Information to be notified to the CHM 6 months or as early as possible prior to the collection in situ of 
MGRs of ABNJ

Article 12.2 Current good practice and opportunities for improvement

(a) The nature and objectives under which the col-
lection is carried out, including, as appropriate, any 
programme(s) of which it forms part

Provided as part of a cruise plan

(b) The subject matter of the research or, if known, the 
marine genetic resources to be targeted or collected 
and the purposes for which such resources will be 
collected

Provided as part of a cruise plan

(c) The geographical areas in which the collection is 
to be undertaken

Provided as part of a cruise plan. Additional detail is 
frequently provided as route of vessel defined before cruise 
departure. Some countries, such as the United States, have 
security concerns that may not make it possible to provide 
precise information prior to departure

(d) A summary of the method and means to be used 
for collection, including the name, tonnage, type and 
class of vessels, scientific equipment and/or study 
methods employed

Vessel information is available via the operator (e.g. national 
oceanographic agency, private operator or charitable organi-
zation). Scientific equipment equipment/methods are defined 
in the cruise plan but subject to change

(e) Information concerning any other contributions to 
proposed major programmes

Whether there will be contributions will depend on the fun-
der and research programme

(f) The expected date of first appearance and final 
departure of the research vessels, or deployment of 
the equipment and its removal, as appropriate

The relevant dates are provided as part of the cruise plan

(g) The name(s) of the sponsoring institution(s) and 
the person in charge of the project

The information is provided as part of the cruise plan. The 
sponsoring institution could be a research funder, national 
oceanographic institution, or charitable organization. Person 
in charge is usually the cruise leader or the principal investi-
gator on the cruise application

(h) Opportunities for scientists of all States, in parti-
cular scientists from developing States, to be involved 
in or associated with the project

Opportunities to be part of the cruise may be available. 
However, information on opportunities is not kept in one 
platform

(i) The extent to which it is considered that States that 
may need and request technical assistance, in particu-
lar developing States, should be able to participate or 
to be represented in the project

Participation of States with needs for technical assistance 
that request it may be able to participate or be represented in 
a project. However, information is not kept in one platform

(j) A data management plan prepared according to 
open and responsible data governance, taking into 
account current international practice

A data management plan is provided as part of a cruise plan. 
However, there may be opportunities to harmonize data for-
mats and reporting. Further, best practices for where certain 
types of data should be deposited could be considered
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Cruise Report.6 The capture of the post-expedi-
tion requirements could be incorporated into this 
existing process in the UK, which can be revised 
to ensure compliance with the BBNJ Agreement.

Table 14.2 shows a comparison of post-col-
lection notification in practice and the BBNJ 
Agreement’s requirements in article 12(5). As 
with the pre-collection notification requirements 
in Table 14.1, most of the requirements align 
with existing scientific practices, but there may 
be opportunities for further harmonization, such 
as reporting the repository or database where 
DSI on MGRs is or will be deposited. Guidance 
by treaty bodies on practicalities is important 
given the complexities throughout the R&D 
pathways described in this chapter.

The research process initiated on the cruise 
may take many months to years to complete 
(Engel et al., 2021; Humphries et al., 2021). 
Subsequent research may result in MGR sam-
ple deposits in repositories similar to those 

needed to avoid overloading both researchers 
and operations of the CHM itself with unnec-
essary reporting and data (see Scenario 1). 
Reporting guidelines would facilitate compli-
ance with the notification requirement. Here the 
treaty bodies such as the STB can play a sig-
nificant role in providing recommendations to 
the CoP.

14.2.2  Post-Collection Notification

After a vessel returns to shore with MGR of 
ABNJ, post-collection notification requirements 
to the CHM are expected no later than a year 
following the MGR collection (art 12(5) (a–d)). 
This includes information on the repository 
where the MGR samples are held, the databases 
where the DSI are, or will be, deposited, and a 
report detailing what was collected and where 
and a general summary of findings. Most of the 
notification requirements can be fulfilled by pro-
viding the cruise report and the relevant cruise 
database/s (Table 14.2). For UK marine scien-
tific research, this information is usually captured 
in a Cruise Summary Report and/or the later 

Table 14.2  Information to be notified along with the BBNJ identifier to the CHM as soon as it becomes available, 
but no later than 1 year from the collection in situ of marine genetic resources of areas beyond national jurisdiction

Article 12(5) Current good practice and opportunities for impro-
vement

(a) The repository or database where digital sequence infor-
mation on marine genetic resources is or will be deposited

This information is provided as part of the data 
management plan, which forms part of the cruise plan. 
Similar to the data management plan outlined in Table 
14.1, there may be an opportunity to harmonize the 
consistency and requirements on reporting the relevant 
information

(b) Where all marine genetic resources collected in situ are 
or will be deposited or held

The information about where the physical materials 
collected in ABNJ is recorded as part of the cruise 
database, which forms part of the cruise report

(c) A report detailing the geographical area from which 
marine genetic resources were collected, including infor-
mation on the latitude, longitude and depth of collection, 
and, to the extent available, the findings from the activity 
undertaken

The geographical sampling location is recorded as part 
of the cruise database, which forms part of the cruise 
report. For operational reasons, some data may be 
missing from the database. The result of the collection 
activities may take some time depending on a few 
factors: the number of samples collected, the number of 
personnel available, and financial and other resources

(d) Any necessary updates to the data management plan 
provided under paragraph (2) (j) above

This is a new requirement for the DMP. Depending 
on the extent of updates, the new requirement may be 
relatively easy for the researchers to fulfil

6 ht tps: / /www.ukri .org/counci ls /nerc/faci l i t ies-
and-resources/find-A-nerc-facil i ty-or-resource/
marine-facilities-policy-and-guidance/.

https://www.ukri.org/councils/nerc/facilities-and-resources/find-A-nerc-facility-or-resource/marine-facilities-policy-and-guidance/
https://www.ukri.org/councils/nerc/facilities-and-resources/find-A-nerc-facility-or-resource/marine-facilities-policy-and-guidance/
https://www.ukri.org/councils/nerc/facilities-and-resources/find-A-nerc-facility-or-resource/marine-facilities-policy-and-guidance/
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researcher may handle results from the original 
samples with the BBNJ Identifier that is identi-
fied and has value for research years or even 
decades after the DMP was submitted. That said, 
the determination of practicability could be bet-
ter determined at the Party level to ensure that 
the requirement can be implemented.

14.2.3  Utilization Notification 
and the “BBNJ” Standardized 
Batch Identifier

The utilization notification focuses on reporting 
the outcomes of R&D (commercial or non-com-
mercial) on MGR and associated  DSI. Article 
12(8) requires that where MGR of ABNJ and 
where practicable the DSI “on such resources 
are subject to utilization, including commerciali-
zation, by natural or juridical persons under their 
jurisdiction, Parties shall ensure that the follow-
ing information, including the ‘BBNJ’ standard-
ized batch identifier, if available, be notified to 
the Clearing-House Mechanism as soon as such 
information becomes available:

(a) Where the results of the utilization, such as 
publications, patents granted, if available 
and to the extent possible, and products 
developed, can be found;

(b) Where available, details of the post-
collection notification to the Clearing-
House Mechanism related to the marine 
genetic resources that were the subject of 
utilization;

(c) Where the original sample that is the sub-
ject of utilization is held;

(d) The modalities envisaged for access to 
[MGR and DSI on MGR] being utilized, 
and a DMP for the same;

(e) Once marketed, information, if available, 
on sales of relevant products and any fur-
ther development”.

The term “utilization” is defined as “to conduct 
research and development on the genetic and/
or biochemical composition of MGRs, includ-
ing through the application of biotechnology” 

listed here, associated records in taxonomic 
biodiversity and DSI databases, and research 
publications, which would, in theory, be linked 
to a BBNJ Identifier. The requirement in BBNJ 
Agreement’s article 12(5)(c) to detail “find-
ings from the activity undertaken” within one 
year from collection could be viewed as chal-
lenging in some cases due to the number of 
samples obtained and lack of personnel avail-
able to carry out the work during the term of 
the research funding (i.e. “findings” are yet 
to be ascertained). Follow-on research often 
involves additional researchers not involved 
in the original cruise and associated research 
project. Cruise funding is often time limited 
and restricted to vessel time itself, mobilizing/
demobilizing research project teams, consuma-
bles needed for research and sample shipment. 
Even if downstream research is funded, it may 
be time limited and often ceases within a few 
years of the cruise. This means that there is lit-
tle support for follow-on research and additional 
reporting unless additional funding is obtained. 
In any case, research timescales may be lengthy 
especially when large collections have been 
obtained that require curation and analysis. 
This highlights inherent issues in science fund-
ing, primarily the disconnect between short 
term timescales of grants and long timescales 
for research and maintenance of collections 
and databases (Rabone et al., 2019). The BBNJ 
Agreement does qualify such requirement by 
stating, “in accordance with current international 
practice and to the extent practicable” (empha-
sis added) to ensure that the requirements can be 
implemented.

The requirement under article 12(5)(d) to 
update the DMP in article 12(2)(j) is not a 
current scientific practice, but with adequate 
resources (e.g. financial, personnel, etc.), such 
work may be possible. Considering article 12(8)
(d) on modalities envisaged for access to MGR 
and DSI being utilized and ‘“a data manage-
ment plan for the same”, it is not clear what the 
role of a DMP is here or why it is required if the 
earlier parts of article 12 are complied with, and 
good scientific practice is followed. The treaty 
bodies could also consider the question of how a 
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sequencing data (i.e. DSI) for species identifica-
tion is excluded from “utilisation” (Regulation 
(EU) No 511/2014)).

One of the requirements is to report where 
the original sample that is the subject of utili-
zation is held. Since the BBNJ Identifier poten-
tially covers many different MGR (specimens, 
sample types and species) from the pre-collec-
tion notification, and these may be held in many 
different repositories, this requirement may 
have challenges for implementation. MGR sam-
ples are likely to be transferred from the origi-
nal repository (e.g. that reported in 12(5)(b)) to 
another as work continues; therefore, due dili-
gence is needed to ensure the BBNJ Identifier 
accompanies samples and data. A new data 
standard Latimer Core7 for biological collec-
tions captures information at the level of the col-
lection, rather than of the individual specimen 
or sample like Darwin Core and could facilitate 
this (e.g. by recording the BBNJ Identifier). 
Given how R&D and commercialization can 
progress in a non-linear way (e.g. scenarios 
2–6), due diligence will be necessary between 
actors throughout the process to ensure that the 
BBNJ Identifier is maintained with the MGR 
and DSI on MGR and downstream materials/
products/data so that these can be recorded as 
required in article 12(8)(a).

Implementing the requirements for global 
databases, such as those holding biodiversity 
records and DSI may be achievable, but there 
may also be unforeseen challenges. For bio-
diversity databases like Ocean Biodiversity 
Information System (OBIS) and Global 
Biodiversity Information Facility (GBIF), MGR 
records, e.g. relating to specimens/samples 
held in collections, the BBNJ Identifier could 
be captured by existing data fields in global 
data standards such as Darwin Core, and the 
BBNJ Identifier incorporated into the occur-
rence record in the database. More development 
may be required for DSI records in INSDC, for 
example, addition of a field on a DSI page for 
the BBNJ Identifier. These global databases will 

(art 1(14)). This means that there need only be 
an investigation into the genetic or biochemical 
composition of the MGR or associated DSI for 
the activity to fall within scope of utilization—it 
does not require some form of genetic manipu-
lation or human intervention. “Biotechnology” 
may be one form of utilization, but “utiliza-
tion” can encompass a much broader range of 
activities including taxonomic and conserva-
tion research, subject to confirmation from the 
CoP. The CoP may need to review the opera-
tion of the utilization notification and any future 
benefit sharing arrangements associated with 
utilization to ensure the broad “utilization” 
trigger supports conservation objectives of the 
treaty (Humphries, 2025). The MGR definition 
does not explicitly include derivatives, which 
are instead brought into the treaty through the 
definition of biotechnology. “Biotechnology” 
means “any technological application that uses 
biological systems, living organisms, or deriva-
tives thereof, to make or modify products or 
processes for specific use” (art 1(3)). Arguably 
this means that the utilization notification may 
apply to derivatives only if they are used to 
make or modify products or processes for spe-
cific use, rather than simply investigating them 
for their genetic or biochemical composition 
(Humphries, 2025).

Article 12(8) on reporting utilization of 
MGR and associated DSI could be interpreted 
to mean that any DNA sequencing conducted as 
part of research activities constitutes utilization 
of MGR, i.e. not limited to commercialization 
routes. Under the CBD and Nagoya Protocol 
approach to ABS, countries have the discre-
tion to define the scope of activities that trigger 
obligations. In the ABNJ context, the frame-
work will only be effective if there is a common 
understanding of key definitions and the geo-
graphical, temporal and subject matter scope of 
the obligations (Humphries, 2025). Guidance on 
the types of activities that fall within the scope 
of the “utilization” trigger will be important for 
the BBNJ Agreement given the implications for 
basic research if the reporting requirements are 
impractical. For example, in the EU implemen-
tation of the Nagoya Protocol, usage of DNA 7 https://tdwg.github.io/ltc/index.html.

https://tdwg.github.io/ltc/index.html
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2022; Islam et al., 2023; Page, 2023). Overall, 
the system should be light touch, embedded in 
community practice through broad consultation 
and not require “null” reporting where no utili-
zation has occurred.

(1) Publications

The BBNJ Agreement requires Parties to ensure 
that the location of the results of utilization 
(publications, patents granted, and products 
developed) are reported to the CHM (art 12(8) 
(a)). Regarding publications, if supported by 
journals, the BBNJ Identifier could be recorded, 
for example as part of the methods, so that pub-
lications can be automatically retrieved using 
text mining e.g. via an application program-
ming interface or API (Oldham & Thambisetty, 
2023). Scientific journals sometimes support 
compliance with international agreements such 
as the Nagoya Protocol and scientific good 
practice, such as the requirement to provide 
accession numbers for DSI sequenced in the 
research reported (Humphries et al., 2021). 
Asking journals to add the BBNJ Identifier to 
the list of required information may be feasible. 
Implementation of the BBNJ Identifier would 
therefore benefit from cooperation between jour-
nals, databases (e.g., INSDC) funding organiza-
tions and the treaty bodies.

Challenges may arise during text mining 
such as the need for access to the full text of a 
publication which is possible for open access 
publications but may be problematic for publi-
cations behind a paywall. Further, text mining 
currently often requires scrutiny by a human 
operator. For example, results may give false 
positives and these need to be removed manu-
ally, potentially a very labour-intensive process. 
Given that a Party is responsible for the report-
ing obligation, text mining would have to be 
modified to include only the Party in question. 
One interpretation of article 12(8) is that the 
Party where the utilization occurs is responsible 
for the “utilization” notification (art 12(8)), but 
this poses practical challenges when the results 
of research are in countries outside of where 
the utilization occurs (Humphries et al., 2025b). 

likely need to engage with the treaty bodies to 
provide technical details about the functions 
and limitations (e.g. funding and technology) to 
ensure future compliance with article 12(8)(c) 
and article 12(6) outlined in Sect. 2.4 below (see 
also Muraki Gottlieb et al., 2025a).

There are significant potential informatics 
requirements for the CHM itself to meet the obli-
gation to generate and resolve BBNJ Identifiers 
and handle all the notifications. It may need 
to interface with external databases and meet 
confidentiality and security requirements. In 
designing, implementing and maintaining the 
architecture of the CHM, a non-trivial opera-
tion, integration with existing data systems and 
awareness of emerging practices is essential. It 
is important that the BBNJ process, via bodies 
like the STB, are agile to latest developments in 
data science. Whatever the configuration of the 
CHM, the BBNJ Identifier will need to be robust 
to changes in technology and transcend the 
architecture, as data and web infrastructures may 
change considerably over time.

As explored in the scenarios in Sect. 14.3, 
collections without a BBNJ Identifier utilized 
in R&D may need to be identified or tagged, 
either as part of the BBNJ Identifier system or 
in some other way. This would capture scenar-
ios such as legacy MGR collected prior to the 
BBNJ Agreement entering into force (scenario 
2) or automation that may not trigger a pre-col-
lection notification (scenario 4) or MGR utilized 
in a product but originally collected from har-
vest fisheries that are outside the scope of Part 
II (scenario 5). How this could work in practice 
requires input from repositories and other stake-
holders and could be informed by existing and 
developing approaches. For example, Latimer 
Core as above, and GGBN has developed data 
standards for directly linking specimen records 
with Nagoya Protocol permit requirements 
(Droege et al., 2016; Schiller et al., 2024). The 
emerging digital specimen identifier concept, 
or Digital Extended Specimen (DES), which is 
based on a key principle that each object has a 
globally unique, persistent, authoritative and 
actionable identifier is also relevant to the BBNJ 
Identifier system in general (Hardisty et al., 
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of origin information. However, for others (e.g. 
industrial enzymes) obtaining information about 
the origin of genetic resources may be more 
challenging. It may still be possible to find out, 
if good scientific practice has been followed 
and due diligence applied i.e. that the BBNJ 
Identifier is associated with a product. It should 
also be noted that some industries do not patent, 
which may impact compliance with article 12(8) 
notification for “utilization”. The challenge will 
be for a Party to obtain information on products 
containing MGR linked with a BBNJ Identifier 
where the R&D was carried out by a multina-
tional corporation and different elements of 
R&D carried out in different countries, includ-
ing under the jurisdiction of non-Parties. Also, a 
product may have been developed using multi-
ple MGR with different BBNJ Identifiers, which 
may necessitate complex record keeping with 
unintended non-compliance (see also scenario 3 
in Sect. 3.3 below).

Requirements for information on any prod-
ucts developed and sales of such products (art 
12(8)(e)) may be the most challenging require-
ment to meet. Potentially use of the BBNJ 
Identifier throughout the R&D process and 
due diligence if research outputs are published 
will allow the reporting of data on products, 
but accessibility of these data are very rare 
once MGR enters the commercialization phase 
(Humphries et al., 2021). This may require reli-
ance on self-reporting by industry, potentially as 
part of corporate social responsibility or a sys-
tem similar to that applied for ethical biotrade. 
Companies could benefit from legal certainty in 
products developed, and even utilize the BBNJ 
Identifier in marketing of products (Oldham & 
Thambisetty, 2023). Parties could potentially 
regulate for this within national jurisdictions. 
The second challenge will be to determine 
which Party reports on the activities of a multi-
national corporation and its products. A further, 
unaddressed, question is what the implications 
are for a product that uses DSI sourced from 
multiple origins with different international 
frameworks including CBD and the BBNJ 
Agreement and/or DSI outside the scope of 
these two frameworks. In these cases of “mixed 

Also, many publications have authors from 
multiple countries, and this may lead to double 
counting of outputs as the publication will be 
reported in the aggregate report for each coun-
try, unless there is agreement that, for exam-
ple, the Party where the principal investigator 
(often the last author) resides has responsibil-
ity, in a way possible under the EU regulations 
implementing the Nagoya protocol (Regulation 
(EU) No 511/2024). Further, States that are not 
Parties to the BBNJ Agreement do not have 
notification, monitoring or benefit sharing obli-
gations under the treaty, which is likely to cre-
ate gaps and loopholes in the BBNJ Identifier 
reporting system for data about DSI “access” 
and “utilization”. The reporting requirements 
in article 12(8) are qualified by stating that the 
required information including the BBNJ iden-
tifier should be notified to the CHM “if avail-
able”. Another reason for this qualification is 
to address utilization of MGR (or its DSI) that 
was collected from ABNJ prior to the treaty or 
relevant law entering into force if a Party does 
not elect to override the retroactivity provi-
sion under article 10(1) (see Sect. 3.2). As with 
other provisions, the inclusion of practicability 
is important to maintain flexibility so that the 
requirements can be effectively implemented by 
Parties.

(2) Patents and Products

The requirement to report on the location of 
patents granted and if available products devel-
oped may now be achievable following recent 
international developments. The 2024 World 
Intellectual Property Organization WIPO Treaty 
on Intellectual Property, Genetic Resources 
and Associated Traditional Knowledge (WIPO, 
2024) requires the disclosure of origin or source 
of genetic resources and traditional knowledge 
in patent applications where a product or pro-
cess is based on the resources or knowledge 
(Brown, 2025). For commercial products there 
is no centralized registry for origin of genetic 
resources included in patents. It may be possi-
ble for certain regulated patented products (e.g. 
pharmaceuticals, food/feed) to obtain disclosure 
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international practice” (art 14(3)). Access to 
MGR and DSI may be subject to the reasonable 
conditions of:

(a) The need to preserve the physical integrity 
of MGR;

(b) “Reasonable costs associated with main-
taining the relevant gene bank, bioreposi-
tory or database in which the sample, data 
or information is held”;

(c) Reasonable costs associated with providing 
access; and

(d) Other reasonable conditions in line with the 
objectives of the BBNJ Agreement.

The treaty goes on to say that opportuni-
ties “for access on fair and most favourable 
terms, including on concessional and preferen-
tial terms, may be provided to researchers and 
research institutions from developing States” 
(art 14(4)).

As soon as information becomes available, 
Parties must notify to the CHM the modali-
ties envisaged for access to MGR and DSI that 
are subject to “utilization” (art 12(8)(d)). These 
“access” provisions are distinct from the concept 
of “utilization”, although the term “access” is 
undefined in the treaty (Humphries, 2025).

Several UK institutes collect, house and con-
duct work on MGR from ABNJ including pub-
licly funded research institutes, universities, 
museums, and private consultancies. Relevant 
organizations include the Marine Biological 
Association (MBA), the National Oceanography 
Centre (NOC), the British Antarctic Survey 
(BAS), the Natural History Museum (NHM), 
Plymouth Marine Laboratory (PML), and a 
numerous universities and consultancies. These 
include both “official” national repositories of 
the NHM for example, which fall under exist-
ing legislation (the British Museum Act) and 
more general scientific repositories, housed 
in university, government, or commercial 
research institutes and laboratories (e.g. bio-
technology companies, private consultancy). 
These entities and sectors will have different 
degrees of formalization for collections man-
agement. Depending on interpretation of the 

DSI use” which legal requirements will prevail 
in the event of inconsistency, or will all apply 
equally? What if the ABNJ portion’s contribu-
tion to a product is a small minority or not part 
of the claim but “only” part of the reference 
material of the patent application? Will BBNJ 
agreement reporting requirements still apply? 
These practical questions will require further 
consideration (see also scenario 3).

The BBNJ Agreement has an initial mon-
etary benefit sharing scheme that is decoupled 
from the MGR R&D processes discussed here. 
That said, once the BBNJ Agreement enters into 
force, the CoP will decide on the modalities for 
a monetary benefit sharing scheme arising from 
the utilization of MGR and DSI, requiring an 
understanding of current practices of scien-
tists and commercial end users. In that regard, 
there is a lack of baseline data on products 
from BBNJ. Private sector entities could pro-
vide records of products developed/costs/profits 
directly to the CHM since such information may 
be requested by a Party that has jurisdiction over 
the entity. This would support the work of the 
ABS Committee to make guidelines or a code of 
conduct for activities with respect to MGR and 
DSI (art 15(3)(a)). While details associated with 
the future monetary benefit sharing tied to sam-
ples from BBNJ may not be decided for a year 
or more, the private sector could explore poten-
tial implications of the requirements and prepare 
avenues for data sharing on commercial uses.

14.2.4  Access to MGR and DSI 
in Repositories and Databases

Both the notification and benefit sharing sys-
tems contain obligations about access to MGR 
and DSI in repositories and databases. Parties 
must take measures to ensure that MGR and DSI 
on MGR of ABNJ (together with their BBNJ 
Identifier) that are subject to “utilization” are 
“deposited in publicly accessible repositories 
and databases, maintained either nationally or 
internationally, no later than three years from 
the start of such utilization, or as soon as they 
become available, taking into account current 
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the treaty requirements, those based in develop-
ing States will be far greater.

The requirement for repositories and data-
bases to ensure MGR/DSI can be identified 
as originating from ABNJ in article 12(6) 
could be challenging as outlined in 2.3 above. 
The onus is on the Party that hosts these enti-
ties to ensure and monitor compliance which 
may be possible for national repositories with 
adequate resources. The BBNJ Identifier will 
need to be captured by in-house databases of 
marine research institutes/repositories, which as 
for global databases in Sect. 2.3 above would 
require development or field modification for 
the relevant database and associated documenta-
tion. Automating reporting will be important for 
larger organizations to minimize administrative 
burden.

Article 12(7) requires Parties to ensure that 
repositories, to the extent practicable, and data-
bases under their jurisdiction prepare a biennial 
aggregate report on “access” to MGR and DSI 
linked to their BBNJ Identifier and make the 
report available to the ABS Committee. The lan-
guage “to the extent practicable” recognizes that 
it may not be possible to require all reposito-
ries to compile the report, but at least the major 
repositories holding MGR may have the capac-
ity to compile such a report. One key issue for 
understanding what to report is that the term 
“access” is undefined. For example, a scientist 
may borrow an MGR from a collection simply 
to compare it physically with another MGR. 
Such action would not be considered utilization, 
but potentially considered “access” by default. 
Practicalities of such an interpretation would 
need to be carefully considered given common 
practice of exchange of material across institu-
tions, and scientists visiting institutions to study 
their collections. Monitoring “access” at such 
granularity would be of little value to the ben-
efit sharing system but could have massive cost 
implications. Similarly, what defines “access” 
for DSI will need to be carefully considered (see 
scenario 3 in Sect. 3.3). It is important that dis-
proportionate and burdensome reporting require-
ments are avoided, such as equating a BLAST 

BBNJ Agreement, some may comprise entities 
responsible for reporting. These organizations 
currently house MGR, which would fall under 
the BBNJ Agreement only if the retroactive 
application of provisions under article 10(1) are 
accepted by the UK when ratifying. But whether 
retroactivity is applied or not, all MGR collected 
and housed in these repositories following ratifi-
cation would be in scope. Retroactivity also has 
implications for handling and storage of MGR 
and DSI. If applied, then ensuring that MGR 
are identified as originating from ABNJ could 
be required for existing collections (art 12(6)) 
which may necessitate significant additional 
curation and databasing (with cost implications, 
as outlined below).

Article 14(4) as above covers what the nego-
tiators considered were reasonable conditions 
for facilitating access. Scientific sample reposi-
tories in the UK (including but not restricted to 
museum collections) are available for research 
as standard practice globally, any limitations on 
access are likely to arise for the reasons stated 
in the text, “preserving the physical integ-
rity of samples”. This recognizes that samples 
as physical entities are finite by nature and 
undergo attrition, i.e. can be “used up” in the 
research process. Other reasonable conditions 
could include existing research agreements, for 
example samples may be embargoed during the 
research project phase until the project is com-
pleted. “Reasonable costs” will arise through 
provision of access to samples (e.g. sample pro-
cessing, staff time) to account for the time-inten-
sive process of curation of biological collections 
and associated data. These potential fees could 
be waived or reduced for developing States, as 
is current practice for some museums and col-
lections. Potentially the benefit sharing fund 
(see Sect. 2.5 below) could subsidize the costs 
of collection material for users from develop-
ing States. Input on “reasonable conditions” and 
“reasonable costs” could also be provided by the 
STB. It is important to recognize also that while 
most collections of MGR are currently housed 
in developed States (Collins et al., 2021), what-
ever the challenges for these institutes to meet 
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monetary benefit system (art 52(4)). Under this 
system, the CoP will decide on the modalities 
for the sharing of monetary benefits from the 
utilization of MGR and DSI, taking into account 
the recommendations of the ABS Committee. 
Modalities may include milestone payments, 
payments related to the commercialization of 
products, a tiered fee based on aggregate level 
of activities by a Party or other forms the CoP 
decides.

Article 14(3) provides that one form of non-
monetary benefit sharing is open access to 
FAIR data in national databases “in accordance 
with current international practice and open 
and responsible data governance”. Existing 
principles of FAIR data management are well 
established in the scientific community (Page, 
2023) and open access to DSI, required for peer-
reviewed publication, is consistent with these 
principles. Standard practice for UK-funded 
research are data policies to ensure data are 
openly accessible within a two-year window, 
with some UK institutes mandating publication 
solely in open access journals, contributing to 
non-monetary benefit sharing (art 14(2)(a–h)).

Article 14(9) indicates that benefit sharing 
modalities under the BBNJ Agreement “should 
be mutually supportive of and adaptable to other 
access and benefit-sharing instruments”. Article 
15(5) sets out how the ABS Committee “may 
consult and facilitate the exchange of informa-
tion with relevant legal instruments and frame-
works … including benefit-sharing, the use of 
DSI on MGR, best practices, tools and method-
ologies, data governance and lessons learned”. 
Current discussions under the CBD and the 
GBF regarding how benefits from the use of 
DSI should be shared recognize the complexity 
of the situation and are developing a framework 
for the instruments that deal with DSI to work 
together towards a common solution. Guiding 
principles are listed in the “DSI Decision” under 
the GBF and are based on sound scientific and 
pragmatic principles (CBD/COP/DEC/15/9). 
If such an overarching global benefit sharing 
mechanism could be agreed for all DSI fall-
ing under different UN instruments, then a 
multilateral DSI fund could disburse funds for 

search with access. Monitoring access to DSI 
in any case will not be feasible as stated in the 
2022 Kunming-Montreal Global Biodiversity 
Framework (GBF) decision on DSI that 
“Recognizes that tracking and tracing of all digi-
tal sequence information on genetic resources 
is not practical” (CBD/COP/DEC/15/9; see 
also Rohden et al., 2020; Scholz et al., 2022). 
Further, while the aggregate report in theory 
would be light touch, there would be a need to 
collate information in totality to be able to report 
in aggregate. Ideally reporting processes would 
be automated as far as possible (see Sect. 2.3). 
National legislation implementing the treaty 
obligations will need to address what “access” 
means, and guidance from the CoP will be 
important to ensure consistency across Parties.

14.2.5  Benefit Sharing

Article 14 provides a framework for the fair and 
equitable sharing of monetary and non-monetary 
benefits from activities with respect to MGR and 
DSI on MGR of ABNJ (Broggiato et al., 2025; 
Lavelle & Wynberg, 2025). The treaty text pro-
vides an inclusive list of non-monetary benefits, 
including

• Access to samples, sample collections and 
DSI;

• Open access to FAIR (findable, accessible, 
interoperable, reusable) scientific data;

• Information contained in the notifications and 
BBNJ Identifier in publicly searchable and 
accessible forms;

• Transfer of marine technology and capacity 
building;

• Increased technical and scientific coopera-
tion, in particular with those in developing 
States; and

• Other forms of benefits as determined by the 
CoP (art 14(2)).

It establishes a special fund that will be funded 
through annual Party contributions, additional 
contributions from Parties and private entities 
and payments in accordance with article 14(7) 
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conservation and sustainable use of biodiversity 
both within and beyond national jurisdiction.

This section demonstrates that many of the 
requirements under the MGR framework are 
already part of scientific practice, but there is 
a long way to go in incorporating practices by 
commercial end users into the framework. It is 
important for implementing the objectives of 
both Part II and Part V of the BBNJ Agreement 
to go beyond these contributions, including the 
instances of contributions to capacity build-
ing and transfer of marine technology (CB/
TT) listed in Article 14(2)(e–h) (Harden-Davies 
et al., 2022). Funding for capacity building 
could be scaled up through existing practices, 
where opportunities are promoted and encour-
aged through science programme funding 
calls. Alignment with capacity building initia-
tives under the Nagoya Protocol is also impor-
tant. Mandatory funding for CB/TT could be 
considered by research funding bodies, with 
careful input on ensuring sustainability. There 
are opportunities for greater harmonization in 
CB/TT efforts. Policies should be checked at 
national levels and revised to ensure compli-
ance with BBNJ Agreement requirements and 
ensure that reporting can be collated centrally 
from a range of sources including repositories, 
databases, ABS clearing house mechanisms and 
Party implementation infrastructure, to share 
with the ABS Committee and the CoP for ongo-
ing decision-making on notifications and benefit 
sharing.

14.3  Scenarios About How 
the BBNJ Agreement 
May Apply to R&D 
and Commercialization

This section explores scenarios based on exist-
ing scientific practices associated with MGR 
research, which follow the pathway of a col-
lected sample from ABNJ through the R&D 
pipeline (including potential commercializa-
tion): in effect, a “day in the life” of an MGR. 
Scenario 1 is a simple linear example fol-
lowed by more complex, non-linear scenarios 

concerning MGR, DSI and TK. Scenarios cover 
the following areas/activities:

1. MGR collected from a research cruise using 
a national research vessel (Sect. 3.1);

2. the use of MGR collected prior to the BBNJ 
Agreement/national laws coming into force 
(Sect. 3.2);

3. the use of ABNJ-sourced DSI (Sect. 3.3);
4. automation in collection and R&D 

(Sect. 3.4),
5. MGR for R&D sourced from fish harvest-

related activities (Sect. 3.5), and
6. the use of TK associated with MGR in 

ABNJ (Sect. 3.6).

14.3.1  Scenario 1—Simple Linear 
Scenario—Collecting MGR 
from ABNJ with a Research 
Vessel (Cruise)

This scenario describes a linear example where 
MGR is collected on a research cruise using 
a national research vessel carrying out bio-
logical/biodiscovery research in ABNJ (see, 
e.g. Alcock, 2014; Clark et al., 2016; Rabone 
et al., 2019). Research cruises to ABNJ are 
commonly funded by national research fund-
ing bodies through a grant application (which 
would typically also include a cruise proposal 
and cruise application). Such a grant applica-
tion may include plans for sample and data 
collection and utilization, and a DMP, which 
are requested by many funders at this stage. 
To enable efficient use of valuable cruise time, 
many research cruises involve multiple teams, 
often from different countries, carrying out 
distinct research projects. This requires care-
ful cruise planning, including use of equip-
ment and on-board facilities and may involve 
compromises among the teams. A plan for 
training early career researchers including 
from developing States may be included, but 
is not necessarily required, which is a poten-
tial area for improvement in the treaty pro-
cess. Once a grant for a deep-sea expedition is 
awarded, the next stage may involve confirming 
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During operations, a database will be popu-
lated with information about cruise operations, 
potentially including deployments and sample 
collections. This information forms part of the 
subsequent cruise report that presents the results 
obtained within a set time from demobilization, 
often within a year. Once the cruise returns to 
port, samples may be shipped to the institutions 
of respective project teams. This means that the 
same MGR, and different MGR with the same 
BBNJ Identifier, may end up in multiple reposi-
tories in various countries, with implications 
for reporting (see Sects. 2.2 and 2.3 above). 
The final cruise report may contain a narrative 
including a summary, study sites and scientific 
sampling. Several national oceanographic insti-
tutions have online portals for depositing the 
cruise plan and cruise reports and have sophis-
ticated mechanisms to interrogate the sampling 
data generated, but this capacity is limited to 
developed States with resources (see Sect. 2.1 
above).

After the research activities are complete and 
the vessel returns to shore, there is the require-
ment in the BBNJ Agreement’s article 12(5) to 
notify the CHM with required post-collection 
information “as soon as it becomes available, 
but no later than one year from the collection 
in situ of marine genetic resources of areas 
beyond national jurisdiction”. Most of the notifi-
cation requirements can be fulfilled by providing 
the cruise report and the relevant cruise database 
(see Sect. 2.2 above). Article 12(7) requires that 
Parties to prepare an aggregate report on MGR 
and DSI linked to the BBNJ Identifier for the 
ABS Committee every two years “to the extent 
practicable”. In principle, each sample record 
in the cruise database would be associated 
with the same BBNJ Identifier, which will stay 
linked to MGR/DSI from the original collec-
tion. If a research programme has multiple pro-
ject leads, there is likely to be one database per 
project. There is an opportunity for treaty bodies 
to encourage the consistent application of data 
and metadata standards to ensure that all data 
complies with FAIR principles (see Sect. 14.2). 
Much of the detail around how the process will 
work remains to be determined by the CoP, 

technical feasibility of the proposed work and 
availability of sampling and on-board facili-
ties. The cruise path may cross regions under 
special designation such as marine protected 
areas and associated permits or environmental 
impact assessments would need to be in place. 
During the research cruise, the sampling sites 
and deployments, and even intended cruise 
path may change due to weather conditions. 
The functionality of sampling gear and discov-
eries made while on the cruise may also alter 
the research aims and objectives (Clark et al., 
2016). Once collected, samples may be pre-
served on board or analysed immediately, and 
data generated. As described in Sect. 14.2, any 
physical samples collected in ABNJ could be in 
scope as (a) may contain MGR, and (b) the col-
lection event in ABNJ rather than the intent of 
use triggers requirements (Humphries 2025).

The BBNJ Agreement requires a pre-collec-
tion notification to be submitted to the CHM six 
months or as early as possible prior to the col-
lection or sampling of MGR from ABNJ (art 
12). Once submitted, the CHM will automati-
cally issue a BBNJ identifier to be linked to the 
pre-collection notification. The issued BBNJ 
Identifier would link the sample/organism and 
associated DSI that are subsequently identi-
fied from the collection if it is included in the 
metadata or other records associated with the 
samples or DSI. In other words, the user of the 
MGR or DSI may be able to trace the organ-
ism or data back to the original collection if 
the BBNJ Identifier maintains its link within 
repositories or databases. This requirement can 
only be fulfilled once the CHM and its BBNJ 
Identifier function are operational, the time-
frame of which is currently unknown. After the 
BBNJ Identifier is issued, there is a require-
ment that “updated information shall be notified 
to the CHM within a reasonable period of time 
and no later than the start of collection in situ, 
when practicable” if there is a “material change 
to the information provided to the CHM”. It is 
not clear what constitutes a “material change” 
and what entity would determine whether the 
changes exceed the threshold (see Sect. 2.1 
above).
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rules of international law that treaties and laws 
are not normally retrospective (see Humphries, 
2025). However, the article goes on to say that 
the treaty obligations apply to “utilization” 
of MGR and DSI on MGR of ABNJ that were 
collected or generated before entry into force, 
unless a Party makes and exception when rati-
fying. In other words, while the provisions for 
collection, including pre- and post-collection 
notifications and the provisions for “access” to 
MGR and DSI in repositories are not retrospec-
tive, depending on the way each Party deals with 
temporal scope under their national laws, the 
provisions for “utilization” may be retrospective 
and cover MGR from ABNJ collected before the 
legislation came into force.

If a Party does not opt out of the retrospec-
tive effect for utilization, MGR collected prior to 
the law coming into force that is the subject of 
“utilization” (e.g. legacy MGR) will not have a 
BBNJ Identifier as there will have been no pre-
collection notification (Fig. 14.3). This MGR 
may still need to be included in any report to 
ABS Committee and subsequent reports on utili-
zation, however. The BBNJ Agreement does not 
specify how relevant information about MGR 
without a BBNJ Identifier should be supplied 
to the CHM. In the first instance, it may not 
even be possible to determine what is in scope 
given legacy collections may not have locality 
data to ascertain whether they were collected 

with the support of its subsidiary bodies, but the 
intent appears to be to keep the system as simple 
as possible using the BBNJ Identifier (art 12(7), 
14(7)).

In summary, cruise plans and reports in cur-
rent practice already fulfil many of the BBNJ 
requirements (see also Tables 14.1 and 14.2) 
but even a linear scenario can have many vari-
ables. Further, while this scenario describes a 
cruise in ABNJ, cruises may collect both within 
and beyond national jurisdictions (Rabone et al., 
2019) (Fig. 14.2).

14.3.2  Scenario 2—The Use 
of MGR and DSI Collected 
or Generated Prior to the 
BBNJ Agreement Coming 
into Force

Article 10(1) provides that the BBNJ Agreement 
applies to activities with respect to MGR and 
DSI on MGR of ABNJ collected and generated 
after the entry into force of the treaty for the 
respective Party. In other words, a State that has 
ratified the treaty by implementing their obliga-
tions under national laws (i.e. become a Party to 
the treaty), will state the date from which their 
laws will apply to the collection and generation 
of MGR and DSI for their nationals who under-
take these activities. This follows the ordinary 

Pre-cruise 
no�fica�on 

BBNJ Standardised 
Batch Iden�fier 

Clearing House 
Mechanism 

No�fy CHM 
If change 

Research 
Cruise 

6 months 
before cruise 

Post-cruise 
no�fica�on 

12 months 
a�er cruise 

Report to benefit 
sharing commi�ee 

Report on 
u�lisa�on 

When 
Available 

(every X years) 
# # # # 

MGR 

Research & 
Development 

Fig. 14.2  Requirements of article 12 applied to a simple linear scenario involving a planned cruise by a national 
research vessel
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14.3.3  Scenario 3—Use of ABNJ-
Sourced DSI

For DSI on MGR of ABNJ that has been depos-
ited in a database after the BBNJ Agreement 
enters into force, with the source MGR having 
been notified under a pre-collection notification 
(Fig. 14.4), a BBNJ Identifier will be associated 
with the MGR and connected to the resulting 
DSI (art 12(5)(a), 12(6)) to enable downstream 
reporting on “access” and “utilization” (arts 
12(7), 12(8)). These requirements raise the 
question of what comprises “access” and “uti-
lization” for DSI. For example, does using DSI 
in a comparative search (e.g. BLAST) or in a 
phylogenetic tree constitute access? Or would 
such activities need to be more substantial than 
simply comparative? And, if so, can and will 
this distinction be made? It is important inter-
pretations of these terms by treaty bodies are 
grounded in practicalities and researchers are 
cognizant of what activities may apply (see 
Sect. 14.2).

The requirement for post-collection notifica-
tion to the CHM on the original MGR and the 
repository where the sample is kept (arts 12(8)
(b–c)) could be met using the BBNJ Identifier 
associated with the DSI on MGR, allowing it to 
be traced to the relevant notification (although 
not necessarily to the relevant repository—see 
Sect. 14.2). If research yields a patentable dis-
covery and a patent is applied for and granted 
(i.e. if claims are being made on the DSI on 
MGR or if the DSI is needed “in order to ena-
ble a practitioner skilled in the art to reproduce 

from ABNJ. Retroactivity for MGR under the 
BBNJ Agreement raises other complexities. 
The same MGR from the same pre-BBNJ cruise 
may be housed by institutes in different States, 
some that are Parties have opted out of retroac-
tivity and some that have not and some States 
that have not become Parties and are not under 
BBNJ Agreement obligations, which would 
complicate reporting for ongoing R&D and 
commercialization of MGR and associated DSI. 
It may also promote jurisdiction shopping where 
“utilization” is conducted in States with the least 
regulatory and reporting burden.

Legacy MGR potentially could be “tagged” in 
some way to indicate it was obtained from ABNJ 
before the BBNJ Agreement and relevant Party’s 
law entered into force (Fig. 14.3). Such a tag 
could both differentiate the pre-BBNJ MGR and 
also act as a flag that not all data will be avail-
able and therefore may not meet the notification 
requirements for utilization (e.g. location where 
the original sample is held, details of the post-col-
lection notification and the modalities of access 
by third parties (art 12(8)). The data outlined in 
the pre-collection and post-collection notifica-
tions may not have been collected originally, or 
there may be significant costs for the repository in 
finding the information (see Sect. 14.2), although 
the only reporting requirements in this retroactive 
scenario concern those relating to “utilization”. 
However, the technical feasibility of implement-
ing such a tag, or how it may align with the BBNJ 
Identifier, is unclear, and whether it would clarify, 
or further complicate matters requires consulta-
tion with repositories, databases and other stake-
holders (Sect. 14.2).
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Fig. 14.3  Potential workflow for MGR collected prior to a treaty housed in an MGR repository, accounting for 
potential retroactivity of article 10
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Genetic Resources for Food and Agriculture9] 
and deep-sea fish (MGR collected prior to 
the BBNJ Agreement). Sequences from these 
three sources may be combined with the origi-
nal DSI on MGR used in the query leading to 
a “hybrid” consensus sequence (a synthetic 
sequence based on many sequences). This new 
hybrid may be subject to even further modifica-
tion based on additional sequences or via tar-
geted mutations or directed evolution. After a 
research process taking months to years, a final 
sequence is arrived at which could be used in 
a final product that may be patented and com-
mercialized. It will be challenging to determine 
the individual contribution of each original 
sequence was to the final product. Further modi-
fications may take the product DSI far from 
the original sequence so that it is likely impos-
sible to trace it back to the original DSI on the 
source MGR. Also, only the DSI derived from 
MGR collected after the BBNJ Agreement for 
the respective Party came into force will have 
a BBNJ Identifier. It will be very challenging 
therefore to calculate which benefits should be 

the invention”; TRIPS agreement,8 article 27), 
then article 12(8) also requires notification to 
the CHM of where this patent can be found. 
The WIPO recently revised policies and now 
requires disclosure of origin so this should allow 
compliance (WIPO, 2024, see Sect. 2.3 above). 
Similarly, INSDC now requires spatiotemporal 
information for all DSI published on the data-
base, with some exceptions. Issues may also arise 
if the sequence queried is not unique but shared, 
for example in members of a single species that 
has been collected both in ABNJ and in AWNJ.

In reality, the use of DSI is far more complex 
than the above simple linear scenario suggests. 
DSI used in a product may be derived from 
multiple MGR from both ABNJ and AWNJ, 
potentially also collected before the BBNJ 
Agreement entered into force (Fig. 14.5). At 
the start of this process, DSI on MGR is que-
ried against a DSI database containing millions 
of sequences returning potentially 10–1000 s of 
sequences from different organisms, including 
e.g. terrestrial microorganisms (under CBD), 
plants [under the International Treaty on Plant 
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Fig. 14.4  A “simple linear” example of the use of DSI on MGR of ABNJ where the DSI on MGR is used directly 
from a database with no modification to generate a product

8 Marrakesh Agreement Establishing the World Trade 
Organization, Annex 1C (Agreement on Trade-Related 
Aspects of Intellectual Property Rights), opened for 
signature 15 April 1994, 1869 UNTS 299 (entered into 
force 1 January 1995) (TRIPS Agreement).

9 International Treaty on Plant Genetic Resources for 
Food and Agriculture, opened for signature 3 November 
2001, 2400 UNTS 303 (entered into force 29 June 2004).
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14.3.4  Scenario 4—Automation 
in Collection, Research 
and Development

“Collection in situ” includes the activities of 
collection and sampling (art 1(4)). Autonomous 
underwater vehicles (AUVs), also called 
Uncrewed Marine Vessels, that collect data and 
samples from ABNJ can have different levels of 
autonomy, ranging from remotely operated vehi-
cles (ROV) with some human operation to fully 
autonomous vessels with machine learning and 
artificial intelligence (AI) capabilities (IMO, 
2021). AUVs can take samples of water and 
sediment that contain MGR or samples of live 
biological specimens. They can collect, integrate 
and transmit information related to the physics, 
chemistry and biology of the ocean (Chai et al., 
2020). Techniques for automated collection 
and analysis are rapidly evolving. For example, 
sequencing can now be carried out in situ (in the 
field), using portable sequencing technologies, 
and combined with environmental DNA (eDNA) 
sampling, which allows sequencing of DNA fil-
tered directly from water or sediment samples to 

shared with which UN ABS fora for each of the 
DSI utilized. In any case, there are currently no 
mechanisms in place to deal with benefit shar-
ing from DSI under any UN instrument dealing 
with DSI (UNEP, 2022).

If a DSI on MGR that is used was depos-
ited prior to the BBNJ Agreement entered into 
force (legacy DSI), then article 10(1) allows 
a Party to opt out of retroactivity (scenario 2). 
Some data held in databases prior to the BBNJ 
Agreement will not have spatiotemporal infor-
mation that makes it easy to identify as originat-
ing from ABNJ, and therefore in scope. Even if 
the DSI can be identified as coming from MGR 
of ABNJ, it will not have a BBNJ Identifier, 
or even the required associated data, so it may 
not be feasible to comply with article 12. The 
application of retroactivity on DSI may require 
the “tagging” or identification of pre-BBNJ 
DSI records in databases. How this tag could 
(or even should) be implemented requires fur-
ther input by treaty bodies and Parties. Further, 
given the main DSI databases (INSDC) are mul-
tinational collaborations, the question who will 
implement and report on this data remains.
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changes to the pre-collection must be done 
before the vessel leaves shore for the first time 
(art 12(4)). It may be impractical for the post-
collection notification to be carried out no later 
than one year from collection in situ if the col-
lection is ongoing.

Whereas the “utilization” obligation was 
envisaged by the negotiators as being an activ-
ity that comes after the collection activity in 
ABNJ under the linear scenario 1 with advances 
in technology, “utilization” of MGR and DSI 
may occur within ABNJ at the time of collec-
tion as above (Chai et al., 2020). There are rapid 
advances in employing machine learning/AI 
techniques for the utilization of DSI, but if these 
are considered to be fully autonomous, they may 
fall outside scope of the utilization notification 
and information sharing obligations. In practice, 
it may be impossible for a Party to distinguish 
between those utilization activities carried out 
within their jurisdictions by natural and juridical 
persons and those that are not.

Currently it is unclear what activities fall 
under obligations concerning “access” to MGR 
and DSI in repositories and databases (see 
Sect. 2.4 above). If access extends to a BLAST 
search or similar, then it would not matter 
whether the activity was generated through AI 
or not because the “access” provisions are not 
similarly constrained as the “utilization” provi-
sions to those undertaken by natural or juridical 
persons. Figure 14.6 outlines a common-sense 
approach to notification of activities with respect 
to MGR and DSI on MGR of ABNJ follow-
ing the linear scenario for manned cruises. One 
option is post-deployment notification after 
12 months as shown (Fig. 14.6) but an AUV 
may collect data for a full year or beyond, there-
fore another option could be 12 months after 
final data upload/mission completion.

By including different subject matter trig-
gers for “collection” and “utilization” activities, 
the BBNJ Agreement creates possible loopholes 
for AI-related research that is increasingly being 
used in each of these activities. MGR and DSI 
as physical and digital entities are distinct but 
intrinsically linked (Rabone et al., 2019). The 
artificial separation of collection for physical 

analyse genetic material in the cells and identify 
species present (Harrison et al., 2019).

Parties have an obligation to ensure infor-
mation is notified to the CHM when MGR and, 
where practicable, DSI are subject to utiliza-
tion, including commercialization “by natural 
or juridical persons under their jurisdiction” 
(art 12(8)). The legal status of AI and whether 
it can be a “juridical person” varies between 
States (see Humphries, 2025). Whereas ROVs 
for example have some human involvement, 
it is likely that the wording of the “utiliza-
tion” notification for MGR and DSI will have 
a loophole for fully autonomous entities with-
out legal personhood. In contrast, the pre- and 
post-collection notifications and obligations 
relating to “access” to MGR and DSI in reposi-
tories and databases have no such limitations 
and can be triggered by activities carried out 
by remotely operated and fully autonomous 
entities. However, the pre- and post-collection 
notifications are confined to collection in situ of 
MGR of ABNJ, which means the physical sam-
ples and not the information components such 
as DSI, which is subject to obligations as dis-
tinct subject matter (see Humphries, 2025). It is 
only collection of the physical MGR that is the 
trigger for the pre-collection notification and the 
automatic assignment of the BBNJ Identifier, 
meaning that those activities that collect data 
directly from ABNJ as described above may not 
be captured.

Further, the nature of autonomous collections 
and sampling do not necessarily fit within the 
expected timeframes of the pre- and post-collec-
tion notifications. Without humans on board, the 
patterns and timing of collection can vary sig-
nificantly from the cruise envisaged in scenario 
1. Autonomous collections and sampling may be 
from permanent moorings, AUVs or floats that 
can conduct uninterrupted missions for months 
if not years (Chai et al., 2020). The information 
may be transmitted to a research facility within 
national jurisdiction in real time or AUVs may 
carry out in situ analysis in ABNJ (Chai et al., 
2020). The research projects might change dur-
ing the uninterrupted (possibly indefinite in 
future) deployment but notification of material 
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(b)). Together, these provide a broad exclu-
sion of both fisheries harvest activities and liv-
ing marine resources, including fish, caught 
as a commodity in ABNJ. The exclusion not 
only covers the activity of fishing but also the 
resources that are the result of such activities. 
Like the Nagoya Protocol, the determining 
factor is the presence/absence of utilization. 
In terms of fishing activities, the exclusion 
means that such activities will not have to com-
ply with any of the collection-related require-
ments of Part II MGR, such as a pre-cruise 
notification, which might pose some practical 
challenges.

Regarding living marine resources, many 
different scenarios could be described in which 
these are collected with other purposes than 
utilization as an MGR, yet later the resource, 
parts of it, or associated organisms are utilized 
as MGR. Examples include specimens acquired 
from recreational fishing, or from commercial 
fishing vessels (including bycatch) via observ-
ers, or acquired later, e.g. from fish markets, 
and/or subsamples thereof, including ecto- or 
endo-parasites (Koepper et al., 2022), gut micro-
biomes, or tissue samples. In these cases, the 
MGR will enter the BBNJ MGR pathway at a 
later stage (Fig. 14.7). All the post utilization 
steps, such as notification on use and reports to 
the ABS Committee, will be similar to standard 
MGR collections.

A simple case can illustrate how the exemp-
tion in article 10(2)(b) may apply. An unu-
sual fish is harvested as part of a catch from a 

samples and for the information components 
creates loopholes and complexities in the notifi-
cation system. Until the BBNJ Agreement bod-
ies clarify the situation for AUVs, applying a 
common-sense approach, Parties should ensure 
that the pre-notification is carried out prior to 
the first deployment of the AUV to ABNJ if the 
original project intends to collect samples and 
data. The notification mechanism is largely tai-
lored to the linear ideal of collection, sampling 
and utilization of MGR from ABNJ via manned 
cruises rather than automation in these activities. 
In reality, BBNJ Agreement bodies will need to 
provide specific guidance for accommodating 
the distinguishing features of fully autonomous 
activities, such as the length of deployment 
and the geographical location of subject matter 
including activities that do not fit neatly within 
the linear scenario.

14.3.5  Scenario 5—Fish and Fishing-
Related Activities

Article 10(2) of the BBNJ Agreement provides 
two related exemptions to the scope of appli-
cation for Part II MGR. These are (1) fishing 
regulated under relevant international law and 
fishing-related activities (art 10(2)(a); and (2) 
fish or other living marine resources known to 
have been taken in fishing and fishing-related 
activities from ABNJ, except where such fish 
or other living marine resources are regulated 
as utilization under part II on MGR (art 10(2)
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ABNJ under fish or fishing-related activities, 
similar to potential tagging of “legacy” or pre-
BBNJ MGR and DSI (scenarios 2 and 3) to link 
repository data to the CHM. The outcomes of 
research from its use, however, may be notified 
under the utilization notification to the CHM.

A less straightforward example would be har-
vesting marine living resources known to have 
been collected by fishing-related activities from 
ABNJ to increase biomass for pharmaceutical 
leads. For example, deep-sea sponges might be 
harvested from ABNJ or as bycatch in another 
ABNJ fishery such as halibut or cod fisheries 
(Munoz et al., 2020). To bring a commercial 
product to market may require large quantities 
of the original sponge (if it is not cost effective 
to synthesize the product) over a long period of 
time for different stages of R&D and commer-
cialization. This might either be achieved from 
repeated collections from ABNJ or through 
aquaculture, which is a key activity for build-
ing biomass and has been used for producing 
sponges and metabolites for pharmaceutical 
purposes in AWNJ (Duckworth, 2009). Would 
obtaining the sponges under harvest fisheries 
be exempt so that the collection is not subject 
to pre-collection notification when the intent 
of the harvest is ultimately for R&D purposes? 
If sponges are originally collected from ABNJ 
and then farmed in AWNJ as a bulk commodity 

commercial fishery from the high seas. It is sold 
at a fish market to a researcher who is interested 
in investigating its apparent unusual properties. 
There has been no pre-or post- collection noti-
fication because it was extracted from ABNJ 
under the fisheries exemption. Consequently, 
the harvest (collection) does not have an asso-
ciated BBNJ Identifier (because there was no 
pre-collection notification) and the fish enters 
the R&D pipeline at the stage of “utilization”. 
“Utilization” obligations are triggered if there is 
R&D ‘on the genetic and/or biochemical com-
position’ of MGR (art 1(14)). Genetic manipu-
lation of the fish would clearly trigger the 
utilization notification, as would other investiga-
tions into its genetic or biochemical composition 
(see Sect. 2.3 above). This utilization notifica-
tion to the CHM would apply in the same way 
as MGR that have been collected on a research 
cruise for example. The utilization notification 
is not dependent on having a BBNJ Identifier (it 
is only required “if available”). The aggregate 
report to the ABS Committee would not include 
access to MGR or DSI, which is dependent 
on the relevant MGR or DSI being linked to a 
BBNJ Identifier (art 12(7), see Sect. 2.4 above). 
This means that the only means of including the 
information about MGR in aggregate reports 
would be if the CoP designed another mecha-
nism to “tag” this material as originating from 
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Sect. 2.3, Humphries, 2025). This indicates that 
in scenario C, if the fish are harvested for their 
oil (derivative), which is simply investigated 
for genes associated with higher oil content, it 
might not meet the “utilization” threshold but if 
they are harvested for their oil to create an oil 
with new properties (e.g. manipulate molecules 
to increase potency or work with other chemi-
cals to increase storage life or minimize side 
effects), it might. In reality, whether a fish or 
fishing activity is in scope of the exemption will 
depend on the way a Party implements its treaty 
obligations under national law, but guidance 
from the CoP would be crucial for a consistent 
approach.

While the treaty is silent about “intent” for 
the exemption or utilization notification trig-
gers to apply in a specific case,10 in practice 
the above examples demonstrate that “intent” 
may indicate whether the harvest is for the pur-
poses of bulk commodities (exemption is likely 
to apply) or R&D (exemption is unlikely to 
apply). The activities under the exemption are 
undefined and negotiators removed the qualify-
ing term “commodity” which would have made 
it clearer that the activities under the exemption 
are not for the purpose of investigating genetic 
or biochemical composition. As the above exam-
ples demonstrate, the reality is that determin-
ing whether a fish or living marine resource or 
fishing/fishing-related activity is exempt or not 
may depend on the R&D activity being under-
taken and whether the research relates to the 
MGR (investigating genetic/biochemical com-
position) or its derivatives (making or modifying 
products or processes). Figure 14.7 outlines the 
simple case above for determining whether the 
exemption applies and if not, how the informa-
tion about its use would reach the CHM. It dem-
onstrates that only the utilization notification to 
the CHM would be triggered but unless a new 
tag or identifier is created for material derived 
from fish/fishing-related activities (red box), 
the aggregate report to the ABS Committee for 
access to MGR or DSI from repositories and 

(increasing biomass) would it be exempt under 
article 10(2)? The operation of the article 10 
exemption seems to require an element of intent, 
whereas the collection notification does not 
require “intent” of collection for R&D purposes 
(unlike the “utilization” notification) because the 
trigger for the pre-collection notification is sim-
ply collection or sampling of MGR of ABNJ (art 
1(4)) (Humphries et al., 2025b). Although the 
sponges would be collected for fishing-related 
purposes (harvest or aquaculture), the ulti-
mate use is for “utilization” and it is likely that 
it would not fall within the exemption and be 
subject to both pre-collection and “utilization” 
notifications.

The CoP may need to clarify whether intent 
is a relevant for the fishing-related exemption 
to apply and when intent must be ascertained. 
An example illustrating the possible need to 
ascertain the ultimate use of the harvested fish 
or marine living resources at the time of collec-
tion concerns harvesting fish to produce fish oil 
as a product for nutraceutical or medical appli-
cations. If the fish are collected (harvested) for 
their oil (as a bulk commodity), then article 
10(2) exemption would apply (scenario A). If 
the oil was subsequently refined though indus-
trial means to increase its strength (scenario B), 
would the exemption status change? Arguably, 
the fishing activity is still harvesting a fish to 
produce a (more refined) bulk commodity within 
the meaning of article 10. If the fish that were 
harvested or the derivatives from the fish (i.e. 
the oil) are subsequently subject to R&D on the 
genetic or chemical composition (e.g. ascertain-
ing genes associated with higher oil content) 
to create an oil with new properties (scenario 
C), would the activity then fall within the “uti-
lization” notification which applies to MGR or 
their derivatives (art 1(3) definition of biotech-
nology)? It is likely this would be viewed by 
scientists as R&D and not simple processing. 
However, when it comes to “utilization” of a 
derivative (as opposed to the MGR), it arguably 
falls within the notification trigger if it meets the 
higher threshold of “making or modifying prod-
ucts or processes”, rather than simply investi-
gating the genetic or chemical composition (see 10 Intent is not relevant.
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on procedures for identifying and approach-
ing relevant knowledge holders or at least, how 
to approach governments and/or communities 
to find their information and procedures. Both 
access to and use of the TK must be on MAT, 
but the CHM does not have an explicit function 
to facilitate the “use of” the knowledge, indicat-
ing that regulating use and benefits from the use 
will be in accordance with national law. MAT 
may be affected under authorization systems or 
contract law or under other mechanisms such 
as registration systems already established to 
implement Nagoya Protocol obligations for TK. 
The extent to which the CHM will have a direct 
role in the exchange of information about ben-
efit sharing is unclear, but it may have a passive 
role for linking databases where this information 
may be located (art 51(3)(c)).

In many cases, procedures for comply-
ing with article 13 are likely to be the same or 
similar to accessing TK associated with MGR 
in AWNJ. This is because TK systems and cos-
mologies are not bounded by legal fictions of 
boundaries and jurisdiction under international 
law (Menime & Bowrey, 2022; Mulalap et al., 
2020). These common elements under national 
law may include the meaning of TK, IPLCs, 
FPIC and MAT. Definitions of TK and IPLCs 
are likely to be determined under national laws 
or by the IPLCs involved, sometimes on a case-
by-case basis (see Humphries, 2025). There is a 
large body of work on the meaning of FPIC in 
the context of the CBD and Nagoya Protocol 
but again, there may be specific meanings under 
national laws (CBD, 2016). Mutually agreed 
terms usually means contractual mechanisms 
where both parties (the knowledge holder and 
the proposed knowledge recipient) agree on the 
terms and conditions of access to and use of the 
knowledge. This may or may not include mon-
etary or non-monetary benefit sharing as there 
is nothing in the BBNJ Agreement that requires 
fair and equitable benefit sharing for TK, unlike 
article 5 of the Nagoya Protocol for TK asso-
ciated with genetic resources from AWNJ. It 
would be up to each Party to decide how to deal 
with benefit sharing, either through contract law 
or multilateral benefit sharing funds.

databases (art 12(7)) would not be able to pick 
up this data.

14.3.6  Scenario 6—Traditional 
Knowledge Associated 
with MGR in ABNJ

The BBNJ Agreement takes a similar approach 
to the CBD and Nagoya Protocol in regulating 
access to TK associated with MGR in ABNJ 
(see Pena-Neira & Coelho, 2025). Instead of TK 
being managed under the BBNJ Agreement’s 
multilateral notification, monitoring and benefit 
sharing mechanisms, it will be governed by each 
Party “where relevant and as appropriate” under 
a bilateral approach of authorizations and con-
tracts (Mutually Agreed Terms—MAT) with the 
knowledge holder. Parties have wide discretion 
about whether they take legislative, administra-
tive or policy measures “with the aim of ensur-
ing that” TK associated with MGRs in ABNJ 
held by IPLCs is only accessed with Free, Prior 
and Informed Consent (FPIC) or approval and 
involvement of the IPLC that holds the knowl-
edge; “Access to and use of such TK shall be on 
mutually agreed terms” (art 13). This obligation 
means that each Party that decides to regulate 
TK may have different procedures and require-
ments for determining what TK is covered by 
the obligation (the scope), identifying the cor-
rect knowledge holders, obtaining FPIC and 
establishing MAT.

While the BBNJ Agreement does not directly 
regulate benefit sharing relating to access and 
use of TK, access to such knowledge “may be 
facilitated” by the CHM (art 13). However, the 
CHM is primarily a centralized open access 
platform (art 51), and aside from implications 
for potential confidentiality requirements of 
some TK, it is unlikely to be responsible for 
the accuracy of the information. Rather, it will 
be the responsibility for Parties to ensure cor-
rect and current information is on the CHM 
platform. The extent of the CHM role for facil-
itating access to TK will not be clear until the 
CoP has met. It is likely to include linking the 
public to relevant websites with information 
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no guidance under national measures; situa-
tions where there is more than one knowledge 
holder of the same TK; circumstances where 
new knowledge holders are identified after com-
pleting FPIC and MAT with another IPLC or 
knowledge holder; the link between the BBNJ 
Identifier of the MGR and the TK with which it 
is associated; procedures relating to secret and 
publicly available TK; whether the obligations 
extend to TK associated with DSI on MGR of 
ABNJ; and benefit sharing from TK of unknown 
origin (or where MAT is not possible).

Until there is further guidance from treaty 
bodies, it is unclear how the TK obligation will 
operate in practice and how it relates to MGR 
and DSI obligations. In the meantime, there is 
a narrow and a broad interpretation that may 
assist practitioners to align their practices with 
intent of the BBNJ Agreement. A narrow read-
ing suggests that the obligation is only trig-
gered by the collection activity of physical MGR 
within ABNJ (Fig. 14.8). This means that FPIC 
and MAT would only be required if the research 
project in the pre-collection notification intends 
to use TK associated with MGR in ABNJ. In 
other words, this applies in circumstances where 
the knowledge is used to target the MGR in 
ABNJ for their genetic material properties. As 
the BBNJ Identifier is automatically issued for 
the pre-collection activity, FPIC and MAT will 
pre-date the identifier, but the identifier could 
be subsequently linked to databases concern-
ing TK associated with MGR of ABNJ from 
that particular collection. From a practical 

Although the TK obligation will be inter-
preted by Parties according to their interests 
and circumstances, there are interpretations 
that are unique to ABNJ that may require clari-
fication by BBNJ Agreement bodies to avoid 
loopholes. These include clarifying the geo-
graphical, temporal and subject matter scope 
(nature of the knowledge) of the obligation. 
There is uncertainty about the types of TK that 
might fall within scope—whether it will be 
narrowly interpreted as only knowledge about 
the genetic attributes of MGR or more broadly 
includes knowledge about activities and obser-
vations associated with MGR (Mulalap et al., 
2020). The obligation refers only to MGR in 
ABNJ, unlike other BBNJ provisions relating to 
MGR of ABNJ, suggesting that the geographical 
scope may be confined to specific MGR actually 
collected in situ in accordance with the BBNJ 
Agreement, rather than the known distribution 
of the MGR being ABNJ (Humphries, 2025). 
The activity of “access” to the TK is undefined 
and the term “use” is not the same as “utilization 
of MGR” defined under the BBNJ Agreement 
(art 1(14)). It is unclear whether the obligation 
extends to use of DSI on MGR in ABNJ associ-
ated with the knowledge and how it will relate to 
the retroactive application of the treaty to collec-
tion and utilization activities (scenarios 2 and 3).

Aside from interpretation, several gaps in 
procedures and processes unique to the con-
text of ABNJ will also require guidance from 
treaty bodies. These include how to manage: 
identifying knowledge holders when there is 

Clearing House
Mechanism 

Tradi�onal Knowledge 
associated with MGR 
targeted for collec�on 
in situ

Prior to collec�on, 
researchers obtain FPIC 
and MAT from the relevant 
IPLC/s (under na�onal law)

Collec�on in situ 
no�fica�on

Facilitate access process 
Links to IPLC databases and BBNJ Iden�fiers

Fig. 14.8  Narrow interpretation—obligation is triggered when the traditional knowledge is used or proposed to be 
used to target MGR in ABNJ for their genetic material properties (prior to collection)
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MAT) are the same under the Nagoya Protocol 
and BBNJ Agreement; therefore, one poten-
tial complication is that two separate FPIC and 
MAT processes for the same community may 
be required for the same research project, i.e. 
for TK associated with MGR both in ABNJ 
and AWNJ. There are many reputation and eco-
nomic benefits for biotechnology companies to 
proactively seek FPIC and MAT and the broad 
interpretation ensures that the responsibility 
falls on these downstream users, rather than the 
researchers who are collecting the samples and 
who do not necessarily know what the “value” 
of the resource will be.

14.4  Conclusion

In general terms, all actors involved in acquir-
ing, storing and utilizing MGR or associated 
DSI and TK, including academia, government 
and industry, need to understand BBNJ 
Agreement obligations and comply with the 
laws of the Parties that implement them. Given 
that there are practical aspects of the framework 
that are yet to be determined by the CoP, this 
will require proactive development of proce-
dures and systems to compile, curate and pro-
vide necessary information to Parties, including 
DMPs and the BBNJ Identifier, when undertak-
ing activities regulated under Part II. It is likely 
that this information will be provided at the first 
instance to the Party that has jurisdiction or 

perspective, the timeframes for obtaining FPIC 
and MAT prior to collection may take months 
or years—long before the period of notification. 
This approach assumes that the researchers will 
know which MGRs they are targeting as part of 
the collection, which is often not the case for 
biodiscovery (scenario 1). It also assumes that 
the MGR will be where they expect them to be. 
Researchers and TK holders may go through 
years of negotiating FPIC and MAT without 
finding the targeted MGR. This narrow inter-
pretation may promote misappropriation of TK 
(because it does not capture subsequent uses of 
collected MGR and associated knowledge) and 
it is also likely to delay or deter ABNJ research 
without any benefit to the TK holders. It puts the 
onus for engaging with TK holders for FPIC and 
MAT on the researchers who search for the sam-
ples, rather than downstream users that seek to 
utilize the MGR for economic or other benefits.

A broad interpretation suggests that the 
obligation is triggered by access to, or use of, 
TK associated with MGR known to be located 
in (rather than actually collected from) ABNJ 
(Fig. 14.9). This interpretation breaks the geo-
graphical and temporal link between the TK 
and the collection activity. The relevant time 
for seeking FPIC and MAT is when it becomes 
known that there is TK about the properties of 
MGR with a known distribution in ABNJ. In 
practice, the same knowledge may relate to the 
same MGR that travels within national juris-
diction. The regulatory mechanisms (FPIC and 

Clearing House
Mechanism Awareness of 

Tradi�onal Knowledge 
associated with the 
MGR in ABNJ

Prior to obtaining or using the 
knowledge, downstream users of 
MGR (and possibly DSI?) obtain 
FPIC and MAT from the relevant 
IPLC/s (under na�onal law)

MGR from 
ABNJ (known 
distribu�on)

Facilitate access process 
Links to IPLC databases and BBNJ Iden�fiers

Fig. 14.9  Broad interpretation—obligation is triggered when someone seeks access to, or use of, traditional knowl-
edge associated with MGR known to be located in ABNJ (irrespective of collection)
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engaging with notification and benefit sharing 
may ensure more effective compliance.

Such consultations would benefit from timely 
information on emerging scientific advances 
and ensuring that “good scientific practices” 
represent a wide range of scientific disciplines. 
Aiming to support harmonization of scientific 
good practice could lead to institutions provid-
ing relevant data in a FAIR format, including 
information on the planned cruise, the even-
tual cruise report and information on loca-
tion of MGR and DSI. The BBNJ Agreement 
demonstrates the importance of provenance of 
MGR good data management, diligent use of 
the BBNJ Identifier system, and FAIR data, 
including harmonization and standardization of 
approaches, and interoperability between data-
sets and repositories. The agreement provides an 
opportunity therefore to support data harmoniza-
tion efforts across various repositories and data-
bases. While many of the treaty requirements for 
MGR and DSI that demand robust data and sam-
ple management reflect existing good practice, 
there are likely to be cost implications. To that 
end, the financial mechanism could consider the 
need for increased funding for MGR repositories 
for accessioning and maintaining MGR collec-
tions long term. Consistency with other multi-
lateral environmental agreements, such as the 
CBD, the Nagoya Protocol and GBF concerning 
DSI, will be essential for R&D, which uses data, 
sequences and samples/materials from multiple 
jurisdictions. It is critical that the scientific com-
munity strengthen the ongoing consultation and 
dialogue with various stakeholders, policymak-
ers and entities that could be impacted by the 
future guidance on DSI.

Finally, there is a significant need for capac-
ity building and the transfer of marine technol-
ogy to foster scientific and technical advances. 
The BBNJ Agreement’s fair and equitable shar-
ing of benefits of MGR exemplifies the ways in 
which a wide range of stakeholders can engage 
in collaboration with the scientific community 
(Muraki Gottlieb & Girguis, 2022). In addi-
tion to the information that will be open to the 
public, there are additional opportunities that 

control over the relevant activity, but there may 
be opportunities for directly sharing information 
with the CHM.

The BBNJ Agreement presents a linear 
vision of science (Lawson et al., 2025) which 
belies many inherent complexities. It is crucial 
that the R&D process for MGR is not imag-
ined as a linear progression where such work 
would automatically result in commercializa-
tion. Most R&D pathways are non-linear with 
many side branches that may be abandoned or 
pursued, iterative loops and long breaks in the 
process. Often several research threads are pur-
sued in parallel, and the intended application is 
completely changed between the start and end 
of the process. Although many existing research 
practices are consistent with the notification and 
information sharing requirements, many chal-
lenges arise for non-linear scenarios, including 
utilizing MGR and DSI from collections prior to 
the BBNJ Agreement, complex uses of multiple 
DSI, automation in collection and use, change 
of use from harvest fisheries to R&D and access 
and use of TK associated with MGR of ABNJ.

The negotiators of the BBNJ Agreement 
aimed for a balanced approach so that the MGR 
requirements could be “future proof” but also 
avoid unintended non-compliance from dis-
proportionate or impractical requirements. To 
ensure that the negotiators concluded the work 
by the resumed fifth session, there was a deli-
cate dance of determining the level of detail 
that would need to be included in the BBNJ 
Agreement and other matters that would be 
decided after entry into force. Collaboration 
and consultations between scientists, commer-
cial end users and other stakeholders will be 
important to provide information to treaty bod-
ies about the practical effects on the R&D pro-
cess and innovation during the development of 
further procedures and guidance for implemen-
tation. These include considering current inter-
national scientific good practice, and building a 
timely, efficient and fit-for-purpose CHM that 
can evolve over time as technologies develop. 
Continued and robust engagement of a wide 
range of stakeholders on the importance of 
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Conclusions: Equity, 
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the BBNJ Agreement
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Abstract

This chapter reflects on the overarching con-
tributions of the Agreement Under the United 
Nations Convention on the Law of the Sea 
on the Conservation and Sustainable Use of 
Marine Biological Diversity of Areas Beyond 
National Jurisdiction to inter- and intra-gen-
erational equity, environmental sustainabil-
ity, and transformation. The chapter explains 
the areas of the Agreement that will require 
further development during its implemen-
tation in terms of incomplete theorization. 
The chapter will reflect on how the BBNJ 
Agreement can contribute to enhanced inter-
national cooperation to ultimately support 
the protection of everyone’s human right to a 
healthy environment.

Keywords
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The Agreement Under the United Nations 
Convention on the Law of the Sea on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond National 
Jurisdiction (BBNJ Agreement) created a new 
international regime on fair and equitable ben-
efit-sharing from marine genetic resources of 
areas beyond national jurisdiction. It fills sig-
nificant gaps in the international law of the sea 
with regard to critical research and innovation at 
the marine genetic level that can support more 
effective conservation and sustainable use of 
the ocean across marine areas within and out-
side national sovereignty. The BBNJ Agreement 
also addresses long-standing equity issues 
in international scientific, technological, and 
environmental management cooperation and 
could ultimately support the protection of eve-
ryone’s human right to a healthy environment 
(Bennet et al., 2024). This chapter will reflect 
on the overarching contributions of the BBNJ 
Agreement to equity, sustainability, and trans-
formation, while understanding the areas of the 
Agreement that will require further development 
during its implementation in terms of incom-
plete theorization.

Equity

The role of equity was unclear and controver-
sial throughout the BBNJ negotiations: the 
mandate of the negotiations was even silent on 
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project’ and the ‘extent to which it is considered 
that States that may need and request techni-
cal assistance, in particular developing States, 
should be able to participate or be represented in 
the project’ (art 12(2)(h)–(i)). Further, a plan for 
open and responsible data governance should be 
shared, and should later provide indications of 
the repository of marine genetic resources (art 
12(2)(j); Humphries et al., 2025b; Lawson et al., 
2025). As part of this notification process, fair 
and equitable sharing of non-monetary benefits 
can be considered implicit in terms of ‘benefits 
to all humankind’, notably ‘advancing scientific 
knowledge’ and promoting conservation and 
sustainable use, ‘taking in particular considera-
tion the interests and needs of developing States’ 
(art. 11(6); Broggiato et al., 2025; Langlet et al., 
2025; Lawson et al., 2025; Lavelle & Wynberg, 
2025; Pena-Neira & Coelho, 2025; Rabone 
et al., 2025).

Equity issues can also be expected to be 
addressed through the BBNJ Clearinghouse 
(art 51; Muraki Gottlieb et al., 2025a) and the 
Access and Benefit-Sharing (ABS) Committee 
(art 12(7)). For instance, the BBNJ Agreement 
provision on fair and equitable benefit-shar-
ing of non-monetary benefits refers to access 
to samples and sample collections, and open 
access to findable, accessible, interoperable 
and reusable data ‘in accordance with current 
international practice’, as well as technology 
transfer, capacity-building, and increased sci-
entific and technical cooperation (art 14(2)
(c)). But these are effectively left to bilateral 
deals on the basis of national legislation. The 
ABS Committee, therefore, can play a signifi-
cant role in developing guidelines for benefit-
sharing and ensuring transparency (art 15(1)). 
Further, based on Parties’ self-reporting obliga-
tions and information on the clearing house, the 
ABS Committee will prepare periodic aggregate 
reports that will feed into the role of the COP to 
make recommendations on other forms of ben-
efits (art 15(6)), and generally the implementa-
tion of the ABS provisions, taking into account 
‘the national capabilities and circumstances of 
Parties’ (Art. 16(3); Humphries et al., 2025b; 
Muraki Gottlieb et al., 2025a, b).

whether benefit-sharing was linked to equity 
and fairness (A/RES/72/249 (2017); Salpin, 
2016). Fairness and equity, however, are other-
wise a clear feature of benefit-sharing in inter-
national law (Morgera, 2016a, b). It was very 
clear, at least, from the outset that there were 
long-standing, deep equity issues in relation 
to marine science and bioprospecting in areas 
beyond national jurisdiction (Humphries et al., 
2025a). They related to the fact that only a hand-
ful of countries, and very few companies within 
them (Blasiak et al., 2018),1 have been able to 
file patents related to marine genetic resources 
(Arnaud-Haond et al., 2011).2 On the other 
hand, the vast majority of developing countries 
are not part of these bioprospecting efforts and 
are greatly underrepresented in marine taxo-
nomic research more generally (Broggiato et al., 
2018; Hendriks & Duarte, 2008).

The BBNJ Agreement has certainly marked 
a step forward in addressing these intra-gen-
erational equity asymmetries. It has included 
equity among its general principles (Muraki 
Gottlieb et al., 2025b). It has also clarified that 
among the aims of its provisions on access to 
marine genetic resources and benefit-sharing, 
there is also the objective to build the capacity 
of, particularly, developing countries to carry 
out activities on these resources, transfer tech-
nology, and generate knowledge, scientific 
understanding, and technological innovation, as 
a ‘fundamental contribution to the implementa-
tion of the Agreement’ (art 7(c); Muraki Gottlieb 
et al., 2025b; Lavelle & Wynberg, 2025; Rabone 
et al., 2025). This ambition can be supported 
by the new system of notifications of access to 
marine genetic resources (MGRs; Humphries 
et al., 2025b; Langlet et al., 2025), which 
entails an obligation to include ‘opportunities 
for scientists of all States, in particular develop-
ing states, to be involved or associated with the 

1 A ‘single corporation registered 47% of all marine 
sequences including in gene patents, exceeding the com-
bined share of 220 other companies (37%).
2 Only 10 countries account for 90% of patents related 
to marine genetic resources (the US, Japan, certain EU 
countries, Switzerland and Norway).
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In many ways, therefore, the BBNJ 
Agreement has been designed as a response to 
the ascertained limitations of pre-existing multi-
lateral benefit-sharing instruments. As such, its 
design has specifically provided for an iterative, 
learning approach to fair and equitable benefit-
sharing, while a multilateral approach that seeks 
to move away from a mere logic of exchange 
(Morgera, 2024a, b). This predominant frame 
that emphasizes transactional approaches seems 
to emerge as a source of continued ineffective-
ness of international benefit-sharing regimes, 
as it inherently de-emphasizes the global ben-
efits underlying specific benefit-sharing relation-
ships, as well as the challenges for beneficiaries 
to exercise their agency in the context of power 
asymmetries (Morgera, 2024a, b). In the face of 
such continued challenges, all the pre-existing 
multilateral benefit-sharing approaches have 
increasingly devised ways to facilitate and bro-
ker, and also oversee and identify gaps in, an 
otherwise ad hoc flow of non-monetary benefits, 
such as information-sharing, scientific coopera-
tion, and capacity-building activities (Broggiato 
et al., 2018; Morgera, 2016a, b). These adjust-
ments to pre-existing multilateral benefit-sharing 
approaches have served to find common under-
standing in identifying and apportioning benefits 
to lay the foundation for a partnership among 
different actors in the context of power asym-
metries. This is necessary to realize the under-
lying international objectives of the treaties/
instruments in which benefits-sharing mecha-
nisms are enshrined, as well as in coming to 
terms with a key lesson learnt across interna-
tional instruments—namely, that monetary ben-
efits are very difficult to be accrued in practice 
(Morgera, 2024a, b). Reliance on non-monetary 
benefits and voluntary financial contributions 
has rather become the norm across pre-existing 
benefit-sharing mechanisms, because of the 
challenges in linking monetary benefits to intel-
lectual property rights, and because of the result-
ing paradox of restricting the use of genetic 
materials that provides other benefits to human-
ity (Tsioumani, 2022).

On the whole, iterative learning through 
some form of multilateral oversight or reflection 

on actual impacts on fairness and equity, and 
responsive re-design of multilateral benefit-shar-
ing, has emerged as an essential approach to bet-
ter understand how to generate and share global 
and local benefits in the achievement of inter-
national objectives of environmental protection, 
global food security, and global health secu-
rity. Building on these lessons learnt across the 
international landscape, the BBNJ Agreement 
has embedded explicitly elements of iterative 
adaptation and oversight in its treaty design 
(Morgera, 2024a, b).

This contextual understanding is also rel-
evant to reflect upon the fact that the BBNJ 
Agreement provides the first example of a treaty 
where ABS from ‘digital sequence information’ 
(DSI) has been specifically provided for. One 
of its objectives is sharing benefits fairly and 
equitably from DSI and enhance capacities to 
carry out activities on DSI, including from DSI 
generated before its entry into force, unless a 
Party makes an exception (arts 9(a) and 10(1); 
Humphries, 2025). Parties are then required to 
share the database in which DSI is being depos-
ited, clarifying that they relate to areas beyond 
national jurisdiction, as well as sharing data 
management plans and their updates (Lawson 
et al., 2025). Benefit-sharing obligations then 
extend to access to DSI ‘in accordance with cur-
rent international practice’ (art 14(3); Broggiato 
et al., 2025; Humphries et al., 2025b; Langlet 
et al., 2025; Lawson et al., 2025; Lavelle & 
Wynberg, 2025; Rabone et al., 2025). On the 
other hand, the BBNJ Agreement also allows for 
reasonable conditions to which access to DSI 
could be subject to, such as reasonable costs 
associated with maintaining database; as well 
as opportunities for access on fair, most favour-
able terms, including on concessional and pref-
erential terms with researchers from developing 
countries (art 14(4)). Current scientific research 
and collaboration practices, however, entail their 
own justice dimensions, and it remains unclear 
how these will be tackled under the BBNJ 
Agreement (Morgera, 2024a, b). Once again, the 
role of the ABS Committee could be also that of 
assessing positive and negative impacts on dif-
ferent dimensions of equity of the DSI-relevant 
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that burdens are not shifted to future genera-
tions. Children and young people have already 
expressed demands to address negative impacts 
in and around international processes to protect 
the marine environment (Morgera et al., 2022). 
The institutions of the BBNJ Agreement should 
then support inter-generational dialogue, mutual 
learning and partnership between international 
ocean decision-makers and children, by respect-
ing and protecting children’s right to be heard 
and drawing on existing children-centred meth-
odologies to create platforms where children 
speak and their views and voices are actually 
listened to, rather than merely voiced (Shields 
et al., 2023). Finally, inter-generational equity 
will depend on the actual contributions of the 
implementation of the BBNJ Agreement to envi-
ronmental sustainability, to which I turn to next.

Sustainability

Marine areas beyond national jurisdiction4 (the 
high seas and the Area) represent ‘4 billion years 
of evolution’ (Rogers et al., 2021) and ‘contain 
90% of the total biomass of the global ocean’, 
encompassing a ‘wide range of ecological pro-
cesses and dynamics, from large-scale migra-
tions by hundreds of species to low-productivity, 
highly stable deep-sea benthic ecosystems rich 
in biodiversity’ (Crespo et al., 2020). But we 
have incomplete understanding of these dynam-
ics, and of ecological impacts of human activi-
ties on them, which in itself undermines current 
conservation and sustainable use efforts. In other 
words, advancing knowledge of marine biodi-
versity at the genetic level is essential for envi-
ronmental sustainability. And accordingly, the 
BBNJ provisions on fair and equitable sharing 
of benefits arising from activities with respect to 
MGRs and DSI are recognized as essential ‘for 
the conservation and sustainable use of marine 
biological diversity (art 9(a)).

Knowledge of MGRs is what allows 
for enhanced understanding of the need 
for, and effectiveness of, conservation and 

provisions of the BBNJ Agreement, and co-
develop responses to them.

It remains to be seen to what extent the BBNJ 
Agreement has also addressed inter-generational 
equity. The Agreement does include as its over-
all objective the conservation and sustainable 
use of marine biodiversity ‘for the present and in 
the long term’ (art. 2), and as one of its general 
principles the common heritage of humankind. 
The Agreement also refers to future generations 
in its preamble in relation to States’ desire to 
‘act as stewards of the ocean’ in ‘maintaining the 
integrity of the ocean ecosystems’. Even without 
these textual references, it is a scientific fact that 
the health of ocean ecosystems is essential for 
human survival and flourishing for generations 
to come and is severely threatened by the triple 
planetary crisis. So while the BBNJ Agreement, 
in and of itself, is relatively reticent on the ques-
tion of inter-generational equity, it can and 
should be interpreted in the light of the UN 
Convention on the Rights of the Child (Morgera 
& Lennan, 2022, Morgera et al., 2023), as chil-
dren are among the population groups most 
at risk from environmental harm and climate 
change, while contributing the least to environ-
mental degradation (CRC/C/88/D/104/2019) 
and they represent new generations ‘that are 
constantly arriving on this planet’ (Knox, 2018). 
The 2023 UN General Comment 26 on chil-
dren’s human rights and a healthy environment, 
with a special focus on climate change, already 
helps clarify the obligations of States under 
law of the sea to put children’s human rights 
at the heart of decision-making on the protec-
tion of the marine environment, notably to take 
immediate action to prevent marine pollution, 
transform industrial fisheries and conserve, pro-
tect, and restore biodiversity (CRC/C/GC/26 
(2023)). In addition, the implementation of the 
BBNJ Agreement could consider the guidance 
provided by the Maastricht Principles on the 
Human Rights of Future Generations,3 to ensure 

3 https://www.ohchr.org/sites/default/files/documents/
new-york/events/hr75-future-generations/Maastricht-
Principles-on-The-Human-Rights-of-Future-Generations.
pdf. 4 This section draws on Morgera (2022).

https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
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Global South and traditional knowledge hold-
ers, can support the co-production of knowledge 
(Lavelle & Wynberg, 2025) on more effective 
conservation and sustainable use measures and 
approaches, which take into account the inter-
connectivity of the ocean and its relevance for 
life and well-being on Earth. This, in turn, is 
essential for addressing the triple planetary cri-
sis, including at the still-not-fully understood 
ocean-climate nexus (Morgera et al., 2023), and 
for to the realization of multiple economic and 
social benefits across all the elements of the 
BBNJ Agreement (Santos et al., 2022). On cli-
mate change, it cannot be overstated that the 
BBNJ Agreement provides for the creation of 
marine protected areas, environmental impact 
assessments and strategic environmental assess-
ments, as well as capacity-building, technologi-
cal, and scientific cooperation with developing 
countries, while considering the importance of 
conserving the carbon cycling services of ocean 
ecosystems (arts 7(h), 17, 27(c) and (f), 28 and 
39–40).

With regard to the contribution of environ-
mental sustainability in ABNJ to the broader 
Sustainable Development Agenda, resting on 
progress in conservation and sustainable use of 
marine biodiversity, it is worth pointing to the 
BBNJ Agreement provisions on ABMTs with 
the objective of supporting food security and 
other socioeconomic objectives, including the 
protection of cultural values (art 17(d)) and on 
EIAs in relation to economic, social, cultural, 
and human health impacts (arts 31(1)(b) and 
35). The importance of these provisions also for 
the contributions of the law of the sea to clarify 
State obligations on climate change, and related 
human rights concerns, by the International 
Tribunal for the Law of the Sea in its 2014 
Advisory Opinion (ITLOS Advisory Opinion 
No 31; A/HRC/56/45 (2024)).

Finally, ABS is expected to generate eco-
nomic benefits to support biodiversity conserva-
tion. It has been argued that ABS is ‘assumed’ 
to create strong incentives for biodiversity 
conservation ‘quasi-automatically’ (Oberthür 
& Rosendal, 2013). In parallel, ABS seeks to 
enhance access for researchers and companies 

sustainable use approaches not only in areas 
beyond national jurisdiction but also in areas 
within national jurisdiction due to the ecological 
connectivity of the ocean that relies on currents 
and the movement of migratory species (Popova 
et al., 2019; Yadav & Gjerde, 2020). This 
implies understanding MGRs in ABNJ as part of 
the ‘ocean genome’—the whole of the genetic 
material present in all marine biodiversity, 
including both the genes and the information 
they encode—that is essential for ‘determin-
ing the abundance and resilience of biological 
resources’, ‘increas[ing] awareness of the pres-
sures facing marine biodiversity’, and ‘inform-
ing the designation of [marine protected areas] 
as well as innovative approaches to conserva-
tion’ (Blasiak et al., 2018). In that connection, it 
has also been underscored that ‘[a]cknowledg-
ing the potential commercial value of biodiver-
sity may lead to better funding for biodiversity 
surveys that access a broad range of marine life 
and assess these for bioactivity, which may lead 
to improved biodiversity conservation measures’ 
(Blasiak et al., 2018).

Advancing knowledge of MGRs has, there-
fore, implications for the implementation of 
other parts of the BBNJ Agreement that are 
more widely associated with environmental sus-
tainability. Knowledge of the ocean genome is 
essential to take effective and holistic decisions 
on environmental impact assessments (EIAs), 
marine protected areas, and other area-based 
management tools (ABMTs) in ABNJ, as well 
as enhance the capacities of States to manage 
sustainably marine spaces within national juris-
diction if they are among those with strongest 
connectivity to areas beyond national jurisdic-
tion and the shortest timeframes of connectivity 
(Popova). In turn, it is down to decisions on the 
creation of area-based and other management 
tools in ABNJ to ‘safeguard genetic diversity at 
the ecosystem level’ (Blasiak et al., 2018).

It is therefore to be welcomed that under the 
BBNJ Agreement, MGRs have been linked to 
the provisions on capacity-building and technol-
ogy transfer (art 42(f)). Advancing basic knowl-
edge about MGRs of ABNJ more equitably, by 
genuinely partnering with scientist from the 
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attention to social differentiation, through 
the lens of non-discrimination, and address-
ing issues of power and legitimacy (Visseren-
Hamakers & Kok, 2022).

In that connection, I have argued elsewhere 
that human rights can contribute to transforma-
tive change (Erinosho et al., 2022), through 
participatory processes that ‘focus … on the 
rights-holder as [the] central concern in response 
to asymmetries and power imbalances’ (Belinkx 
et al., 2022). In the particular context of the 
BBNJ Agreement, human rights implications 
should be connected to vulnerable communi-
ties in countries with strongest connectivity to 
areas beyond national jurisdiction (Popova et al., 
2019). As our scientific understanding of other 
inter-connections between ecosystem services 
in areas beyond national jurisdiction and human 
well-being on Earth progresses, we can also 
expect to be able to point to human rights impli-
cations for other societies or vulnerable groups 
in different States, including land-locked States 
(Morgera, 2022).

Against that background, the implementation 
of the BBNJ Agreement can be transformative 
by supporting the co-identification with devel-
oping countries of the benefits of an integrated 
implementation of the ABS part of the BBNJ 
Agreement together with the capacity-building, 
technology transfer, scientific cooperation, and 
information-sharing obligations, even if these 
obligations are all dependent on resources in 
donor countries, who for that reason tend to 
‘call the shots’ (Morgera, 2024a, b). Under the 
BBNJ Agreement, there is thus a possibility to 
support a transformative dialogue across differ-
ent views of equity, benefits, and contributions 
to environmental sustainability that have already 
been voiced in the negotiations. For instance, 
the US and other developed States affirmed that 
research and development on MGR of ABNJ is 
a highly costly and time-consuming endeavour 
with uncertain results, that, when successful, 
would benefit humanity in the form of scien-
tific advancements contributing to global public 
health, food security and environmental protec-
tion. On the other hand, developing countries 
have argued for fairly sharing opportunities to 

to quality samples of genetic resources, based 
on predictable access decisions at reasonably 
low transaction costs. This is expected to cre-
ate new opportunities for nature-based research 
and development and the creation of innovative 
goods and services that help to meet societal 
challenges, including environmental challenges 
(e.g. renewable energy). However, there is very 
little evidence of a positive interaction between 
benefit-sharing and biodiversity conservation 
across pre-existing international ABS mecha-
nisms (Oberthür & Rosendal, 2013) and of sig-
nificant financial contributions and incentives to 
conservation (Laird et al., 2020).

Transformation

Transformative change was called for in the 
2030 Agenda for Sustainable Development (A/
RES/70/1 (2015)), and by the Intergovernmental 
Panel on Climate Change (IPCC, 2018), the 
Intergovernmental Science-Policy Panel on 
Biodiversity and Ecosystem Services (IPBES, 
2019), and the 2022 UN Ocean Conference 
in relation to the need to ‘halt and reverse the 
decline in the health of the ocean’s ecosystems 
and biodiversity and to protecting and restor-
ing its resilience and ecological integrity’ (UN, 
2022). The UN Decade of Ocean Science also 
called for ‘transformative ocean science’ (UN, 
2021), to support a science-based engagement 
with equity in scientific cooperation, includ-
ing with Indigenous knowledge holders and 
local knowledge holders (Broggiato et al., 
2025; Humphries et al., 2025b; Langlet et al., 
2025; Lavelle & Wynberg, 2025; Pena-Neira & 
Coelho, 2025; Rabone et al., 2025).

The key to transformative change is address-
ing inequalities, which also undermine the fair 
and equitable sharing of benefits arising from 
the use of biodiversity and its conservation. 
Transformation is understood, in biodiversity 
governance studies, as a shift from ‘the techno-
cratic and regulatory fix of environmental prob-
lems to more fundamental and transformative 
changes in social-political processes and eco-
nomic relations’, by preventing a shifting of the 
burden of response onto the vulnerable, paying 
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and identify data gaps and research priorities 
(art 39(2)). Arguably, the planning of COP-
mandated SEAs (and possibly that of State-led 
SEAs, with the due guarantees) could provide an 
ideal context for co-developing good practices 
in equitable MGR research and development. 
The resulting COP-mandated deep-sea research 
cruises could support capacity and technology 
co-development, taking into account the needs 
and priorities of developing States (Morgera 
et al., 2023) and of Indigenous knowledge hold-
ers and other knowledge holders (Erwin et al., 
2022; Strand et al., 2022).

Indeed, the provisions across all parts of the 
BBNJ Agreement on Indigenous knowledge 
and local knowledge (arts 7(j), 13, 19(3), 21(1)
(c), 24(3), 26(5), 31(1), 35, 37(4)), 41(2), 4491)
(b), 48, 51(3), 52(6)) are all potentially suitable 
to support a process of iterative and participa-
tory learning from the understanding of multiple 
dimensions of justice, as well as of the agency 
and evolving needs of those producing, sharing, 
and drawing on ocean knowledge, and increased 
cooperation on fair and equitable benefit-sharing 
from marine bio-based innovation, that could 
support transformation (Morgera, 2024a, b). 
Questions related to epistemic justice and recog-
nition with regard to the notion of ‘best scientific 
knowledge’ used under the BBNJ Agreement 
should be addressed to assess the degree of 
effective participation of traditional knowledge 
holders with regard to EIAs and ABMTs, while 
respecting free prior informed consent (art 44(1)
(b)). The key to transformative change here is 
ensuring the recognition of different knowl-
edge systems equally as part of ‘best scientific 
knowledge’, to empower those whose inter-
ests are currently not being met and represent 
transformative sustainability values (Visseren-
Hamakers & Kok, 2022). This, in turn, supports 
the development of transformative approaches 
to knowledge co-production and the co-devel-
opment of sustainability solutions across cul-
tures and worldviews to benefit of everyone’s 
human right to a healthy environment (Morgera, 
2024a, b). In addition, assumptions about ben-
efits need to be tested: for instance, the assump-
tion that the publication of genetic sequences in 

participate in scientific expeditions, follow-
up research, relevant technology, and research 
results, could contribute in predictable ways to 
increasing developing countries’ capacities to 
conduct marine scientific research and contrib-
ute to the protection of the marine environment 
and its sustainable use (Morgera, 2014).

In many respects, the BBNJ Agreement does 
support a concerted, institutionalized multilat-
eral dialogue to ensure responsiveness to the 
needs of developing countries and provide over-
sight of the distribution of benefits across dif-
ferent regions and scales, which then support 
active participation in transformative conserva-
tion and sustainable use (Morgera, 2024a, b). 
Such an integrated approach to fair and equita-
ble benefit-sharing from MGRs could foster a 
deeper form of cooperation (Morgera, 2018–
2019), through the role and practices of BBNJ 
institutions (Muraki Gottlieb et al., 2025a, b). 
For instance, the Scientific and Technical Body, 
which is established to act ‘in the best interest of 
the Agreement’ and represent ‘multidisciplinary 
expertise’ (art 49(2)), could advance a shared 
understanding of changing scientific practices 
and their contributions to BBNJ conservation 
and sustainable use, fostering learning across the 
two distinct committees, one on ABS and one 
on capacity-building and technology transfer 
(Morgera, 2024a, b). The BBNJ Conference of 
the Parties (COP), in keeping under review and 
evaluation the implementation of the Agreement, 
could establish appropriate processes to pro-
mote coherence in efforts to conserve and sus-
tainably use BBNJ (art 47(6)(c)), promote an 
enabling global environment for the inclusive 
advancement of ocean science and the enjoy-
ment of the benefits of its applications, in the 
face of the current deep international disparities 
among countries in marine bio-based innovation 
(Morgera, 2022). In particular, the COP has an 
unprecedented power that could be significant in 
transforming current ABS practices and directly 
contribute to conservation and sustainable use: 
the COP can mandate a strategic environmental 
assessment (SEA) for an area or region to col-
late and synthesize the best available informa-
tion, assess current and potential future impacts, 
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do not) for scientists in the Global South and 
the Global North, as well as the implications for 
biodiversity conservation and sustainable use, 
global health, and global food security. This is 
essential to balance competing rights and inter-
ests, avoid discrimination, and respond to the 
needs of the vulnerable (Morgera, 2022).

Incomplete Theorization

There have been interesting academic reflec-
tions on international treaties that are ‘incom-
pletely theorized’ where international agreement 
has been reached to a certain extent on a certain 
issue, but States have not necessarily agreed on 
what new international regulation entails to a 
full extent. Such an approach can be considered 
helpful because it allows for stability and flex-
ibility over time, while concealing disagreement 
about particular specific issues (Sunstein, 2005; 
Switzer, 2018). Seeking fuller theorization in 
intergovernmental negotiations, on the other 
hand, would have exacerbated problems, bias, 
confusion, or inconsistency, potentially leading 
to unnecessary antagonism (Sunstein, 2005). 
Ultimately, incomplete theorization allows for 
the continuation of mutual respect and coopera-
tion while allowing for ‘moral evolution over 
time’ and ‘openness to new facts and perspec-
tives’ (Sunstein, 2005) that can help address the 
areas of persistent disagreement.

This perspective allows to understand that 
international benefit-sharing provisions are 
under-developed, in the BBNJ Agreement but 
also in other, pre-existing international trea-
ties, because of lack of consensus due to fun-
damentally divergent agendas, as well as power 
and information asymmetries, among States, 
which will in turn affect ensuing implementa-
tion practices. It is also helpful to understand 
objective difficulties in fully theorizing bene-
fit-sharing as a legal approach towards a more 
intense and cosmopolitan form of cooperation, 
which benefits from the creation of spaces for 
gradual development through learning by dif-
ferent actors at different levels, and across dif-
ferent regimes (Morgera, 2024a, b). Several 
chapters in this book have underscored the 

open access databases already represents a sig-
nificant form of non-monetary benefit-sharing as 
it allows anyone, including researchers in pro-
vider countries and the Global South, to use the 
information. This argument does not take into 
account the limited capacity of different coun-
tries and different users to access and make use 
of the information contained in databases (CBS/
SBSTTA/22/Inf/2 (2018)).

Similarly, power imbalances may also impact 
on the way actors can control their data once it 
has been publicly shared, or on the way research 
collaborations are structured and conducted. It 
is therefore essential for the BBNJ institutions 
to support dialogue among the range of actors 
involved in MGRs and DSI (marine biodiver-
sity researchers, database managers, innovators, 
conservation experts, plural knowledge holders) 
and those negatively affected by the use of DSI, 
with a view to co-producing a more nuanced 
understanding of different dimensions of jus-
tice at stake and co-developing effective and 
fair solutions (Morgera, 2024a, b). Participatory 
governance under the BBNJ Agreement wound 
thus entail reaching and including different com-
munities of practices involved in the use of DSI, 
including the meaningful and respectful integra-
tion of Indigenous and local knowledge in deci-
sion-making procedures, as well as scientists 
from different geographies and capacities, data-
base managers, experts from different sectors. 
Crucially, what is learnt and co-developed from 
this participatory process should then be fed into 
the BBNJ international financial mechanism 
(art 52), as well as the other BBNJ institutions 
(Morgera, 2024a, b).

Further, the BBNJ Agreement provisions 
on transparency and review (arts 16, 26, 37, 
45, 48; Muraki Gottlieb et al., 2025a, b), and 
on regime interaction (arts15(5), 22(3), 24(2), 
26(2), 29(2)–(3), 47(6)(c), 50(4)(d), 51(4), 
55(4); Kachelriess et al., 2025) can contribute to 
transformation. They can provide a way to insti-
tutionalize, at different scales, a new approach 
to international cooperation as a space to learn 
from a plurality of knowledge systems on an 
ongoing basis when and how benefit-sharing 
approaches can work (and when and why they 
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process. Two underlying challenges must be 
considered. First, it is necessary to overcome 
‘prejudicial stereotypes’ and ‘misconceptions’ 
about Indigenous peoples’ authority and cred-
ibility to contribute to this area of international 
decision-making (Lupin & Towsend, 2023). 
Second, it is necessary to identify and address 
any ‘unfair distribution of conceptual resources 
needed for speakers to have a say’ (Lupin & 
Townsend, 2023). The current meeting formats 
and dominant understanding of science are 
inherently stacked against an open and mean-
ingful exchange with different world views 
and knowledge systems. BBNJ experts may be 
unaware of Indigenous peoples’ preferred com-
municative practices and ‘fail to give appropri-
ate uptake to their attempts to communicate’ 
(Lupin & Townsend, 2023). To address these 
concerns, it is recommended that appropri-
ate resources and expertise are put in place to 
support meaningful dialogue across knowledge 
systems, also taking into account the history of 
marginalization of Indigenous peoples and the 
current power imbalances in BBNJ. It would 
be essential to include experts in the social 
sciences and arts (or rely on their insights and 
approaches) to restructure the process and help 
build the capacity of existing BBNJ experts 
and decision-makers to meaningfully listen 
and respectfully engage with Indigenous peo-
ples (Mthombeni et al., 2023). In addition, 
advice from the UN Special Rapporteur on 
Indigenous Peoples’ Issues and the UN Office 
of the High Commissioner for Human Rights, 
as observers or advisors to the BBNJ bodies, 
would be beneficial to build a more human 
rights-cognizant institutional culture under the 
BBNJ Agreement. Human rights experts should 
also be considered suitable to sit in the BBNJ 
Scientific and Technical Body members, who 
are to serve ‘in their expert capacity and in the 
best interest of the Agreement’ and ‘suitable 
qualifications, taking into account the need 
for multidisciplinary expertise, including … 
expertise in relevant traditional knowledge of 
Indigenous Peoples and local communities’ (art 
49(2)).

areas in which the BBNJ Agreement only pro-
vides partial approaches, such as how to share 
monetary benefits, how to relate to intellectual 
property rights (Brown, 2025), how to manage 
benefit-sharing from the use of the undefined 
‘digital sequence information’ (DSI; Humphries, 
2025; Kachelriess et al., 2025), and how to 
ensure the genuine and respectful engagement 
with Indigenous knowledge holders and local 
knowledge holders (Humphries, 2025; Muraki 
Gottlieb et al., 2025a, b; Pena-Neira &  Coelho, 
2025; Rabone et al., 2025). This is also the case 
of monetary benefit-sharing (Broggiato et al., 
2025; Lavelle & Wynberg, 2025; Rabone et al., 
2025): the BBNJ Agreement therefore, has 
sought to address the question of financial via-
bility of a multilateral benefit-sharing approach, 
with annual contribution at a rate of 50% of 
a Party’s assessed contributions to the budget 
adopted by the COP, while leaving the accru-
ing of monetary benefits from the use of marine 
genetic resources to a future stage of nego-
tiations (art 14(6)). Incomplete theorization has 
also been detected with regard to the connection 
between the notification system and the shar-
ing of benefits (Humphries, 2025; Langlet et al., 
2025).

One of the biggest areas of incomplete theo-
rization is certainly that related to Indigenous 
knowledge and other traditional knowledge: 
from specific questions related to the govern-
ance of traditional knowledge associated with 
MGRs currently housed in laboratories or gene 
banks even if collected in ABNJ, or MGRs 
that may have been transported from ABNJ to 
national waters through natural processes, to 
broader questions about the burden of proof to 
demonstrate the validity and relevant of tradi-
tional knowledge for the purposes of the BBNJ 
Agreement (Pena-Neira & Coelho, 2025), to 
the underpinning suitability of international 
institutions to provide a genuine space for 
mutual learning across different knowledge 
systems (Morgera, 2024a, b). Fundamentally, 
it should be borne in mind that ‘a seat at the 
table’ is not necessarily a genuine opportunity 
for Indigenous knowledge to influence the 
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rules on fair and equitable benefit-sharing, in 
their interactions with the other parts of the 
Agreement, can and must play a part in revers-
ing this global trend.
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